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Preface 

Each year, the Directorate-General for Regional Policies of the Commission of the European Communities launches 
a number of studies in the field of regional policy and regional planning. These studies mainly aim at providing a 
basis for policy formulation internally, as well as the preparation of programmes and initiatives and a basis for ana­
lysing the impact of current or planned activities. The most interesting or innovative of these will now be published 
in a series entitled Regional development studies. With this series the Directorate-General hopes to stimulate discus­
sion and action in a wider sphere on the research results received. The publication of the studies is addressed to poli­
ticians and decision-makers at European, regional and local level, as well as to academics and experts in the broad 
fields of issues covered. 

It is hoped that by publicizing research results the Commission will enrich and stimulate public debate and promote 
a further exchange of knowledge and opinions on the issues which are considered important for the economic and 
social cohesion of the Community and therefore for the future of Europe. 

Readers should bear in mind that the study reports do not necessarily reflect the official position of the Commission 
but first and foremost express the opinion of those responsible for carrying out the study. 





Contents 

Page 

Maps 
Regions eligible under the EC Structural Funds 1989-93 8 
Regions eligible under Objective 1 of the EC Structural Funds 9 

Summary 11 

Rapport de synthèse 27 

Venture capital 45 

Belgium 
I. Legal and regulatory issues 48 
II. Issues of taxation 56 
III. Other issue,s 75 
IV. Comparative legal and regulatory issues 77 

Denmark 
I. Legal and regulatory issues 82 
II. Issues of taxation 88 
III. Other issues 103 
IV. Comparative legal and regulatory issues 104 

France 
I. Legal and regulatory issues 106 
II. Issues of taxation 113 
III. Other issues 130 
IV. Comparative legal and regulatory issues 131 

Germany 
I. Legal and regulatory issues 136 
II. Issues of taxation 144 
III. Other issues 158 
IV. Comparative legal and regulatory issues 160 

Greece 
I. Legal and regulatory issues 162 
II. Issues of taxation 165 
III. Other issues 182 
IV. Comparative legal and regulatory issues 184 



Ireland 
I. Legal and regulatory issues 188 
II. Issues of taxation 199 
III. Other issues 215 
IV. Comparative legal and regulatory issues 216 

Italy 
I. Legal and regulatory issues 220 
II. Issues of taxation 224 
III. Other issues 244 
IV. Comparative legal and regulatory issues. 247 

Luxembourg 
I. Legal and regulatory issues 250 
II. Issues of taxation 254 
III. Other issues 271 
IV. Comparative legal and regulatory issues 272 

Netherlands 
I. Legal and regulatory issues 276 
II. Issues of taxation 280 
III. Other issues 294 
IV. Comparative legal and regulatory issues 295 

Portugal 
I. Legal and regulatory issues 298 
II. Issues of taxation 305 
III. Other issues 323 
IV Comparative legal and regulatory issues 325 

Spain 
I. Legal and regulatory issues 328 
II. Issues of taxation 331 
III. Other issues 346 
IV. Comparative legal and regulatory issues 348 

United kingdom 
I. Legal and regulatory issues 352 
II. Issues of taxation 355 



ΠΙ. Other issues 370 
IV. Comparative legal and regulatory issues 371 

Comparative tax study 373 
Recommendations 397 



Regions eligible under the EC Structural Funds, 1989-93 
(Objectives 1, 2 & 5b) 

1 
& 

9 

v^cp^ 

Objective I 
Objective 2 
Objective 5b 
Objectives 2 & 5b 
New German Länder 



Regions eligible under Objective 1, 1994-99 
(regions whose development is lagging behind) 

Highlands & Islands 
Enterprise Area 

Arrondissements de 
Douai - Valenciennes 

Avesnes 

Ost-Berlin 
und 5 neue Länder 

Regions eligible under Objective 1, for the periods 1989-93 and 1994-99 
(except for Abruzzi: until 31 December 1996) 

Regions newly eligible under Objective 1 for the period 1994-99 





Financial engineering techniques in 
regions covered by Objectives 1, 2 and 5b 

of the Community regional policy 

Summary 

11 





Financial Engineering 

Summary 
In July 1991, Directorate-General XVI of the Commis­
sion of the European Communities commissioned a 
report on financial engineering techniques in the legal 
and tax context applying to regions eligible under Ob­
jectives 1, 2 and 5b. Following nine months of inten­
sive legal and tax research by 24 national and two cen­
tral teams of specialist legal and tax advisers, the results 
of the investigations have been collated and compiled 
and are reproduced below. 

Objectives 

DG XVI has previously commissioned two studies on 
the subject of financial engineering techniques. The first 
was concerned with the financing needs of small and 
medium-sized enterprises (SMEs) in assisted regions 
and the difficulties facing them. The second was in­
tended as a guide for managers of Community-funded 
programmes and highlighted the importance of finan­
cial engineering techniques for the SMEs and for re­
gional development. It also contains details of the vari­
ous techniques involved. 

The current study was required to cover the actual 
methods available for assisting SMEs financially in the 
assisted regions in each Member State and the various 
defects or limitations inherent in those methods. Posi­
tive features which promote the use of a technique were 
also required to be covered. Within this context, the 
objectives of the study could be summarized as follows: 

• to identify the legal and regulatory framework relat­
ing to identified financial engineering techniques; 

• to identify the legal and tax issues which specifically 
promote or hinder those financial engineering tech­
niques; 

• to comment on the legal deficiencies affecting finan­
cial engineering techniques by comparison with the 
situation in other Member States; and 

• to make recommendations concerning the rectifica­
tion of those deficiencies by reference to the legal 
framework. 

Scope 

The scope of the work covered four specified financial 
engineering techniques as they affect SMEs. The tech­
niques concerned are: 

• venture capital; 

• guarantee funds and mutual guarantee schemes; 

• leasing; 

• factoring. 

Key assumptions 

According to the objectives of Directorate-General XVI, 
it was agreed that, in conducting the study, the follow­
ing points would have to be borne in mind: 

• The study was to be confined to techniques of rel­
evance to SMEs. The Commission, in the context of 
financial engineering, includes within the category 
of small and medium-sized enterprises those busi­
nesses which satisfy the following criteria: 

(i) less than 500 employees; 

(ii) less than ECU 40 million assets; 

(iii) less than ECU 75 million annual turnover; and 

(iv) less than one-third ownership by a larger firm 
(as defined by the criteria above). 

These criteria were to be borne in mind when consid­
ering the range of techniques used in the Member 
States. Those which are inappropriate to the smaller-
scale undertakings with which DG XVI is concerned 
were to be ignored. Likewise, obstacles or benefits 
which are inapplicable to the SMEs were to be ex­
cluded. 
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• The study was to be concerned with SMEs in the 
assisted regions designated as being eligible under 
Objectives 1, 2 and 5b. They include the territory of 
the former German Democratic Republic. 

• The proposed study was intended to be an overview. 
DG XVI was not seeking to establish an in-depth 
catalogue of the detailed legal and tax provisions 
applicable in each Member State. General informa­
tion and recommendations were, therefore, to be 
provided. 

• Financial engineering techniques based on cross-
border structures, car leasing and sale and lease­
back operations were outside the scope of this study. 
The study was concerned with obstacles and positive 
features affecting local financial engineering tech­
niques in each Member State. 

• DG XVI was seeking to ascertain to what extent 
local and regional authorities can participate in fi­
nancing small businesses by means of the techniques 
under consideration. 

Structure 

The key conclusions of this study, broken down coun­
try by country and technique by technique, are set out 
in the following pages. 

Certain limitations exist with regard to the manner of 
provision of venture capital. Banks and savings institu­
tions, for instance, cannot generally invest directly in 
share capital. 

From a tax point of view, a major drawback may be that 
the dividend exemption does not apply if the venture 
capital company (VCC) does not have enough taxable 
profits. This may lead to double taxation. 

In some cases, interest paid by a limited liability com­
pany is treated as dividend. Furthermore, favourable tax 
regimes exist, for example an innovation company, an 
unemployment-zone company or an investment com­
pany (BEVEK/BEVAK). 

Leasing 

In Belgium, the concept of economic ownership is rec­
ognized for the purposes of direct taxation. 

If the economic ownership is transferred to the lessee, 
the lessee is treated for tax purposes as if he had pur­
chased the assets leased. 

Belgium 

Venture capital 

From a legal point of view, there are no significant legal 
obstacles which inhibit the use of this technique. There 
are, however, formalities which arise for consideration 
with regard to the intended recipients of venture capi­
tal. In practice, for instance, venture capital is often 
only provided to public limited companies (NV/SA) 
and the legal form of the recipient may have to be 
amended accordingly. 

If there is no transfer of economic ownership, the leas­
ing is treated as a rental agreement. 

From a point of view of indirect taxation, the tax treat­
ment of immovable property is based on legal owner­
ship. As a consequence, the registration duty of 12.5% 
will be due on each transfer of legal ownership of 
immovable property. 

The VAT legislation also may constitute an obstacle in 
the case of leasing of immovable property. The leasing 
of buildings becomes subject to VAT only if a consid­
erable number of conditions are met. And even in this 
case, leasing of land is not considered to be a VAT 
activity. 
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As a result, the VAT paid on the construction of the 
building often cannot be recovered. 

Factoring 

There are legal restrictions on the factor itself. The fac­
tor is simply required to be incorporated as a Belgian 
company and to be recognized by the Minister for the 
Middle Classes. 

From a tax point of view, factoring may be of interest 
to SMEs. In Belgium, it is difficult to build up a provi­
sion for bad debts. Factoring can be of assistance in this 
regard as it avoids these restrictions. 

The recoverability of input VAT may, in certain circum­
stances, present an obstacle. This is because certain fac­
toring transactions are not subject to VAT. 

Guarantee funds 

There are several examples of guarantee funds in Bel­
gium. A number of limitations affect the beneficiaries of 
the guarantees provided. In the case of both the Public 
Guarantee Fund and the regional guarantees there are 
limitations on the eligible beneficiaries of guarantees, 
on the types of loan which are eligible to benefit from 
a guarantee, and on the maximum amount which can be 
guaranteed. 

venture capital. Broadly speaking, the public or private 
limited company is the preferred form of vehicle. A 
number of alternative vehicles are sometimes used, 
however. 

As far as the provision of debt finance is concerned, 
both subordinated debt and convertible bond arrange­
ments are used and do not present any significant ob­
stacles. 

There are no major tax obstacles in Denmark. However, 
a number of issues do arise for consideration. Two par­
ticular problems present themselves. The dividend ex­
emption enjoyed by the VCC only applies when the 
VCC holds at least 25% of the SME's share capital. 
Otherwise, a partial double taxation may result. Never­
theless, the above issues do not apply in the case of a 
VCC which is incorporated as an investment company. 
The dividends received by these companies are always 
exempt from tax. 

The second disadvantage arises from the fact that capi­
tal gains made on the realization of shareholdings are 
fully taxable if the shares have been held for less than 
three years. 

In Denmark, investment in VCCs is made particularly 
attractive for individuals. They may deduct the interest 
paid to finance the purchase of shares in the VCC for 
income tax purposes. 

Belgian tax law treats guarantee funds favourably (by 
granting an exemption from corporate income tax, or 
reduced rates). 

In general terms, no real obstacles have been identified 
either from a legal or a tax point of view. 

Denmark 

Venture capital 

From a legal point of view, a number of detailed provi­
sions affect each category of vehicle used for providing 

Leasing 

In Denmark, the concept of economic ownership is rec­
ognized for direct tax purposes. However, transfer of 
the economic ownership to the lessee is rather excep­
tional. 

In the case of the transfer of economic ownership, the 
lessee is treated as if he had purchased the assets leased. 

Indirect taxation is based on legal ownership. As a con­
sequence, problems may arise in the case of leasing of 
immovable property. 
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In Denmark, leasing is normally treated as operating 
leasing, i.e. the tax depreciation is with the lessor being 
the legal owner. From a tax point of view, there is thus 
normally no transfer of economic ownership. Only in 
certain exceptional situations may the economic owner­
ship be considered for tax purposes to be transferred to 
the lessee. Financial leasing is thus rather exceptional in 
Denmark. 

Local and regional authorities could participate in guar­
antee funds, but would need specific legislative auth­
orization in order to do so. 

From a tax point of view, there are no special provisions 
in existence. However, guarantors can set up reserves to 
cover bad debts only to a limited extent. This tax treat­
ment does not reflect the risks inherent in the provision 
of the guarantees. 

Factoring 

There are no significant obstacles which affect the tech­
nique of factoring in Denmark. From a legal point of 
view, certain formalities must be respected. These in­
clude the necessity to give proper notice to the debtor 
of the transfer of the debt. 

Factoring may be of interest from a tax point of view, 
especially as regards factoring without recourse as all 
probable losses are realized and, therefore, become de­
ductible without limit. 

From the point of view of VAT, the recoverability by the 
factor of input VAT may, in certain circumstances, 
present a problem. This is because certain factoring 
transactions are not subject to VAT. Furthermore, if the 
receivable is not recovered, the VAT paid by the SME 
to the State cannot be recovered by either the factor or 
the SME. This can create a major obstacle. 

Guarantee funds 

There is a general framework in Denmark with regard 
to guarantee funds. No real obstacles have been identi­
fied in the context of this framework. 

France 

Venture capital 

France has a highly organized system for providing 
venture capital support to SMEs, and ranks third as 
regards venture capital investments after the United 
States of America and the United Kingdom. The pre­
ferred instruments are ordinary shares, convertible bonds 
and preferred shares; debt finance is very seldom used. 

From a tax point of view, an obstacle may be that, gen­
erally, capital gains are always taxable (possibly at 
reduced rates). Also, long-term capital losses can only 
be set off against long-term capital gains. 

On the other hand, the forming of VCCs has been 
encouraged by providing tax exemptions in case the 
VCC takes the specific form of, for example, a 'société 
de capital risque'. Even if this is not the case, the risk 
of double taxation is generally excluded, not only in the 
case of debt but also in the case of equity finance 
because in the latter, the VCC can either benefit from 
the dividend exemption or claim the 'avoir fiscal'. 

Finally, special tax benefits also exist for certain SMEs. 

Leasing 

A law concerning the establishment of the new Devel­
opment Fund has recently been enacted and is expected 
to enter into force during the first half of 1992. This 
fund has been capitalized at ECU 250 000 000. 

In France, 'economic ownership' is not decisive in the 
tax treatment of leasing operations. From a tax point of 
view, all types of leasing are treated as mere rental 
agreements. 
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With respect to leasing of movable assets, the French 
tax legislator has, however, introduced some specific 
measures for a certain type of leasing in order to treat 
the lessee more as an economic owner for the purposes 
of capital gains taxation. This may constitute an ob­
stacle for the lessor since he is not entitled to the spe­
cial gains taxation. 

Leasing of immovable property may constitute prob­
lems with respect to indirect taxation (registration tax is 
due on each sale of land and buildings and there is no 
VAT liability on such sales. Hence, a part of the VAT 
deduction must be paid back). 

cannot be recovered by either the factor or the SME, 
which can create a major obstacle. 

Guarantee funds 

In France, guarantee funds have been set up at the 
national, regional, departmental and communal level. 
Although no real obstacles have been identified, there 
are a number of restrictions on the beneficiaries eligible 
to receive guarantees. There are also certain restrictions 
on the purposes for which a guarantee can be sought. 

However, in the field of direct taxation of leasing of 
immovable property, a very advantageous regime exists 
for Sicomis. 

Factoring 

While there are a number of formalities which must be 
fulfilled, there are no significant legal obstacles to the 
establishment or operation of factoring companies. Fac­
toring is not subject to a specific regulatory regime. 
However, factoring companies are subject to the law 
relating to banks and financial institutions and authori­
zation must be obtained from the 'Comité des établisse­
ments de crédit'. 

The ability of local and regional authorities to partici­
pate in the provision of factoring finance is limited 
owing to the constraints placed upon their activities. 

Factoring may be of interest from a tax point of view, 
especially in the case of factoring without recourse 
since all probable losses are realized and, therefore, 
become deductible without limit. 

The factor may opt to be subject to VAT. Therefore the 
recoverability of input VAT paid by the factor does not 
give rise to any problem. However, if the receivable is 
not recovered, the VAT paid by the SME to the State 

In general, there are no special tax provisions applicable 
to guarantee funds. Specific tax regimes exist, however, 
for regional development funds ('sociétés de déve­
loppement régional') which enjoy a tax exemption ap­
plying to most of their income. 'Sociétés de cautionne­
ment mutuel' can allocate part of their income to a 
taxable reserve. Both of the above can build up special 
provisions for risks. 

Germany 

Venture capital 

The German venture capital market provides a wide 
range of investment vehicles and has been in expansion 
since the mid-1980s. Total invested capital has risen 
from DM 785 million in 1983 to DM 3 341 million in 
1990. A major psychological barrier to the participation 
of venture capitalists in SMEs has been the traditional 
refusal of family owners to admit new shareholders. 
However, this tendency has dwindled over recent years. 

As far as tax matters are concerned, no major obstacles 
appear. However, the fact that double taxation for 'Ge­
werbesteuer' and 'Vermögenssteuer', purposes may 
arise if no substantial holding exists (10%), is rather 
disadvantageous. On the other hand, in case the VCC 
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takes the form of an 'Unternehmersbeteiligungsge­
sellschaft' it is exempt from the abovementioned trade 
tax and net worth tax (i.e. regardless of the percentage 
of shareholding). 

From a tax point of view, only factoring without re­
course benefits from a tax advantage. Indeed the prob­
lem of the limited deductibility of the interest payments 
with regard to the 'Gewerbesteuer' (trade tax) is avoided. 

Other disadvantages are that capital gains on shares are 
always taxable and interest payments by the SME are 
partially included in the taxable base in computing trade 
tax on income. 

Leasing 

The concept of economic ownership is recognized in 
German tax law. In case there is a transfer of economic 
ownership, the lessee is treated in the same way as if he 
had purchased the leased assets. 

As far as leasing with transfer of economic ownership 
is concerned, the limited deductibility (50%) of the 
lease payments for trade tax purposes constitutes a seri­
ous obstacle. In Germany, it might, therefore, be more 
interesting to enter into a lease agreement which does 
not imply transfer of economic ownership. Such a lease 
is treated as a mere rental agreement for tax purposes. 

Indirect taxes may cause problems in the case of leas­
ing of immovable property, since a registration tax is 
due on each transfer of title ('Verfgungsmacht'). 

The non-recoverability of the input VAT paid by the 
factor, to the extent that financing is involved, may 
present an obstacle. 

It appears that, from both a legal and tax point of view, 
factoring without recourse offers certain advantages. 

Guarantee funds 

There are two types of entity involved in offering guar­
antees in Germany. These are the suretyship banks and 
the loan guarantee associations. Suretyship banks are 
subject to control under German banking legislation. 
Limits are imposed in particular on the scale of the 
transactions to be undertaken by reference to the level 
of proprietary capital at the suretyship bank's disposal. 

Apart from the general prudential controls referred to, 
there are no significant restrictions on guarantee funds 
in Germany. 

Greece 

Factoring 

Factors do not face any significant obstacles to their 
operation from a legal point of view. They are only sub­
ject to regulation if they also conduct banking activities. 

A number of practical issues arise for consideration. 
These do not, however, present any major legal ob­
stacles. 

The German State does not currently participate directly 
in factoring but it is clear that it could do so if it wished. 

Venture capital 

The legal and regulatory environment for venture capi­
tal in Greece is too restrictive. The activity is limited to 
specialized institutions which, in turn, are limited to 
equity financing of high-technology or innovative in­
vestments. The activity should be extended to other 
areas, given that Greece is not a country with a solid 
industrial base. 

If the VCC does not satisfy the conditions of Law 1775/ 
1988 (concerning activities, participating in SMEs, per­
forming high technology, innovation businesses, amount 
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of capital, etc.) or is not an investment holding com­
pany, it cannot benefit from the specific tax benefits that 
exist for both these forms. 

A negative aspect is that capital gains are only tax 
exempt when put in a special reserve account used to 
cover future capital losses, unless the VCC operates as 
an investment holding company. 

Furthermore, several exclusions from the taxable base 
and reduced rates apply for SMEs meeting certain con­
ditions. 

the factor, in contrast to the SMEs, can build up a pro­
vision for bad debts. Moreover, by transferring the re­
ceivable to a factor at an undervalue, the SME is able 
to deduct the losses it suffers as a result. 

As far as indirect taxes are concerned, banks may be at 
a disadvantage to non-banks engaged in factoring as 
they may be subject to a special tax on banking trans­
actions instead of VAT. This special tax may be denied 
on factoring services provided by banks and is not 
recoverable. 

Guarantee funds 

Leasing 

In Greek tax law, 'economic ownership' is not recog­
nized. From a tax point of view, leasing is treated as a 
mere rental agreement. 

As a consequence, a lot of incentives are lost. On the 
other hand, specific incentives promoting financial leas­
ing of movable assets are provided. 

Indirect taxes may give rise to problems as to financial 
leasing of immovable assets. 

Factoring 

It is difficult to assess the technique in Greece as there 
are at present no factoring companies and no banks 
engaging in factoring. Certain points have been high­
lighted, however, as regards potential problems. 

Factoring can only be carried out by either banks or 
non-banks, provided that the latter engage exclusively 
in factoring. The type of non-bank which may qualify 
is also limited. This is regarded as an obstacle. 

An assessment has been made of the potential tax treat­
ment of any factors which might be set up in the future. 
Factoring without recourse may be beneficial because 

There are no guarantee funds or mutual guarantee funds 
in Greece. It is, therefore, not possible to evaluate them 
properly at the present time. If, however, an ordinary 
company were to offer guarantees, the Greek tax regime 
makes no allowance with regard to future losses which 
might be incurred. This could be an obstacle. 

Ireland 

Venture capital 

The Irish venture capital market is relatively sophisti­
cated, with an availability of a wide range of vehicles 
and methods. There are no significant obstacles to ven­
ture capital financing in Ireland, although compliance 
costs are significant. 

As far as tax matters are concerned, no real obstacles 
present themselves. A disadvantage, however, is that 
capital gains on shares are in principle always taxable. 

On the other hand, it can be considered advantageous 
that reduced rates apply to certain SMEs and that double 
taxation is avoided because dividend income is exempt 
with the receiving VCC. 

Leasing 

In Ireland, 'economic ownership' is decisive in the tax 
treatment of leasing. Since it is in practice very difficult 
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to meet the conditions to be considered as the (eco­
nomic) owner of the leased assets, transfer of economic 
ownership is rather exceptional. 

For tax purposes, leasing with transfer of economic 
ownership is translated as a straight purchase. However, 
in the case of a finance lease of movable assets, the les­
see may be allowed to depreciate the asset and to 
deduct the total rental payments (except if it concerns a 
hire purchase agreement). 

On the other hand, special incentives regarding rental 
payments are provided for operating a lease (where 
transfer of economic ownership is unusual) of immov­
able property. 

Indirect taxation is based on legal ownership. There­
fore, problems may arise with respect to indirect taxes 
on leasing of immovable property. 

Factoring 

cannot be recovered by either the factor or the SME. 
This can create a major obstacle. 

Guarantee funds 

There are no specific entities established in Ireland as 
guarantee funds. Guarantees are, however, available 
through other entities such as banks and insurance com­
panies. The Industrial Development Authority (IDA) 
also offers guarantees for certain purposes. 

A number of restrictions apply to the offering of guar­
antees by the Industrial Development Authority in the 
form of selection criteria which must be satisfied by the 
applicants. These criteria partly describe the manufac­
turing entities which are eligible to receive assistance. 

Some special tax regimes are available, more specifi­
cally in relation to the IDA (this being an entity which 
is not subject to tax). As to the tax regime of financial 
institutions offering guarantees, no special rules are 
applicable, which may, in view of the high risk inher­
ent in the business, represent an obstacle. 

Factors do not face any significant legal obstacles as 
regards their establishment or operation. They are not 
subject to licensing requirements. The recipients of fac­
toring finance do not face any significant legal obstacles 
either. 

From a tax point of view, in the context of factoring 
with recourse, where the debt is transferred to the fac­
tor, the SME can no longer build up a provision for bad 
debts. This may constitute an obstacle. 

Without recourse may be beneficial owing to the diffi­
cult question of valuation of receivables being avoided 
by releasing capital losses which are tax deductible. 

The recoverability of input VAT by the factor may not 
always be possible, depending on the transaction. This 
may present a problem. Furthermore, if the receivable 
is not recovered, the VAT paid by the SME to the State 

Italy 

Venture capital 

The Italian institutional venture capital market is young 
in comparison with that of other industrialized coun­
tries, notably the United Kingdom. The main reasons 
for the delayed growth of merchant banking and ven­
ture capital activities are the lack of legal and fiscal 
rules to support venture capital providers, notably rules 
facilitating disinvestment. 

As far as tax matters are concerned, the following nega­
tive aspects should be taken into consideration: 

• Although exemption from corporate tax is granted to 
SMEs and VCCs situated in underdeveloped areas 
such as the Mezzogiorno area, an equalization tax is 
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levied in case such a company distributes dividends, 
which neutralizes the effect of the tax exemption. In 
some cases, partial double taxation may arise due to 
the non-refundability of the tax credit. 

• Capital gains on shares are in principle fully taxable. 

• The technique of redemption of shares is unknown 
in Italian law. On the other hand, several incentives 
have been created: 

• Specific forms for VCCs (SIF, SFI, etc.) with tax 
benefits; 

• Exemptions from local or corporate income tax 
for companies in certain regions (Mezzogiorno 
area, new offshore centre of Trieste). 

As far as factoring without recourse is concerned, this 
may be an interesting technique because the SME can 
deduct financial losses on receivables without limit. 

The recoverability of input VAT by the factor may 
present a problem, depending on the transaction in­
volved. 

Guarantee funds 

Most companies involved in guarantee funds are con­
sortia. There are two types of consortia. No significant 
obstacles have been identified in relation to either of 
them. 

As far as debt finance is concerned, interest payments 
are only deductible to a proportion equal to the ratio of 
gross taxable income to total gross income. This implies 
that the total amount remains undeductible if the SME 
is exempt from corporate income tax. 

Italy provides very favourable tax treatment (most of 
the income benefits from a tax exemption). 

Luxembourg 

Leasing 

The activity of leasing is not hindered in Italy by any 
significant legal obstacles. Leasing companies are not 
subject to regulatory control other than that applicable 
to them due to their particular form. 

Before the Presidential Decree of 22 December 1986, 
the tax treatment of leasing was fairly advantageous, 
but this has now changed. 

Venture capital 

No major legal obstacles exist to the provision of ven­
ture capital in Luxembourg except that the government 
scheme of issuing venture capital investment certifi­
cates and the consequent tax advantages are limited to 
Luxembourg residents. The holder of a certificate is free 
to sell the certificate to a third party provided he is a 
Luxembourg resident. 

Factoring 

Factors do not generally face any significant legal ob­
stacles with regard to their establishment or operation. 

From a tax point of view, factoring with recourse im­
plies that the SME can no longer establish a provision 
for bad debts. This may represent an obstacle. 

From a tax point of view, no major obstacles occur. It 
should, however, be noted that the dividend and capital 
gains exemption only applies under certain conditions, 
so that double taxation may result, not only for corpo­
rate income tax, but also for business tax and net-worth 
tax purposes. As far as debt finance is concerned, inter­
est on loans in order to finance the acquisition of a par­
ticipation in the SME is not deductible to the extent that 
it relates to exempt income. 
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Favourable regimes exist when the VCC takes the form 
of an investment fund (tax exempt dividend income) or 
a 1929 holding company (tax exempt interest and divi­
dend income). 

Furthermore, several laws (e.g. the laws of 13 Decem­
ber 1988 and 3 April 1989) have been enacted in order 
to promote the provision of risk capital through tax 
reductions. 

Factoring could be a problem from a VAT point of view 
since the input VAT can only be partially recovered, 
depending on the activity. 

Guarantee funds 

There are two guarantee funds in existence: the Na­
tional Association for Guarantees and Aid to Merchants 
and the Guarantee Office. Although there are some lim­
its on the objects for which a guarantee can be granted, 
no significant obstacles have been identified. 

Leasing 

In Luxembourg, the concept of economic ownership is 
accepted for direct tax purposes. If the economic own­
ership is transferred to the lessee, he will be considered 
as purchaser for purposes of direct taxation. 

In case there is no transfer of economic ownership, the 
leasing is treated as a rental agreement. 

In Luxembourg, the immovable property transfer tax 
constitutes an important obstacle, since it is levied on 
each transfer of legal ownership of immovable property, 
even if VAT liability arises. 

Luxembourg tax law provides for a full tax exemption 
of the guarantee funds in existence. 

The Netherlands 

Venture capital 

Like the United Kingdom, the Netherlands is a rela­
tively unregulated successful market for venture capi­
talists. There are no significant legal or regulatory ob­
stacles to the provision of equity or debt finance. 

No major drawbacks occur as far as tax matters are con­
cerned. 

Factoring 

On the whole, there are no significant legal obstacles to 
factoring. However, factoring companies must be li­
censed in order to establish in Luxembourg and are sub­
ject to minimum regulatory standards. They also face 
limits on the methods they can use to raise finance 
which are dependent on their status. Only licensed banks 
and non-banking financial institutions can, for instance, 
raise finance by means of deposits taken from clients. 

The types of factoring which can be engaged in by the 
various categories of factor are limited. 

Double taxation is avoided in the case of interest as 
well as in the case of dividend income, since the latter 
is tax exempt if it is coming out of a qualifying partici­
pation (5%). Capital gains also remain tax free if they 
are realized on qualifying participations. 

Finally, the fact that no special tax benefits have been 
granted to companies situated in less-developed areas 
may be considered a negative point. 

Leasing 

There is no specific legislation on leasing in the Neth­
erlands. The parties enjoy contractual freedom. Con­
tracts are judged by their contents and not by their form. 
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Depending on the legal qualification of the contents of 
a contract, certain legal rules limit the freedom of the 
parties, especially where these rules are obligatory. 

Factoring 

There are no significant legal or tax obstacles to factor­
ing. However, the entry into force of the new Dutch 
Civil Code may give rise to problems with regard to the 
registration of deeds establishing silent pledges (which 
are necessary to establish good title to the debt trans­
ferred). It is expected that an enormous burden will be 
placed on the Department of Registration and that the 
latter is unlikely to be able to meet the demands placed 
upon it. 

tions relevant to venture capital. Of all the Member 
States, Portugal perhaps provides the most stimulating 
challenge for the creative borrowing of concepts from 
other Member States. 

From a tax point of view, no major obstacles occur. On 
the contrary, tax incentive schemes have been intro­
duced for companies (SMEs or VCCs) situated in the 
Madeira/Azores free zones (temporary exemption from 
corporate tax). 

Also, in case the VCC takes the specific form of a 
'Sociedade de capital de risco' (SCR) or a 'Sociedade 
de fomento empresarial' (SFE), it benefits from a tem­
porary exemption from corporation tax. 

In the case of factoring with recourse, the factor from a 
VAT point of view may not be able to recover all or part 
of the input VAT. 

Guarantee funds 

Leasing 

In Portugal, 'economic ownership' is at present not rec­
ognized for tax purposes. From a tax point of view, 
leasing is treated as a mere rental agreement. 

Only guarantee funds have been found to exist. Three 
funds are in existence. Certain restrictions apply to the 
amount and duration of the guarantees which can be 
offered. 

There are, however, some differences with respect to 
direct taxes (capital gains taxation, depreciation meth­
ods, deduction of immovable rents), which might con­
stitute an obstacle. 

The 'Particuliere participatie maatschappij', dealt with 
under 'Venture capital', is eligible for investment guar­
antees. 

The guarantors in the Netherlands appear to be the State 
and the Nederlandse Bank NV Neither of these are sub­
ject to tax. 

The lessee is treated as an economic owner with regard 
to subsidies. 

The Portuguese tax legislator has also introduced some 
specific measures in order to avoid the obstacles which 
arise in the indirect taxation of leasing of immovable 
property. 

Portugal The Portuguese tax law also contains specific incentives 
promoting leasing companies. 

Venture capital 

The Portuguese venture capital market has not been a 
notable success and proposals are under consideration 
for reform of the financial system, including the institu-

Factoring 

Factors will be treated as banks under currently pro­
posed reforms. They are already supervised on the same 
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basis but would, under the reforms, be subject to even 
more stringent requirements. Both the existing and fu­
ture requirements must be regarded as obstacles. 

qualifying shares is applicable. Such VCCs also benefit 
from an exemption from taxation on capital gains aris­
ing on the disposal of securities. 

From a direct tax point of view, factoring with recourse 
leaves the SME in a less favourable position as the 
SME cannot build up a provision for bad debts if the 
debts are transferred to the factor. With regard to fac­
toring without recourse, this may be of interest as the 
SME can deduct financial losses on receivables without 
limit. 

In the case of indirect taxes, the input VAT paid by the 
factor cannot be recovered except as regards factoring 
with recourse and without financing. On the other hand, 
as regards financing by a factor, no stamp duty becomes 
due. 

On the other hand, if the VCC has not taken this spe­
cial form, partial double taxation may result on divi­
dend income (if certain conditions are not met) and 
capital gains on shares are fully taxable. 

Tax benefits exist for SMEs situated in certain areas 
(the 'promotional zones'). These benefits have taken the 
form of a reduction of rates of indirect and local taxa­
tion. 

Leasing 

Spain 

Venture capital 

The Spanish venture capital market is characterized by 
intervention from the public sector, notably the autono­
mous communities. However, the end of the 1980s saw 
an increase in private sector venture capital organiza­
tions. No significant legal obstacles have been identi­
fied, although, as in Italy, small enterprises are reluctant 
to bring in outside shareholders. 

From a tax point of view, major efforts have been per­
formed to promote the technique of risk capital. For 
example, when the VCC operates under the special 
form of a 'Sociedad de capital riesgo', a 100% relief 
from corporate income tax on dividends received from-

In Spain, 'economic ownership' is not decisive in the 
tax treatment of leasing. For tax purposes, leasing is 
treated as a mere rental agreement. 

Real obstacles therefore arise with respect to direct 
taxation: important incentives are lost in the case of 
leasing. However, the Spanish tax legislator has intro­
duced some tax measures with regard to certain incen­
tives for investment in order to treat the lessee more as 
an economic owner for the application of those incen­
tives. 

Specific measures are also provided for financial leas­
ing of immovable property: there is an exemption from 
transfer tax for transfers to and from financial leasing 
companies. From this point of view, financial leasing of 
real estate is more favourable than a straight purchase. 
An obstacle, however, is that the rental payment that 
corresponds with the leasing of land is not deductible 
for a lessee under a financial lease, whereas the lessor 
cannot depreciate the land. 
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Factoring 

While there are no significant tax obstacles, a number 
of legal issues arise for consideration. High share capi­
talization requirements, stringent cash ratios and the 
need to notify each assigned debt to the debtor by 
means of expensive notarial deeds all present obstacles. 

From a tax point of view, factoring without recourse 
may be beneficial since all probable losses are realized 
and become deductible at that time, without limit. 

duced) corporate income tax rates, and that, in case the 
SME is being financed by a debt, certain interest pay­
ments are treated as profit distribution. 

Favourable factors, on the other hand, are that divi­
dends received are never included in a company's tax­
able income and thus tax exempt, reduced tax rates 
apply to companies with taxable profits not exceeding a 
certain amount, and some companies (e.g. building so­
cieties) can claim a preferential tax regime, which might 
be of particular interest to SMEs. 

As far as VAT is concerned, the factor cannot, or can 
only partially, recover VAT, depending on the nature of 
the activity. Leasing 

Guarantee funds 

Three schemes operate in Spain. These are the recipro­
cal guarantee companies, the second guarantee public 
corporations and the reinsurance companies. The pri­
mary vehicles used for the giving of guarantees are the 
reciprocal guarantee companies. These are subject to 
capital requirements. 

In general terms, no significant obstacles have been 
identified. 

United Kingdom 

Venture capital 

The United Kingdom venture capital industry is the 
largest in Europe and second only to the USA in impor­
tance. It can fairly be described as a finance industry 
which serves SMEs with considerable effect. 

Leasing of both movable and immovable property is 
widely used in the United Kingdom by SMEs for the 
acquisition of factory/office space and necessary plant 
and equipment. It reduces capital requirements for start 
up or expansion, is generally considered to be a tax-
advantageous financial technique, is widely available 
and is subject to little regulatory restriction. 

Factoring 

There are no real obstacles to the use of the technique 
in the United Kingdom. 

Factoring with recourse may put the SME in a less 
favourable position since it cannot build up a tax-free 
provision for bad debts. 

With regard to bad debts, the factor cannot, or can only 
partially, recover the input VAT. 

Guarantee funds 

As far as tax matters are concerned, no major obstacles 
appear. However, it should be taken into account that 
capital gains are, in principle, taxable at full (or re-

Guarantee funds exist in the United Kingdom. There is 
a national loan guarantee scheme. The local authorities 
may also issue performance guarantees. 
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From a tax point of view, the guarantors in the national deduct the losses inherent in issuing guarantees. Finan-
loan guarantee scheme are not subject to tax. cial institutions and banks can deduct payments made 

under a guarantee. This difference in tax treatment may 
Some court decisions suggest that guarantors who are represent an obstacle to the promotion of the guarantee 
not financial institutions or banks may not be able to funds. 
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Résumé 

En juillet 1991, la direction générale XVI de la Com­
mission des Communautés européennes a commandé 
un rapport sur les techniques d'ingénierie financière 
dans une perspective juridique et fiscale applicables aux 
régions eligióles au titre des objectifs nos 1, 2 et 5 b). 
Après neuf mois de recherche intensive dans le do­
maine juridique et fiscal, menée par vingt-quatre équi­
pes nationales et deux équipes centrales de conseillers 
spécialistes des questions juridiques et fiscales, voici la 
synthèse des résultats des recherches. 

Objectifs 

A l'origine, la DG XVI a commandé deux études por­
tant sur les techniques d'ingénierie financière. La pre­
mière était consacrée aux besoins en financement des 
petites et moyennes entreprises (PME) dans les régions 
bénéficiant d'une aide et aux difficultés qu'elles rencon­
trent. La seconde devait servir de guide pour les diri­
geants de programmes financés par la Communauté et 
mettait en lumière l'importance des techniques d'ingé­
nierie financière pour les PME et pour le développe­
ment régional. Elle comprend également un exposé dé­
taillé des différentes techniques mises en œuvre. 

La présente étude avait pour objet d'exposer les métho­
des actuellement disponibles pour fournir un soutien 
financier aux PME des régions bénéficiant d'une aide 
dans chaque État membre et de présenter les diverses 
insuffisances ou limites inhérentes à ces méthodes. Il 
fallait également présenter les aspects positifs pouvant 
favoriser le recours à l'une de ces techniques. Dans 
cette perspective, on peut résumer comme suit les ob­
jectifs de l'étude: 

- définir le cadre juridique et réglementaire relatif aux 
techniques d'ingénierie financière définies; 

- définir les aspects juridiques et fiscaux qui favorisent 
ou entravent particulièrement ces techniques d'ingé­
nierie financière; 

commenter les manques juridiques concernant les 
techniques d'ingénierie financière en comparant avec 
la situation dans d'autres États membres; 

émettre des recommandations pour corriger ces in­
suffisances en se référant au cadre juridique. 

Champ d'application 

Le champ d'application de notre travail englobait qua­
tre techniques d'ingénierie financière déterminées con­
cernant les PME. Les techniques en question sont les 
suivantes: 

- le capital à risque; 

- les fonds de garantie; 

- les régimes de cautionnement mutuel; 

- le leasing; 

- l'affacturage. 

Présupposés de base 

Conformément aux objectifs fixés par la direction géné­
rale XVI, il était convenu au cours de cette étude de ne 
pas perdre de vue les éléments suivants: 

- l'étude devait se limiter aux techniques applicables 
aux PME. La Commission, dans le cadre de l'ingé­
nierie financière, inclut dans la catégorie des petites 
et moyennes entreprises les entreprises remplissant 
les critères suivants: 

• effectif de moins de 500 personnes; 

• actifs inférieurs à 40 millions d'écus; 

• chiffre d'affaires annuel inférieur à 75 millions 
d'écus; 

• moins de un tiers du capital détenu par une so­
ciété de plus grande dimension (selon les critères 
ci-dessus). 

Ces critères devaient être pris en compte lors de 
l'examen de l'éventail des techniques utilisées dans 
les États membres. Il a fallu laisser de côté celles qui 
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sont inadaptées aux entreprises de plus petite taille 
qui intéressent la DG XVI. De la même manière, il a 
fallu éliminer les obstacles ou les avantages inappli­
cables aux PME; 

l'étude devait porter sur les PME des régions béné­
ficiant d'une aide et désignées comme éligibles au 
titre des objectifs nos 1, 2 et 5 b). Celles-ci compren­
nent le territoire de l'ancienne Allemagne de l'Est; 

l'étude proposée devait être une vue d'ensemble. La 
DG XVI n'a pas cherché à établir un catalogue en 
profondeur des dispositions juridiques et fiscales dé­
taillées applicables dans chaque État membre. C'est 
pourquoi il fallait fournir des informations et des 
recommandations à caractère général; 

les techniques d'ingénierie financière basées sur les 
structures transfrontalières, le leasing de véhicules et 
les opérations de vente et de cession-bail étaient en 
dehors du champ de cette étude qui portait sur les 
obstacles et les aspects positifs concernant les tech­
niques d'ingénierie financière locales dans chaque 
État membre; 

- la DG XVI a cherché à savoir dans quelle mesure les 
autorités locales et régionales peuvent participer au 
financement de petites entreprises en utilisant les 
techniques en question. 

Structure 

Le présent rapport a été rédigé de part en part de 
manière uniforme afin de faciliter les comparaisons 
entre les situations des différents États membres en ce 
qui concerne chaque technique. Il est divisé en quatre 
chapitres, chacun étant consacré à l'une des techniques 
énumérées ci-dessus. Les fonds de garantie et les régi­
mes de cautionnement mutuel sont traités conjointe­
ment. À l'intérieur de chaque chapitre, chacun des Etats 
membres de la Communauté européenne est traité dans 
l'ordre alphabétique anglais. 

Tout ce qui concerne la fiscalité comparative est traité à 
part à la fin de chaque chapitre. 

Les conclusions fondamentales énumérées pour chaque 
pays et pour chaque technique sont présentées dans les 
pages qui suivent. 
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Belgique 

Capital à risque 

D'un point de vue juridique, il n'existe pas d'obstacles 
majeurs empêchant l'utilisation de cette technique. Il 
faut toutefois tenir compte des formalités concernant les 
bénéficiaires éventuels du capital à risque. Dans la pra­
tique, le capital à risque n'est souvent investi, par exem­
ple, que dans des sociétés anonymes ouvertes au public 
(NV/SA), et le statut juridique du bénéficiaire peut 
devoir être modifié en conséquence. 

Il existe bien certaines limitations en ce qui concerne le 
mode de prestation du capital à risque. Les banques et 
les établissements d'épargne, par exemple, ne peuvent 
en général pas investir directement en capital-actions. 

D'un point de vue fiscal, le fait que l'exonération sur les 
dividendes ne s'applique pas si la société de capital à 
risque ne réalise pas suffisamment de bénéfices imposa­
bles peut constituer un obstacle majeur. Cela peut en­
traîner une double imposition. 

Dans certains cas, les intérêts payés par une société à 
responsabilité limitée sont considérés comme dividen­
des. D'autre part, il existe des régimes fiscaux favora­
bles qui concernent, par exemple, une société pour l'îh-
novation, une société pour les régions touchées par le 
chômage ou une société pour l'investissement (BEVEK/ 
BEVAK). 

Leasing 

En Belgique, la notion de «propriété économique» est 
prise en compte pour l'imposition directe. 

Si la propriété économique est transférée au locataire, 
celui-ci est considéré du point de vue fiscal comme s'il 
avait acquis les actifs donnés à bail. 

S'il n'y a pas de transfert de la propriété économique, 
le leasing est considéré comme un contrat locatif. 

Du point de vue de l'imposition indirecte, le traitement 
fiscal des biens immobiliers se base sur la propriété juri­
dique. En conséquence, le droit d'enregistrement de 
12,5 % est exigible sur chaque transfert de propriété 
juridique de biens immobiliers. 

La législation sur la TVA peut également constituer un 
obstacle pour le leasing de biens immobiliers. Un nom­
bre considérable de conditions doivent être remplies 
pour que le leasing de bâtiments puisse être soumis à la 
TVA. Et même dans ce cas, le leasing foncier n'est pas 
considéré comme activité concernée par la TVA. 

Il en résulte que, très souvent, la TVA payée sur la cons­
truction d'un bâtiment ne peut être récupérée. 

Affacturage 

Le factor lui-même est soumis à des restrictions juridi­
ques. Il est simplement tenu d'être constitué comme 
société belge et d'être agréé par le ministre des Classes 
moyennes. 

D'un point de vue fiscal, l'affacturage peut être intéres­
sant pour les PME. En Belgique, il est difficile de cons­
tituer une provision pour les créances douteuses. L'af­
facturage peut être utile dans la mesure où il évite ces 
restrictions. 

La récupérabilité de la TVA à l'achat peut dans certains 
cas représenter un obstacle, parce que certaines transac­
tions d'affacturage ne sont pas soumises à la TVA. 

Fonds de garantie 

Il y a plusieurs exemples de fonds de garantie en Bel­
gique. Un grand nombre de restrictions s'appliquent 
aux bénéficiaires des garanties fournies. Dans le cas du 
fonds de garantie public et des garanties régionales, il 
existe des restrictions concernant les bénéficiaires de 
garanties éligibles, les types d'emprunt éligibles pour 
bénéficier d'une garantie et le montant maximal pou­
vant être garanti. 
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En Belgique, le traitement des fonds de garantie est 
favorable au regard de la législation fiscale (grâce à 
l'octroi d'une exonération de l'impôt sur le revenu des 
sociétés ou à des taux réduits). 

D'une manière générale, aucun obstacle réel n'a été 
constaté d'un point de vue juridique ou fiscal. 

Danemark 

Capital à risque 

Dans le domaine juridique, un grand nombre de dispo­
sitions détaillées concernent chaque catégorie de moyen 
utilisé pour l'apport d'un capital à risque. D'une façon 
générale, la société à responsabilité limitée publique ou 
privée est le moyen de financement privilégié. Toute­
fois, on a parfois recours à un certain nombre d'autres 
moyens. 

En ce qui concerne l'apport de financement par l'em­
prunt, on a recours aux systèmes des emprunts subor­
donnés et des obligations convertibles qui ne présentent 
aucun obstacle significatif. 

Au Danemark, il n'existe pas d'obstacles majeurs d'or­
dre fiscal. Toutefois, un certain nombre d'aspects doi­
vent être soulignés. Deux problèmes particuliers se po­
sent. L'exonération sur les dividendes dont bénéficie la 
société de capital à risque ne s'applique que quand 
celle-ci détient au moins 25 % du capital-actions de la 
PME, faute de quoi il peut en découler une double 
imposition partielle. Néanmoins, les aspects ci-dessus 
ne valent pas dans le cas d'une société de capital à ris­
que constituée en société d'investissement. Les dividen­
des perçus par ces sociétés sont toujours exonérés d'im­
pôt. 

Le second inconvénient vient du fait que les plus-values 
résultant de la réalisation de portefeuilles d'actions sont 
entièrement imposables si les actions sont détenues de­
puis moins de trois ans. 

Au Danemark, les investissements dans les sociétés de 
capital à risque sont très intéressants pour les particu­
liers. Ceux-ci peuvent déduire les intérêts versés pour 
financer l'achat d'actions de la société de capital à ris­
que du calcul de l'impôt sur le revenu. 

Leasing 

Au Danemark, la notion de «propriété économique» est 
reconnue en ce qui concerne l'imposition directe. Tou­
tefois, le transfert de la propriété économique au loca­
taire est assez exceptionnel. 

En cas de transfert de la propriété économique, le loca­
taire est considéré comme s'il avait acquis les actifs 
donnés à bail. 

L'imposition indirecte est basée sur la propriété juridi­
que. En conséquence, des problèmes peuvent se poser 
dans le cas du leasing de biens immobiliers. 

Au Danemark, le leasing est normalement considéré 
comme leasing de fonctionnement, c'est-à-dire que la 
déduction d'impôt se fait au profit du bailleur qui est le 
propriétaire légal. Ainsi, d'un point de vue fiscal, il n'y 
a normalement aucun transfert de propriété économi­
que. Ce n'est que dans certaines situations exception­
nelles que l'on peut considérer du point de vue fiscal 
que la propriété économique est transférée au locataire. 
C'est pourquoi le leasing financier reste assez excep­
tionnel au Danemark. 

Affacturage 

Il n'y a pas d'obstacles majeurs entravant le recours à 
la technique de l'affacturage au Danemark. D'un point 
de vue juridique, certaines formalités doivent être res­
pectées, notamment la nécessité d'informer précisément 
le débiteur du transfert de la dette. 

D'un point de vue fiscal, l'affacturage peut être intéres­
sant, notamment l'affacturage sans recours, quand tou-
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tes les pertes probables sont réalisées et deviennent 
ainsi déductibles sans aucune limitation. 

En ce qui concerne la TVA, la récupérabilité par le fac­
tor de la TVA en amont peut, dans certains cas, poser 
problème, parce que certaines transactions d'affacturage 
ne sont pas soumises à la TVA. D'autre part, si la 
créance n'est pas récupérée, la TVA payée par la PME 
à l'État ne peut être récupérée ni par le factor ni par la 
PME. Cela peut constituer un obstacle important. 

Fonds de garantie 

Au Danemark, il existe un cadre juridique global 
concernant les fonds de garantie. Aucun obstacle réel 
n'a été constaté dans ce contexte. 

Une loi concernant la création du nouveau fonds de 
développement a été arrêtée récemment et devrait entrer 
en vigueur au cours de la première moitié de 1992. Le 
capital de ce fonds s'élève à 250 millions d'écus. 

Les autorités locales et régionales pourraient participer 
aux fonds de garantie, mais cela nécessiterait une auto­
risation légale particulière. 

Dans le domaine fiscal, il n'existe pas de dispositions 
spéciales. Toutefois, les garants peuvent constituer des 
réserves pour couvrir seulement en partie les créances 
douteuses. Ce traitement fiscal ne reflète pas les risques 
inhérents à l'octroi des garanties. 

France 

Capital à risque 

La France dispose d'un système très sophistiqué de sou­
tien aux PME par le système du capital à risque, et elle 
se situe au troisième rang pour les investissements en 
capital à risque après les États-Unis et le Royaume-Uni. 
Les moyens les plus couramment utilisés sont les ac­
tions ordinaires, les obligations convertibles et les ac­
tions de préférence; on a très rarement recours au finan­
cement par l'emprunt. 

D'un point de vue fiscal, le fait que les plus-values sont 
toujours imposables (éventuellement à des taux réduits) 
peut constituer un obstacle. De même, les pertes en 
capital à long terme peuvent seulement être compensées 
par des plus-values à long terme. 

D'un autre côté, la constitution de sociétés de capital à 
risque est encouragée par l'octroi d'exonérations fisca­
les dans le cas où la société de capital à risque adopte 
la forme spécifique d'une société de capital à risque. 
Même si ce n'est pas le cas, le risque de double impo­
sition est généralement exclu, non seulement lorsqu'il y 
a dette, mais aussi dans le cas de financement sur fonds 
propres, car dans ce dernier cas la société de capital à 
risque peut soit bénéficier de l'exonération sur les divi­
dendes, soit faire valoir le système de l'avoir fiscal. 

Enfin, il existe également des avantages fiscaux spé­
ciaux pour certaines PME. 

Leasing 

En France, la «propriété économique» ne joue pas de 
rôle décisif dans le traitement fiscal des opérations de 
leasing. Du point de vue fiscal, toutes les catégories de 
leasing sont considérées comme de simples contrats 
locatifs. 

En ce qui concerne le leasing des éléments d'actifs 
mobiliers, la loi fiscale française a toutefois introduit 
des mesures spécifiques pour un certain type de leasing 
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afin de traiter le locataire plus comme un propriétaire 
économique aux fins de l'imposition sur les plus-values. 
D'un autre côté, cela peut constituer un obstacle pour le 
bailleur puisqu'il n'a pas droit à l'imposition spéciale 
sur les plus-values. 

Le leasing de biens immobiliers peut poser des problè­
mes en ce qui concerne l'imposition indirecte (une taxe 
d'enregistrement doit être versée pour chaque vente de 
biens immobiliers, et il n'existe pas d'obligation de 
TVA sur ces ventes. Il en résulte qu'une partie de la 
déduction de TVA doit être restituée). 

Toutefois, dans le domaine de l'imposition directe et du 
leasing des biens immobiliers, il existe un régime très 
avantageux pour les Sicomi (sociétés immobilières pour 
le commerce et l'industrie). 

Affacturage 

Si les formalités à remplir sont nombreuses, il n'existe 
pas d'obstacles juridiques importants à la création ou au 
fonctionnement de sociétés d'affacturage. L'affacturage 
ne fait l'objet d'aucun régime réglementaire spécifique. 
Toutefois, les sociétés d'affacturage sont soumises à la 
loi sur les banques et les instituts financiers et elles doi­
vent obtenir une autorisation du comité des établisse­
ments de crédit. 

La possibilité pour les autorités locales et régionales de 
participer au financement par affacturage est limitée en 
raison des contraintes qui pèsent sur leur activité. 

L'affacturage peut être intéressant du point de vue fis­
cal, notamment dans le cas de l'affacturage sans recours 
puisque toutes les pertes probables sont réalisées et 
deviennent, par conséquent, déductibles sans aucun pla­
fond. 

Le factor peut choisir d'être soumis à la TVA. La récu­
pérabilité de la TVA en amont versée par le factor n'est 
donc pas source de difficultés. Toutefois, si la somme à 
recevoir n'est pas récupérée, la TVA payée par la PME 

à l'État ne peut être récupérée ni par le factor ni par la 
PME, ce qui peut constituer un obstacle majeur. 

Fonds de garantie 

En France, les fonds de garantie sont constitués aux 
niveaux national, régional, départemental et communal. 
Bien que l'on n'ait identifié aucun obstacle réel, il 
existe un certain nombre de restrictions applicables aux 
bénéficiaires susceptibles de recevoir des garanties. Il 
existe aussi certaines restrictions relatives à la destina­
tion d'une garantie. 

D'une manière générale, il n'existe pas de dispositions 
fiscales particulières s'appliquant aux fonds de garantie. 
Il existe cependant des régimes fiscaux spécifiques pour 
les fonds de développement régional (sociétés de déve­
loppement régional), qui bénéficient d'une exonération 
d'impôt sur la plus grande partie de leur revenu. Les 
sociétés de cautionnement mutuel peuvent affecter une 
partie de leur revenu à une réserve imposable. Ces deux 
catégories de sociétés peuvent constituer des réserves 
spéciales pour risques. 

Allemagne 

Capital à risque 

Le marché allemand du capital à risque fournit un large 
éventail de moyens d'investissement et est en expansion 
depuis le milieu des années 80. Le montant total du 
capital investi est passé de 785 millions de DM en 1983 
à 3,341 milliards en 1990. Un obstacle psychologique 
majeur à la participation d'investisseurs en capital à ris­
que dans les PME est constitué par le refus traditionnel 
des détenteurs de capitaux familiaux d'admettre de nou­
veaux actionnaires. Toutefois, cette tendance s'est atté­
nuée au cours des dernières années. 

On ne constate aucun obstacle majeur dans le domaine 
fiscal. Cependant, le fait qu'il peut y avoir double impo­
sition au titre de la «Gewerbesteuer» et de la «Vcrmo-
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genssteuer» lorsqu'il n'existe pas d'exonération subs­
tantielle (10 %) représente un certain inconvénient. Par 
contre, si la société de capital à risque se constitue en 
«Unternehmerbeteiligungsgesellschaft», elle est exoné­
rée de la taxe professionnelle susmentionnée et de l'im­
pôt sur la valeur nette (c'est-à-dire sans tenir compte du 
pourcentage d'actionnariat). 

Le fait que les plus-values réalisées sur les actions sont 
toujours imposables et le fait que les paiements d'inté­
rêts par la PME sont partiellement inclus dans l'assiette 
imposable lors du calcul de la taxe professionnelle sur 
le revenu constituent d'autres inconvénients. 

Un certain nombre d'aspects pratiques doivent être pris 
en compte. Ils ne présentent cependant aucun obstacle 
juridique majeur. 

En général, l'État allemand ne participe pas directement 
à l'affacturage. Il est pourtant clair qu'il pourrait le faire 
s'il le souhaitait. 

D'un point de vue fiscal, seul l'affacturage sans recours 
bénéficie d'avantages fiscaux. En effet, celui-ci évite le 
problème de la déductibilité limitée des intérêts versés 
en ce qui concerne la «Gewerbesteuer» (taxe profes­
sionnelle). 

Leasing 

La notion de «propriété économique» est reconnue par 
le droit fiscal allemand. S'il y a transfert de la propriété 
économique, le locataire est traité comme s'il avait 
acquis les actifs donnés à bail. 

En ce qui concerne le leasing avec transfert de propriété 
économique, la déductibilité limitée (50 %) du leasing 
applicable à la taxe professionnelle constitue un sérieux 
obstacle. C'est pourquoi il serait plus intéressant en 
Allemagne de souscrire un contrat de location n'impli­
quant aucun transfert de propriété économique. Du point 
de vue fiscal, ce type de bail est considéré comme un 
simple contrat de location. 

Les impôts indirects peuvent être source de problèmes 
dans le cas du leasing de biens immobiliers, étant donné 
qu'un impôt d'enregistrement est exigible sur chaque 
transfert de titre («Verfügungsmacht»). 

La non-récupérabilité de la TVA en amont payée par le 
factor en proportion du financement peut représenter un 
obstacle. 

Il apparaît que, du point de vue juridique aussi bien que 
fiscal, l'affacturage sans recours offre certains avan­
tages. 

Fonds de garantie 

En Allemagne, il existe deux types d'organismes impli­
qués dans l'octroi de garanties. Il s'agit des banques de 
cautionnement et des associations de garantie d'em­
prunt. Les banques de cautionnement sont soumises au 
contrôle au titre de la législation bancaire allemande. 
Des limites sont imposées, en particulier sur le volume 
des transactions pouvant être engagées en fonction du 
capital propre dont dispose la banque de cautionnement. 

En dehors des contrôles généraux de surveillance visés, 
il n'existe pas de restrictions importantes sur les fonds 
de garantie en Allemagne. 

Affacturage 

Du point de vue juridique, l'action des factors n'est 
entravée par aucun obstacle majeur. Ils sont simplement 
soumis à une réglementation quand ils sont également 
impliqués dans des activités bancaires. 

Grèce 

Capital à risque 

Le contexte juridique et réglementaire qui entoure le 
capital à risque en Grèce est trop restrictif. L'activité est 
limitée à des instituts spécialisés qui sont à leur tour 
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