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NOTE

As at the time of #ke consultation (22 July 1970)
and of the submission of this report (30 November
1972) English was not yet one of the official
languages of the European Communities, this
English edition is intended, both as to form and
content, kExkEXRRXBEIYXLRRXIRLRXAREI RRXRFRXPEEEEX
te=pe¥ve merely for information.
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By letter dated 22 July,1970,the President of the
Council of the European Communities,pursuant to article 235
of the ELE.C.Treaty,asked the opinion of the European
Parliament on the proposal 2£rthe Commimmion of the European
Communities to the Council for a regulation concerning the

statute of the European Company.

The President of Parliament,on 12 August,1970,referred

named as the Commitlee
this proposal to the Legal Affairs Committee,cempodeoni—eas—te

mfon”.“P 4(&“\- “3 (n}& ™t 'h‘ Lor
thre—swirotenee and to the Economic/Committee,theAFinance and
c__': v Crev oy

Budget$’ Somupittee and the Semmittewr—fex Social Affairs and
GommiSiee-

Public Hoaltﬁ/for their opinion.

On 24 September,1970,the Legal Affairs Committee

appointed Mr.Boertien =% Rapporteur.

Mr.Boertien having become a member of the Netherlands
Government ,the Legal Affairs Committee,on 30 September,1971

requested Mr.Pintus to draft the report.

It considered this proposal for a regulation at its
meetings of 3 March,30 April,30 September,29 and 30 November,
1971,18 and 31 May,28 Jgpe,lI July,5 September,29 September,

5 October,16 October,1972 and 26 October,1972.

At its meeting of 26 October,1972,the Committee adopted
the motion for a resotution and the explanatory statement

by 11 votes to 4.



. r
Jilo Ao Veind

,1¢L.E"$””"t 1 Mr.Brouwer,Chairman j Mr.Jozenu-Marigné,Vice-
Chal rman,Mr.Pintus, Rupporteur,Mr,.Armengaud, Mr.B3roeksz,Mr,

Ditirich,Mr.Heger ,Mr.Koch,Mr.Meister,Mr.Outers ,Mr.Radoux
g/cbw f‘.L.hﬂ

( subwtdtuseé for Mr.Lautenschlager),Mr.Reischl,Mr.Schuijt,
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Mr.Vermeylen,Mr.Vredeling ( substttuf% for Mr.Ballardini)

.0/£\.f$ (""""‘rh" v
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A
The Legal Affairs Committee/l submits to the webe—ed
cthey with

&ie. Buropean Parliamant Ten—the-bma—-of—#havw explanatory
statemontl:?e following motion feor a resolutiéég:

MOTION FOR A RESOLUTION

ehé ‘/ h
sta#&&gléhe opinion of the European Parliament on the proposal

from the Commission of the Ewropean Communities to the
Council for a regulation concerning the statute of the

European Company.

The European Parliament

- having regard to the proposal kx from the Commission of

the European Cpmmunities to the Council (1),

- having been consulted by the Council pursuant to
estas O 3ln
Article 235 of the Treaty hstﬁutm‘g:} the E.E.C.
(Boc.98/70),
- having regard to the report of the Legal Affairs
Aho.cs

Committee and the opinions of the EconomigACommittee,
Cormmitter €7 Coamm.ttec sm

theAEinance and Budgets Cemmiitteoe apd the Gommiideoe—eon

Social Affairs and Public Health/( foc.178/%3),

1. \is of the opinion that the divergences and gaps
presented by the legidlation of Member States in the
matter of company law are an obstacle to the establish-
ment of the economic and monetary union between the
countries of the Community 3

2, f;rther considers that the approximation of national
legislations in this matter,however valuable,is mnot
enough to solve all the problems facing businesses,
particularly medium-sized businesses,which desire to
operate on the transnationgl plane ;

cI
(1) -5woMle c 124 a# 10 October,8 1970.



3.

5%

Te

—Ekerefore welcomes the fact that the Commission of the
European Communities has devised a statute for the
EBuropean company,an original legal mechanism, designed
largely to remedy the said divergepces EEXKEEN between
the different mnational legislations and the use of
which mee¢s the requirements of intermatéonal co-operation

between Community businesses. ;

Abvertheloss considers that in order to achieve organic
and consistent harmonisation in the company law sector,
the proposed regulation should be brought into line
wkth the Community directiwes which have been or may
in future be issued in this sector for companies

governed by national legislation

éonsiders,in particular,that in order to aveid
installations dictated by tax considerations, it is
desirable to complete as soop as possible the work
undertaken at Community level to harmonise the tax

systems in force in the Member States of the Community ;

égbhasizes that the propesed regulation could easily
be applied to the countries which will shortly be
entering the Community,in spite of the fact that their
legal systems are fundamentally different from those

of the present Member States of the Community ;

i%ints out that the incidences of this regulatiom will
not be limited to the economic sphere alone,but will

extend to the political sphere 3



10.

11.

is firmly convinced that the concentration and
reinforcement of Community industries,especially
growth industries,will not only'consideaably enhance
the weight of the Community in the world market,but
will also contribute towards giving it a unified
and more authoritative political role on the

international scene ;

firmly believes that the institution of the European
company will facilitate international business
relations,often hampered by prejudice against foreign
companies,end will encourage the conduct in common

of major research work and joint undertakings by
companies of different nationalities,a co-operation
which cannot fail to have favourabile consequences
for the economy of the Community,the coming together
of the peoples of the Community and the further

development of Community law ;

goints out that the institution of the European
company will facilitate access to capital markets ;
proposed
Affirms its conviction that the/statute will afford
the business firms of the Community an adequate
instrument to enable them to adjust themselves to
the economic dimensions of the Community by the
necessary development of technology and ?roductivity,
made possible by the enlarged dimensions of these

firms and by the exchange of technology and finance ;



12.

13.

14,

15.

16.

62113 attention to the fact that the institution of
the European company will undoubtedly streng%@n the

competitiveness of FEuropean firms on the world market :

considers that the creation of Buropean companies will
constitute a major factor in the develorment of =a
common industrial policy,and on this ground will te
an essential element in the contemplated economic

union ;

fgcognises,in the light of the foregoing,that the

institution of the Furopean company is necesssar; to

-attain the objects of the Treaty of Rome and to create

conditions within the Community similar to those

which exist within a national market ;

fﬂrther notes that the powers of action specified in
the Treaty are not sufficient for the introduction of
this new legal mechanism and therefore considers that
the conditions for the application oflﬁrticle 235

of the Treaty,on which the Commission has based its

proposal,are satisfied

‘@lcomes the fact that the Commission has based its
proposal on Hrticle 235 aforesaid,since this has
allowed the Furopean Parliament to be consulted on

the statute of the Furopean company ;



17.

18.

19.

20,

21.

22,

23.

js of opinion —“hat,at any rate in a first stage,

access to the l[uropean company should be limited ;

ﬂevertheless invites the Commission to consider in
the light of experience the desirability of extending
such access,particularly to co-operatives and

private companies ;

&eems it essential,in view of the undoubted legal and
practical difficulties which would be raised by the
existence of more than one registered office, that

the Furopean company should have a single registered

office only ;

A%pproves the principle that European companies should
nof be accorded privileged tax treatment in comparisoh~
with companies under national law in mime» order to
avoid distortions of competition ;
/glso agrees that Furopean companies should be entitled
to issue registered shares as well as bearer shares ;
js convinced that the economic,social and political
solidarity of Edarope is inconceivable without

emplovges
oz partiCipation bY %

in the activity of the business ;

satisfactory mEriiExi

therefore welcomes the fact that the statute of the
aployees
European company gives werkers the opportunity of



24,

26.

~.11 -

cheintions
actively participating in the ect¢iwvity of the business
and enables them to make their voice heard on
guestions affecting security of employment and
working conditions;
" leyees
Considers that contacts between wewlters in the
establishments of future European companieg which
may be located in different countries will encourage
the generation of a Furopean trade union movement
established on a sound basis and will assist in
fixing working conditions and pay in the context of

European companies :

Gonsiders it desirable,in order to ensure the proper
comparison between the positions of the shareholders
and of the employﬁﬁzaff the European company,that

as to
» should consist/m® one third

the supervisory eemmées
of representatives of the holders of capital,as to

one thdrd of representatives of employees and as to
the remaining third of members co-opted by these two

categories ;

é;phasizes that the creation of a European works
council should not only provide an institutional
basis for the fullest possible information of the

awployees
worliere' representatives on all major questions

affecting the Furopean company and its establishments ,

but should also give those representatives a
¢o - decision
legitimate right of jedint-descisien ;




27.

28.:

29.

30.

31.

U@lcomes the fact that the contractual agreements
provided for between the Furopean company and the
trade unions represented in it will maeke it possible
to conclude European collective agreements, thus
allowing the elimination of undesirable differences
in working conditions and pay in the context of the

Furopean company ;

~1nvites the Commission to review the provisions of
Title VI of the proposed regulation on the presentation
of accounts in the light of the opinion expressed by
the European Parliament in October,1972,on the

corresponding provisions of the proposal for a fourth
dirzctive on the approximation of the legislation of

Mem>er States in the matter of company law ;

H@lcomes the proposal of the Commission for the
introduction of a unifgrm and co-ordinated trestment
of groups of firms of which a Furopean company is a

member ;

égcognises that the proposed regulations for these
groups broadly zmrresgpmmmxix meet the economic and

functional requirements of the regrouping of firms ;

A@vertheless invites the Commission to adapt its
proposals to the suggestions put forward on the
subject of groups of firms in the annexed explanatory

statement ;



32.

33.

34,

35.

37.

}Lrther hopes that similar regulations will be
introduced into the legislation of Memher States to
avoid any discrimination against companies under

national law

jnvites the Commission to exercise vigilant supervisicn
to ensure that companies or groups of comnaries
which avail themselves of the present regulation

do not distort the conditions of competition ;

égnsiders that,with regard to the penal grmvisions,
penalties

in order to ensure uniformity of/smmxkxsrz,a Community
directive should define the nature of illegitimate

acts and the corresponding zERREXf@Rxxyx penalties ;
Aeems it essential that such a directive should include
a provision ruling out the cumulation of penalties
specified for infringements of the proposed regulation
with thosge specified in the special provisions in

force in Member States for national companies ;

&eems it equally essential that this directive should
be issued by the Council in good time so Xl that the
resulting national laws do not come into force

date of
later than the/application of the proposed regulation ;

' f'{f"‘

ébproves,in general, the proposal e£ the Commission,
while inviting it to take account in drafting the
final text of the observations contained in the

explanatory statement accompanying the present

resolution ;




38. fﬂrther invites the Commission to adopt,pursuant to

é&ticle 149, second paragraph,of the ''reaty
estea l O, s&,
instifuting the E.E.C.,the following amendments ;

39. .invites the Council,also in the light of the recent
deliﬁerations of the Conference of Heads of State
or of Government of the countries of the enlarged
Community to approve with all possible speed the
following proposal for a regulation :

{Mt-ﬁ{ r/\.S
40. .antructs its President to trensmit + t
resolution and the report of its Comrittee to the
Council and te—the Commission of the European

Communities.
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(1)
PROPOSAL FOR 4 COUMBCIL REGULATION EMBODYING

THE STATUTE OF THE EUROPEAN COMPANY

T@x} proposed by the Amended text
Commission of the

larcpsan Communities

Preamble,recidals and articles 1,2 and 3 unchanged.
Article 4

The capital of an S.E. shall amount to not less than

- unchanged
- 100,000 units ef account in the case orx foimation o

& joint subsidiary

- unchanged

Argicle 5
1. unchanged
2. deleted

Articles 6 and 7 unchanged
Article 8

1. uncianged

2. unchanged

3. Each ﬁomhor State shall in its ewn country,maintain a
register supplementary to the European Commercial Regbste:
in which FEuropean companies,having their registered offic
in the territory of that State,shall also be registered.
Entries appearing in the European Commercial Register amnc
documents filed therein shall im case of conflict prevail
over ontries made in or copies issued out of the suppleme:

register

Supplement to
(1) Fallff text,see/Bulletin 8-1970 ©f the European Commun:



A copy of the doocuments of the S.E, filed with the
European Registor sball be filed with the differemnt supplem-
entary registers

k., unchanged

Article 9
1, unchanged
2. The official publications referred to in the preceding
paragraph are hereihafter called ‘company journals‘
3. unchanged
Articles %8 to 2% unchanged

Article 27

1. The creditors and thérd parties mentiuned in Article

22,paragraph 1,subparagraphs (e) and (f),includirz debenture

bolders,may,if they consider that their rights are curtailed
by the merger,oppose the same in the Qourt of Justice of the
European Commupities within the two months following the
filing of the Minutes,as provided for in Article 24,parggraph
6,stating the reasons on which they base their objection.
Until this period has expired,thw Court of Justice shall not

direct registration of the S.,E.in the European Commercial

Register
2. unchanged
Articles 28 to 41 unchanged
Article 42
1. Where the capital is inéroased by subscription of new

capital in cash,the shareholders shall be emtitled to
subscribe for new shares in propoertion to thedr existing

shareholdings. The Board of Management shall give notice in
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the company Jjournmals of the amount of the issue and of the
period in which the right to subsoribe shall be exercised.
This period shall be not #iess than one month from the
dats of publicatiocn.

2. unchanged

3. unchanged

4L, Where the dapital is incroased by capitalisation of
available reserves,the new shares shall be distributed
amongst the shareholders im proportion to their existing

shareholding. The Gemneral Meeting may decide toc allet part

of the mew shares to the employees of the company .

Articles 43 to 63 unchanged

Article 64
Te unchanged
2, Vhere the Baard of Management comprises more than

one member,the members act ccllectively,. quject to the
provisions of A?ticlo 63,patagraph 6,members of the Board of
Management may divide their powers among themselves ; division
so made shall be for internal purposes only. The Supervisory
Board may ( three words omitted)make regulations for the
internal operation of the Board of ﬁanagement, after
consulting the Board of Management,

Article 65 unchanged

Article 66

(Amendment te the Italiam text omly)

Articles 67 to 73 unchanged



Article 74

1. The number of members of the Supervisory Board shall
be divisible by three. Khere an S.E, has establishments in
several Member States,the Supervisory Board shall comprise
not less than twelve members,

2, unchanged

3. unchanged
Articles 75 and 76 umchanged

Article 77
1. unchanged
2. unchanged
3. (nine words emitted) Decisions shall be made by a

majority vote of members present. The Statutes may stipulate

a_special majority for decisions which shall be procisely

defined.
by unchanged
5. unchanged
6. unchanged.
Aobicles 78 to 86 unchanged
Article 87
1. The members of the Board of Mamagement and of the

Supervisory Board shall attend General Meetimgs in a
cpnsultative capacity,

however
Prbvidod[that if they are themselves sharehelders in

the Company they shall be entitled to attend General Meetings
with voting rights,but such rights shall not extemd to

the decision on discharge.
2 Every shareholder and every holder of a share

certificate or of debentures coanvertible into shares is

entitled to attemd the General Meeting.
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Holders of share certificates or of debemtures

convertible 1uto_qharés_shail not. hovever,be emtitled to vote,

3o unchanged
L, unchanged
5. unchanged.

Articles 88 to 96 unchangod.
Article 97
( Amendment to the Italian and German texts omly)
Articles 98 to 104 unchanged
Article 105
Fach establishment of the S.E.shall elect to the European

Works coumcil :

- from 50 to 1 employees one representative

- from 200 to 999 employees ; two representatives

- from 3,000 to 2,999 employees : 3 represemtatives
- from 3,000 to 4,999 employees : 4 representatives

Where there are more than 5,000 smplowess,! representative
for each additiomal 5,000 employees.

The same némber of alternates shall be.elocted.

Articles 106 and 107 unchanged
Artficle 108
The term of office of the members of the European Werks
Council shall cease upon expiration of the mandate of the

European Works Coumncil, or in the cases specified im

Aﬁrticla 103 paragrpphs 2 and Jj,on the expiration of the

mandate of the Eurogoan Works Coumcil of the Burcopean
company to which the transfer is made, or by their

resignation,or by termémation of their contract of employment

or by their ceasing to be eligible fow membership under the



national lew of the countfy in which théy are elected.

Application for the exclusion of a member of a

Furopean Werks Council or for the dissolution of the Council

unaer the g veseut Stubde”
on the grounds of serious breach of sGebutemy oblig tlonS/

may be made to the court competent under national 1lsw by noz

less than one fourth of the elector employees,by the S, 3.

or by a trade union represented in the estanlishment »f Lhe

S.E.

In the event of the dissolution of the BFuropvean Works

Council,the court competent under national law shall forthwith

constitute an electoral commi¥ission to orgeanise new elections.

In the event of serious Beagk breach of the obliéﬁticns

incumbent on the emplover under the present statute,the

Furonean Works Council or a trade union represented in the

company mey bring proceedings 1o terminate the breach

before the court competent under national law. Where an
judicial
employer disregards a/decisionbhich has acquired binding
|

force,the court after hearing submissions and upon

summons to the employer shall impose a fine not exceeding

5,000 u/a for each offence.

Article 109 unchanged
Article 110

Any member of the Turopean Works Council who ceases to

exercise his mandate shall be replaced by an alternate.

This provision shall apply as may be appropriate to =mxX

the replacement of any member of the European Works Council

who is temporarily unable to act.
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Article 111 unchanged

Article 112

No employee who is an actual or alternate member of the
“uropean Works Council shall be dismissed from his
employment during his term of office on the Furopean Wnrks
Council nor during the two years following fhe veriod
thereof,save upon grounds which, in accordance with the
national law anonlicable,entitle the Furopean company to
terminate the contract of employment without notlice.

The said form of dismissal,which shall be excentional

on]y,sha]l%fhowever,ﬁnt he applied without prior consultstion
7 8

with the Buropean Works Council.

2. Candidates for election to the European Works Council

shall be entitled to the same protection.

é;jicie 112

1. During their tcrm of office the members of the

Buropean Works Cour:cil shall be exempt from the obligstion

to carry out rie duties of their employment to the extent

necesss~y for the performance of their duties on the Council.
2. unchanged.

Article 114

Present and former members of the Furopean Works Council
shall be bound particularly to keep the secrets of the
undertaking and its affairs which come to their knowledge
by virtue of their membership of the Furopean Works Council
and which have been declared secret bv the Roard of
Management. This provision shall also espply to alternate

members and to the trade union delegates and experts

specitfied in Brticles 116 and 117.
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Article 115 unchanged
Article 116

1. At the request of one fourth of its members,the

European Works Council may decide,by majority vote,that
the delegate of a trade union refresented in an establish-
ment of the European company shall be entitled to attend

certain meetings of the Council in an advisory capacity.

2. unchanged
Articles 117 and 118 unchanged
Artidle 119
1. unchanged ,
2, The competence of the Furopean Works Cpuncil shall

extend to matters which concern more than one establishment

not located in the same Member State and which cannot be

settled hy national works councils acting within their own

establishment. Its competence shall not extend to the

negotiation or conclusion of conventions or collective
agreements concerning the working conditions of employees,

unless a collective agreement expressly authorises the
estrbGshment

conclusion of supplementary agreements at tces=ss med level.
3. unchanged

Article 120
1. The Board of Menagement and the European Works

Council shall meet at regular intervals and in any event

not less than once a guarter ( threq words omitted).
2. The Board of Management of the S.E. shall inform the

Furopan Works Council not less than once & quarter of the

general economic position of the S.E.and of its future

development. To this end it shall send to it every quarter
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a report on the precedins juarter.This report shall give

w1l and up-to-date information on ::

F’,

the economic and financial position of the S.E.

- the state of production and marketing

- the production and investment programme
- rationelisation proiects
- production and working methods,especially the intro-

duction of new working methods

- any other fact or project which may have an appreciable

effect on the interests of the employees of the

Furopeen company

3. unchanged
Article 121
1. unchanged
2. Iin particular,the annual accounts, tego%her—w&%h—a&i

and e mng
add,after adoptioni_e sent to the

for informationy gud Hadt f¢ dM‘«] Commtuly_m

Articles 122 to 125 unchanged
Article 126

1. Consultation by the Board of Management with the
Kuropean Works Council,who shall be given ¥XXZXy@Zmwamx full

information in good time,shall be in writing,setting out

the reasons underlying a decision and the likely consequences
of the decision from the point of view of the business and
of the employees.

2. unchanged

Article 127

1. unchanged

2. unchanged
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3. The provisions of collective agreements shall not be

varied to the disadvantage of emplovees by means of

individual agreements.

Article 128

1. A court of arbitration shall be established for the
settlement of disputes between the European Works Council

and the Board of Management of the S.E. It shall be

competent to deal with gquestions of procedure in matters

where consultation with the Furopean Works Council is

required. In cases where the agreement of the Furopean Works

Council is required pursuant to erticle 123 it shall

decide upon the merits.

2. unchanged
3. unchanged
4, unchanged
Articles 129 to 136 unchanged
Article 137
1. The Supervisory Board of the S,E.shall consist as to

one third of representatives of the shareholders,as to one

third of representatives of the employees and as to one

third of memb#rs co-opted by these two groups.

2. unchanged

Article 138

1. unchanged
2. A decision to this effe¢t may be taken only once during

the term of office of the Supervisory Board. It shall be

valid for the remainder of the term of office of the

Supervisory Board in the course of which it was taken.

Articles 139 to 141 unchanged
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Article 142

The Supervisory Board shall,notwithstanding that the
election of the employees' representatives shall not have
taken place within the two months following fqrmation of

the S.E. or ﬁrior to commencement of a new term of office

of the Supervisory Bosrd,be entitled to exercise its powers
through the members elected by the General Meeting until

such time as the employees' representatives shall be elected.

In such event,the maiorities specified for the

decisions of the Supervisory Board shall be calculated

without reference to the seats reserved for employees'

representatives and not yvet filled.

Article 143 unchanged
Erticle 144

The members of the Supervisory Board elected by the employees
shall hold office for the same period as those appointed by
the General Meeting. Articles 108 and 110 shall aply.

Appligeation for the exclusion on the grounds of
uuhw'mw;mwﬁﬁftﬁﬁai

serious breach of stabubery obligations/of a member of the

J4
Supervisory Board elected by the employees may be made to

the court competent under national law by not less than one

fourth of the elector employees,by the Board of Management

of the S.E. or by a trade union represented in the establish-

ment of the S.E. Exclusion may also be requested by the

Supervisory Board.

Article 145

Employees' representatives on the Supervisory Board shall

have the same rights and duties as the other members of the
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Supervisory Board. They shall enjoy the same protection in
the matter of dismissal as members of the European Works
Council.

Any dismissal effected in breach of this provision

shall be null and void.

Articles 146 to 246 unchanged
Article 247

An S.E.shall be wound up :
(a) ¢ wunchanged
(b) unchanged

(c) by way of legal sanction as specified in the present

regulation

(d) unchanged.
Article 248 unchenged
Article 249

1. If losses shown in the books reduce a company's net
assets below half its share gapital, the General MNeeting
convened for the purpose of considering the annual accounts
pursuant to Article 84 shall decide whether the company should
be wound up. Where this item is included in the agenda,the
Boafd of Manegement shall expressly make known its opinion

in a special report @n which the Supervisory Board shall

express a reasoned opinion and which shall be referred to

in the agenda. Any person entitled to attend the General
Meeting may apply for a copy of this report to be sent to

him free of charge fifteen days before the date of the meeting.
2.unchanged

3. # unchanged.
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4, If a General Meeting ( six words omitted) has been

unable within the period prescribed by paragraph °? to pass
valid reolutions either for winding up the company or for
reducing its capital under the conditions hereinbefore
contained, the company shall at the end of the two-vear
period prescribed by paragraph 2 automatically be dissolved.
Articles 250 to 254 unchanged
Article 255

1: unchanged
2. unchanged
3. Creditors who have not presented their ximisx claims

within one year of the date of the final notice shall

forfeit the right to present their claims. Express notice

to this effect shall be given in the notices published
pursuant to paragraph 1 and in the written invitation
pursuant to paragraph 2.
Articles 256 to 259 unchanged
Article 260

(Amendment to the Italian text only)
Articles 261 to 263 unchanged
Article 264

1. unchanged
2. unchanged
3. The S.E.shall be converted into a company under the

laws of the Member State in which its registered office and

effective management have been located for not less than

three vears.

Articles 265 to 268 unchanged
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Article 269

1. An S5.E.may,without being put into liquidation,merge
with another S.F.
(a) unchanged
(b) by transfer to the acquiring S.E.in exchange for
shares therein of the whole of the assets and liabilities
of the S.E, or S.E,'s acquired
2. An S.E.in liquidation may be party to a merger by
formation of a new S.E. or by incorporation in an S.E.
provided that distribution of the assets amongst the
shareholders of the S.E.in ﬂiquidation bhas not begun.
Article 270 unchanged
Article 271

1. unchanged
2. unchanged
3 unchanged
4, unchanged.
5. The S.E.'s acquired shall cease to exist on the date

of publication in the Official Gazette of the European
Communities. With effect from that date the liability of

the acquiring S.E.shall be substituted for that of the S5,il.'s

acquired.
Articles 272 and 273 unchanged
Article 374
1. Article 271 shall apply to merger by takeover of

(one word omitted) sociétés anonymes incorporated under the

law of ( three words omitted) Member States.

2. unchanged
3. Notice of registration shall be published by the S.E.

in its company journals. The sociétés anonymes acquired
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shall procure notice of merger to be given in like manner
to notice of dissolution of companies as prescribed by the
law under which they were incorporated.

b, The 5.E.'s taken over shall cease to exist on the

date of publication in the Official Gg;;ééé of the European
Communities. With effect from that date the liability of the
acquiring S.E.shali be substituted for that of the sociétés

anonymes accauired.

Article 275
1. unchanged
2. unchanged
3. The provisions of the foregoing paragraphs shall be

without prejudice to any benefits to which the shareholders

may be entitled under conventions on double taxation.

Articles 276 and 277 unchanged
Article 278

1. unchenged
2, unchanged
3. unchanged
4, unchanged
5. The deduction specified in paragraph 2 shall be final

if the legislation applicable to the permanent establishment

does not authorise the carry-forward of losses.

Articles 279 to 281 unchanged
Article 282

1. For the purpose of introducing into the legislation of

Member States uniform provisions for penalising offences

arpainst the present statute a Community directive shall

establish the nature of offences and the appropriate penalties.
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2. deleted.

Article 283

The Member States shall implement the rgquirements of
Article 282 within twelve months of the making of this
regulation.

Article 284

This regulation shall be binding in its entirety and
directly applicable in each Member State.

It shall enter into force twelve months after
publication in the Officiat Gg;;éég of the Furopean

Communities.

ANNEX : deleted.



B.
EXPLANATORY STATEMENT

I. History
T The idea of creating a company of the European type

finds a numher of precedents in the international companies
which have been established amd confirmed in accordance with

the trend of the world economy.

A first example of this type of company can be found
as far back as 1930,albeit in th%%orm of an international
agency of a special character. This was in fact the date of
the foundation in Switzerland of the Bank for International
Settlements,whose constitutive instrument stipulated that
the Bank's statute should be valid and applicable even if
it conflicted with existing or possible future Swiss

1egislation;

The last twenty years have seen the flourishing of
other examples of international companies. We shall cite a
few of them,pointing out that in most cases they affected
public undertakings or bodies.

In 1949,under an inter-governmental convention,a
Franco-Swiss company was created for the construction and

management of Basle airport.

Some years later,in 1955,14 European countries, including

the six Member States pf the Community, fouryed *Eurofi#ma*,a
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Joint stock company with registered offices & Berne
A with the object of selling standardised railway rolling
stock. The statute of this company was fixed by diplomatic

convention signed on 20 October,1955.

A year later the %Société internationale de la Moselle'
was created with the object of canalising the Moselle between
Thionville and Coblenz. Its capital was subscribed by

France,Luxembourg and the Federal Republic of Germany.

btBurochemic*,a semi-public company for the chemical
processing of nuclear fuels,was created on 20 December,1957.
Its shares are held by governments,public bodies and private
industry in the participating countries. This company owes
its origin to an international convention signed by five
of the Community countries and by other European countries
under the auspices of the 0.E.C.D. It has a special legal
status which,in particular, exonerates it from the legisla-
tion of the country in which it has its registered office,

namely Belgium,within the limits defined by the Convention.

Ammihexgzxx  Another form of company governed by
provisions which depart from national law is found in the
joint undertakings specified in the E.C.S.C.Treaty,whose
status will be extended to companies whose activities fall
within the sector governed by the Treaty instituting the
E.E.C. if the two proposals recently presented by the
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Commission of the European Communities are adopted by the

Council of Ministers (1).

2. With regard to the work leading up to the present
proposal for a regulation,it may be recalled that it was
towards the end of 1949 that the Council of Europe set
about creating a statute for a European coﬁpany with a view
to speeding up the economic integration of Europe by
super-imposing on the closed economies of the FEuropean
countries a free economic sector accessible to a limited

number of companies sdby!ct to a special regime.

Two years later the Council of Europe was in a
position to present governments with two preliminary drafts
providing for the grant of European status to companies
constituted for the purpose of administering public services
or carrying out public works and for the subscription of
their capital by governments and private bodies of different
nationalities . These drafts did not meet with the approvel
of governments or of business circles because they allowed
the proposed European companies a certain number of privileges
which could not fail to create discrimination against
companies under national law.

(1) Proposal for a regulation relating to the application of

the statute of joint undertaking to activities connected with

the fuel industry (Boc.120/71) ;1. Report by Mr.HOUGARDY (doc.

12/72 of 17 April,1972)and resolution of the European Parlia-

ment (m #° C 46,0f 9 May,1972)

~ Proposal for a regulation relating to the creation of joint

undertakings within the scope of the E.E.C.Treaty(8oc.158/71);
cf.report of Mr.Lautenschlager (foc.7/72 of 14 April,1972) and
resolution of the European Parliament (Jv0.H° C 46,#f 9 May,

0 AN NN
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3. The idea was taken up again in 1959 by the French
Order of Notaries which,at its annual congress at Tours,
expressed the hope that commercial companies would be

created, endowed with "European statush.

Almost at the same date,on 22 October,1959,in an
inaugural address delivered at the Rotterdam Institute of
Advanced Economic Studies,a distinguished Netherlands lawyer,
Professor Sanders described the economic necessities which
seemed to him to Jjustify the creation of a European company,

and indicated its main legal characteristics.

A little later the Commission of the.E.E.C. took an
initiative along these lines. Under its aux%E®x auspices,the
Order of Advocates of Paris organised an international
congress in Paris in June 1960 with a view to the creation
of a commercial company of the European type. In the course
of this congress the essential characteristics of the
European company were defined and the problems identified
which the creation of such a company could not fail to raise

at national level.

Once again,the initiative was greeted with little

enthusiasm in business circles.

4, Nevertheless,the economic and political situation
within the European Community continued to evolve,to the
point that,in 1965,the French Government,in an official note

proposed the consideration at Community level of the



35

ef-the possibilities of creating a commercial company of X the
European type,designed as a company under national law which

would be introduced into the internal legal order of each of

the six Member States by uniform legislation. The F;ench note

did not rule out,however,action by the Community bodies responsible

for ensuring the uniform application of this legislation,

Se In the meantime,in 1964,tha Commission of the European
Economic Cémmunity had instructed e working party to study the
various general problems connected with the creation of a
European commercial company. The members of this working party
were Professor Sanders ( Netherlands),Chairman,Professor Dabin
(Belgﬁum),Professor Marty (France),Professor Von Cammerer
(Germany) Professor Mimervini (Italy) and Professor Arendt

(Luxembourg) .

The working party concluded its work in December, 1966,
by submitting a preliminary draft statute for a European

company and a report,both drafted by Professor Sanders.

6. The Commission of the Buropean Economic¢ Community had
in the meantime continued its work om the European company,
concentrating in particulax on the study of its political and

. economic implications. On 22 April,1966,it approved a memorandum
emphasizing the desirability of coreating a European company
governed not,as the French government suggested in its note,by

national law,but by Community law,.



3¢

After consulting management and labour and after going
more deeply into the question,the Commission of the
Buropean Communities drafted the proposal for a statute
which is the subject of the present documemt and submitted it

on 30 June,1970,for the consideratiom of the Council.

II. The ecomomic and political advantages of thke European
company

(a) General considerations

7. After this brief survey of the history of this matter,

it seems worth while to set out the ecomomic and political

arguments in favour of creating the European company,subject

to the criticisms and comments which can be made on the

individual provisions of the draft statute drawn up by the

Commission.

8. Among the legal institutions oreated under the pressure
of economic needs,the commercial company has proved to be one
pf the surest means of encouraging the production of wealth
and of speeding up progress. It has played and will continue
to play a decisive role imn the great economic and social

achievements of the free world.

The rapid and permanent development of the economic
system,however,has drawn the attention of economists,legislators
and statesmen and of the Commission of the Buropean Communities
to the need to the meed to adapt the structure of the
commercial company to the imperatives of a new dynamics of

growth which postulates the existence of large functional units
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and vast fields of action. Experience has proved that it is
not enough to modernise the legal provisions while remaining
within the now too narrow framework of mnational limits ; these

provisions,mmxx too,must be given a wider field of application.

9. It was therefore thought that Community legislation
providing for the imstitution of a type of European company
not subject to nmational rules would certainly contribute
towards consolidating and develéping the economy of the
European Community,nowadays exposed +to the onslaughts of

powerful and more and more menacing world competition.

A company governed by European law would favour the
concentration of capital and the co-operation of economic
tramsactorsy,would widen the basis of scientific research at
and production and distribution techniques,would make it easier
to obtain a happy synthesis between capital and labour,and
would contribute to social progress amd at thgﬁame time to
the establishment of a better social order in the Conmunity,
thus promoting the achievement of the objectives set out in

article 2 of the Treaty instituting the E,E.C,

The reinforcement of economic co~operation between the
six Member countries of the Community - who are now nine -
would thus make the Community the world's leading economic
power and would also make it possible to lLay the essential
foundations for arriving at the desired economic and monetary
union and finally achieving the ultimate goal of political

union,
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10. The follocwing Table will give an idea of the economic
importance of the Community of Six and Nine in the world
economy ¢ it spotlights the imperative need to provide
suitable legal mechanisms for active co~operation among the
firms of the Community States :

The Buropean Community in figures !1)

Six Nine UsA USSR Japan
Poplation
(in_thoudands)
GNP
(in billions of dollars)
Exports
($dof world total)
Total cereal production
(average 68/70)
(in thousands of tonnes)
Total meat production (1969)
(in thousands of tonngds)
Total milk production ( 69)

(in thousands of tonmes)

Total primary energy production
(in thousand tes

Total intermal consumption

of primary energy
(in million té;)

Total productimn of petroleum products

(in thousands of tonnes)

Total gross electricity
production GWh
Steel production

(in thowsands of tonnes)

Motor=car production
(private cars and commercial
vehicles) (in thousands )
Rail passenger transport
(millions of Km)

Total merchant fleet at

1 July,1970 (thousands of

toné! gross tonnage

0 O/.”
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Energy consumption per
head of population ]t&gl
Motor vehicles on the road
at 1 January, 1971

Private cars

(in thousands)

(per 1,000 pepulation)
Television sets

(in thousands)

(per 1,000 population)

Telephones ( in thousands)
(per 1,000 population)

(1) Statistical Office of the European Communities,
General statistios 1971,
(2) 1969

(3) Estimate.
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(b))}  Existing forms of co-operation : multinational companies

in recent decades
11, The great development/of business activities extending

beyond national and continental frontiers is,as already

pointed out,largely the doing of commercial companies,which,

through the medium of multiple combinations have enabled

the individual to associate his ros;urces with technique
ave

and to obtain economic results which/arousd and continue t

arouse the astonishment of the man in the street,

Historically and legally,the commercial company is
essentially the product of different national systems., Even
if the first examples of companies found in Italy in the
Renaissance period and in England in the sixteenth and sevenw
teenth cemtury ams aimed at internatiomnal activity,the fact
remains that both the legal principles and the case law
governing these companies are essentially based on the

internal legal orders,

12, In the last few years an increase has been recorded
in the number of companies which have united various national
interests,both public and private,to form a complex system
of dependent companies and subsidiaries beyond the national
frontiers. The origin of this development lies first in the
fact that the different legislations allow the companies of
one country to hold shares in foreign companies,wherever
they may be registered,and conversely,they allow foreign

companies and individuals to hold shares in national companies.
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The phenomenon of multinational companies is assuming
substantial economic dimensions,as proved by the statisties,
even if they have to be accefted with some reservations.
According to estimates for 1969,total investments ﬁ abroad
by the most important countries amounted tz7§e99 billion
of which $ 55 billion invested by American companies and
# 35 billion by the companies of other countries,mainly
Belgium,France,Germany,Italy,lLuxembourg,Netherlands,United
Kingdom,Sweden,Switzerland,Canada and Japan. Direct imxmsiosxh

investments abroad have developed impressively,especially

immediately after the Second World War.

The following figures give a gemeral picture of direoct
investments abroad by companies belonging to the Western
indistrialised countries :

coefeee
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Multinational Companies
Number of companies with subsidiaries or holdings

in other countries,broken down by major indusitriul

é countries (1)

Q
o
§
ct

Country of the Ty of the paremt company
subsidiary or ’

assoeciated

company

Italy
Luxembourg
Norway
Netherlands
Sweden
Switzerland
U.S.A,

Germany

Belgium
Denmark

France

Belgigm
Denmark
France
Germany
Italy
Luxembourg
Norway
Netherlands
United Kingdom
Sweden
Switzerland
UeSeAs

Total :

(1) As at 31 December, 1969



43

International companies,ﬁith their nationai rawmification.,
have met with a reception which has sometimes been favourable,
but more oféen unfavourable, from the public and the authorities
of th countries in which they have set up. It is,however,
~ertain that the transfer of entrepreneurial skill,capital
and piroduction techmniques not only provides economic
advantages for the receiving country,but in itself sows the

Fapprochomest
seed of a political eppromch between the countries in question.

The need for concentrations of firms is therefore evident.

13. The development of multinational companies has
generally takem the form of subsidiaries or holdings in other
companies,though it is not unusual to find individual companies

operating direct in other countries.

In general,the problems of taxation,company liability
and regulations governing trade mean that companies prefer
to carry on business in other countries through the medium

of companies wholly or partly under their own control.

Their legal basis,except in the case of companies
originating in intermational conventions, is the national laws
of the countries in which the parent ocompany and its subsidiarss

or associated companies are registered.

(¢) Economic advantages
14, As stated in the preceding paragraphs,the various

legislations allow companies to carry out intermational

operations. In particular,the legislations of the Community
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Member States make a whole range of legal mechanisms aviii...
to national or foreign companies. They can form companies,
create subsidlaries or associate themselves with other
companies in any other country. They can also enter into
contracts for the grant of licences,co-operation or the
transfer of know-how. Furthermore,intra-Community trade is
no lenger subject to restric¥ions,which encourages the
transnational activities of the firms of Member countries.
In view of existing
15, Simmm all these/possibilities of internatiomnal
establishment and co-operation,what is the ecomomic value
of oreating a new form of company ?
one must refer

To answer this question/safsrsmzmxmwstxbmxmadsm to the
economic situation ¢f the European Community,but ome must also
consider the prospects opened up by the nascent unified
economic zonme and the requirements which these prospects
impose on the different firms and on whole sectors of industry.

establishing

The object of the Treaty/XMNXX¥AXXHE the E.E.C, is to
create an economic zone with all the characteristics of an
internal market. This means that the markets of Member States,
whose structures haxmxkxd previously corresponded to national
orientations and possibilities must merge into a single entity
in which the free circulation of all the factors of production

is fully realised,

16. This evolution will not be accomplished overnight,since
it is hard to eliminate divergences and disparities due to

structures which are centuries old.
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It is true that considerable progress has been made in
this direction. The customs union is an accomplished fact ;
a common policy has been established for the agricultural
sector,even if recent events in the international monetary

sphere have cast some doubts upon it.

The fact remains that,on#he expiry of the tramsitional
period one is bound to recognise that the Common Market is
far from being achieved. This is particularly true of
economioc integration. Op the other hand,the volume of intra-
Community trade has multiplied six-fold since 1958,while
trade with third countries has also shown a substahtial

increase since it has trebled over the sam@ period.

17. In the face of this evolution,which is after all very
favourable,business structures are virtually unchanged.
This state of affairs cannét last,since it is quite obvious
that business firms must adapt themselves with all speed

to the neW dimensions of the single market which is in the

process of constitution,

It ia true that some attempts along these lines can
be observed,in the form both of larger dimensions,intermal
reconstruction and the concentration of firms. This
favourable tremnd is,however,marked by the fact that it
is generally confined within the limits of each Member State
of the Community. The result is insufficient inter-~penetration
of firms in the different States and keen competitive

pressure on national markets.
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This evolution has another disadvantage for the
Comnmunity ; the formation of national groups of companies
means a consolidation of national economic structures so
that it is difficult to replace them or adapt them to
Common Market conditions on the principle of the optimum

use of the factors of production.

In order to increase productivity,to strengthen the
world competitive position of firms and raise the living
standards of the Community population,it is therefore
necessary to make a rational use of the Community's

productive forces and resources.

While recognising this necessity,a number of firms
prefer to limit their reconstruction operatioms to the
national market. This ‘ehaviour id explained by the
difficulties they are afraid of having to face if the
modify their policy,particularly in view of the divessity

of national legislation and regulations.

18, While,as pointed out in a previous paragraph,genuine
possibilities of multinational co~operation exist today,it
is nevertheless certain that it is xhkm mainly firms in
third countries which make use of them. A recent survey
of fifteen industrial sectors showed that out of all new
estabkishments installed in the territory of the six
Member Btates, 2,300 were set up by Community firms

compared with 3,600 by firms in third countries.
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The situation is even less satisfaciory in respect u:
mergers and take-overs. No fewer than 1,861 operationfof
this kind are recorded which have taken place in a purely
national context. In the case of mergers this situation is
explained by the existence of legal and practical obstacles

to intermational mergers.

Folloifihis line of thought,it may be noted that 257
firme from Member States took part in these operations on
Community territory compared with 820 companies from thind
countries, With more particular reference to co-operation
contracts,take~overs and the comstitétion of joint
subsidiaries, 1,350 operations have been recorded limitel
to the national context, 1,001 including the participation
of Community firms from another Member State,and 2,997
involving the participation both of Community firw#s and of

firms from third countries.

It therefore seems from these facts that the firms of
certain third countries are more eager than Community firms
to make greater use of the possibilities which the Common

Market offers them or promises to offer them.

It is self-evident that fhé Community cannot object $ to
co-operatkon with firms from third countries. But this
co-operation should not result in hindering the autonomous
development of certain sectors of activity,and more

particularly,the growth industries,on its own territory,
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a solution. Two conditions must be satisfied :

- first,firms should pay greater attemtion to the
possibilities and advantages offered to them by trans-
national relations

- secondly,the Community and the governments of Member
States must perfect the instruments necessary to

encourage the co=operation of fitms at Community level.

The first condition takes priority,since without the
whole-hearted acceptance of this idea by businessmen and
their active partioipation,no/::i:;e is possible. In practice
the use of existing instruments would already make it
possible to obtain better results in the matter of intra-
Community co-operation were it not for certain mnationalist
prejudices and the fact that apprehensions about a foreign

legal status still discourage the great mass of entrepreneurs

from launching into the European ventire.

But it is equally necessary to complete and perfect the
instruments needed to carry out such a policy. That is the
task of governments and of the Community institutions.

It 48 important to adapt these instruments to the requiresnts:
of a unified economic zone,which differ from those involved
in ordinary trade relations. The latter are based omn the
autonomy of national markets,between which links are
subsequently established generally through the medium of
trade. These links can,however,easily be brokem or their

nature can be affected by all kinds of unilateral
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measures such as quantitativo or monetary restrictions,

To overcome the disadvantages of frontiers recourse is

then had to the taking of holdings or the creatiom of
dependent companies adapted to mational particularities

and to local political,psychological and legal conditions.
This is the origin of multinational enterprises with the
dpecific object of penetrating natiéonal markets and gaining

a firm footing there.

20, But this is not the method most appropriate to the
characteristics and objectives of the comstruction of Europe.
The European Economic Community aims first and foremost

at doing away with the barriers between national markets

and mxgimg merging them into a single economic zone.
American companies were the first to understand this and
they already regard the Common Market as an entity and are
laying their plans for the penetration of Europe on this

assumption.

Appropriate and original instruments must therefore be

made available to Community firms.,

For the time being,as we have said,transnational mergers
are not feasible for practical,legal,psychological and,
finally,tax reasons. To cope with this situation use has
so far been made of legal devices whigh,while they do honour
to the lawyers and econcmists who have éngineerod them,are
far from constituting the ideal solution from the economic
point of view and whose working is often hampered by

serious difficulties. Farthermorsp,while these expedients
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sEgsdlizad social and political sector. If the political aim
of European integration is accepted,no field is more
important than the industrial sector. Indeed,even assuming
that the creation of a single market is mot enmough to ensure
the birth of an integrated society or evem a homogemneous

Cousequ ences.
economic systemyit will nevertheless have unquestionablez
National industrial firms doing business on this market will
continue to compete. The constitution of big companmies with
a EBuropean character will,moreover,set off a continuing
process of co-operation and mutual understanding,first at
management level and subsequently at other levels. It will
hasten the development of a Kuropean trade union movement
end the opening,at European level,of a serious political

debate on the future of our industrial society.

The appearance of firms inclimned to identify their
interests with those of Burope and no longer with those of
individual States is the necessary condition foxr the
achievement of a genuine economic and mEmKIaxryx monetary
union and will help to make Europe a single political entity
in the face of the other countries of the world., These are
all consicerations which should.be carefully borme in mind
by all thcse who are pursuing vaster political designgs
and which should emcourage them to press for the development
of firms capable of standing up to foreign competition as a
whole.

233 Your Committee,convinced that the interpenetration of the
economic,social and political sectors will comstitute an
essential factor in European political integratiom,endorses
this reasoning and recommends it to the attemtion of the
responsible authorities,bath Community and national.
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24, 1In the opiniom of your Committee the creation of the
Buropean company as a means of achieving the objectives of
the Treaty establishing the E.E.C.is not only desirable but
necessarye. It is in fact essential to set up legal institu-
tions whereby Community firms can adapt their structures

to the new conditions of production and sale gemnerated by
the constitution of the vast economic zone represented by

the Common Market.

Vithin this new economic zone with the characteristics
of an intermal market towards whioch the European Economic
Community is evolving,it is importamnt for firms to be able
to make full use of European financial and technological
potential to stremngthen their competitive positiom. For
this purpose companies from differemt Member States should
be able to embark on fruitful co-operation together
without the diversity of national legislations raising
insurmountable obstacles,or at least obstacles calculated

to involve undime costs and difficulties of organisation.

Article 235 of the E.,E.C,Treaty i€ th#&oat appropriate

legal mechanism for‘the purpose.

25, The need to adopt the regulation proposed by the
Commission of the Buropean Communities on the basis of
Article 235 of the Treaty establishing the E.E.C. seems

evident if ome compares the pessibililities afforded by this
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sussaiamd social and political sector. If the political aim
of European integration is accepted,no field is more
important than the industrial sector. Indeed,even assuming
that the creation of a single market is not enough to ensure
the birth of an integrated society or evem a homogeneous
Couequencey.
ecomnomic systemyit will nevertheless have unquestionablez’
Nationral industrial firms deoing business on this market will
continue to compete. The constitution of big compamies with
a European character will,moreover,set off a continuing
process of cow-operation and mutual understanding,first at
management level and subsequently at other levels. It will
hasten the development of a Kuropean trade union movement

and the opening,at European level,of a serious political

debate on the future of our industrial society.

The appearance of firms inclimned to identify their
interests with those of Burope and no longer with those of
individual States is the necessary condition'for the
achievement of a genuine ecomnomic and mammiarxyix monetary
union and will help to make Europe a single political entity
in the face of the other countries of the world, These are
all consicerations which should‘be carefully borne in mind
by all thcse who are pursuing vaster political designgs
and which should emcourage them to press for the development
of firms capable of standing up to foreign competition as a
whole.

233 Your Committee,convinced that the interpenetration of the
economic,social and political sectors will comstitute an
essential factur in European political integratiomn,endorses
this reasoning and recommends it to the attention of the
responsible authorities,bath Community and national.
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2k, In the opiniomn of your Committee the creation of the
Buropean company as a means of achieving the objectives of
the Treaty establishing the E.E.C.is not only desirable but
necessary. It is in fact essential to set up legal institu-
tions whereby Community firms can adapt their structures

to the new conditioms of production and sales gemnerated by
the constitution of the vast economic zone fepresanted by

the Common Market.

Within this new economic zZome with the characteristics
of an intermal market towards which the European Economic
Community is evolving,it is important for firms to be able
to make full use of European financial and techmnological
potential to strengthen their competitive positiom. For
this purpose companies from different Member States should
be able to embark on fruitful co-operation together
without the diversity of national legislations raising
insurmountable obstacles;or at least obstacles calculated

to involve undie costs and difficulties of orgamisation.

Article 235 of the E.E.C,Treaty id thj&ost appropriate

legal mechanism for‘the purpose.

25, The need to adopt the regulation proposed by the
Commission of the European Communities on the basis of
4rticla 235 of the Treaty establishing the E.E.C. seems

evident if one compares the pessibilities afforded by this
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mechanism with the more limited possibilities afforded by
the other mechanisms which might be used to promote

co=operation between national firms,

They are as follows 3
- an international convention with a uniform law annexed ;
- an intermational convention om the basis of ﬂrticle

220 of the Treaty establishing the E.E.C. 3
- the approximation of laws on the basis odf ﬂtrticles 54

and 100 of the Treaty es&ablishing the E.E.C.

26, In the c¢piniom of your Committee,the adoption of the
first altermative - recommended by the #rench government
in the above~-mentioned note of 15 May,1965 - would nc’
solve the psychological difficulties already referred t»,
sihce in this event each company would retain its mational

character.

This system would also raise the problem of ensuring
the genuinely uniform application of the law imn question.
Furthermorejyeven if special procedure were provided,it
would be difficult to solve the problem of any lacunae in

renyo;
this new law without tTeferring—bacie to national laws

Finally,the adoption of this alternative would raise
thﬁproblem of the supremacy of this law over intermnal legal

provisions of posterior date.
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27 Neither does the conclusion of a conmveniion on inter-
national company mergers on the basis of grticla 220 of the
Tpeaty establishing the E.E.C.seem to be the ideal solution.,
Committee

Your/ﬂnmmkxxtnl in fact considers thav a convention of
this kind would not solve the difficulties arising out of
the fact that companies from different Member States would
be constrained,in the event of merger,to choose a legal
form governed by one or other of the matiomnal legal systems,
In other words,at least on®w of the participating companies

would have to change its nationality.

Finally,it should be noted that if this convention were
adopted as the legal mechanism it would have to be submitted
to the ratification of national Parliaments with all the

unknowns and delays imnvolved im such procedure.

Some people have pointed out @hat the ratificatiam of
the convention would have the advantage of allowing the

intervention of National Parliaments.,

The answer to this is that at ratification stage
National Parliaments can no longer amend the text of the
convention. All they can do is either pass it or reject it

as it stands. This argument is therefore mmk unfounded.

28, On the choice between the mechanism of a uniform law
and that of an intermational convention,there is another
factor which is worth attention; namely that of interpreta-~

tion. Experiemnce has in fact shown that intermel provisions
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anacted under intermational conventions,even though they way
be in idemtical terms,and even the provisions of a uniform
law annexed to an intermational convention are generally
inderpreted differently in the different signatory States.
In view of the comnsiderable social and legal differences
between the differemnt States on whose territory the Euroman
company would carry omn business,one is therefore driven to
the conolusion that such a company could be firmly.
established only if the umiform interpretation of the

provisions governing it were guaranteed.

29, VWith regard to the co~ordination of national legislatiams,
your Committee would point out that this procedure is very
slow and scmetimes quite impracticable when it is dedired

to set up a coherent and complete set of legal mechanisms,
particularly when the national company laws are too

divergent. It is enough in this commnection to think of tie
particularities of a system which will certainly have to

be taken into account,namely the British system.

Furthermore,co=ordination iy no way changes the
territorial competence of the mnatiomal bodies of law and
companies would therefore remain subject to a given

national legislation.

30, On the other hand the following arguments tell in
favour of the cholice of a regulation based on Erticle 8 235
- action by the Community institutions appears to be

opportune and necessary



°t

- a regulation is the simplest and mest satisfactory way
of solving problems of integration with intermal law
and the predominamce of the Community enactment over
national legislation,even of posterior date ;
- the statute camn be amended or completed without hindrance ;
- the regulation is governed bywé;ticla 177 of the Treaty
which does away with all problems of uniformity of

interpretation (1) ;

(1) #The Court of Justice shall have jurisdiction to give

preliminary rulings concerning :

(a) +the interpretation of this Treaty 3

(b) the validity and interpretation of acts of the institu-
tions of the Commumnity 3 |

(¢) the interpretation of the statutes of bodies established

by an act of Council,wvhere those statutes so provide.

Where such a question is raissd before any court or tribunal
of a Member State,that court or tribunal may,if it considers
that a decision on the question is necessary to enable it

to give judgment,request the Court of Justice to give a

ruling thereon.,

Where any such question is raised in a case pending before
a court or tribunal of a Member State,against whose decisions
there is no judicial remedy under national law,that court

or tribumnal shall bring the matter befofe the Court of

Justice.®
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- procedure for ratification by matiomal Parliaments i.
unnecessary |

- the regulation requires no amendment in the legislation
either of existing members of the Community or of new

mombers.

31e¢ The general purpose of the regulation proposed by the
Commission of the Communities is,as ypur Committee desires

to emphasize,to brimg the legal context into lime with the
economic context in which firms operate,that is to say,with
the common market., This purpose ceincides with one of the
objectives of the Treaty establishing the E,E.C.and therefore

justifies recowrse to Hrticle 235 (1).

What are,in fact,the objectives of the Treaty ? ™iey
are recited explicitly in article 2 in the following terms
%The Community shall have as its task,by establishing
a common market and progressively approximating the
econgmic policies of Member States,to promote throughout
the Community a harmonious development of economic
activities,a continuous and balanced expansion,an
increase in stability,an accelerated raisimg of the
standarc of living and closer relations between the

States belonging to it."

(1) YIf action by the Community should prove necessary
to attain,in the course of the operation of the common market,
one of the objectives of the Community and this “Freaty has
not provided the mecessary powers,the Council shall,acting
unanimously on a proposal from the Commission and after

consulting the Assembly,take the appropriate measures «*
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Your Committee comnsiders it undemniable that the cruacion
of a Buropean company comstitutes one of the means of
achieving this common market,which the Treaty makes a
preliminary to the attainment of the objectives specified in
E&ticle 2 above. In comsequence,since the creation of the
Buropsan company is not expressly specified in the Treaty,
the o1ly course is to use the implied powers conferred by

the Treaty and,more especially,by &rticlo 235,

32, Iinally,your Committee approves recourse to thicle
235 since it gives the Europeam Parliament the possibility
of intervening in putting into fimnal form and if mnecessary
subsequently adjusting the new legal mechanism represented
by the statute of the European company and at the same time
allowing governments to safeguard mnational interests since
the adoption  of the regulation by the Councii must be

unanimous,



IV, Inter-relations between the statute of tne urosea:,

company and the directives and conventions specilied

bz the Tgeatz establishing the E.E.Ce

33 1t seems useful at this point in the discussion to
review the work so far domne at Community level to harmonise

| national company laws.

34, It may be recalled in the first place that the Commission
of the Communities has drawn up and,submitted to the Councuai
n ithe six following proposals for directives 3
- directive on the common tax treatment of parent companies
and subsidiaries of different Member States (1)
- directive om the common tax treatment of mergers,

\ W d ive <t tures

wp and contributions of assets between

companies of different Member States (2)

- first directive designed to co-ordinate and make
equivalent the guarantees required in Member States
from companies within the meaning of!grticle 58, seco.
paragraph of the Treaty to protect the interests both
of associates and of third parties ( 3)

(1) Cf.teport of Mr,Rossi (é%c.195 of 2 February,1970) and

o7 N
resdlution of the European Parliament &8« n°® C 51 -4

29 April, 1970).
3 :
(2) Ct.report of Mr.Artzinger (foc.206 ef 3 February, 1970)
oT M
and resolution of the European Parliament (Jvegk” C 114,

! a2 1\ November,1971).

RN (3) Cf.report of Mr.Berkhouwer ( ro.53 of 9 May,1966) and
g7 NV
resolution of the European Parliament ( F:Cem® 96/1966

| /J | of 28 May,1966).



second directive designed to co-ordinate and make
equivalent the guarantees required in Member States
from companies within the meaning of’ﬁrticle 58 ,second
paragraph of the Treaty,te proitect the imterests both
of asscciates and of third parties in the comdtitution
of the company and the maintemance of and changes in,
its capital (1)

third dirsective designed to co—ordimate the grarantees
required in Member States from companies withim the
meaning of[irticle 58,sscond paragraph,of the Treaty,
te protect the interests both of associates and of
third parties,in the merger of public compamies (2) ;
fourth directive under MArticle 54 (3)(g) desigmned to
co-ordinate the guarantees required in Meﬁber States
from companies to protect the interests both of
associates and of third parties im the mikruziirs form
and content of amnual accounts and management report,
modes of valuation and the publicity given to these
doctments (3).

has recently been presemted
Finally,a propoaal/for a fifth directive on the

structure,powers and obligations of the organms of publiec

companies under national law (k).

(2)

(3)
62)

Cf.report of Mr.De Gryse (doc.14k of 18 October 1971 and
resolution of the Buropean Parliament’ (&*0}&’ 96 of 28
May, 1966)

Cf.report of Mr.De Gryse (foc.222 of 12 January,1972)and
supplementary report of Mr.Heger (foc.168/72).

Cf.report of Mr.Meister { ﬁbc.159/72)

cr.foc com (72) 887/final,
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The Council of Ministers has so far adopted ome siggle
directive.only,mamely the directive desigmed to co~ordinate
the guarantees required of coumpanies within the meaning of
érticle 58 ,paragraph 2,0f the Treaty to protect the interests

both of associates and of third parties (1).

35, If we have recalled this earlier work it is because the
Community directives already issued in the matter of company
law and any which are subsequently issued with a view te

the approximation of national legislations within the meaning
of érticla 54 (3)(g) of the Treaty should so far as possible
agree with the provisions of the regulation for the statute
of the European company. The same is true of the convemtion
on intermational mergers referred to im Article 220 of the

Treaty establishing the E.,E.C.t0 which we shall revert.

The object is to emphasize the meed to harmonise the

different provisions relating to company law,

36, It must be recognised that the statute of the European
company quite obviously deviates from other legal mechanisms
in its relatioms with natiomal law,since i%$ is based
exclusively on Community law. It is therefore not surprising
that im the context of this statute it is sometimes
desirable and even necessary to adopt solutioms or formulas

which are original in comparison with natiomal laws.

Your Committee nevertheless oexpressly asks that all
discrimination between companies under national law and

e
(1) cf. Jode L 65,0 14 March 1968.



BEuropean companies and all divergenb;e between the legal

rules governing them shall so far as possible be avoided.

It is necessary,in particular,to emsure the comcordance

LN VS0

of the provisioms relatimg te publicity amd the
of the company contained in the draft statute umrder comsides-
ation with the corresponding provisioms comtained im the
first directive of 9 March,1968,on the co-ordimatiom of

guaranteos.
Purthermore,the provisioms on inocrease or reductiom of
capital contained in the draft statute should agree with

those contained im the proposal for the secomd dirctive.

The same comment applies to the previsions relating to

g0 of the Buropean company and the provisioms of
the directive on company strucitures drawn up by the Commission
of the Europesan Communitises to the regulaticems om the
presentation of the accoumts of the Buropsan company and
those comtained in the proposed fourth directive om the
accounts of netional companies,and fimally to the law en
groups of companies as comtained im the draft statute under
consideration and thke direotivo which the Commission propeses

to drav up for the co-ordimation of the law om matienal groups.

37- Your Committee further siresses the need to harmonise
all the provisions of the statute designed for the techmical
regulation of mergers with the correspondimng provisions of

the proposed third diroctive on maticmal mergers.



38, These directives will be completed by four

conventions based on Hrticle 220 of the Treaty.

The first relates to the reciprocal recogmitiem of
companies amnd cerporatiems. At the moment of drafting this
report this zmpmzixik comnvention has already beem signed,
but the process of Parliamentary ratification has not been

completed im all sigmatory States.

The second relates to the recognitiom of foreign

Judgmonts in commercial matters. There again,the ratification

procedure is umnder way.

The third convention relating to insolvency and the

fourth,relating to intermational mergers have mot yet

' reached the signature stage.

Your Committee considers that the gstatute of the
European company should,so far as possible,coincide with
the provisions of these conventioms and, |more partiocularly
with that on intermational mergers o¢f commercial companies.
It seems mecessary &n pmactice to fimd at least comparable

legal solutions for identical situations.

39. It therefore seems that the Commission of the
European Communities is fully Justified in thinking that
the European company should not be the subject of special
tax treatment. This will avoid all discriminatién between

companies under‘national law and BEuropean companies.



Your Committee greatly hopes that the Couneil of
Ministers will as soon as possible adopt the two directives
on the common tax treatment of mergers of companies of
different Member States and the common tax treatment of

parent companies and subsidiaries of differemt Mumber States.

Thus,and thus alone,will an emnd be put to the
diseriminations which atill exist in the matter of the
intermational concentration of firms, a mecsssary condition

of the establishment of a single market.

ko, We camnnot close this brief list of earlier Commmnity
vork without memtiomimg thet the Cammisaioﬁ of the Buropean
Commumnities is at present studying a preject om the
institution of Duropean comsortia of economic intereasts,
modelled on the "groups of ecomomic interests® which are

enjoying such great popularity in Framce.

bi. This new initiétive must be welcomed as showing that
the Commission ¢f the European Commmunities is receptive to
the requirements of the hour and prepared to take all

necessary action to master these problems.

S, [ S
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Ve Consideratien of the differemt Titles of ths

propesed statute far the Burog

ean comp

TITLEZ I s Gemeral provisioms ( Orticies 1 to 10)

42, These provisions relate te the legal form,admission
to the statusg of Buropean company,minimum capital,the
registered office of the S.E. (1),the concept of dependence
which is the basis of the statute and the delimitatiom of
the scope of the statute in relatiem to the law of Member

Commervial
States,and the European Busimwss Register.

Admission to the legal status of Furopsan compan cles

2 and 3 )
43, The new legal status of European company is
authorised in four cases only ¢

Eurpean
- the merger into a/company xrdey

two companies registered imn differemnt Member States
Eun?mn
- the formation of a/holding company wnder—Buropean—iaw
by public companies registered im different Member
States _
- the comstitution of joint subsidiaries umsder i fkefpm,fj
European lew mrm'o_(

- the comstitution of a subsidiary by amn S.E,.

On the subject of these proposals,ydur Committee
first questioned whether admissiom to the legal status of
S.E. should necessarily be limited to public compamies. It
was in fact stressed from various quarters that it was
desirable to axtend the bemefit of this status to other

(1) Societas Europaea.
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kinds of Zirwm afid even to individuals. Special criticlsm

vas levelled agaimst the exclusiom of private companies,
which are very widespread in certain Gommunity ocountries

and finemcially sound,and of co-operative societies.

L, In the commentary accompamying these provisioms (1)

the Commigsion points out that the admissiom of other types
undertaling

of f£irm would make the text much more cumbersome amd would

make it difficult for the Court of Justice of the Communities

to supervise the constithtion of an S.E,

The obvious answer to this is bhat the allegation
EXXXTHEE that the text weuld be made more cumbersome does
not seem sufficiemt reason for excludimg other forms of
companies. Furthemmore,with ragerd to supervision by the
Court of Justice,if it is not intemded to strengthen the
staff of this ‘mstitutiom for the purpose;it would,for
example be possible to envisage zssigning the consideration
at first instance of the comstitution of an S,E. to a national
legal body. That beody could,im particular,satisfy itself

that the founders really exist{ amd have the nacessary powers,

After weighing up different arguments for and against
this extension kmuxXhka of admission te the legal status of
S.E. your Committee came to the view that this might have
various repercussions and,in particular,might cause further
delay in the adoption of the proposed statute,in view of
the need to revise a numbher of its provisioms,with all the

(1) Cf.Supplement to Bulletin Ny 8 - 1970,p.10.
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consequences imnvolved ; furthermore,it might raise considerable
difficulties at the application stage. Your Committee is
therefore iu favour of the text as it stands. It goes wiihout
saying,however,that,in the kight eof experience,the quesiicn

of admission could be reconsidered imn the near Puturs.

With special reference to private cofipanies, the
Coumittee came to the comclusiom that this type of company
legal-
could mot be allowed admission to the/status of S.E, pargicul-~

arly in view of the fact that private companies are governed

by very different rules,for exampée in France und Germany.

k5, The question was also raised in the Committee whether
national companies with $European characteristicsY such as

PHILIPS,quanmple,should not be allowed to acquire this

status,

Recalling in this comnnection the commentary on
articles 2 and 3 (1),the representative of the Commission

made it clear that,always for reasoms of legal security amd

because of the consd@derable

technical difficulties

which would arise,it had not been posqiblo to provide for

the conversion imte a European company of a company under
national lew with unincaérporated subsidiaries im different
countries. It is difficult in practice to defime reliable
criteria for determining whether establishments outside

the country of registration have the mecessary characteristics

to constitute genuine povmancat establishments. On the other

(1) Ibidem,p.1t



hand,
/ﬁ company with lncorporated subsidiaries im other Member
4

States could acquire the status of S,E. by bringing ome or

more subsidiaries into the operation.

Your Coumittee bows to these arguments. It would,
however;call the attention of the Commission of the
Communities to the case of comparies which have establisheax
a Yorm of tramsmatiomal co-operation prior to the caming
into force of the regulatidon under comsideration. Equity
comands that taese companies,too,should have the right to
brigg themselves under its provisioms. A transitional
provision to this effect should therefore be addea to the

atatuts.

46, Still on the subject of admissiom to the legal status
of S.E.y,this could also be extended,exceptionally,te
co=-operatives which,especially in the agricultural sector,
are likely to expand comsiderably im the near future. Thus,
im the view of your Committee,the creation of joint
subsidiaries by co-operative societies should raise me
inguperable difficulties.
i view 0

Be that as it may,bho importance of the role which
the co-operatives could play in the production and marketing
sector if they were equipped with appropriate instruments
to collaborate at international level,¥our Committee thimks
that study should be givem to the possibility of drawing up
an automomous European statute for co-operatives,similar to

the ome now proposad for public companies.



Miniwum capital (axticle & )

47, Under this article the capital must be mot less than
500,000 units 6f account in the case of merger or the
creation of a holdinmg company and mot less tham 250,000 u/a
in the case ¢f the oreatien of a joint subsidiary. In the
case of the creatiom of a subsidiary by am S.E.the capital

must be mot less tham 100,000 u/a.

48, In the epinion of your Committee the capital required
for the creoatiom of a joint subsidiary has beem fixed at a

high %uxnﬁx figure.

It would therefore be preferable to fix the minimuw
capital at an amount of 500,000 u/a im the case of merger
or creation of a holding company and 100,0006¥é§tin the two

other cases of constitution provided in tho/statute.

49, Thoe Commiséion of the European Communities should
also study the case of public companies operating ir the
agriculture and allied sector,for whom the minimum capital
required for constitution in the form of S.E. may in practice

prove too high.

Registered office (article 5)

50. The registered office of the S.E. must be within the
EBuropean Communities, It may have more than one registered
office. The registeréd office or offices shall be fixed at

the place designated im the articles of assvociation. The



place of effeciive management is deemed to be the
office of the S.E.for tax purposes.

The Commissiom of the European Communities poimts out
in its commentary that the distinction drwwn between the
office indicated in the articles of association and the
effective office is immaterial to the S.,E, sincs it is no
longer necessary tc have a point of connectiom with the law
of a Member State. The S.E.should be able to move its
effective office withim the Community as easily as mmmiiy
nagtbonal companies can do within their own countries

without thereby having to amend their articles of assocciation.

51. It was poimted out im your Committee that ER the

fact of having more than one registered office might give
rise to legal diffiocoulities im the magter of judicial
competence, Furthermore,the need for the situltanecus
publication of company documents or imformatieon im different

places could not fail to be amother source of difficulty.

52, The representative of the Commission stated that in
drafting the provisiomns relatimng to the office of the S.E,
account had been takem of the recommendatiomns put forward
by business circles,especially im order to avert anay
psychological or political difficulty in this comnmection,
Difficulties of this kind might arise,in particular for
companies whose mame is closely associated with a particular
country,such as Fiat or Citro&n. Im such cases dual offices

would certainly be wore opportune.



It is true that having more than ome office might
raise legal diffioculties,for example im the evemt of
proceedings to set aside decisioms of the gomeral meeting.
But the disadvantages in the matter of judicial competence
are less serious thamr they might appear at first sight.

Iin practicey;in the event of dispute,the convention of 27
Septomber, 1968,0n khm judicial competence and itne 8xstution
of civil and commercial decisions would aﬁply. It would,
howover,b¢ necessary to defimne complementary provisioms to
this comvention,in order to establish rules of exclusive
competence for certain specific cases. In any event,it
should be noted that it would always by the S.E.and not its
shareholders or creditors which suffered thp disgavan.ages
of déuble jurisdiction., The S.E.for its part is alwayg at
liberty to aveid the risks imnheremnt in hevimng more than one

office,by deciding te have a single office omly.

From the tax point of view ,the guestion of é6fice is
imwaterial,since only the place of effective management of
the company counts for tax purpeses. It is true that the
place of effective management may be chosen for tex reasomns,
but in the part om taxation,the statute lays down rules fer
the prevention of any abuse. Furthermore,the harmonisation
of tax systems which it is hoped to achieve at Community

level will eliminate all problems of this kind.

53, Sound as this reasoning may be,your Committee mm
cannot emtirely ac%§g$ it. It s¥ill continues to have serious

doubts about the possibility of solving without difficulty
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all the problems which might arise out of the plurality of
offices. It has therefore decided,by a majority,im favour of
the principle of one registered office only,aﬁd therefore
proposes the deletion of paragraph 5 of Mrticle 2, In these
circumstances,the Commission of the Commmunities should review

the terms of the regulation in the light of this amendment.
Definition of the comcept of dependence rticle 6)

LR For the purposes of the statute under consideration,

a legally autonomous undertaking om which Another undertaking,
called the controlling company,can directly or indirectly
exercise a controlling influence,is deemed to be a dependent

unddrtaking.

An important detail to note is that it is not absolutely
necessary in order to create dependence within the meaning
of the statute that the comntrolling company should in fact

exercise decisive influence over another company.

556 Article 6(2)(c) stipulates a legal presumption of
dependence where comtracts exist which emable one company to

exert a decisive influence over the management of another.

Your Committee reised the question wﬁether the case
cited here should not be included under the heading of
rebuttable presumptions omly,since it is not easy to
detérmine the existemce of conditioms creating a state of

dependenco.
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According to the explamations of the representative of
the Commissian)ﬁrticlo 6(2) lists the typical cases in which

a state of dependence mey be deemed to exist.

-n the light of these arguments your Committee refrains

from proposing any amendmemt to ért101o 6,

Delimitation of the scope »i' the statute im rslation to the

law of Member States ( égticle 7)

56. Article 7(1) stipulates that matters -overned by the
statute under consideration, even on points where it arkes
ne express provision,shall be governed exclusively by

Community lawe.

Matters not expressly stipulated inm the statute are
governed by the general principles underlying the statute,

ory,in default,by the general primciples commom tc the laws

of Member States.

These provisioms are based omn Erticle 17 of the
Convention on the imtroduction of a uniform law on the sale’

of corporeal chattels signed at the Hague in 1964,

Under grticle 7(2) matters mot govermed by the statute

are governed by the relevant natiomal law.
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57« Article 7,which is ome of the fundamental bases of

the gtatute/rmimes two problems § the firsi{ is to determine
vhat matters are empressly governed by the statute amd the
second is to determime what matters are not,such as,for
example,the liabllity of directors. The statute im fact deosu
not speclfy at what point the directors are ai falilt or acs.
In such a case one muist be guided by the primciples underlyimg

the statute,or;in defaul$,by general primciples ccmmon to ithe

lawa of M@mber States.

That covers the matters referred to in.ﬁrticle 7(1).
The matters mmvmxms referred to in Mrticle 7(2) inciude,
for example,such things as contracts made by the compauy
with third parties,the business activity of the company
itself,the law of torts,criminal law and insuranceé.These

matters EEE are govermed by matiomal law,

58, In the spinion of your Committee,the wording of #

this article aseems to ocorrespond to a uniform interpretation

of the statute,




Eurcopean Commgrcial Register

59. Every S.E.must be registered in the European Commercial#
Register to be opemed with the Court of Justice of the
European Communities. Each Member State is to open a
supplementary register in its own coumtries.

It is proposed that the formalities for the opening
and functioning of the European Commercial Register shall

be lalid down by subsequent regulatioms.

60, Your Committee comsiders that in ostder to emsure the
fullest possible informatiom it would be valuable to file
with the differsnt supplementary registers not only the
copy of the documents of the S.E.filed with the Eurepean
Commercial Register,but also the copy of documents relating
to undertakings of the S.E.filed with the supplementary

registers. Article 8 should be amended accordingly.

61. Your Committees wondered whether it would not be
desirable to institute a European Chamber of Commerce to
wvhich the Burcpean Commercial Register would be transferred
in order to lightem the load am the Court of Justice and teo
fall imnto line with the situation existing im different
Community countries.

The Commissien representative objected that the
ereation of & European Chamber of Commerce would create
major economic;legal amd imstitutional difficulties.
Furthermere,since judicial supervision was assigned under
the statute to the Court of Justicey,it was desirable that

the Commercial Register should be kept by the Court.
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In the light of these foreseeable difficulties,your

Committee decided im favour of retaining the Commission's

wording.

In any ovent,i$ desires to make it quite clear,in

order to avold amy possible misunderstamding,that registration

in the Commercial Regisiter must be treated as a purely

declaratory act and not as amn act comstituting anmy rigﬁts.
legal

The European coumpany acquires/xlxplxxxn personality with

effect from the publication of its registration.

62, Article 9 defimes the Ycompany Joufnals*. To avoid
all ambiguity your Committee propeses that parag..ph 2
of this article should be re-worded as follows 3

#The official publications referred to in the

preceding paragraph ams hereinafter called ''the

company journals".*

TITLE II : Formation { Grticles 11 to 39)

63. Articles 11 to 20 defime the procedure teo be followed
for the fermatiom of am S.E. im amy of the specified forms,
merger,formation ¢f a holding company,formation of a joint
subsidiary or a subsidiary j ]grticles 21 to 39 deal with

the special features of each mode of formation.

The application made to the Court of Justice of the
Eurcopean Communities for the registration of the S,E. in the
European Commercial Register must be accowmpanied by the
document of comstitution,the Statutes ( articles of associa-

tion) of the founder companies and their annexes. The



Statutes of the S.E.must in every case imdicate the mame of

the compeny,the mikusnxnf address of the registered office,
and the ubject of the undertaking. It is for the Cpurt of
Justice of the European Communities teo supervise the

doxrmation of the company and to emsure that it is im order.

I1 certain cases the Court of Justice has power to
refuse rogistration in the Eurcpean Commercial Register. If
there is mo defect in the applicatisen the Court orders
registration. The mew company exis$s as from the date of
publication of the registratiom im the Official Gazette of

the European Communities.

Vhere an S.E, is formed by the merger of public
companies (sociétés amonymes,Aktiengeseblschaft,secieta per
azieni or maamloeze vemnootschap) under natiomal law
(Erticles 21 to 28) the whole of the assots of the founder
companies are tramsferred to the S.E, in consideratiomn of
the allotment of shares in the S,E.t¢ the shareholders in
the merging companies. The founder companies draft terms of
merger,setting out various imformation about themselves
a8 woell as propesals to safeguaxrd the rights of creditors
and third party. These terms of moewgor must be approved by
the general meeting of each of the founder compamies. The
right te challenge the decisioms of the general meetings
and the protectiem of the rights of creditors and third
parties are govermed by special rules. The same applies
to the formation of am S.E. as holding company (drticles

29 to 3‘4) °
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The approval procedure differs for the formatiom ¢f
a joimt subsidiary ( Hrticles 35 to 37) amd the formation
of a subsidiary by an S.E. ﬁrticlos 38 and 39). In both
cases it is a watter for the Swpervisory Beard to spprove

the relevant dovuments.

64y In general,ypour Committee regards the judicial
supewvision proposed for the formatiom of am S.E. as
uppropriate., In their opinion,however,it would be squitable
to provide appropriate protection not omnly for creditors
but also for employees especially where the S,E. was formed
by merger or as a holding company. The Commission of the
Communities should therefore compdbte the draft statute
along these limes in conformity with the provisions of
article 6 of the proposal for a third directive on mergess

of public companies umder private law.

65, Ypur Committee desires to make the following comments

on the various provisions of Title II of the proepesal for

a regulation.

Article 12 stipulates that the document of comnstitu-

tion shall state the economic reasons for the formatiom of

the SQEO

In view of the very gemeral character of the term
&eeonomio reasons‘ your Committee womdered whether it should

net be specified exactly what was meant by these words.
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It also questioned yhethor supervisiom by the Court
of Justice that the formation of the S.E. was in order,as
specified in frticle 17(3)(b) should also relate to the
economic reasons specified above - and this is equally
true of the respomsibility of the founders -~ since this

concept was mot clearly defimed.

The Ei¥presentative of the Commission replied that
the criteria for ecomomlc reasons wvere already set out in
the propose& third dirqctive on companies. Furthermcrs,
there Qas no guestion of the Court of Justi:.oa investigating
irn depth the ecomomic desirability of formimg an S.E. but
morely of fimding that it existed. Phis was really purely

g formal oheck.

In the light of these explamétiens,vour Committee
decided by a majority im faveur of the text proposed by

the Commisgsion of the Eurcpecan Communities.

66. Article 13(e) stipulates that the Statutes of the S.E,

shall imdizmmte state the accountimg currency of the company.

As specified im Erticle kO,the capital of the S.E.
shall be expressed im Duropean Community units of account

or in the ocurrency of omne of the Member States.

Your Committee therefore womdered whether it was mnot
desirabley for the sake of clarity,that Article 13 (e)

should include a referemsce to ﬂrticle 40,
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The Commission represensative pointed cut that a
reference of this kind would not be imdicated. It might
happen in practice that the company shares were expressed
in a different curremncy from the curremcy of account. It
vas ,hovever,evident that the idemtity of the different

currencies must be stated in the Statutes.
Your Committee accepted these arguments.

674 Article 15(3) specifies that the auditors’ report

shall irvclude a valuation of capital subscribed im kimnd.,

In this commnection it was poimnted cut im your Committees
that it is sometimes difficult foxr the auditors to put an
exact value on subscriptiomns im kind,particularly imn the
case of imcorporeal assets or shares im a company taken over
by the S.E. and that it might perhaps be desirable,by
analogy with what was said in Hrgicle 245,to make it clear
in ﬂ%ticlo 15 that the value of subscriptions in kind smust
be at least equal to the nominal value of the shares to be

allotted in exchange.

On this point,the represemntative of the Commission
said that the question was purely ore of terminclogy. Article
15 dealt solely with the valuatiom of subscriptions. It was
obvious that in the event of dispute it would be necoésary
to call in independent experts. Article 245,on the other hand,
dealt with supervision of the auditors’ reporit. There was

therefore no nsed to make the suggested addition te Erticle 15

[ S



In view of this explanation your Committee decided

not to amend the text of the Statute,.

68. Under drticle 16,if withim two years of formation
the S.E.acquires property owned by a founder company or
by a shareholder of the founder company or of tﬁa S,E., and
the price 8xceeds ome tenth of the capital of the S.E.,
the purchase is subject to audit and must be ratified by

the gemeral meeting.

Your Committee comsidered that this proviskon might
involve excessive costs for the S.E. To mitigate this
inconvenience,it therefore envisaged two altermatives ;

to be given
one would be simply to require notico/of such acquisition

and the other would be to increase the proportior of capitai

which must not be exceeded.

After thorough discussion,howeverpyour Committee
came to the conclusion that the first alternative was not
rigorous emough and that the second left the door opem to
fraud. In the mnd it came to the comnclusion that the text
proposed by the Commission was tls most appropriate,
especially as frticte 16 corresponds to ‘rticlo 9 of the

second directive.

69. Article 19 (2) provides that any person acting in the

name of the S.E; prior to the date of publication im the
‘/-Pw' \J

Offioial-ﬁl;vt;u of its registration in the European

Commercial Register shall be personally liable for his acts.
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Your Committee comsidered whether this provision
should net be relaxed to make it possible for the S.E. to
assume the obligations emtered inteo by the porson#or persons

acting im its name prior to publication,

Since this possibility is mnot ruled oui by the
wording of the article im question,aprd also for legal reasons
your Committee decided im favour of retaining the propesed

.

‘text.

70, Under Hrticle 22(2)(B)the balance sheets and profit
and loss accounts for the last three fimamcial years of
each of the founder companies shall be annexed to the dra.t

terms of merger.

It is obvious that this provision cannot be satisfied
by founder companieés which have only been formed,for example,

one or two years sarxrlier.

Ti6 Article 27 specifies that im the evenrt of formation by
merger,creditors and third parties may oppose it im the

Court of Justice.

Your Committee commiders that it should be made quite

clear in this article that creditors imclude debenture

holders.
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JITLE TIT : Capitel - Shares and the rights of shareholders -

Debentures (Articles 40 to 61 )

72. The capital of the company represents security for

all the liabilitiles contracted by the company towards

third parties. In addition,as the sum of the shares held

by shareholders,it determines the extent of their righis.

and the limits of their liabilities. The capital of the S.E.

must be expressed in European Community units of account or

idthe currency of one of the Member States. Tt must be

wholly paid up either in cash or in kimd ; subscriptions in
intangible

kind may be in the form of/imemrpmxes¥ assets but not in

the form of services rendered.

The increase of capitel ( @rticles 41 and following)
and the reduction of capital ( Hrticles 44 and following)
are subject to particularly strict rules. Any increase or

resolution
reduction of capital requires a/&BEXBLHR of the general
meeting passed on the same conditions as a resolution for
the alteration of the Statutes. The provisions of the
resolution on capital must conform to the terms of the
proposal for the second directive designed to co-ordinate

and make equivalent the guarentees required from companies

pursuant to Artécle 54(3)(g) of the ¥.E.C.Treaty.

The S.E:gay not acquire its own shares or have
reciprocal holdings exceeding 10 % in other S.E.'s. The
rights of shareholders are represented by the nominal value
of the shares. The project does not provide for the issue

of shares with no par value.
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Shares carrying different rights and non-voting
shares may be issued,but shares carrying multiple voting
rights are prohibited., Shares may be issued in bearer or in

registered form,

There is a special feature in the matter of debentures
in that all holders of debentures of one and the same issue
form a body whose decisions taken by a three fourths
majority of a general meeing are binding on all debenture
holders. The body of debenture holders,which has no legel
personality)is represented in its relations with the
company by a representative. It may be noted that the
issue to persons who are not shareholders of the company
of other securities conferring a right to participate in the

profits or assets of the company is prohibited.

73.  With regard to the different provisions of Title III,
it may be noted in the first place that Hrticle 40 provides
in particular that the capital of the S.E., shall be fully
paid up either in cash or kind. In this connection the
question may be asked whether it is really necessary to

pay up the whoie of the company's capital,pérticularly
where the S.E. operates in certain eectors of the economy
such #s insurance. Companies in these sectors should in

practice ‘heve special contingency reserves available.

The Cormission of the Furopean Communities is there-
fore invited to consider the desirability of introducing an

exception for certain sectors of activity.
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74 . Article 42(1) stipulates that where the capital is
increased by subscription of new capital,the shareholders
shall be entitled to subscribe for new shares in proportion

to their existing shareholdings.

In the opinion of your Committee this right of
subscription should be limited to the suhscription of new
capital in cash as distinct from kind,in view of the
difficulty of valuing the latter. The wording of patagraph
1 should therefore be amended accordingly.

75. Paragraph 4 stipulates that where the ~apital is
increased by the capitalisation of available reserves, the
new shares shall be distributed amongst the shareholders

in proportion to their existing shareholding.

In this context it would perhaps be opportune to
envisage the allotment of shares to company employees.
A measure of this kind seems Jjustified by the fact that
since the employees have contributed'by their labour to
the accumulation of reserves,it would be fair fmxgtwexti
that they should benefit from the distribution of these
reserves, Furthermore,the fact o holding shares in the
company where he works is certainly an encouragement to
the employee to take a greater interest in the company's

business and to help to improve the management results.

The letter of the statute does hot rule out share-

holding by employees,but it is worth clarifying the text
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so as to make it clear that the general meeting may decide

to allot part of the new shares to the employees.

76.  Under drticle 46(1)the acquisition of shares in the
S.E.by the S.E.itself,by thifd parties on behalf of the S.E.
or by undértakings controlled by the S.E.is prohibited.

In its commenteary the Commission of the Communities

Justifies this provision by pointing out that the acquisition
of its own shares is tantamount to concealed repayment of

capital subscribed,sirkmi

Your Committee raised the quegtion in this connection
whether in some cases it might not be desirable to allow
for exceptions to this provision by authorising, for example,
the acquisition of shares up to 20 to 25 per cent of the
paid-up capital. In view of the complexity of the situations
whichilight arise,however,it came to the conclusion that the
text proposed by the Commission of the European Communities
must be left unchanged, but thet the Commission should be
invited to harmonise these provisions with the corresponding
articles (Hrticles 17 and following) of the second directive
on companies and to reconsider them in the light of other
articles of the statute with which they have a certain
similarity ( e.z.in connection with the regulations for

groups of companies).
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77 . Paragraph 2 stipulates that when an undertaking passes
into the control of an S.E.in which it holds shares,it shall

dispose of them within one year.

This period seems appropriate to allow the sale of

the shares on the best market conditions.

78. Article 47 prohibits reciprocal shareholding when
one of the undertakings is an S.E. Paragraph 2 specifies
that a shareholding shall he deemed to exist where a
company directly or indirectly holds more than 10 per cent

of the capital of another.

Your Committee agrees with this percentage of 10
per cent,although the alternative should not be ruled out
of fixing a rete proportional to the capital of the other

company.

79. Afticle 48 deals with shares and the rights of
shareholders. Your Committee wondered whether it would not

be desirable to complete paragraph 3 of this article so

as to specify the rights of subscription and of participation
in general meetings of reversioners and life tenants of
shares. After long discussion it nevertheless reached the
conclusion that it was preferable to retain the Commission's
text,since the grant to reversioners of the right to attend

general meetings did not seem appropriate.
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80. Your Committee also comnsidered the desirability of
autherising the issue of shares with mo par walue.This

type of share may im fact prove appropriate in cases, for
example of changes in the company's capital,since it relievas
the company from having to print new certificates. Furthermors,
in the event eof davaluation)the amount of dividends

ultimatedy distributed may be very different frow the amount

shown on the certificates.

In order netv to overload the statute still further
with additional proviséons,however,your Committee decided to

retain the Commission's text.

81. The proposed statute (drticle #50) authewises the S.E.
to issue elther registered or bearer shares,and,if the
Statutes so provide,shareholders may request the conversion

of thelir shares from one form to the other.

82. An jimportant queetiom,both of principle and of
practical application;arises in this cemmection. Registered
shares or bearer shares ? It is well known that in one eof
the six States bearor shares are not allowved,wkich raises
the question whether the principle in foxrce in the five
States should be adopted for the S.E.and extemded to the

sixth or vice versa.

Your Committee was almost umanimeusly in favour of the
firat alternative and therefore opppeed to the restriction

to registered shares aleme,thus redbaining faithful teo the
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text proposed by the Commission of the Communities;

There was a suggestion that the registered form only
should be allowed for 8.,E.'s in which Italiamn companies had
also participated as founders., But this possibility was
rightly ruled out as creating discriminatior against this
type of company which would be at a disadvantage comparas
with companies with bearer shares whose attraction for the

market cannot be doubted.

It was also pointed out that a distinctien of this
kind would be contrary to the principles of i:e Community as
well as to the statute of the S.E., whose aobject is to create
a legal form appiicable to all public companies in the
Commwunity regardless of differences in mational law and
without discriminatien on the territory of the Community.
The reasoning of the two schools of thought may be summed
up,on the one side,in the requirement of transparency of
holdings and efficiency of taxation and,on the other,in the
deairability of seeking to attain these ;bJoctivoa without

changing traditionmal market rules.

In sim,if Italy at presemntf applies the system of
registered shares alone,it is in order to ensure the
effective taxation of shareholders,especially in the light
of flrticle 53 of the Italian Comstitution which provides
for graduated taxation. The system also meets a second
requirement ,namely to emsure contrél over holdings in Italian
public companies so as to identify the big shareholders,

ospocialiy in comnection with income tax. Finally ,this



system facilitates the application of provisiems such es
that prohibiting anyome who is in litigation with the
company from voting at sharehnolders’ meetingas,provisions
which cen be fully applied omnly with perfect knowledge of
all the relatiome which exist between the shareholder and

the company.

The opposing school of thought retorty that tax
requiredents can be safeluarded even without doing away with
anonymity and cite the example of Federal Germany where
there is a very effective and very highdeductien at source
on all dividends paid,and of Framce ,wheregwithout any
prejudice to capitel market movements,every sharsholder
must £ill ie a tax schedule before he cam collect his

déavidends,

As for the need to know the identity of blig share-
holders,the statute under consideration prevides for the
notification of all holdéngs exceedimg 10 per cemt of the
capital of a company. In addition,not only are these share-
holders,like eovery member of the Board of Management oxr
the Supervisory Board bound to adept the registered form,
but they are also bound to depoesit their shares with a bank,
They are reqguired,om pain of penalties,to declare the
number ,nominal value and category of their shares and all

dealings in shares,to the Puropean Commercial Register which

records and updates the poasition.
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83, Your Committee was almost unanimously in favéur of
the text presented by the Commission of the Communities.
Your Rapporteur has takem note of this and confines himself
to suggesting that the 10 per cert rate should be reduced

in proportion to the size of the company in questionj; He
recalled that this rate might prove incompatible with the
publicity requirements of a company with a very high capital.
He therefore thought that rhuxamsmmixsf this proportien
should be reduced for blg and very big companies im which
control is often emsured by heldinmges well below 10 per cenut,
He has mevertheless been bound te yield to the decision of
the majority of the Committee not to change the text proposed

by the Commission of the Communities.

843 Another discussion took place im your Committee omn the
'desirabiliti of allowing other types of shares such as

XZZRE participating shares and preference shares. On this
point,too,the Committee came to the conclusiom that it was
best to retain the proposed text,particularly since
authorising the issue of other types of share would de away

with the transparence aimed at by the statute.

85, Ypur Committee ther went om to comsider articles 54
to 60 on the issue of deobemtures and the protection of

deberture holders.

Article 58 stipulates that a meeting of the bodr of
debenture holders shall be validly held if three guarters

of the debenture helders are present or wepresemted omn the
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firast comveming. Mo quorum,om the other hand,is specified

for the second conveming.

Your Committeo quostioned whether a quorum however
small,should not alsc be fimed for the second convening teo
prevent the meoting being held with the attendance of too
few debenture~holders. The prevailimg view was that it was
better net to fix & querum Ifor the second convening if it
was desired to reach rapid decisiems om the questions for
which the meoting was called,particularly since a majority
of three quarters of the votes validly cast ip required for

the passing of resolutions.

TIBLE IV s ADMINISTRATIVE ORGANS ( Mrticles 62 to 99)

86, The proposed atatute for the S.E.provides for the

following administrative ergans s

- the Board of Management (Hrticles 62 te 72) which is
the managing body. It is beth the drivimg force of
the company and the chamnel of legal relations with
third parties. These relatioms are govermsd by
provisions which rely directly em Coumncil Directive
o 68/151/CEE desigmed to co-ordinate the guarantees
réquirod to protect the interests both of associates
and of third parties (1),already cited. The European
Parliament has expressed its opimion on the provisions
of this Directive in the report of Mr.Berkhouwer
already cited j

07 Mo
(1) #56.2° L 65,64 1h March,1968.
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- the Supervisory Board @Q}ticles 73 to 81) which
exercises permanent supervision over the compeny's
management. For this purpose it has wide powers
relating to the presentation of the accounts and
the delimitation of the respomsibilities of the

Board of Managomont. It is importamt te mote that it

is the Supervisory Board which mominates the KXKREWS
members of the Board of Management. The proposal
provides for employee representatiomn on the
Supervisory Board

- the General Meeving Ggfticles 83 to 96) responsible
for taking the decisions which are vital to the
company and which is therefeome the mm inspring 6f the
company. The shareholders mist be duly infermed of

all questions which the gemeral meeting is called upom to

decide.,

Finally,#rticles 97 to 99 oﬂk}he proposal (special
. supervision of the administrative eorgans) provide for the
exceptional cases in which serious reasons . prevent the
normal functioning of ome of the three admimistrative organs

and thoreby involve sericus prejudice to the company.

87 The intermal structure of the S.E.,as proposed to us,

,calls for the following general comments.

The principle of the division of powers amonrg the
various admbnistrative organs of the company is recognised

in all Member States. This divisiom is,however,organised



on differemt limes in the different mational legal asystems
concerned. The Commission of the Communitdes has chosen for
the S.E. the dual system,or in other words,the Germam system,
which it regaxrds as permitting constant and effective

supervisien.

This choice can be approved simce it meets the require-
ments of moderm business management ; the assignment of clear
and precise compotence and respensibilities to the Board of

by the Supervisory Board
Management ,the axercise/of a permanent supervision over the

progreas of the busimess and the limitation of tle competence

of the General Meeting to guestions wvital to the ocempany.

This dual system - management responaibility in the
haiadgof the Board of Hanagement amnd the fanctiom of super-
vision adssigned to the Supsrvisory Board - is,moreover
being inereasirgly laid down by the legislation of variocus
Member Statese. Applied in the Netherlamds,it made its
appoarancsé in Fremch legislatiom im 1966 - alyhough certainly
iz an optiomnal form,- while the projected company law reforms
in Belgium envisags its imtroduetion inm that country. The
propesal for the fifth directive on the administrative organs
of public companies under natiomal law provides for its

compulsory applicationm.

88; The various provisions of this Title of the regulation

seom to warrant comment in some dopth.'
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Article 63(2) under which only natural persons may
be appointed members of the Board of ﬁanagement, calls for
a first comment. At first sight,indeed,the exclusion of
incorporated bodies does not seem justified. However,since
the comfidence felt in a company primarily depends on the
people who manage it,your Committee reached the concluaionﬂ
that corporations should be ex¢cluded from th® Beard of

Management.

89. Article 64(2),at the end, specifies that the Super-
visory Board may at any time make regulations for the

internal operation of the Board of Mamagement.,

In this connection,your Commiteee feels that it
should be made clesar that the Supervisoery Board regulates

the internal operatiomn of the Board of Management,gfter

consultativn with the Board of Management,for obvious reasons

of efficiency. In additéon,the words ®at any tihe™ should

be deleted as redundant.

90, Under #rticle 65(1) each member of the Board of
Management shall have authority to represent the company

in its dealings with third parties,unless otherwise provided
by the Statutes,on the understanding that ;:v provision in
the Statutes to this effect ca.nH be relied upon to defeat

claims by thédrd parties.



Your Committee noted that this provision does not
specify whether representation can also be assigned to a
1umber of members acting conijointly. This practice - which
is dictated by the requirements of supervision - is very
widespread in practice among companies of a certain size.
The representative of the Commission of the European
Communities pointed out that the statute does not exclude
this possibility,but that in this event, too,the company
would be liable to third parties for the acts of its

representatives.

91. Article 66 lists certain acts of the Board of
Menagement which are subject to prior authorisation by the

Supervisory B;ard.

The first question raised by the Committee was
whether it was necessary to list these acts. The Commission
representative explained that the main reason for deciding to
1ist these scts was to enable the Works Council to be
consulted. In the light of this,your Committee raised no

other obijections.

Your Committee also noted that the second line of
the ITtalian text of paragraph 1 (d) was merely a repetition

of the opening words and should therefore be deleted.

Finally,certain vague terms such as *substantial parts

of the undertaking?, Ygubstantial curtailment or extension
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of the activities of the undertaking®,or "substantial
organisational changes within the undertaking® might lend
themselves to arbitrary interpretation. Your Committee
considers it desirable that ihe company Statutes should
clarify these expressions. The point could also be dealt
with in* the internal regulations of the Supervisory
Board. An even simpler solution,however,would be just to drop
the word 'substantial‘.jThe same comment applies to

Committec om '
Eirticle‘l£2&lz. The Comittee—on
Health/shares this view.

Social Affairs and Public

Oy Hee
The GCemmittee—enr Legal Affair§4however,leaves it to

the Commission of the Communities to choose the most

appropriate formula,

92. Articlie 67 provides that the company shall be bound
by the agts of members of the Roard of Manegement,unless

they are ultra vires the Board of Management as provided

by the statute.

In this connection,your bommittee notes a divergence
from the correponding provision (Article 9) of the first

directive,

The Commission refiresentative explained that the sole
murpose of the first directive was to harmonise national
legislations on this matter. Article 9 of this directive

was therefore a compromise hetween different points of view



and different situations. Article 67 of the statute,on the
other hand, took account of the most recent tendencies

which had manifested themselves in this sphere.

93. Article 68 fixes the period within which the Maxmgimx
of Management

Board/must submit to the Supervisory Board draft accounts

and a draft management report as three months after the

closing of each financial year.

In this connection,your Committee questioned whether
this time was not too short,especially for companies
carrying on business in several countries. It nevertheless
reached the conclusion that the text of the Commission of
the European Communities should be retained. It is indeed
current practice in a number of companies of a certain size
to draw up monthly accounts,which makes it easier to draw

up the annual accounts.

94, Article 69,among other things,provides that members
of the Board of Management may not engage in other
professional activities unless specifically authorised by the
Supervisory Board. Neither may they borrow, in any form

whatever,from the company or from its dependent companies.

These restrictions might,at first sight,seem too strict.
In the case of professional activities it could, in fact,be

objected that it would be enough to require authorisation
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for activities which might seem contrery to the interests

o the company. In the case of borrowing,it might be

obhserved that in practice companies make loans to members

of the Board of Management just as they do to other employees.
No doubt a certain supervision is desirsable,but such
supervision would be satisfactorily guaranteed by paragraph

4 of this same Article 69 which stipulates that any agreement
to which the company is a party and in which a member of

the Board of Management has an interest requires the prior

authorisation of the Supervisory Board.

Your Committee nevertheless reached the conclusion
that it was better to retain the text of the Commission of

the Furopean Communities to guard agadnst any possible abuse.

95, Article 71(1) provides,among other théngs,that the
members of the Board of Management are jointly and severally
liable for wrongful acts committed in the course of their

administration.

In this connection your Committee questioned whether
it was not desirable to clarify the scope and significance
of the term ®wrongful acts#. It is,indeed,obvious that the
principles of law in force in Member States are applicable -
in the specific case. But it does not seem that these
principles are the same in all Member States or are uniformly

applied there.
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The representative of the Commission recognised that
the application of this article might create difficulties.
But the ob/ject of the proposed statute is to lay down
general regulations,not detailed regulations,which would
be going too far. Furthermore,national 1legislations have
also adopted the same criterion. It is Jjudicial decision and
practice which then make it possible to formulate precise
rules. In any event,in case of need it would be possible
to apply in such cases Hrticle 7 of the statute which
stipulates that matters not expressly dealt with in the
statute shall be resolved in accordance with the general
principles upon which the statute is based or by the rules
and general principles common to the laws of Member States.
It should be added that a too precise wording of Rrticle 71
would be in dgnger of excluding certain specific situations.
In the last analysis it therefore seems preferable to
retain the general wording,quite apart from the fact that
such wording leaves a much wider discretion to the Emmmrrx

court.

In the light of these explanations,your Committee

rei’rains from proposing any amendments to the text.

96, In #rticle 74(1) (as indeed in other subsequent articles)
reference is made to ¥permanent establishments®. As pointed

out by the C;g:;;gggigkr Social Affairs and Public Healt?ﬁ

in the opinion drafted by Mr.Adams,the concept of xxak

permanent establishment is not clearly defined and it would
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be better to use the term "establishment". Your Committee

endorses this comment.

97. Article 77 deals with the proceedings of the

Supervisory Board.

With regard to paragraph 3 of this article, the
Com~,ff'ec A W
Gommittee—£fer Social Affairs and Public Healtq/unanimously
proposes,with a view to encouraging the trend towards
future progress in company law,ihe following amendment :
hDecisions shall be made by a majority vote of

members present. The Statutes may stipulate a special

majority for decisions wrich shall be specified.®

Comm Hee .
The Commibtee—for legal fffairs/decided,by a majority,

to endorse this amendment.

Paragraph 6 of this article specifies that! minutes
of Supervisory Board decisions shall be prepared under
supervision of the Board of Manazement¥. In order to avoid
any duplication or confusion it would perhaps have been useful
to specify that the minutes should be written by a member of
the Superviéory Board or a person designated by it for the
purpose. In view of current practice followed in Member
States,however,your Tommittee decided not to amend the

proposed text.
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98. Article 79 provides that members of the Supervisory
Board mey not borrow from the company or be party to certein

specified agreements

This provision calls for similar comments to those

made in paragraph 94 on members of the Board of Management.

99. Article 82(2) requires notice to be given to the
European Commercial Register of any transfer of shares

held by members of the administrative organs of the company.
Paragraph 5 provides that any profit made by such persons

on purchase and resale of shares shall automatically be the
property of the S.E. These provisions,which are based on

the law of the English-speaking countries,and, in part,on
French law,seem to be only partly justified. It is therefore
appropriate to ask whether shareholder's interesis should
not be further protected by a supervisorv body along the
lines of the United States Securities giihange Commission

or the French Commission des Opérations de Bourse. Your
Committee therefore invites the Commission of the Furopean
Communities to give close attention to this guestion,while
recognising that it cannot faill to raise certain institutional

problems.

100. Article 83 lists the competences and powers of the
General Meeting. This article calls in the first place for
one general comment,namely that additions to or exceptions

from this 1ist are also to be found in other provisions of
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the statute and it would therefore be useful fer the

Commission to recomsider the formulation of this article.

101, Under Alrticle 87(1) the manbers of the Board of
Management and the Supervisory Board shall attend general
meetings in a comsultative capacity. Simce the statute does
not preclude these members from votimg when they hold sHares
and to prevent any challenge,it sheuld bhe made clear in the
body of this paragraph that they have the right to vote on
resolutions when they are themselves shareholders,except

in the case pf the vote om discharge.

102, Furthermore,in ppragraph 2 of the same ﬂrticle PR
seems desirable to make it clear that holders of share
certificates or debentures convertible imto shares are not
entitled to vote since they do mot rum the same risks as
shareholders.

103.w Article EXHBI 88 deals with the exercise

of the right <o vote at the general meeting. Imn this
cennec-lon the Commission of the Buropean Communities
should consider the desirability of providing for postal
votes,which are tending to become gemeralised,for exampleae,
for matiomal political electioms. Obviously ome cannot
ddsregard the difficulties invelved in such cases in
determining the quorum and in the vote on certain items on

the agenda which call for discussiom at the meeting.
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i04.#*# The special supervision of the administrative organs
of the company is dealt with in Hrticles 97 to 99. IA
general,this supervision seems adequate. The text of Brticle
97 should,however,be brought into lime in the different
languages to make it vlear that the referemnce is to the

representative of a body of debemture holders.

105, Your Committee womdered what were the special reasons

which induced the Commission of the PFuropean Communities to

empower the Eurepean Marks Council referred to in the first
proposed

section of Title V of the/statute to apply to the coust

for the appointment ef the special commimsidoners referred

to in Efticlo 97«

The representative of the Commission of the European
Communities explained that the employees of.the S5,E. repres-
ented by the European ¥smrks Council certainly had a direct
interest in proper management. Bad mamagedhent could,ip
practice have serious repercussduins om the existence of the
company and consequently on security of employmemnt., This
wvas the zzsamiixk main reason which had led the Commission
to provide for the possibility of action by the employees'
representatives. A similar provision had,moereover,redently

been introduced into Netherlands poesitive law.

Yielding to this argument,your Committee decided mot
to make any amendmemt to the text proposed by the Commission

of the Furopean Communities.
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TITLE V 3 Representation of employees im the Enroggah

Company ( frticles 100 to 147)

106, Title V defimes the positiom of employees in the S.E.
This question of the participation of the employees inm the
running of the busimess in which they are ewployed is of
capital importance im the structum of the proposed regulation
and has been and still is the subject of keen discussion in
the different ﬁombor States of the Community. In gemeral
there is a growimg recognition of the fact that employess
are bound by g special links to the social and ecomomic
entity comstituted by the modern business and that they
should be able to make their veice heard in the decisios: of
that entity,especially when they are likely to have

important consequences for thelr owm existence.

107. The role of emplo}ees in the jife of the undertaking
is defined im very different ways im the different Member
Statee especially in respect of their participatiom in
management. li. ail Member States there aré works councils
whicih efford a forum for dialogue betwesen management and

employees,

In four Member countries there are express provisions
relating to the participation of employees in management

but they differ substantially from each other,

In Iftaly, with a view to the economic and seocial
betterment of labour,the Comstitution guarantees the employee

the right to dcollaborate? in the management of businesses.
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This principle must be applied in harmony with the require-
ments of production and ‘according to the ways and mesns and
within the limits fixed by law? (frticle 46). Up to now
Italian laws have noﬁglways applied this primciple emshrimed
in the Comstitutiom to the extemt which would have been

desirable.

In the ﬁednral Republic of Germany e employees'

representatives are ex officio members of the Supervisory

Board of public companies. This participation is on equal terms
- one member representimg the employees for every member

representing the shareholders ~in the coal and steel under-

(s - dererminabion
tekings within the scope of the Seobtrip-Manwpgewent Act
(Mitbestimmungsgesetz) of 1951,and to the exiteat of ome

third - ome representative of the employees for every two
representatives of the shareholders - in undertakings in
other sectors of activity pursuant te the Acv on the
organisation of labour in business undertakings ( Betriebs-

verfassungsgosetz) of 1952,

Jn thie Netherlands employees' representatives camnot
be members of the admimisirative organs of the company.
They have a right of veto,however,over the designation of
members of the Supervisory Board. This veto can be set aside
only by a decision of the Economic and Social Council of
the Netherlands on which management and labour organisations

are represented ( Act of 12 July,1971).
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In France;two members of the werks council are
entitled to attend all meetings of the board of directors,
and in some cases,of the supervisory board,in a comnsultative

capacity ( Act of 16 May,1966 and Act of 18 June,1966).

108. It should be mnoted im this commection that the proposal
for a fifth directive designed to co-ordinate matiomal
legislation on the structures of public companies govermed

by matiomal law,recemntly drawm up by the Commission of the
Communities and om which the opimion of the European Parliament
has already beemn requested,alms at making the participation

of employees in the administrative orgams of public companies

general throughout ikm all the Commumity countries.

169. The present propesed regulatiom takes account of the
existing situation. Interested circles in the different
Member States are,hewever, naturally putting up some
resistance,some people comsidering that the provisioms of
the regulation go too far compared with the exilstdng
situation n;:}i:hers maintain that employee participation

cann¢t bt effective unless it is ome-for-pne.

110, After this brief gemeral introduction,it seems worth
examining the text proposed by the Commission. In the course
of this examinatiom your Committee will alsd indicate the

amendments which it deems necessary to the text,with special

ow Sccial AZfairs

reference to the opimniom of the G
Comprlige made

and Publio Health/which has/duxates a long,meticulous and

and exhaustive study of the questiomn of employee participation.
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In the view of the Commission of the EFuropean Commun-
ities;the S.E. should not only take account of this tremd,
but should further it. In their opimion this~is all the more
necessary since the proper rumning of an undertaking with
establishments in different “ember States will largely
depend on the existence of legal mechanisms which encourage
co-operation both between the employees and management of

the undertaking and between employess in differemt countries,

It is for this reason that the propesed statute
provides feur legal mechanisms fer govermnimg the Pepresenta-
tion of employees and making it easier to determine
conditions of work amd remumeration in the context of the
European company ¢
1s the European Worke Council which ensures the repres-

entation of employees imn the emnterprise ;

2. the Group Works Council vhich emsures the represent-
ation of employees with an S.E. with establishments

in several Member countries g

3. the representation of employees on the Supervisory
Board
i, the possibility of cencluding collective agreements

between the B.E.and the unionsa represented within the

HARERTIKINE undertaking.

In the following paragraphs we propose briefly to
desoribe these legal mechanisms and to analyse the provisions

contained in the proposed statute om this point.
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The-Buripean Works Council ( Articles 100 to 129 )

111, A European Works Council must be formed in every

European Company having establishments in more than one of
the Member States. Its competence ex@%nds to all qrestions
affecting the whole of the compamy or more than ome of its

establishments,

The intermal works councils instituted in the company® s
establishments udder national legislation retaim their
competence except where the proposed statute assign#s
competence to the European Works Coeuncil; The members of the
Eurepean Works Coumcil are elected by the employess of each
establishment of the Europsan Company im accordamnce with
natéonal lawv. The functioms of the European Works Council arse
information and consulitatiom and,in wome cases,aspproval.

The Board of Management camnot take decisions om the major
questionas of social policy afifecting employses listed in
Hrticle 123 ﬁithdut the approval of the Buropean "orks

Council.

The Group Works Council ( Brticles 130 to 126 )

113. A Group Works Coumncil must be formed im every
European company which is deemed to be the contrelling
company in a group having establishmemnts in a number of
Member Sté@as or whose dupemdent undertakings have establish-
ments in a number of Member States. The members of the Group

Workd Council are apppintsd either by the Europeam Works
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Councils in the companies withim the group,where these are
companies in which a European Werks Council must be formed
pursuant to the statute,or by the employees' representative
bodies referred to in Mrticle 102 im the case of companies
under mational law or European c7£:nios which are not obliged
to form a.,Buropean Worke Council., The fumction of the Group

Workeé Council is to defend the interests of the employees

of the companies within the group.

Representation of employees on the Supervisory Board ( Qrticles

130 to 136)

113. Employees also have the right to slect to the Super-
visory Board one member for every two members appointed by
the general meeting. The Statutes may proevide for a higher
number of employees' representatives. The employees'
representatives are elected by the members of the intermal
representative bodies of employees set up under national law,
by votimng by lists. Electoral lists may be presented by

these imtermal representative bodies,by the Europeanm Works
Council,by ine trade unions represented in the establishments
of the Europeamn company and by the employ#es of the European
company. A trade union is represented whamm in an establishment
when employees pf that establishment are members of the
union. Where the number of employees’ representatives on

the Supervisory Board deoes not exceed three;at least pme of
them must be a person who is mot employed in an establishment
of the S.E. Where the number of employees' representatives

is four or more,at least two of them must be persons who
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are not employed in an establishmemt of the S.E. Employees
shall not be represemnted on the Supervisory Beoard if net
less than two thirds of the employees of the S.E.so decide.
The proposal further provides that when the Board of
Management is set up,the Supervisery Board shall appoint one
member to be specially respomsible for personﬁel and

industrial relatioms ( frticle 63(6)).

European collective agreements (Hrticles 146 and 147)

114, Finally,under the proposed statute,the working
conditions applicable to the empleyees of the S.E. may be
governed by a collective agreement made between the & .7,

and the trade unions represented in its establishmemta. i
working conditions govermned by collective agreement are
directly applicabgg and binding on all S.E.employees who

are members of a trade unicn which has subscribed the
collective agreememt. For other employees,their contract of
employment may stipulate that the workimng conditioms applic-

able shall be those specified by the collective agreement,.

i15. With regard to the substance of Title ¥ in general,
it should be noted that in the opimion drafted by Mr.Romeo
(cf.EP 27.066/fin.) the Economic Committee came down in
favour of the provisions for employee representatiom. In
the Committee's opinrion these érovisions
bconstitute a forvamd-looking compromise between the
experiments made in the matter of joint management,

the results of which are manifestly comtradictory
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in different places..... The experiments so far made
¢o - deforminabion
in the matter of jeimnt—menegemenit have shown that,

when it is properly applied,it caa solve,from the

outset,and om a concrete basis,the comnflicts which

may arise.®

The oew;_o; Social Affairs and public Health fwwitwe
has also,in principie;welcomed the prgonsed arrangements.
On some igortant points,however,very divergemt attitades
wvewe expressed,particularly as to employee represemtation on
the Supervisory Boarxd.

A € farcs

It should be noted that Economic umix@mmixk Committee,
too,was unable to adopt a unanimous attitude on this question
some experts comsidering the propesals of the Commission of
the Eurcpean Communities as too bold  while others,on the
contrary,found them too timid and yet others wewe opposed to
the employees assuming any responsibility for the management

of the undertaking.

1163 On the various proposals,a first commemt relates to
constitution

éktiole 100 which provides for the/mmtalmkizkmEmt of a

European Works Council in every European company which has

establishments in more than one Member State.

In this commection your Committee wondered whether it
was not also desirable to provide for the comstitutimm of
a European Works Coumcil in Eurepean coﬂknias with an

establishment in one Member State only.
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The Commission representative explainmed that the
object of the European Works Council was to emsure uniform
represeitation for all the employees of a European z@mpsmy
company. This object was already achieved im the case of a
Baropean company all of whose establishmemts were located
in the same Member State sikce im this case the matiomal

legislatdéon of that State applied umifermly.

Your Committee followed this reasoning.

repressntatives

117; Article 105 fixes the number of/dmkmguimm of the
to be elected

different establishments/to the Puropean Workd Coumcil

aa follows i

- from 200 to 999 empleyees 3 2 represemntatives
- frow 1,000 to 2,999 emplioyees 3 3 represemtatives
- from 3,000 to 4,999 employees : U4 representatives
- above 5,000 employees,for avery
additional 5,000 ¢ 1 repressmtativs,
Crovmmntter om Lommriree

The Gowunrittee—Ffor Social Affairs amnd Public Hoalth[
regarded this proportion as appropriate in view of the fact
that the European Works Council must have enocugh members
to carry out its very wide functions and to guarantee the
representation of the differemt categories of employees im

the European company.

It nevertheless suggested that establishmemts with
50 to 199 employees should have one representative omn the

Buropean Works Council.
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Commiliee
Legal Affairg/adopts this suggesfion

and proposes that lrticie 105 should be amended accordingly.

118, Article 108 lists the grounds for the expiration of
the term of office of a member of the European Works Council
as follows ; expiratiom of the mandate of the BEuropean Works
Councilyresignation,termination of comntract of employment,
or ceasing to be eligible for membership.
(owm it
The Geommitdvee—for Legal Affairs/and the Svmmititwe
Covmmtles vm s i 3
for Social Affairs and Public Hoalt%{think it important,for
the sake of clarity,to complete this list by reference to the
provisions of Mrticle 103(2) and (3) ( transfer of the assets
and liabilities of a European company to another European
company) and to make it clear that eligibility fer membexrshiy
depends on the conditioms fixed by the natioemal law of the
country in whié¢h the member has been elected. ® Article 108
should therofore read as follows :
# The term of office of the members of the Eurepean
Works Council shall cease upon expiratiom of the

mandate of the European Worked Council,or in the cases

specified in.&}ticle 103 paragraphs 2 and 3 on the

expiration of the mandate of the Puropean Herks

Council of the European compamy to which the transfer

is made,or by their resigmation,or by termimation
of their contract of employment or by their ceasing

to be eligible for membership under the mational law

of the country im which they are elected.b
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Furthermore,it seems essential to:give the emplop ees
or their representatives the power to supervise the members
of the Europeam Works Council,particularly in the event of
serious breach of the provisioms of the statute of the S.E.
For this same reason,the European Works Council should be
empowered to ensure,if necessary by legal proceedings,tiat
the employer observes the provisioms of the statute.

Commiltee

The Cewmittee—for Legal Affalrs/therefore agrees with

Clormen (128 g e
the Committes-Feow Social Affairs and Public Healt?/that

article 108 should be completed by the three following
paragraphs @

4 Application for the exclusion of a member of a

Buropean Works Council or fox the dissciution of

the Council on the grounds ef serious breach of

obligations under the presemt statute may be made to

the court compstent under national iaw by not iess

than one fourth of the elector employeeos,by Lha 5k

or by a trade union represemnted in the establishment

of the S.B.

# 1n the event of the dissclution of the European

Works Council,the court competent under national law

shall forthwith comstitute an electoral commission

to organise mew elections.

» In_the event of serieus bresnc'. of the obligationms

incumbent on the @m2102o§ under the present statute,

the Eurepean Works Council or a trade union represented

in the company may bring<proce@dingg:to terminate the

breach before the court competenti under mational law.
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Where an employer disregards a judicial decision

which has scguired binding force,the court;after
hearing submissions and upon summons to the employer
shall impose a fime not exceeding 5,000 u/a for ead

offemc@o&

119, Article 110 stipulates that any member of the Europsan
Works Council whose mandate expires before its normal term

or who is temporarily umable to carry out his mandate zxkxik
for any of the reasoms specified in grticle 108 shall be

replaced by an alternate member,elected as specified in

Rrticie 105;

To make sure that the European Works Council always
has enough members to emnsure its propew functionimg,the'
W\Social Affairs and Public Health/ha's asked
the European Commission to amemd the text as féddows :

é Anz member of the furopean Works Council who ceases

to exexrcise his mandate shall be replaced by an

alternate, This provision shall apply as may be

appropriate to_the replacement of any member of
the European Works Council whe is temporarily umable

to act.?
(ommi lee—

The CGvnmrirttee—Ffeor Legal Affairi/enderses this suggestion
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120, Article 112 affords members of the Eurceean Works
Council speclal protectiom against dismissgl. No employee
who is an actual or alternate member of the European Works
Council may be dismissed from his employmemnt during his term
of office on the European Works Council or during the three
yoars following,except on grounds which,in accordance with
the natiomal law applicable entitle the European company to
terminate the contract of employment without motice. According
to the commentary of the Eurépean Commission this condition
the employee
is satisfied only if km/is guilty of serious misconduct
as against the company. The Commission deems it mecessary
to refer to matiomal law tWEvoid overloading the statute
with detailed rules on the law of dismissal. The equal
treatment of members of the Europeam Works Council is,
however,not affected,since the conditions for the dismissal
of an employee without notice are basically idemtical in
all Member States.

Commiltee
Legal Affairs/and the Oemmitisge—Low

Social Affairs/hgroo with the Commission of the European
Communities in thinkigg that the protection of members of
the European Works Council against dismissal is essential
to guarantee the independence and effectivemness of employee
representation. This protection is desdigned to give the
members of the Ef/fropsan Works Council the guarantee that
their acéivities om that Council will not operate to their
disadvantage. The continuance aguimsi of protection against
dismissal for thres years after the expiry of the term of

office on the European Works Council is also justifiied,
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since anxiety about finding a job might seriously compromise

1

the independence of the members of this Council.
Comm liee
The GComuitbiee—Ffor Legal Affairs/mevetrtheless thinks
that the duration of protection of the members of the
European Works Coumncil,whieh is three years in the
Coumission preposal,should be reduced to twe years which
seems to it to be long enough.
Cc)mm;fhe " J .
The Coumitiee—fewr Social Affairs and Public Heamth fumin
given under Hiticle 112
considered at length how the protoction/against dismissal
of members of the European Works Coumcil could be improved.
It turmed down the Rapporteur's propesal that the provisions
in force in sach Member State im favédur of members of works
councils should be extended to the members of the European
WorksC8uncil,on the grounds that this extensiom would have

the effect of applyimng different legal systems to the members

of the European ¥Works ®ounmcil.

The Committee nevertheless expressed itself clearly
in faveur of giving the Buropean Works Counecil a right to
participate¢ in the question of the dismissal of its members.
Opiniens were,on the other hand ,divided as to the extent of
" this right,some people thinmking that approval should be
required,while others thought that prior consultation was
enough.

C’,‘x ~wSiten .}

In the end the Geussd Socéal Affairs and Public

A’Jﬁlﬁ ((l
Hoaltﬁ/proposod that pearagrzpis 112 should be completed by
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a new paragraph worded as follows 3

¥The said form of dismissal,which shall be mzsp

exceptional omlyj;shall not,however, be applied

without prior comsultation with the Furopean Works
Council.ﬁ

In its opinion this compromise formula emnsures equality
of treatment for mvmbers of the European Workd Council. It
isplso in line with a principle which the Commission itself
has stressed im its repert on the provisions in favour ef
employees in the evemnt of dismissal under the law of Member
countries (foc.SEC(72)1516/final of 3 May,1972). The
following passage,in particular can be found on page 15

#The members of the bodies representing employees

in the undertaking have amn unquesticmable right to

protection against dismissal. In principle,the

dismissal ¢of employees who are members of these
bodies should be impossible except i1in the evemt of
the total closing down of the undertaking,or of
sepious misconduct justifying immediate dishissal,
after prior comsultation with the representative
body.‘

* Commiltee
The Gummittev=few Legal Affairs /supports this request

and these comsideragions 1in the comviction that it is
necessary to protect workers who mssume the difficult and
highly responsible task of defending the interests of the

employees ia the undertaking.
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Along the same line of theught it would even go
further and complete Anticlo 112 by extending the protection
of members of the Buropean Workk Council to candidates for

election to that body.

121, Article 113 (1) specifies that during their term of
office the members of the European Works Council shall be
exempt from the obligatior to carry out the duties of their
employment to the extemt to which they consider it

necessary for the performance of their duties on the Council.
This provision might give rise to some abuse by less
scrupulous members of the Eureopean Works Coumcil amd it
would therefore be preferable to replace the words "to the
extent to which they consider it mecessary" by the words

"to the extent mnecessary".

122, Article 114 deals with the duty of secrecy om the
part of members and former members of the European Works
Council, It would be doﬁsirablo to extend this obligationm
to experts and trade uniocn delegates who attend meetings

of the European Works Council under the procedure specified

in drticles 116 and 117.

Article 114 should therefore read as follows 3
*Present anddformer members of the European Works
Council shall be bound p&rticularly %o keep the
secrets of the umderteking and its affairs which

come to thoeir knowledge by virtue of their membership

of the European Works Council and which bhave been
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declared secret by the Board of Management. THis

provision shall also apply to altermate members and

to the trade union delegates amnd experis specified in
articles 116 and 117.%

123. Article 116 provides that at the request of one sixth
of its members,the European Works Council may decide,by

a majoriyy vote,that the delegate of a trade union represented
in an establishment of the Furcpean company shall be entitled
to attend certain meetings of the Council in a comsultative

capacity.

In this connéction the Cemmi-teee—en Legal Affairs fommltee
asked whether this proportion (ome sixth of the members) was
enough,and reached thse conclusion that it should be increased
to one fourth of the members of the Council.

Cormmitlec on tommirer
124, As the Gowmitee—fes Social Affairs and Publicﬂbaltﬁ/
points out in its opinion,ﬂrticle 119 broadly defines the
tasks and competences of the Buropean Works Coumcil. In
general,the funotion of the Coumcil is to represent the
interests of the employees of the European company, Its
competence is,however,limited to matters which concern the
whole of the European company or more than one of its
establishments. This competence does not extemd to matters
which are the subjeet of a collective agreement. Finally,
the Furopean Works Council is required to ensure that effect
is given to provisions of law existing for the bemnefit of

the employees of the S.E.,collective agreements and ggreements
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concluded with the company as a result of its efforts,

The Co&§2¥¥:£:;;; Social Affairs amnd Public Hoaltﬁ{uskod the
representative of the Commission of the Communities if the
provisiomn in the first semtence of the second paragraph of
EﬁWiclo 119,under which the competence of the European Works
is limited to matters which concesn the S.E. as a whele or
several of its establishments,had the effect of imvalidating
or resatricting the rights of mational works coumnocils which
might be more extemsive than those redognissd im the

European Works Council.

The Commission represemtative answered this guestion
in the negative,recalling that,under a general principle of

law,there can be no derogation from labour law,

With a view to defining the competence of the European
Works Council more clearly and more precisely,the Cocummi-bbee
Cormmitres «a iR
£oe Social Affairs and Public Haaltﬁ/w@uld 1ikalﬂrtiolo
119(2) to be worded as follows 3

4 The competemce of the Buropean Works Coumcil shall

extond to matters which comncerm more than one

establishment mot located im the same Member State

-

and which cannet be settled by national works councils

acting within their own establishment. Its competence

shall not oxtend to the megotiatiom or conclusiom of

conventions or collective agreements concerning the

working donditions of employees. unless a collective

agreement expressly authorises the comclusion of

supplementary agromments at establishment lovel.‘
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The Legal Affairs Committee supports this amendment.

125, A:ticle 120 specifies the procedure flor co-operation

between the Board of Management and the Kuropeanm X¥mrks Coumcil.

Under paragraph (1) of this articld the Board of
Management and the European Works Coumcil shell meet at

regular intervals for joint discussion.

Your Committee comsiders that these meetimg® should
be held at least four times a year to avoid any controversy
between the two bodies concermed. Furthermore,the words
*for joint discussion® are redundant and should be dropped.
This psmragraph would therefore read @

¢ The Board of Management and the European Works

Council shall meet at regular intervals and in any

event not less than once & guarter.‘

Paragraph 2 of this same article stipulates that the
Board of Management shall semd the Europeam Worke Council
a quarterly report in writing om the gemeral économic position
and future evolution of the company. This report must
contain at least
(a) a general survey of developments in the sectors of
the econowmy in which the Eurepearn company operates ;
(p) a survey of the development of the business of the
European Company 3
(o) an exposé of likely developments and of their
repercussions on the employment situation j

(d) a survey of investment resolved to be made,
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The Boaird of Management must also inform the
European Works Council of every event of importance.
(: mwitbee o |
In its opinion,theASooial Affairs and Public Health
Copmitee poeints out that early information of the European j
Works Coumncil enakles it to forestail or the
unfavourable consequences which may result for employees
from changes in the economic situation and the adeption of ,
certain measures,and ,in co-operation with the Board of !
Management to seek a timely solutiom to the difficulties
which may be feared. It suggests that the obligation on the
Board of Management to provide information should extend to
measures of ratiomalisation,especially as the Commission
itself in its commentary says that the European Works Council
¢ ié to be informed of important decisions in advance,
such as those concerning .... rationmalisation measures
which may have comnsiderable repercussions on the
development of the S.E.and on the position of its

employees.®

For the rest,it seems useful to widem the obligation
of the Board of Management to inferm the European Works
Council and to make it more precise.

Comm. UFec o™

ThﬁASooial Affairs and Public Health Coummitiee

therefore proposes that paragraph 2 of Akticlo 120 should

be worded as follows 3



$The Board of Management of the S.E.shall imSmrmxik
inform the European Works Council not less than once
a_quarter of the general ecomomic positiom of the S.E.
and of its future development. To this end it shall
send to it every quarter a report on the preceding
quarter. This report shall give full and up~to-date
information on @

- the economic and finamciel position of the S.E.

- the state of production and marketing

- the production and investment programme

- rationalisation projects

- producticon and vorking methods,especially the
introduction of new working methods

- any other fact or projeot which may have an
appreciable effect om the interests of the
employees of the Furopean comgany.‘

On this point,too,the Legal Affairs Committee agrees

with the Sccial Affairs amd Public Health Committee.

126, Under érticle 121 the BEuropean Works Council shall
receive the same communications and documents as the
shareholders. In addition,the ahnual accounts,after adoption,
must be sent to the European Works Council for information,
with the nacessary comments omn their preparation.
Comn Tt o

Here again,thenSocial Affairs and Public Health

éonn#tos deems it essential that the right of the European

Workd Council to information should be enlarged,soc that the
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annual accounts of the European company are the subject of
an oral explanation by the Board of Management and of debate
dixEREEiER in the context of the Jjoint discussions of the
Board of Management and the European Works Coumcil. This
(fommittee therefore proposes that grticle 121(2) should be
amended as follows 3

b1n particular,the annual accounts ,after adoption,

and the managemeimit report shall be sent to the

Buropean Works Council for imnformation,and shall be

duly commented on.‘

The Legak Affairs Committee supports this amendment.

127, Undoriégticlo 123 any decision comcerming certain
matters made By the Board of Management shall be void without

the agreememt of the European Works Coumncil. These matters

are 3

(a) rules relating to recruiitment,promotiom and dismissal
of employees j

(b) implementation of vocatiomal training 3

(¢) fixing of terms of remuneration and introduction of
new methods of computing remuneration ;

(d) measures relating to industrial safety,health and
hygiene ;

(e) intraduction and management of social facilities ;

(£) daily time of commencement and termimation of work ;

(g) preparation of the holiday schedule.
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Cowm.kt’(l o
The,ﬁocial Affairs and Public Health Cemmittes

stressed the meed to extemd this right of the Buropean Works

Council and to make it much more specific. In particular,it

thougbht it essential that the BEuropean Works Council should

also be consulted before the social plan was drawn up
mitigabion

( compensfation for or mctton of the economio

disadvantages resulting to mnxkaExs emplovees from the

adoption by management of raiionmalisatien measures).

In addition it expressed itself,bw a majority,in
favour of the extension of the right of }o@néoaecision to
the decisions of the Board of Management on the matters
specified in.A%ticle 124 ,nemely job evaluation and f%ﬂing
wage rates per job or for piecework,and therefore of the

deletion of this article.

The Legal Affairs Committee,however,by a majority,
considered that the reimforcement of ?he powers of the
Buropean Workd Council desired by thé;§;:;;1§;ffairs and
Public Health Commi-déee went too far and it opted im favour
of the text proposed by the Commission fordarticles 123 and

124,

128, Article 126(1) specifies the procedure for

consultation by the Board of ﬁanagement with the European
Works Council. The Board of Management must set out in writing
the reasons whiéh have led it to take the proposed decision

and the likely comnsequences of the decision from the point

of view of the business and of the employees.
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If the Board of Managemernt disregards the recommenda-
tions contained in the opimnion of the Europeam Works Council,
it must state its reasons.

Cuwn.w( o

The Légal Affairs Committee and tthSocial Affaars
and Public HealtL Committee regard the consultation procedure
as very important,since the decisions which the Beoard of
Management has to take will have substantial effects om the
employes
wd&ﬁlaa,and,by this procedure it is possible,especially inm

fdrticle~
the cases specified in peregraph 125 to prevent these
decisions having prejudicial effects for the¢employees or to
mﬁ@ahk’
these effects. They therefore think it should be
made clpar,in conmection with this consultation procedure,

that the Buropean Works Coumncil must be informed in good time

and in full detail.

Article 126(1) should therefore be completed as follows

#(1) Consultation by the Boad#d of Manageent with

the European Works Council,whe shall be givem full
information iln good time,shall be in writimg,setting
out the reasons underlying a decision and the likely
consequences of the decision from the point of view

of the busidess and thm of the employoes.‘

129, Article 127 provides that the European Werks ﬁ Council
may,to the extent that it is competent,make esddmrtiww wWorks.
agreements with the Board of Management of the S,E.in respect
pf the mattors/nﬁgggg;gadin frticles 123 and 124 and dealt

works . .
with above,and that the eelleediwve agreements made by the
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European Works Council shall prevailil over agreements made
by the representative bodies referred to in rticle 102.
This provision prevemts the co-existemce of different

collective agreements.

In its commentaries the Euxrmpx Commission states in

80 mamny words 3

¢
The provisions of collective agreements camnmot be

varied to the disadvantage of employees by imndividueael
agreements.*
(e bl
TheASocial Affairs and Public Health Gammitbéee,with
a view to clarity and legal certainfty thinks that this
important proposition should be added toxgrticle 127 imn the

form of a new paragraph 3,

The Legal Affairs Committee cam only support this

proposal.

130, Articile 128(1) provides that a court of arbitration
shall be established for the settlement of disputeas between
the Board of Management and the Huropean Works Cpuncil of
the S.E, Its decisions are binding on both parties. To
justify the existemce of this arbitratiom court,the
Commission rightly relies,first, on the need to settle all
disputes within the undertaking itself,sc as to emsure that
co~-operation between the Board of Management and the
EBuropean Works Council §a as close as possible and

characterised,so far as possible,by mutual confidence, and



on the fact that it will mot always be poessible to reasch a
negotviated agreement.
Commttrt on

Thoﬂﬁocial Affairs and Public Health -Commititee
considers that the compemtencse of this arbitration ceurt does
not extend to fundamental issues,but is simply limited to
the settlement of procedural gquestions and,further,that it
does not extend to disputes which arise when the Puropean
Works Council is simply comsulted,but is limited to cases

where the agreement of the European Works Council is regquired.

The Committee takes the view that,for legal reasons,
the arbitration court must not be endowed with competences
which are reserved to the competent courts,

Co mmidten -

In the light of these coneiderations,the, /Social Affairs
and Public Health Gommmésep urges that Mrticle 128(1) should
be completed and thereby clarified as follows :

& (1) A court of arbitrakgion shall be established

for the settlement of disputes between the European

Works Council and the Board of I Management

of the S.E., It shall be competemnt to deal with

questions of procedure im matters where consultation

with the European Wsrks Council is required., In cases

where the agreement of the European Workd Council is

required pursuant to £rticlo 123 it shall decide upon

the merits.?

The Legal Affairs Committee supports the comments

C,A e P 0
of thoASooial Affairs and Public Health Cemmitéee and

adopts the proposed amendment,.
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131, Articles 130 to 136 provide for the cometitution of a
Group Works Council or other single body represemnting the
common interests of employees and fixesthe formalities for
its constituﬁ;n and functioning and its competence. Such
bodies must be created in every S.E.which is the centrokling
company in a group with establishments in a number of Member
States,even if such comtrolling S,E.is itself depemdent on

apother company.

In its commentary on the text of ﬂrticle 130 the
Commission of the European Communities poimts out that if
a number of undersakings are united under a single group
management ,many decisions concerning the undertaking are
entrusted to the comtrolling S.E, and the employees'
representative bodies im the various undertakingg are unabde
to take parsc in them. It is therefore noceésary to provide
for a common representation of the employeses of all the

undertakings in the gwoup.

The relevant provisions are approved in prenciple
by the trade unions organised at European level. Om the
other hand the Union of Industries of the European Community
does mot conceal its hostility to these measures,if only
because the group works council is unknowr in any Member
State and,secondly,because it is mot certain that such a
body could effectively mimx exert any considerable or
reasonable activity in favour of the employees of a groupj
finally,the Union of Industries of the European Community

considers that the competences assigned to the Group Works

Council are too extensive.
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After attentive oexamimation the Legal Affairs Commitéee
has opted in favour of the text of the Commission o¢f the
Communities and therefore proposes no amendment. The
provisions in question can;in any evemt,be reviewed in the

near future in the light of sxperience.

Cﬁ It should be pointed out im this connection that the
O’hs'wuf (" L]
(SEEI;I/foairs and Public Health Gommbédee has also expressed

itself in favour of the proposed text.

132. Section three of Title V of the proposal for a
regulation now under comsideratiom;containing Ertiolos
137 to 145,deals with the representatiom of employees on
the Supervisory Board. The substance of these ‘?ﬁrtiolas id

rhis
briefly summed up in paragraph 113 of the—pwresent report.

133, The key peimt in this sectionm of the proposed regula-
tion is grticlo 137 (1) as follows :
dThe employees of the S.E.shall be represented on the
Supervisory Board of the Compamny. They shall appoint
one member for every two appeinted by the genmneral
meeting. The Statutes may provide for a higher

number of employees!' representativcs.‘

Under this provision the employees of the company
0 - Actermination
are vested with powers of supervisiom and jeini-aaaagement
additional to those assigned to the bodies representing
employees in the different establishmemnts. In the opinion

of the Commission of the Communities,the institutiomalised



- i34 -

co~operation of shareholders’ repressntatives and employees’®
representatives within the Supervisery Beard will mmzexxgs
encourage the information of employees and their assumption

of respomsibilities im commeetion with the Buropean company.

1343 The attitudes of labour and management towards this
presence of employees im the Supervisery Board are irrecomcil-
able. The trade uniéms orgeanised at Eurvpean level comsider
in effeoct that the proportion of one to three assigmed to
employees' representatives on the Supervisory Board is
unsatisfgftory and they therefore ask that one ocut of every
three members of this bedy should be designated by the general
meeting,ome by the employees and the thirxrd by co-optiom. Imn
the view of the trade umioms,this is the only way ef

enabling employees teo take an effective part ir the decisiens
taken within the company. The Union of Industries of the
Eurepean Community,om the other hampd,rejects the system
proposed by the Commission of the Buropean Communities,since
it regards the imstitutionalised partfcipation of employees

in the Supervisory Board as inopportune,

The Standing Committeei of Chadbers of Commerce of
the European Community yas also,by a majority,indicated its
doubts about the previsions for employee represemtation in
the BEuropean Company. In its opiniom the system adopted by
the Commisaion of the Buropean Commumities is teoo bold
and will certainly met be accepted by some countries,
particularly since the proposed regulation assigns certain

powers of decision to the Europeamn Works Council.
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135. The attitudes of the Parlismentary Committees which
have comnsidered the question can be summed up as follows.
A’ FhwS

The Economic femmiimm Committee unanimously ceomnsiders
that the proposals of the Commission of the Communities for
the representation of employees must be regarded as favourable
since they constitntiu forvard-looking cempromise between
the expewiments made in jeint managemzart in the different
Member States.

C‘o,.,...H'u Cas

TheﬂSocial Affairs and Public Health Lommibtéee,on
the other hand,was unable to reach unenimity in this matter.
The #iajority of the Cemmittee were im fact im faveur of
the text proposed by the Commission of the Comsunities,
while a minority would have preferred tripartitie
representation,one third employees’® roprosentatives,one
third shareholders’ representatives amnd ome third of the
members co-opted by these two groups.

Coy»‘rl-ér( § ¥

Thquocial Affaizrs and Public Health Pommtbites was,

however,unanimous in recognising that the Eureopean Commission

was right in affirming the need to create_a single model
for the representation of employees om the Supervisory

Board ef all Buropean companioes.

i36. In the Legal Affairs Committee,three difSeremt poeints

of view emerged.
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Some members felt that the representation of employees
on the Supervisory Board was unacceptable,since it wes based
on the boldest experiments so far made in a simgle Member
State only and took mo accoumt,as should be dome,of the
situation existing in other Member States. They further
congider that the capital fact must mot be overlooked that
the trade unions in that Member State follow a responsible
and non-~politicised line of action,which,they assert,camnnot
be said with certainty of the trade umions of cther Member
States. It should therefore be fer the Statutes of the
different European cmparies to specify im each case the
nature and extent of employee participatioen im the life of

the undertaking.

Other members thought that the formula of the proposed
regulatiorn was worth trying out for a certaim number of
years - say five years - provided that any adjustments were
made which might prove to be mecessary in the light of

expoewience galned.

Finally,others were in favour of displaying boldness
aux and following the minority opiniem of the Secial Affairs
and Public Health Committee in order to give workers equal

influence with shareholders em the Supervisory Board.

By a small majority ( 8 votes to 6 with one abstention)
the Legal Affairs Committee adopted the last view and decided

to amend drticle 137(1) as follows 3
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(1) The Supervisory Board ef the S,E.shall

consist as to ome third of represemtatives of the

shareholders,as to omne thi®d of representatives of
the employees and as to eome third of wmembers co-opted
by these two gz:cm;pls.‘ﬁ

1372 Article 138 stipulates that employees shall not be
represented on the Supervisory Boarﬂ if not less tham two
thirds of the employees of the S.E. so decide. A decision to
this offect may be taken only once during the term of office
of the Supervisory Board.

Co mmiter e .

In this c@nnoetiom,thg45001a1 Affairs and Public
Health dommitted points out that the following sase is not
clearly settled 3 if the umxkexmzhy employees,by the
requisite two-thirds majority,waive their represemtation
during the term of office of the Supervisory Beard,what

will happen om the axpiry of the term of office ?

The repressntative of the Commission ¢of the Communities

explained that it must be taken that the employees would
nevertheless be repressntod in the mnew Supafviscry Board,
with,of course,the possibility of again waiving their
representation. In fact;the Commission expressly says,in
its commentary onﬁg}ticlo 138,that employee representation

in the Supewvisory Bsard is treated by the statute as

a new comncept.
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Waiver of employee represemtation on the Supervisory
Board is valid only for the term of office of the BSoard.
Since thia# waiver can,moreover,be regarded as a rare exception,
the Commission has deliberately provided an imcomplete
regulation in this case. In the kight of the foregoing,the

ng“i‘r!\ [

%hpASocial Affairs and Public Health Gemmid

» has asked
fﬂ f‘u
vhot Article 138(2} ehkowld be completed by the follexing
sentence 3
4It shall be valid for the remainder of the term of

office of the Supervisory Board imn the course of

which it was takon.‘

7
enolavsesS

The Loghl Affairs Committee gladiy—supports this

amendment .

138, Article 142 provides that notwithstanding that the
election of the employees' representatives hhall not have

taken place within the twé months following formation of the
S.E. or prior to commencement of a mew term of office of the
Supervisory Board,the Board shall be entitled to exercise

%% its powers through the members elected by the general meeting
until such time as the employees' representatives have been

elected.

In its comments the Commission motes that im this event,

calculating the majorities required in the case of the

Supervisory Board,the number of seats allotted to the

employees' representatives will be disregarded.
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The Sooial Affairs Committee considers that for the
sake of clarity and legal certaingy this provision should

be included in the text of Mrticle 142,
The Legal Affairs Committee supports this request.

139. Under Adrticle 144,the members of the Supervisory
Board elected by the employees shall hold office fer the
same period as those appointed by the general meeting. The
Commission rightly points out in its comments that this
provision is8 designed to ensure the effectiveness and

continuity of the work of the Superbisory Board.

The term of office of the members of the Supervisory
Board,like that of the members of the European Works Council
comes to an end on the expiry of the term of office of the
Board,on resignation;, on termination of the contract of
employmemt or on ceasing to satisfy the conditiomns of
eligibility ( of.‘rticle 108). Sidilarly,as in the case of
the European Werks Council,any member whose term of office
comes to an end or who is temporarily prevented from acting,

must be replaced by an altermate ( chA}ticlo 110))

By analogy with the request made in conmection with
/ﬁrticlo 108 as te the possibilities of the employees
removing members of the BEuropean Works Council,the Secial
Affairs Committee would like &rticle 144 to be completed

by the followiang paragraph :
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¢ Application for the exclusion on the grounds of
under Mefnmutshmwe’

serious breach of svetwbteory obligations/of a member

of the Supervisory Board elected by the employees

may be made to the court competent under mational law

by not less than ome fourth of the elector employses,
by tine Board of Managememt of the S.E. or by a trade

union represented in the establishment of the S.E.

Exclusioen may also be requested by the Supervisory

Board. &
The Legal Affairs Committee agrees with this proposal.

140, Article 145 stipulktes that employees' repressntatives
on the Supervisory Board shall emnjoy the same protection in
the matter of dismissal as members of the Rurcpean Works
Councily they cammot be dismissed during their term of office
or for a certain time after it expires,unless there are

grounds for dismissal withéut netice.

On this subject the Social Affairs Committee has
asked that,in order to guarantee the protection against
dismissal ¢f the employees' representatives on the Supervisory
Board,grticle 145 gshould be completed by the following

sentence 1@ & Anv dismissal effected im breach of this

provision shallf®$ null and void.¥

The Legal Affairs Committee also agrees with this

proposal.



- bt -

41, Finally,grticles 146 and 147 provide that the
conditions of ewployment withim the S.E. may be regulated by
collasctive agreements made betweem the S.E.and the trade

unions represented im its establishments,

The concluslion of Buropearn collective agreements is
designed to d¢ wway with umdesirable disparities im working

conditions inside the same undertakiag.

The conclusion ef these collective agreements may in
any event be regarded as a favourable step forward towards
the introduction of EBurepean legislatdon on coelleetive
bargaining. This pessibility therefore rightly finds a place

in the regulatiom uandexr comsideration.,

TITLE VI : PREPARATION OF THE ANNUAL ACCOUNTS ( é&ticlos

148 to 222)

142, The rules for the preparation of the amnual accounts
relate dolely te the balance sheet regarded from the point

of view of wommercial daw,excluding tax assessment. These
rules do not apply to banks or insurance companies constituted
in the form of am S.E. The S.E. has & very wide obligation

of publicity . On this point the preoject is based om the
regulations in force in the Member States. But it also allows
for the possibilities of future develecpment,since it gives
undorgakings the choice/:ﬁtnnlx drawing up g the profit

and loss account ( Hrticles 167 and following) in the moderm

pattern based on the subdivision of tradimg costs by sector
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of activity ( Brticies 179 and fellowing) and leaves it zampims
complete freedom to value assets shown in the accounts by

the %replacement cost method*® ( HBriicle 181).

The ahnual accounts consist of the balance sheet,the

profit and loss account and the netes on the accounts. These
composite

documents form a/zampimte whole. The balance sheet may be
drewn up either in the horizomtal (frticle 153) or in the
narrative (artiols 154) form of presentation. The notes
on the accounts must contain commemtary on the balance sheet
and profit and loss account in such manmer as to give as
true and fair a view as possible of the company'’s assets,
liabilities,financkal situation and results (¢6rticles 190
and following). The annual repert (ﬁrticle 195) must give
a true and faithful accoumt of the development of the
company®'s business amd positiom during the past financial
year. If the S.E. is the controlling company im a group of
companies it must,ir respect of the group,draw up a
consolidated balince sheet and a comsolidated prefit and
loss account, together with motes om them and a comsolidated
annual report ( Ariticles 196 and following). The ennual
accounts and the annmual report must be audited by an
independent auditor acting on his own respomsibi2ity and

in accordance with professiomal usage ( grticlos 203 and

following).

In bpgad outline,the procedure for preparing the

annual accounts is as follows.,
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The Board of Menagement draws up the balamce sheet
and annual report im draft form. These drafts,accompanied
by the auditor's report and a propesal for the appropriation
of profits,are submitted to the Supervisory Board. The
Board of “anagement and the Supervisory Board deliberate in
Joint session and adopt the balance sheet and amnual report.
They may appropriate mot more thanm half the annual profit
to reserves. The general meetimg decides on ghe appropriation
of the remaining profit. Im the svent of the Supervisery
Board and the Bnard of Management failing to agree on the
annual aceounts or the appropriation of profit the guestion

is decided by the amnual meebting.

143, In its opinien or the pfop@sed regulation under .
consideration;the Economicgg§:mtttoo finds that the provisiomns
contained in this Title amply meet the requirements of
modern publicity. In practice,these provisions xiimw give
people outside the company a precise idea of the gituation

of the business,both financially snd from the point of view

of equipment and personmnel,

Furthepmore,the procedure laid down fer preparing
the annual accounts of the S,E, merits adoption as a model
for presenting the amnual accounts of matienal companioes.

It would therefore be desirable that the relevant provisions
at present govermiéng companies under mnatiomal law should

be amended accordingly.
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22 144, One camn only approve these gegeral comsideratiomns
RfRirs
of the EconomicﬂCommitteo. It seems worth pointimg out,however,
that the statute provides two differemt forms of presenting
the balance sheet and four different forms ef presenting the
profit amd loss account § it will therefore mot always be
different

posaible to compare theampual accoumts of/compmmies if they
do mot adopt the same forms. Im addition,the articles om the

preparation of the annual accounts call for the following

comments.

145, Article 152 provides that the balamnce sheet may be

in herizoatal or narrative form,

Article 153 lists the items whilch must be imcluded in
a balance sheet im horizental form. It may be mnoted im this
conneetion that the breakdown givem under heading B III,
®Investments and othsr fimamcial asseﬁsd,nahely items 1 and
2 ( investments in general and holdings in associated
companies) and items 4 end 5 ( claims on companies im which
the S.Epyholds an investment and claims on associated
companies) seems too detailed. These items would gaim from

being regrouped.

Item 4 of heading C I (stocks) shows ¥prepayments on
account of stocks?. Since the publication of this item is
likely to disclose the company’s commercial policy more than
is necessary,this item should be comhined with item I of

the same heading (raw materials and suxiliary materials).



Fugrthermam, sections III and IV of heading E
(depreciation and provisions for depreciation) should mot
be separated,since the statute centalme mo precise criteriom
for distvinguishing between dopreciatioﬁ and provisiom for

depreciation.

146. Under Hrticle 161 there is an investment whem an S.E.
is prezmmmsd presumed to hold 10 per cent of the shares in
the capital of a company limited by shares. It may well be
asked in this connection whether mere presumption is a valid

criterion.

47, Under Article 176, the item “Taxation of profits?® in
the profit and loss account must show the actual amount of
tax payable in respect of the fimancial year and also,
separately,the amoumt of any future tax liabilities. In its
comments on this article the Commissior of the European
Communities explaims that future tax liabilities mean tax
charges which have been incurred during the year but will not
become due and payable umtil subsequent years. I{ seems
deirable to include this dofinitionﬁf future tax liabilities

in the text of the article.

148, Articles 179 and following deal with the *valuation of
items in the anmual accounts. Article 179 (1)(a) specifies
that only profits earmed as at the date of the balance sheet
shall be included. It may be asked in commection with this
provision whether the meaning of ﬁprofits‘ should not be

more precisely defined.
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149, Under Brticle 181 the replacement cost method of
valuation may be used as an alternative to the historical
cost method. T?e Commission of the European Communities

thought it mrxmpjimim proper to provide these two altermatives

for the followimng reasons.

Historical costs can be ascertained precisely,whereas
valuations which take accoumnt of changes in the value of
money or other factors affecting replacement costs cannot
always be made with ocertainty. Evem where anmual profits

include notional
based on replacement costs mmmixim,to some extent,fimkktksmx
profits,these notional profits de not mecessarily have to
be distributed to shareholders. Om the contrary,precisely
for the purpose of avoiding any distributiorn of motienmal
profits,it is open to the administrative organs of th§
company to epply the principle of strict comservation of
capital or company assets#y oreating a special reserve for
the purpose. This methed,however,detracts from the principles
of clarity and prudemce which should be applied im drawing
up a balance sheet,since the amoumt of notiomal profit can
be determined only approximately. On the other hand under
the replacement cost method the amnual profit is already
purged of notiomal profits. The replacement cost method eof
valuation is not dealt with in detail in the statute,to

allow for possiblé developments in the applicatioan ef the

principle.

In spite of its obvious imperfections this proposal

by the Commission merits adoption. In any event the debates



aroused by this guestion in business circles are mot yet
closed and it miAy well be necessary to make further

adjustments later.

150, Undor.grticlo 185,wvhere an S.E. holds an investment
in excess of 50 per cemnt in an undertaking,that helding must

be shown at its true value.,

It may be moted in this commection that the expression
*true value? does not have the uanoﬁ meaning in all Member
States and in these circumstances it would be as well to

clarify it.

151. Article 191 lists a whole series of particulars which
must be given in the notes on the balance sheet and profit
and loss account, Owing to its emcessive detail,this list is
caloulated to prejudice the management and competitive policy
of the company. The obligation,for example,to state turmover,
broken down by products,operations and markets ( paragraph 7)
and the details of the composition and remuneration of the
labour force and the emoluments of the momb;rs of the
administrative organs ( paragraphs 8 and 9) seems inconsistent
with business seerecy. Furthermore,the comparisom of wages
and social benefiss in the different matiomnal undertakings

of an S.,E, might set off industrial disputes.

152. Under:article 192, the particulars required under
Aﬁ%iclo 191,paragraph.3 ( holdings of an QSE.) and paragraph

6 (aaoooiafod companies) may be omitted where they could
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seriously prejudice the interests of the undertakings in
question. Other particulars such as those relating to stocks
( Article 153) or labour costs ( drticle 169) should bemefit

from the sams latitude.

153, 1In Mrticle 219 - requiring the Board of Management

to file in the European Commercial Register and publish in

the company Jjourmals the document specified in Erticle 216,
namely the annual accounts,the auditors' certificate and the
annual report - it is specified that this publication must

be done "forthwith¥, To avoid any difficulty of interpretation

8 time limit should perhmps be specified.

154, On the provisions of Title VI relating to the
preparation of the acscounts,the represemtative of the
Commission of the Puropean Communities stated that the
Commisgsion intended;in the fimal draft of the propesal for
a regulation,to incorporate the corresponding provisions of
the fourth directive designed to co-ordinate the guarantees
required in Member States from companies to protect the
interests both of associates and of third parties im the
matter of the form and content of anmnual accounts and annual
reports,valuation methods and the publicity to be given to
these documents. This proposal is at present undfr study by

the European Parliament.

In these ocircumstances,your Committee confines itself,
in the presemnt report,to indicaﬁhg#ho problems which in its

opinion are raised by the relevamt provisions of the
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regulation under comsideration and inviting the Commission of
the EBuropean Communities to bring these provisions into line
with those of the fourth diérective,ir the light of the
opinion which the Puropean Parliamemt will shortly be

expressing on the text of the directive.

TITLE VII : GROUPS OF COMPANIES ( Hrticles 223 te 240)

155. Azticle VII of the statute deals with the legal
questions arising out of the integration of a European

company in a group of companies.

The main characteristio of a greup of companies is
that it brings togeiher a number of legally autonomous
undertakings under single management so as to form a new
economic entity. The integratiom of independent companies
on this pattern is amn instrumemt of restruvcturing amd
concentration which is nowadays of capitel impertance feor
the economic life of the Community. This instrument meets
the need to create more solid and larger productiom units,
capable of encouraging and deriving bemefit from techmnologival
progress and standing up to increasingly keen and increasingly
formidable world competition., It also makes it possible to
define a common commercial poliecy for all the undertakings

which belong tco a group.

Compared withkwrgor,grouping has the advantage of
being a 1less onerous and more flexible imstrument and of

preserving the legal idamtiky personality of the different
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companies. This special featiire makes it possible to avoid
the phenomena of gigantism and makes it easier to adapt the
structures of the emntity created to techmical and commercial

evolution.

There are many different ways of comstituting such
a form of concentration}),In gemetal a group is formed by one
coppany (the parent company) taking a financial hoelding in
other companies. A group can also be formed through personal
links ( attachment of executives from the parent company to

other companiez of the group) or contractual limnks.

156, In its memorandum on the industrial poliey of the
Community (1) the Commission of the Communities has stressed
the importance of the group of companies as an instruihent

for the restructuring of European undertakings,

Your‘%ommittoe agrwes that European undertakings mneed
to have access to such an instrument of restructuration
which allows them eptimum adaptation to the situation of
the common market and the world market and therefore
considers that regulations relating to the comstitution of

such groups find a proper place in the proposed statute.

157 In this connection it should be moted that different
groups of companies already exist in all Nember States

but that the natiomal provisions ‘hieh'govern them are not
the
adapted to/presont and future needs of the economically

untfted zone which should be constituted by the Community.

(1). Cf.ﬁoc 15/70,pages 150 and following



In practice,the company laws im force in all Member

States - with the partial exception of the Federal Republic

of Germany -~ treat companies as purely autonomous corporations

managed for the sole purpose of achieving the objects for

which they were created. In other words,these laws do mnet

allow companies to follow directives gdven from outside,

although this is necessary in the case of a group.

158.

The anomalies and disadvantages arising out of the

existence of groups of companies in the absesmce of appropriate

QFA 4S

regulations have been emphasized by the Economic/Committoe

in the opinion d@rafted by Mr.Romeo from which we take the

following passage ¢

dThe grouping of undertakings under a single (group)

management is a phenomenon which in recent decades

has assumed in legal reality im all highly industrial-

ised States a place which exceeds in economic import-

ance,that of all other forms of co-operation between

undertakings. This evolution corresponds to the

tendency constantly to increase the size of under-
showever,

takings . Groups/have the special feature,that,in

spite of the economic dependemce of the different

parts they retain their legal personality.

4 The result is a temsion between the economic

necessities of uniform group management which have

to be observed by the managers of the group, and

the law applicable to the undertakings as legal

persons which by laying down the principle of

economic independence and the identity between the

legal person and the undertaking tends to provide for

the equilibrium of the forces in issue,



- 152 =

o Modern legislation on public companies should

include provisions on groups of companies,if only
because they are in process of becoming a constantly
more important guarantee of optimum co-operation
between undertakings. In view of the fact that the
legislation of most Member States does not recognise
the de jure grouping in a new ecomomic entity,tike
legal independence of the different members of the
group being maintained,this recognition in the statute
of the European company should contribute towards
the final recognition of this form of co-operation
among undertakings in the legel reality of all Member
States. The unifovm recopnition of this form of
co-operation among undertakings calls for new regula-
tions at national level to organise the law for the
protection of shareholders and creditors with due
respect for the requirements of an enlarged common
market.
”~ In principie we can express ourselves in favour
of the proposals referred to above,in view of the
fact that the proposed regulation meets the require-
ments of the economy. In so far as it can be taken
that the regulatiom proposed by the Commission is
enough to settle the problems raised by the European
Company, a co-ordination of national legislation on
the subject is essential,to prevent different
treatment of groups of national undertakings. Here
again we must emphasize the role of the European

statute as a guido.‘
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159. Your fommittee approves the comments of the Economic #hwS
Committee on the need for coherent legislation on groups of

companies.,

It is,however,not unaware of the fact that the constitu-
tion of groups may create problems in the matter of competit-
ion. But since the constitdtion amd activities of groups
are subject to Community and national regulatioms in the
matter of competition,the :Eﬁﬁs; under consideration neither

can nor should deal with these questions,

160, This being said,it seems Jjustdkfded to include in the

statute of the S.E., regulations on groups which

- recognise the existemce of this economic phenomenon
and give the group the mnecessaryyocapacity to act as
such

- protect the shareholddrs and creditors against the
risks which may be involved in the integratién of a
company in a group of which a HFuropean company is a

member.

161. Your'?ommitteo approves the princip.i e underlying
the relevant provisions of the statute ,mamely that the
legislation on groups of companies is applicable when a
company dependent on another ohe is subject to aigﬁsz manage~

ment,wvhile expressing some reservations on certain debatable

,points in the provisions proposed for the European company.
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In any event,it hopes that the solutioms adopted in
the statute will be harmonised with those introduced into
national legislation after the guarantees required of companies
integrated in a gréup,pursuant to 4rtiole 54 (3)(e) of the

E.E.C.Treaty have been co-ordinated.

162, The proposal of the Commission of the Buropeanr

Communities can be summed up as follows.

First of all,the existence of a group is determined

by two oriteria 3

- first,there must be two companies in a comtrolling/

. coentrolled relatiomship,the criteria of the existence
of such relationship being set out in fdrticle 6 3
the controlling '

- secondly, kksankxmikiug/company and the controlled
undertaking must be under the sole management of the
controlling company.

To constitute a group of companies within the meaning of the

statute it is essential that omne of the participating under-

takings should be a European companyj the legal form and

geographical location of the other undertakings involved is

immaterial.

Vhether the European company is a controlled or
controlling undertaking within the group,the statute protects
what are called "outside® shnroholdors,that is to say,
shareholders who remain outside the scope of the group,and
the creditors of comtrolled undertakings forming part eof

the group. The European company is required to give immediate
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notice of its membership of & group. Outside shareholders

of a dependent undertaking may choose between payment in

cash or exghange of shares in the contrclling undertaking ;

in some cases tq&y may also claim an annuity in compemnsation
calculated in relation to the nomimal value of their shares

as a guarantee of dividends. VWhere it gives this guarantee

to outside shareholders the coptrolling company is entitied

in principle to give instructions to the dependent underiaking.
The Board of Management of the dependent undertaking is oblige«
to follow these instructions even if they are against its

own interests. The creditors of dependent undertzkings are
protected by the fact that the controlling undertakimng is
Jointly and severally liable for the obiigations of a

dependent undertaking.

163, With regard to the provisions ghich merit particular
conaideration,article 223 specified ®sole management®as

one of the criteria for the existemce of a group.

This term is vague and it weuld certainly be helpful
to clarify or at least replace it by another more satisfactory
term, *Management® could be interpreted to mean a technical
and administrative organ,whereas in the regulation under
consideration the term has a much wider meaning,the
different tasks of administration,programming and co-ordination

being assigned to a management.

¢
Your Fommittee is fully conscious of the difficulty
an
of introducing into xkmx the text of xhm/article a legal
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formula which covers all the situations which may be
associated with the concept of sole management. On the other
hand it does not think i1t wise to leave this definition

vague even if in the last resoﬂrt the Court of Justice can
contribute the light of its wisdom and the weight of its
authority. It would therefore be desirable that,at ieas: im
the commentary on article 223,the Commission should describe
a sufficient number of situations in which there may logically

be thought to be sole management.

164, Article 223 - and the following articles of the same
section -~ should,moreower include reguletions for groups

of what are called equivalent undertekings ( or horizontal
groups). In practice there is %sole management* not only
in groups with one controlling undertaking but alse in
groups of equivalent undertakings. For this reasemn,the
xusx risks whik for creditors and minority shareholders
which may resylt from a horizontal grouping are identical

with those which arise from a fvertical® grouping.

165. The provisions relating to groups of undertakings
also appdy to the companies in a group which are subject
to the national laws of Member States if the controlling

company is a European company ("rtiolo 224(1)).

It would perhaps have been preferable in this case to
make the companies in question subject to national law in
conformity with the principles of private intermational law

generally accepted in this matter,and as is,moreover,
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specified in the case of dependent companies of a European
company where their registered offices are outside the

Compunity territory.

Your‘?ommittee nevertheless thinks it possible to
aceept this derogation from the primciple thati the relations
between integrated undertakings are govermed LY the statute
of the dependent company. Such a derogation will im fact
be necessary to enable groups dependent on a European company
to act so long as the national law of Member States does not
give the shareholders and creditors the guarantee: which are

the necessary counterpart.

Finally,your‘aommittee bopes that,in or@ar to avoid any
discrimination,that the work on coe-ordinating the guarantees
required from companies integrated inm a group,which has been
started under drticle 54(3)(g)of the Treaty,will be speeded up.
As soon as they are completed,it will be necessary to recomsider

the problem raised by Hrticle 224(1).

166, Articles 228 and following give the shareholders
complete freedom of choice between cash payment in exchange
for the surrender of shares held by them,the exchange of
shares in the dependent company for shares in the controlling
company,or the payment of compensatory annuities proportionate

to the nominal value of their shares.

The cumulation of the guarantees afforded to share-

holders may cause financial difficulties for the company.
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In practice,the controlling company of the group must make
indemity 6n cash or shares available- to the minority
shareholders. This obligation raises serious finmancing
problems,aggravated by the fact that a European company is
forbidden to acquire its own shares ( Brticie 46 of the
statute).It may therefore happen,if there are a grea: wnay
outside shareholders that the controlling company findé irsolf

in an untenable finamcial situation.

Now,while the need to protect the imnterests of outside
shareholders can be accepted,the fact remains that this

protection should not prejudice poessible grouping projectis.

The Commission of the Communities should therefore
consider the desirability of reviewing these provisions in
the light of the best interests both of the companies and
of the shareholders. In the opinion of some members of your
tfommittee one solution might be to do away with the
cumulation of the guarantees which the comptrolling company
must offer minority shareholders. It would be possible,for
example,to provide in principle solely for the payment of
compensatory annuities as specified in.ﬂrticle 231 and
to make use of the ether two alternatives ( cash payment fow
the surrender of shares and exchange of shares in the
dependent company flor shares in the controlling company )
only where the shares held by the minority shareholders do

not exceed 20 per cent of the capital of the company.



167. Under Hrticle 239 the controlling company of the
group,wvhether registered in a “ember State or not, is jointly
and severally liable for the obligations of a dependent

company rogistered im a Member State-,

This provision,too,seems too strict since it gives

the oreditors perhaps semewhat excessive protection.

Your Committee therefore envisaged the following

alternatives 3

(a) to exclude liability provided that the controlling
company of the group followed certain other require-
ments for the protection of the creditors of the
dependent undertaking ( in the Netherlands the parent
company has the cljocice between publishing the annual
accounts of the subsidiary amd directly assuming
liability for obligations entered into bw it )

(v) to limit liebility to obligations contracted after
the comstitution of the group j

(e) to limit liability te obligations emtered into by
common agreement j

(a) to exclude obligations resulting frpm illegal acts
or from breaches of public law (tax debts) committed

outside the territory of Member States.

After carefful considafation,however,ét expressed
itself in favour of retaining the proposed text,on the ground
that protection of creditors is essential and in the light,
in parsicular,of the fact that the supplementary guarantee

afforded them is compensated by the right of the comtrolling
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company
to intervemne ir the management of the dependent company

(ertiylo 240) .

TITLE VIII : ALTERATION OF THE STATUTES (értieloa 241 to 246)

168. Alteration of the Statutes (or amendment of the
articles of association) is within the exclusive competence
of the general meeting.The proposal requires the shareholders
to be given prior information of the nature of and exact
reasons for the proposod‘altoration. Any alteration of the
Statutes mist be passed by a majority of twe thirds of the
votes validly cast,after it has been established that a

quorum is present,

Judicial supervision of the alteration of the Statutes,
its tramnscription in the European Commercial Register and its
publication in the cogpany's Journals are governed by the
regulations proposed for the formatiom of the company( cf.

érticles 26 to 28).

169. Thid Title of the proposal for a regulation raises

no particular problems.

TITLE IX : WINDING UP,LIQUIDATION,INSOLVENCY,AND SIMILAR
PROCEDURES _( Articles 247 to 263)

170. An S.E. is wound up either by decision of the general
meeting,by the expiration of the period for which the

company was formed,by the circumsatances referred to in
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drticle 249 (4) ( automatic dissolution) or by declaratiom
of insolvency. Except in the case of declaratiom of insolvency,
the winding up of the mzmmk company involves its liquidatdon
pursuant te grticle 251 and following. The Board of
Management arranges for the liquidation of the company

being wound up. The gemeral meetimg;however,retains wery
wide powers of supervision over the liquidators. The main
object of liquidation is to satisfy the company's creditors.
Any surplus assets are distributed among the shareholders
aecor&ing to a scheme of distribution. The provisions
governing imsolvency arrangements with creditors and similar
procedures will be the subject of a special Cemnvemtion

betwoen Member States.

171, Article 247 lists the cases in which the company is
wound up. It provides in particular,under lettsr (c) that
the S.E.ls wound up by the circumstamnces referred to in
drticie 249(%) (automatic dissolutiom if the general meeting
has been unable to deliberate on the winding up of the
company in the eveni of the net assets of the company
falling below half the share capital as the result of losses

shown in the books).

Your Committee considers that other specific cases in
addition to this one might arise in the future, It theréfore
proposes to amend the text of letter (c) as follows

é(c) by way of legal samction as specified im the

present remlation‘ °
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172. Your Committee further proposes an amendment to
HArticle 249(1). In this paragraph it is specified that when
the company's net assets fall below half its share capital,
the general meeting is required te decide whether the
company should be wound up. Where this item is inocluded inm
the agenda,the Board of Management must expressly make known
its opinion on the question of winding up ina special report
which must be approvad by the Supervisory Board. In the
opinion of your Committee this approval is not strictly
necessary and this provision might evem cause conflict
between the two administrative organs of the Company. It
therefore seems desirable simply to provide that the
Supervisory Board shall give a reasoned #pinion on this

special report.

Paragraph 4 of fArticle 249 provides that the company
shall be automatically dissolved two years after the date of
the general meeting Jﬁfﬁﬁa to consider the amnual accounts
showing the loss in question,if within that perioed a

general meeting has mot been held or has been unable to

pass valid resolutions on winding up or reduction of capital.

C
Your Committee considers that the words ¥has not been
hetd® have no legal or practical value and should therefore

be deleted.,

173. Article 252 stipulates that the members of the current
Board of Management shall carry out the liquidation. It was

pointed out in your‘Fommittee that this is not a very
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happy provision. It hardly seems sound to emntrust the
liquidation to the managers of the company,who can normally
be assuhed to have had their share of responsibility for its

ks bad management.zfxil

In this conmection the Commission represemtative
pointed out that the article gives the gemeral meeting power
to appoint or remove liquidgtors. In addition,paragraph 2
of this same articla 252 provides as a safeguard that
sharehélders holding 5 per cent of the share capital or
shares of & nomimal value of 100,000 u/a may apply to the
competent oocurt for the removal of the liquidatows and the

appointment of others im their place.

s
In the light eof these considerations,your Committee
refrains from proposing any amendment to the text of this

articliee.

174, Brticle 255 deals with the submissiom of claims by
creditors te the liquidators. Paragraph J of this article
specified that claims mot; presemnted withim ome year after
the date of the fimal motice in the cowmpany's HJourmals
shall be extimguished. This provisiom is not well worded.
In fact there 1s no question of extinctiom of the claim
but of forfeiture of the right to enforce it. The first
sentence ¢f this paragraph should therefore read

V3, Creditors who have not presemted their claims within

one year of the date of the fimal metice shall forfeit the
o

right to presemnt their claims.
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175, Under Articlo 260(1) followimng the liquidation the
books and records of the S.E.shall be lodged with the
European Commercial Register for retemtion there for tem
years, This provisiemn calls for noispecial comment.

£ In the Italian text reference should be made to the books

as well as the records,/ (1)

176. The third sectiom of Title IX (drticles 261 to 163)
provides that insolvency,arrangements with creditors and
similar procedures shall be the asubject of Cocnventions

concluded between Member States.

In the commentary of the Commission of the European
Communities it is atatod that a Convention on insoelvenoy
has been concluded by Member States and will have to be
ratified by national Parliaments. This Convention applies
only if any of the procedures to which it xexiizm relates
involves an international element. Apart from this
restriction ~ which in any event deoes not affect the
European company -~ this Conventiom will have a very wide
field of application. As a gemneral rule it can already be
said that the Convention is based on the principle of
uniformity and universality of imselvency. Proceedings
commenced in one Member State are automatically effective
in all others. Precisokegulations are laid down to determine

the competent court and to prevemt any conflict of juris-

(1) Drafting amemdment to the Italian text only.
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diction. To facklitate the application of the primeciple of
universality of imnsolvency,whereby the effects of an
insolverey extend to the debtor’s total assets in the
Community = an annex to the Convention comntaims the draft of
a uniform law which the contracting States undertake to
introduce into thgir owvn law. The comnditions fer commencing
insolvency proceedings arg govermed by naticmal law j in the

case of the Eurcopean company this widl be the law of the
place hem effechive mmayemnt 15 located .

R

country of the

177 The provisions of the draft statute of theS.E. on
insolvency and similar procedures call for me special
comment,particularly in view of the fact that they are
modelled or the corresponding provisions of the imter~Govern-
ment Convention referred to above. These provisiomas will

also apply to the protection of employess' interests.

TIS;LE X s CONVERSION

178. A BEurépasn company may be cenverted inte a public
company constituted under the laws of any Member country
where there are business ties with that Member country

by reason

imxwimw/of the location of its effective managsmént. It is
the general meeting which decides om the conversiomn; The
Court of Justice of the Eurcopean Communities,to whom the
decision must be notified;is limited to ascertaining whether
the resolution is valid. If it hes no objections te raise,

the Court of Justice issues a certificate that the resoliution

was validly passed. At that moment the conversion takes effect.
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All subseguent operations are govermed by matiomal law.

Once the matiomal procedure is completed,the statute provides,
as a final operation,that a copy of the documents required

by national law shall be sent te the Eurocpeam Commercial
Reglster., Conversion is reglistered there and published im
the Offigial Gazette of the European Communities. The
company continues te exist as a Burcopean cempany umtdl it
acquires legal personality as a public company consitituted

under national law.

179, On the whole principle of conversion,some members
of your Committee objected that a certain majority which
was formed within a Burcopean company should not be allowed
to convert it into a company under natiénal law,thus

doing away with the comnorete conditions underlying the

constitution of the European company.

The majofity of the members of the Legal Affairs
Committee,however,;thought it matural that the Eurcpean
company should be given the right to convert itself imto
another type of company,as any national company is free
to do under natiomal law. Furthermore, to prevent any abuse,
the statute provides that the decision must be taken by
the gemeral meeting by 2 qualified majority. Emzxk In
addition conversion is mot authorised until after the

expiry of three ygars from the formation of the Buropean

company .

The provisions governing conversion can thewefore

be approved as & whole.
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180, Article 264(2) calls for two comments.

Under this paragraph,the European company ean be
converted imto a public compeny under the laws of the Member
State in which its effective management is located. First of
all;it is mot always easy to determime where the effective
management is located,and,secobhdly it is easy for the

company to choose the paace of its effective managoement

in the light of xim the particular aim it is

pursuing.

Your Committee therefore propsses that this paragraph
should be werded as follows 3

d (3) The S.E.shall be converted ingo a company

under the laws of the Member State in which its

registered office amnd effective management have been ku

located for not less than three years.‘

TITLE XI : MERGER ( Hrticles 269 to 274)

181, Buropean companles may merge either with each other
or with a company formed under the law of a Member State.
Merger may be effected by forming a new European company or
by take-over., An existing European company m#y elther form

a new European company together with another European company
or a public company formed under natiomal law or may take .
over another European company or a public company formed
under natdéonal law.The result will imvariably be a European

‘company e



The reverse process,i.8. the take-over of a Eurocpean
company by a public company incerperated under natiomal law
or the formation of a new public company incorporated under
national law by the merger of a Burepeamn company with a
public company incorporated under mational law is ,of ceourse,
always possible. The procedure is however,govermed by

national law and is,therefore;not dealt with.im thiz statute.

182, The provisions of this Title call for no special
perhaps
comme#nt ,oxcept/with regard to the simaltaneous merger of
more than two European companies,which should also be
provided for. Argiocles 269,27] and 274 in fact deal with
merger between & European company and anoth;r Buropean
company or a company under national law, In“this context
it might be asked whether mergers affecting more than two
European companies or more than ome national company are
not prohibited. Since the text of the articles cited does
not seam to rule out this possibility,it is in any event

desirable to clarify the provisions of this Title along -

these lines,

TITLE XIX 3 TAXATION ( Hrticles 275 to 281)

183, WVhen public companies comstituted in the form of a

holding company under the law of one of the Member States
European

or European companies form a/holding company within the

meaning of firticles 2 and 3,allotment to the shareholders

of those companies of shares im the European holding company

in exchange for shares in those companies shall not give

rise to any charge to tax.
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For tux purposes,the European company shall be
treated as residemt in the Member State im which the centre
of its effective management is located. In gemeral,the
European company should be subject to the provisioms
contained in the propesals for a directive of the Commission
on the common tax treatment of parent companies amd
subsidiaries in different Member States and the common tax
treatment of mergers,scission and contribution of assets
effected between companies in different Meﬁber States.

As already indicated in paragraph 3% of the present documenmt,
t@ﬁp Furopean Parliement has expressed its opinion on these
drava up

two proposed directives on the basis of roportn/by Mr.Rossil

and Mr, Artzinger.

184, In the commentary on the Title under comsideration,
the Commission of the Communities peimts out that it has
not introduced special provisions for the taxation of
Furopean companies on the grounds that more favourable
treatment for these companies would not only run counter to
the prénciples of moderh tax law,which tends to attach
more importance to the function and business structure

of undertakings thanm to their legal form,but would also
deliberatej}y create new sources of distortion and discrimina-
tion detrimental to free and effective competition and
inconsistent with fiscal neutrality. The prevailing tax

law must therefore apply to European companies just as it

does to other companies.

This reasoning seems sound. It is,however,worth

noting that tax systems differ appreciably from each other.
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These systems must therefore be harmonised,on pain of finding
the Eurcpean companies fixing their registered offices and

concentrating thedir activities in the coumtries with the

most favourable tax systems.

185. One other general comment should be made om the tax

provisions, These are partly modelled om the provisions
contaimed in the proposed directives already referred to on
the common tax treatmemnt of mergers,scissioms amd contribdbu-
tion of assets effected betwesenr companies in different

Member States and the common tax treatment of parent companies

and subsidiaries im different Member States,

It is therefore essential for this directive to be
issued before the adoption of the proposed statute for the
European company,in order to prevent the Eurpp@an company
being subject to special tax treatmemt compared with

companies under natiomal law.

186, When the different articles of this Title are
considered in detail,a first comment must be made om the
subject of\ﬂrticle 275. This article provides that where a
European holding company within the meaning of Qrticles

2 and 3 id formed by public companies incorporated mnder

the law of one of the Member States or by European companies,
allotment to the shareholders of those cowpanies of shares
in the European holding company in exchange for shares in

those companies shall not give rise to any charge to tax.
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However important this provision may be,it only
partly solves the problems raised by the creation of a
European holdimg company by companies with their cemtres of

effective management in different Member Stades.

One of the maim obstacles to be overcome 1lies in the
fact that the formation of the holding company may deprivse
shareholders of the bemnefits of imter-govermmemt Comnventions
which they previously enjoyed. It would therefocre be desir-
able to provide that Member States take appropriate measures
to ensure the fiscal transparence of the holding agmpany,

particularly by the applicatiogogg}gogggg%%ggs.

Your Committee therefore proposes that grticle 275
should be completed by the following text 3
@30 ’rh

provisions oftthe foregping paragraphs

shall be without prejudice to any benefits to which

the shareholders may be emtitled under conventions on

double taxation.9Y

187. Article 277 deals with the tax facilities accerded

to a European company which,for tax purposes has besn
resident imn a Member State for not less tham five years

and transfers its effective management to enother Member
State. In particular,the State in which the centre of
effgctive management was located prior to the tramsfer

will refrain from taxing mapkimixguims any increase im value

of the assets of the FEuropean company.,
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In this connection it should be pointed out that
the question of taxing increases in value arises not only
in States in which the European company has its effective
management but also-dh other States in which it has

permanent establishments.

Furthermore,paragraphs (a),(b) and (c) of @rticle
277 deal only with increased values of assets which do not
leave the country in which the company had its effective
management before transfer. Your‘¢omm1ttee wondered whether,
in order to make it possible to transfer the centre of

effective management,tax exemption should not also extend

to ERXEELR

the increased value of assets which are necessarily
transferred at the same time as the centre of management,
such as holdings and patentsg,provided,however,that these
assets are transferred to the books of the gew centre of

management with the same book value.

The Commission representative explained that it was
undesirable to exempt increased values from taxation,mainly
for technical reasons,but also tp protect xkax the country
in which the company formerly had its management centre from

suffering financial prejudice.

[4
In view of these arguments,your fommittee refrains

from proposing any amendments to the Commission text.
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188. Article 278 deals with the taxation of the profits of
permanent establishments. It provides that the Furopean
company may deduct from its taxable profits losses incurred
by permanent establishments in other Member States. The
subsequent profits of these establishments constitute
taxable income of the Furopean company up to the amount of
-the deductible loss. By ana%ogy with the provisions of
MArticle 281(2) it wpuld be desirable,in order to avoid
double taxation of the same income,to specify fhat the
deduction is final when the legislation applicable to the
permanent establishment does not allow the carry forward of

losses.

189. Under Hrticle 281,where a European compény holds not
less than 50 per cent of the capital of another company
whose operations in any tax period result in a loss,thet
loss is deductible, in proportion to the holding,from the
profits of the Turopean company taxable in the country in
which it is resident for tex purposes. Where the holding
falls below 50 rer cent,any loss deducted during the five
preceding tax periods must be added back to the taxable

profits of the Furopean company.

Your Committee raised the question whether this
fbligation should not apply only where the Ewropean company
has held not less than 50 per cent of the capital for not
less than five years,thus bringing it into line with
dArticle 277.



Rl

- 174 -

The representative of the Commission explained that
this provision was designed to prevent abuse., The point of
view pf the Legal Affairs Committee,if it were accefited,
might in practice encourage a company to sell to a
subsidiary part of its owp shares in order to escape the

provisions of frticle 281 (3).

In view of this risk,your Committee proposes no

amendment.

TITLE XIII : OFFENCES ( Brticle 282)

190, Article 281(1) stipulates that Member States shall

introduce into their law appropriate provisions for creating

the offences set out in the annex to the proposed regulatipn.

un other words,the statute contains no penal provisions

for the European company.

The provision under consideration,by leaving it to
Member States to determine the penalties does not solve the
problem of equivalence of penalty,since thé weriousness of
the penalty for the same offence varies from country to

country, There is even a tendency in some Member States to

inflict adminisirative penalties for offences which in other

countries are sanctioned by penal law,.

/

Your Committee therefore proposes that the text should

be worded as follows :
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(1) For the purpose of introducing into the

legiglation of Member States uniform provisions for

venalising offences against fhe present statute ,a

Community directive shall establish the nature of

offences and the appropriate penalties.®

In other words,the penalties should be fixed by a

Community directive in order to guarentee their @Wniformity.

191.  Under Brticle 282(2) the special provisions of

national law applicable to breach of regulations relating
to companies shall not apply to any breach of the provisions

of the statute.

This provision raises deligate problems of criminal
law which call for treatment at length. In fact this
paragraph - as,indeed,paragraph 1 of the same article -
raises the question of the competence of the Community to
legislate in penal matters. It is not our function to deal
with this question in the context of the present report (1).
All things considered,your Committee thinks tﬁat the best

course would be jpurely and simply to delete this paragraph 2.

But in order to ensure that there is no EuERX=xawf

cumulation of the special penal provisions of certain

(1) The Legal Affairs Committee has been asked to draw
up & report on Community criminal law. The work is still in

the preparatory stage.
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national legislstions with the provisions of the directive

specified in Brticle 281(1) as amended,the directive itself

should include & provision to this effect.

In any event it is obvious that the contemplated
directive should be approved by the Council in good time,
so that the relevant national laws can come into force at

the samg,time as the regulation under consideration.
In view of the amendments proposed by the Legal Affairs
Committee,the annex to the proposed regulation is no longer

needed.

TITLE XIV : : FINAL PROVISIONS ( frticles 283 and 284)

must

192. KENEER Member States mxmxrmgmirmaixksm/implemént the

requirements ©f #rticle 282 ( offences) within six months

after the making of the regulation.

In the light of experience in previous cases,six
months seems too short and the time limit should be increased

to at least twelve months.

The interval specified in grticle 284 for the coming
into force of the regulation should therefore be increased
to twelve months to prevent the regulation coming into

force before the penal provisions are determined.



- 178 -

VI CONCLUSTONS

193. The creation of a European company will constitute a
major step towards the establishment of a uniform Community
company law,a fundamental condition for the achievement of

economic unity among the Community countries,

The Commission of the Communities is therefore to be
warmly congratulated on having drawn up this regulation
which cannot fail to have profound repercussions both on

national laws and on the business sector.

194, The Legal Affairs Committee’ approves the principle

of the unification of legislation by th%medium of regutation,
since it considers that this 1is more suitable than simple
co-ordination for allowing the union of companies in

different Member States,for facilitating the merger of
companies in different Member States,the removal of the
registered office within the Community,for encouraging comp-
anies and individuals to associate to form common undertakings,
encouraging the big companies to create subsidiaries in the
form of European companies in the different Member States,

or companies in several countries to create joint subsidiaries,
and to facilitate the mobilisation of capital,especially
through stock exchange quotation of shares. In addition, the
existence of a single pattern for Member countries will

allow greater freedom in business relations,a better organ-
isation of the different companies and the reinforcement of

research.
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The economic,legal and political reasons which
militate in favour of the creatiom of a European company
have been amply discussed in the first part of this report

and there is no need to revert to them here.

195, So+ much for the more gemeral consideratioms. On the
proposed text itself,the Legal Affairs Committee notes that

it suffers - and 1t could hardly do otherwise - from

certain defects and certain omissions. But these defects

and omissions in no way detract from the efforts of the
Commission,which has been able to reconcile the requirements

of the economy with those of the working world,and the interest:
of shareholders and ereditors with those of the different
companios., Time will certainly point to the desirable

amendmernits

196. Some parts of the regulation have met with the
fundamental cxriticism that they are too detailed and .too
complicated. The Legal Affairs Committee does not ragard
this criticism as justified. 1In practice,the alternative
would have been more frequent nigﬁ&auoe—buek to national

laws,with the utmost disadvantages in view of the divergences

between the systems in force in the different Member States.

197. On the subject of access to the European company,the
Legal Affairs Committee thinks that,for the time being,it
should be reserved to public companies limited by shares.
In addition,the minimum capital for its formation should
not be too low if it is desired that thias new type of

company should be able to face foreign competition on the

world market.
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This question,too,will have to be reconsidered im the

fairly near future in the light of experience.

198. The Legal Affairs Committee,by a majority,felt
unable to uzpmxk accept the principle of more than one
regigtered office,in view of the legal and practical

difficulties it would raise.

199. On the thormy question of the issue by the Puropean
company of bearer shares as well as registered shares -

a problem which exclusiwvely concerns ltaly,where,for tax
reasons,the issue of bearer shares is prohibited - the Legl
Affairs Committee by a large majority approved the text

proposed by the Commission of the Buropean Communities.

The Ita'ian Legislature could reflect on the dBixLRkmh
difficulties which ensue and,in particular, draw what -iseem
to be the obvious comclusions as to the deaiagbility of
finding a solution to the tax problem widich would be in
harmony with the criteria adopted by the other Commmunity
countries,and which;,while ensuring the mecessary safeguard of
the fiscal rigats of the State,would nevertheless ot |

disturb the normal fumnctioning of the free market.

Thig Federal Republic of Germany,which spplies a high
deduction at source,and Framch which uses the tax schedule

systemyafford oxamples which mgrit comsideration.
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200, A particularly delicate problem is raised by the
provisiom for the participation of employees in the life
of the business,and more particularly by the provision for
employee representation on the Supervisory Board. Om this
point,the Legal Affairs Committee diverges from the opinion
of theﬁggg:iinAffairs and Public Health €emurittwe which
acceptas the text proposed by the Commission 6f the European
Communities. Takimg the view that the European company
should resolutely make innovations compared with the
traditional pattermps, the majority of the Committee
copsiders that it should be stipulated that the Supervisory
Board should consist as to one third of the holders of the
capital,as to ome third of represeptatives of the employees
members

and as tc ome third of/ruprzsumimiiwms co-opted by these

two gTroups.

This question was discussed at length and the
diffierent opinions were vigorously upheld by their
supporters,the majority,howaver,coming down in favour of
employee participation,with some shades of difference ;
some people were in favour of the largest possible particip-
ation,while others though it preferable,in this first phase,
not,in general,to go beyond the level reached in the

country which was the first to adopt participation.

201, The Legal Affairs Committee also formed a favourable
Judgment on the provisiomns relating to groups of companies
of which a European company is a member. The Ecomomic Kff:<s

Committee agreed with it om this point.
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Groups of companies constitute a tangible reality
in the existing ecomomic system. Im five of the six Member
States they are not govermed by national legislation. Such
a modern and rsalistic regulation as the present one,for
the reasons we have already set out im the chapter on this

subject,could certainly net igmore them.

202, It is,hovever ,important that there should e
rEREsRigREoswEan concordance between the proposed provisions
of the regulation for the tax treatment of the European
compaﬁﬁ% and the comparable provisionms applicable to
companies under mnational law. It is a matter for the
Commission and the Coumecil to ensure that this concordance

is brought about.

203, Finally,the simgle articide im the proposed regulation
dealing with criminal law raises very complicated and very
delicate problems., The Legal Affairs Commititee comnsiders it
abselutely ezssential that the penalties provided for

should be uniformly epplied im all Member States of the

Community.
named as the Commiliee Nesponsilie
/ Committe. o™
204, To sum up,the Legal Affairs Committee)the,Social
f‘u.ri
Affairs and Public Health Owsmrtrdee,the Economicfbommittee
€ wmstree € asked fuei™
and thenFinance and Budget$ Commbotde , oompotont fOE/opinions

after considering in detail the many arduocus problems rgised
by the regulation under discusision and after comsulting the
representatives of management and labour consider that this

regulation constitutes the most appropriate legal mechanism
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to emable European companies to co-operate,integrate and
assert themselves in an economic reality which is a prey to

sweeping change.

It is now a matter for the governments represented
in the Council of Ministers to give proof of their political
determination te pursue the fundamental objective of the
Treaty,namely +the harmonious development of economoc activ-
ities in the whole of the Community. In this connectdon
the decisions of the recent Summit Conference of Heads of

State or of Govermment are a good omen for the future.

205 Subject to the comments and proposed amendments
contained in the present report,the Legal Affairs Committee
therefore invites the European Parliament to approve the

proposal feor a regulation.
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OPIKION OF THE ECONOMIC )COMMITTEE

Rapporteur for the opimiom : Mr.Hichlia ROMEO
”fﬁu'l-f
The Economig/C@mmitteo appointed Mr.Rome¢o Rapporteur

for the opinion at its meeting of 28 Septwmber, 1970,

The presemnt opinion was approved unanimously,with
the exception of ome vote,at the meetimg of 15 and 16 July,
1971, |

e

fz—ﬂqgfégoaent : Mr.Lange,Chairman,Mr.Romeo, Rapporteur for

Lepntirinag
the opinion,Mr.Arndt,Mr.Artzinger,Mr.Baas ( subséibute for

Mr.van Offelem),Mr.Bersani,Mr.Borm,Mr.Bos,Mr.Bousoh, Mr,
X'z @/..rn.n‘.'

Califice,Mr.Couveinhes,Mr.Flimig ( swbwtitute for Mr.Bele)

Mr.0ffroy Mr.Riedel,Mxr.8c00cimarro.

1. Admission to the status of S:E.
Admission to the stgtus of S.,E. should not be &

limited to the three categories specified im Iitle IT of
the Commission proposal, On the comtrary,eny individual or
incorporated body should have access to the status of
European company,or in other words,the power ﬁo form
Buropean companies or to regroup tegether in companiesg

of this type .

The amount of minimum capital is deemed to be an
essential crtiterion for the constitutiom of these companies;
For holding cowpanies,group subsidiaries and unified companies
this miniwum capital should be fixed at such a level that

the only obstucle to this free accesas is reasons of
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economic desirability. Im this commection it is as well to
stress the vwide tramnsparency which sheuld be attaimed
through adeguate publicity of the busimess activities anmd

internal structure of the company,

2, Strusture

The intormal structure of the Burepearn company and
the divisiom of powers among its differemt bodies essentially
raises the question of the separation of the power of
direoction or managoment froem the power of supervision or
control. This separation is a primeciple recognised by the
company law of all Community States,though its detailed
application differs. The choice hoetweem the system of
rigid separstvion wvhiocb is mamndatory im German law and
optienal in Fremck and Netherlamds law and the system of
flexible separaticn,which is the only ome at present inm
force in Belgium,Italy ard Muxembourg,has beem in favour
of the fermer,which allows more comstant and more effective

supewvision.

A structure of this kind has been deemed to meet

the requirements of modern business managememnt since it

leads to a precise definitiom of the competences amnd
U«wdoi MMfEMﬂdf
responsibilities reserved to the in the ‘

administration of the company as well as the supervisory

Board,
powers of the ﬁupewvisory seommnibben
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3¢ Publicit
The provisioms of the statute relating to the

management report,balance sheet and profit amd loss account,
larzely satis regsent requirements im the mattexr of
publicity. Ome cam only welcome the fact that the Commission's
propesal not only allows the publiocity of the balamnce sheet
(establishment of accounts) but also makes pessible greater
transparency in other important ocomemic sectors,maimly
through the rules for the dewafting of the managememt report.
These include in paryicular the communication of reports

on finance,perdonmel and equipment, Im this commection special
mention vhould be made of the very wide rights of imformatiom
of the shareholders,of inmtermal audit,the communication of

the balance sheet om the occasion of the gemeral meeting

and the special contrels,

The presemtation of accounts as specified for the
Eurcopean company is worth settimg up as an example. 1t
would be a good thing to intréduce similar provisions into
national laws. Special memntion should be made im this
connection of the obligation to use standard ferms for
balance sheets and profit amd loss accounts.There is a
choice among primciples of valuatiom. From the Community

point of viesw one cam only welcome the fact that the emnual

Board at Managqemeut
trading account must be drawn up by the and the

Board,
Gupervisory ceommidbee. Provisions amounting to 50 per cent

of profits should meet the requirements of modern business

management. In general,the Commission’s proposal must be

regaxrded as satisfactory j it satisfies the principle of
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4, Pogition om the market and ecomomic power
On the question of the cempetitivensess of the

Furopean company within the common market amd im the world
eoomowy,the findings omn this subject im the report made by
Mr.Berkhouwer om behalf of the Ecomomic Committee mmst be
confirmed, On the plane of competition policy,the European
company may be expected to be a means of siremgthemning the
competitiveness,both internal and externélyof European firms
which choose this legal form. The question has beemn raised
whether the comcemtration of firms,remdered possible by

the application of the statute of Emx the Eurcpean company
shéuld be brought under comtrol. The concentrations of
economic power authorised by the statute om the Buropean
company raise diffiocult problems frem the soocial and matiomal
point of view,particularly because of the large numbers

employed in these companies.

The dizcussioms which have takem place within the
‘Ecomomic Committee onm the cemstitution of ecomoemic power
made possible by the acceptance of the statute lead us to
ask for the strict application to th® European company of the
provisions of grticles.BS,SG and following of the Treaty
establisging the E.E.C. Parliament has already expressed

itself aleng these limes in the resolution of 7 June, 1971
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on %the rules of competition and the poaitiom of Buropean
undertakings in the commen market amnd im the world economy‘

(report by Mr.Berkhouwer,aoc.227/70).

5 Emplovee representation

Affa S
The EcomomicyCommittee comsiders that the prawixkms

provisions of the Commission propesdl relating to employee

representation must be rqggrded&a favourable, They constitute

a forward-looking compromise between the experiments made

in the matter of joint menagement whose results are manifestly
contradictory in different pleceszs. Apart from certain
doubts,which can no doubt be explained by the fact that

co- Aeterminahon
eXPODi ence of jeoiadt-mERRerrvRTen

is redatively recent,what
matters in the last analysis is to make certain in the
etonomic amnd social organisation of the Community that the
employees are constantly more fully informed of the situation
affecting their job. It has been pointed out that in the big
modern undertakimngs it is increas