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4. Overall, the Europe Agreements constitute a very sub-
stantial trade liberalisation package, the scale and
pace of which is without precedent in the EU. Over fifty
percent of CEEC's trade achieved entry into the EU free
of tariffs and quantitative restrictions on the day of
entry into force of the IAs. The main exceptions to im-
mediate free trade concerned sensitive products, ECSC
products, textiles and clothing. However, even in these
sectors, immediate liberalisation was substantial and
accelerates very rapidly. Some 75% of industrial im-
ports from Hungary will be free of tariffs and quantita-
tive restrictions by the end of 1994, with equivalent fig-
ures of 77% for the Czech and Slovak Republics and
69% for Poland. With a delay of one year; similar condi-
tions will prevail for 65% of imports from Bulgaria and
for 56% of imports from Romania.

5. EU recourse to anti-dumping provisions aginst the
CEECs has been very limited since the transition pro-
cess began, with only two cases being initiated both in
1992 and 1993. The Europe Agreements provide for the
CEECs to be treated in exactly the same manner as oth-
er industrialised countries, a major improvement
compared with the special provisions previously ap-
plied to state trading economies. Anti-dumping mea-
sures currently in force affect a marginal percentage of
total imports from CEECs (on average only 0.3% of to-
tal EU imports from the CEECs in 1993), and are con-
centrated across a very narrow range of tariff classifi-
cations, mostly basic chemical and steel products.
Nonetheless, the indirect and implicit costs of anti-
dumping actions should not be ignored, which inter
alia, can discourage foreign direct investment.

INTRODUCTION

For the countries of Central and Eastern European
(CEECs), trade with industrialised nations is the economic
and political cornerstone of the transition process. Having
emerged as the dominant trade partner for the CEECs, the
EU has a particularly important role to play in this regard.
From an economic perspective, trade is imperative for sev-
eral reasons — as an outlet for goods and services hitherto
traded with the former command economies, as a source of
hard currency earnings, to encourage foreign direct invest-
ment (FDI), and finally to introduce competitive forces
into previously centrally planned markets. Politically,
trade with western economies signifies the process of re-
newed integration with the industrialised democracies, and
is a necessary stepping stone towards accession to the EU.

The EU has sought to support the transition process
through trade, by undertaking a fundamental reorganisa-
tion of market access conditions for the CEECs. Previously
CEECs had fallen under a special (and more restrictive)
trade regime which is applied to state trading economies.
Trade liberalisation by the EU culminated in the signing of

six Europe Agreements (EAs) between 1991 and 1993,!
which will establish a (bi-lateral) free trade area for non-
agricultural products within ten years.2 As made clear by
the declaration of the EU Heads of State and Government
following their meeting in Copenhagen in June 1993, the
ultimate goal of the EAs is the accession of the CEECs to
the European Union.

This supplement considers the extent to which the trade
liberalisation provided by the EU in the EA’s supports the
transition process. A review of trade flows since 1989 con-
firms that there has been a massive expansion of EU-CEEC
trade which coincides with EU trade liberalisation. The
CEECG: have in the space of five years jumped from a situ-
ation of having a declining share in extra EU imports to the
ranks of the most dynamic trade partners. Growth rates for
the value of imports from the CEECs reached over 20% in
1992, with domestic supply side conditions in the CEECs,
rather than remaining EU trade barriers, apparently acting
as the constraining factor.

Declaration on enlargement of the EU Heads of
State and Government at the Copenhagen Coun-
cil of June 21-22, 1993

"The European Council today agreed that the associated
countries in Central and Eastern Europe that so desire
shall become members of the European Union. Accession
will take place as soon as an associated country is able to
assume the obligations of membership by satisfying the
economic and political conditions required.’

In order to fully assess the link between trade performance
and trade liberalisation, this supplement begins by examin-
ing the recent evolution of trade between the EU and the
CEECs, with the analysis divided into pre and post-transi-
tion phases. Attention is paid the sectoral breakdown of im-
ports from the CEECs with a view to discerning a pattern
of specialisation and comparative advantage. Subsequent-
ly, section 2 reviews the market access conditions provided
by the EU as set out in the EAs. Special consideration is
given to sectors where the EU did not undertake full libera-
lisation immediately (e.g. sensitive sectors such as textiles
etc.). Finally, section 4 reviews EU recourse to contingent
protection, especially anti-dumping actions, and considers
whether they are having any significant negative impact on
trade.

1 see table 16 in annex

2 Some provisions contained in the EA’s fall within the exclusive
competence of Member States, and can therefore only enter into
force followingtheirratificationby allEU and CEEC national leg-
islatures. In the intervening period, so-called interim Europe
Agreements (IAs) are being applied which essentially contain the
trade and some trade-related aspects of the full Europe Agree-
ments. This is possible since trade policy lies within the compe-
tence of the EU.
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tic prices and costs. Hence, the use of "reference’ countries
is not excluded in very difficult cases.

One common feature of past anti-dumping cases against
the CEECs has been the high proportion which have been
settled with price undertakings. Defendants prefer this out-
come to the imposition of duties since they benefit from
higher prices. Of all the 272 cases between 1980 and 1987,
some 72% were terminated with price undertakings, of
which 55% concerned East European countries. The will-
ingness of the Commission in the past to accept price un-
dertakings from the CEECs was largely explained by the
relative ease with which they could be monitored, given
that imports were sourced through a sole exporting author-
ity. This may change as the transition process progresses,
as monopolies break-up in CEECs and EU imports become
sources for many producers in the CEECs. Whether or not
the frequency of price undertakings alters remains to be
seen.

The treatment of the CEECs in anti-dumping actions will
differ from other countries on one respect. Article 27.3c of
the IA (Article 33 of EA) provides that before any action
is taken after having determined the existence of dumping
‘the Community or the relevant associated country, as the
case may be, shall supply the Association Council with all
relevant information with a view to seeking a solution ac-
ceptable to the two parties’. Article 27.3c of the IA con-
tinues saying the Association Council may take any deci-
sion necessary to put into effect an end to the difficulties;
If it has not taken such a decision within thirty days of the
matter being referred to it, the exporting party may apply
appropriate measures on the exportation of the product
concerned’. In short, the Europe Agreement gives a grace
period of 30 days from the time the definitive decision is
announced to the time the measures take effect. This may
be important in that it will allow the CEEC countries to
plea their case to an international audience prior to the ac-
tions entering into force.

3.3. Overall assessment of anti-dumping actions

From above, it appears that the application of anti-dump-
ing provisions cannot be considered as a deterrent to ’seri-
ous’ foreign investors. Only two cases have been initiated
since the IAs entered into force. Furthermore, anti-dump-
ing measures currently in force affect a marginal percen-
tage of total imports from CEECs, and are concentrated
across a very narrow range of tariff classifications, mostly
basic chemical and steel products. There is no indication
that the EU will extend the scope of anti-dumping
measures into sectors where the CEECs are acquiring a
comparative advantage.

It is most unlikely, based on the data in table 15, that the
CEECs are engaging in predatory dumping, i.e. setting
prices below short-run marginal cost in an attempt to drive
out competitors and secure monopoly power (and profits)
in the long-run. In practice, the necessary conditions to
conduct predatory pricing (market power, ability to prevent
market entry, ability to endure losses) arise infrequently,

especially for financially weak CEEC enterprises which
tend to have very small market shares in the EU.

Instead, if CEEC firms are engaged in dumping, then this
is likely to take the form of either cyclical dumping or
dumping financed through government subsidies. Cycli-
cal dumping occurs when firms set prices below average
costs, and is more likely to occur in industries with large
fixed costs, e.g. steel, chemicals. These non-predatory
forms of dumping may cause injury to EU producers. Ac-
count should, however, be taken of the benefits through
lower prices to EU consumers, and to enterprises who use
CEEC imports as intermediate imports. Hence, there is a
need to take a balanced approach in such cases weighing up
costs all the costs and benefits. Where dumping does occur,
the first best response may be to strengthen the competition
framework in the CEECs (see European Commission,
1994). The Europe Agreements contain comprehensive
provisions for approximation of competition laws in the
CEEC:s to those of the EU.

3.4. Safeguard actions

A general safeguard clause in the IAs, Article 24, states

“"Where a product is being imported in such increased quantities
and under such conditions as to cause or threaten to cause (a) seri-
ous injury to domestic producers of like or directly competitive
products in the territory of one of the contracting parties, or (b) se-
rious disturbances in any sector of the economy or difficulties
which could bring about serious deterioration in the economic sit-
uation of a region, the Community or the relevant associated coun-
try may take appropriate measures under the conditions and in ac-
cordance with the procedures laid down in Art.27°,

Article 27 of the IA stipulates the administrative procedures
for implementing the general safeguard of Article 24. In case
of presumed threat to domestic producers, the injuring”
party is to be informed and all relevant information should be
made available with a view of seeking an agreement between
both parties; failure to resolve the dispute results in “any ap-
propriate measure” being taken, but “in the selection of
measures, priority must be given to those which least disturb
the functioning of the Agreement”,

In addition to the general safeguard clause, there are addi-
tional specific safeguard regimes, e.g. Articles 15
(Hungary, Poland, ex-CSFR) & Article 16 (Romania, Bul-
garia) of the IAs provide for safeguard actions with respect
to agriculture.! There are also supplementary safeguard
measures which can be introduced by the CEECs against
imports from the EU, designed to take account of the spe-
cific problems facing economies undergoing transition.
These include Articles 22 & 23 of the IA% which allows
CEEC:s to apply exceptional measures for a limited dur-
1 Article 15 for Hungary, Poland, and the Check and Slovak Repub-
lics, Article 16 for Romania and Bulgaria.

2 Article 22 for Hungary, Poland, and the Check and Slovak Repub-
lics, Article 23 for Romania and Bulgaria.

3 Article 25 of the IA allows to apply appropriate safeguard mea-
sures on exports in case of "(i) re-export towards a third country
against which the exporting country maintains, for the product
concerned, quantitative export restrictions, export duties or mea-
sures having equivalent effect, or (ii) a serious shortage, or threat
thereof, of a product essential to the exporting country*.
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ation to protect infant industries and certain sectors under-
going restructuring or facing serious difficulties.3

The safeguard provisions in the IA differ from those per-
mitted under GATT Article XIX, since the former are se-
lectively applied (to associated countries) rather than the
multilateral application of the latter. This selective applica-
tion is justified given that the IAs provide additional trade
liberalisation beyond MFN status. Selective application
means that IA provisions differ from those under GATT
Article XIX in two important respects. Firstly, whereas the
conditions under which the safeguard actions can be im-
plemented are identical, the definition of injury differs
somewhat. For example, the [A references to "serious dis-
turbances” and “serious deterioration in the economic
situation” are not precisely defined, and there is no refer-
ence, as in EC Regulation 288/82,! to the basic concept of
“unforeseen developments”. Secondly, the administrative
procedures in the IA rules do not provide for a formal in-
vestigation as specified in EC Regulation 288/82.

In practice, however, such legal differences have had little
practical effect, and certainly have not negated the trade
liberalisation achieved in the market access provisions.
This is evidenced by the fact that Article 24 of IA has been
applied only once since the IAs entered into force. The
Commission authorised Germany, France and Italy to im-
pose quotas on imports of certain iron and steel products
coming from the Czech and Slovak Federal Republic, after
bilateral discussions on voluntary action had failed. These
measures were temporary and lapsed on 31 December
1992.2 For the years 1993, 1994 and 1995, the EU has
agreed with Czech and Slovak authorities to limit the an-
nual growth rate of imports on some five steel products and
product groups.3 It should be borne in mind, however, that
prior to the entry into force of the IAs, the CEECs were not
subject to normal EU safeguard rules, but rather to special
provisions with respect to state-trading economies.*

3.5. Rules of origin

Rules of origin are relevant in the context of preferential
trade arrangements since they determine which exports
from associated countries can benefit from preferential
trade concessions. In particular, they may play an import-
ant role in determining the level of FDI in CEECs, as EU
enterprises may wish to take advantage of lower costs for
labour-intensive phases of production process.

Rules of origin distinguish between goods which are wholly
produced in a given country (e.g. mineral products, agricul-
tural products), and goods where two or more countries con-
tribute to production. In the latter case, the key issue concemns
where the last substantial transformation takes place, for

1 This Regulation was recently replaced by Regulation 518/94 of 7
March, 1994.

2 Article24 ofthe IA entitles the affected party to take selective "ap-
propriate measures* in the event of increased quantities that cause
or threaten to cause serious regional problems:

3 Decision N°1 of the EC-Czech Republic and Slovak Republic
Joint Committee of 28 May, 1993 (93/373/ECSC) in OJ L 157 of
29.06.1993.

4 Council Regulation N° 1765/82 of 30 June 1982 on common
rules for imports from State-trading countries.

which three general tests are employed. These are a change
of tariff heading in a specified nomenclature, the undertaking
of a prescribed list of manufacturing or processing oper-
ations, and the application of an ad valorem rule, either refer-
ring to a threshold amount of value added from a manufactur-
ing process, or an upper limit on the value of the imported
materials and/or components in the final product.

The impact of rules of origin on an associated country de-
pends on a number of factors, the most important of which
are the thresholds contained in the tests described above, e.g.
the local content requirements in ad valorem rules. Also, the
costs of compliance with rules of origin must be low relative
to the tariff and non-tariff barriers if preferential trade arrange-
ments are to be meaningful. Analyses of the GSP with respect
to developing countries have documented cases where the
costs associated with satisfying the rules of origin were so
high as to induce exporters to pay the relevant MFN tariff. An
additional important factor is whether the origin rule is cumu-
lative, i.e. allows for the aggregation of value added in all
countries participating in the preferential trade system.

The rules of origin in the Europe Agreements are contained
in a Protocol No.4 on the definition of the concept of "orig-
inating products®. Although similar to those applying to
other EU preferential trade agreements,’ they differ in a
number of respects as follows

- specific conditions are attached as regards products
wholly obtained in one party, e. g fish caught by na-
tional vessels (Article 1);6

- a change of tariff heading is the general rule used for
determining sufficient transformation. However, ex-
ceptions are listed in the Annex II of the Protocol. The
existence of this list means that there is no provision for
a Technical Committee on Origin to mediate disputes,
as occurs in trade with countries with whom the EU
does not have a preferential trade arrangement. The ex-
ceptions concern the maximum percentages in value-
added of third country inputs’ and certain specific pro-
cessing operations required to confer origin;

- cumulation is allowed between the Visegrad coun-
tries (i.e. Poland, Hungary, the Czech Republic, the
Slovak Republic). Hence, EU inputs are not counted
in determining foreign value content of Visegrad
products. In contrast, no intra-CEEC cumulation is
permitted with respect to Bulgaria and Romania, be-
cause they do not participate in the Visegrad process.

A systematic analysis of the effects of rules of origin in the
IA is beyond the scope of this supplement. The institutional
provisions in the IAs are comparable if not more liberal than
similar provisions contained in other bilateral trade arrange-
ments and the value added requirements are similar to those
contained in Annex II of the EEA Agreement.® Nonetheless,

5 Commission Regulation 802/68 of 27 June 1968 on common def-
inition of the notion of origin of goods, OJ N° L148/1 28/6/68.
6 The term national vessels is defined in the text and subject to spe-
cific conditions which arethe same as in the EEA Protocol onrules
of origin (Art.3(2)).
40% and 50% limits apply for chemicals, metal articles, machin-
ery,clothing, electric engineering articles, tape recorders, TV sets,
radios, integrated circuits, insulated wires, motor vehicles, etc.
8 Annex II of the EEA Agreement, as Annex II of the EAs lists all
the products for which the change in tariff heading criterion was
not retained and, instead, a specific operation or the value added
criterion, or both, are indicated to confer origin.
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a further consideration of the application of rules of origin
with respect to CEECs could be required if problems arise,
but this requires a great deal of in-depth study on a sectoral
basis. Furthermore, compliance costs might be reduced by
making administrative procedures more transparent and in-
expensive, and possibly by upgrading technical assistance to
customs authorities in CEECs.

As regards cumulation, all the IAs/EAs provide for so-
called bi-lateral cumulation between the EU and CEEC
country concerned, e.g. EU-Romania or EU-Hungary. Di-
agonal cumulation is permitted among the Visegrad
countries, e.g. EU-Hungary-Poland. The IA/EA with Ro-
mania allows for cumulation among Romania and Bulga-
ria: however, the IA/EA with Bulgaria, following a request
of Bulgarian authorities, does not provide for cumulation
with Romania. The differential treatment of the Visegrad
countries on the one hand, and Bulgaria and Romania on
the other hand requires reconsideration. However, extend-
ing so-called diagonal cumulation, in principle requires the
CEECs themselves to co-ordinate their customs activities.
It should be noted that even among Visegrad countries,
who in theory operate a diagonal cumulation system, prob-
lems have arisen following the negotiation of separate EAs
with the Czech and Slovak Republics. In a broader context,
the Copenhagen Council has invited the Commission to
carry out a study on the feasibility and impact of rules of
origin and cumulation between the EC, the CEECs and the
EFTA countries.

ANNEX 1: MARKET ACCESS CONDITIONS
AND INSTITUTIONAL PROVI-
SIONS

1. The legal state of play of the Europe Agree-
ments

The European Union has supported the transition to a
market economy in the Central and eastern European
countries (CEECs) by, inter alia, a fundamental and sub-
stantial liberalisation of trade arrangements. As indicated
on table 16, this has been a phased move, beginning with
the signing of trade and economic (and commercial)
cooperation agreements with Hungary in 1988, Poland in
1989 and subsequently the CSFR, Romania and Bulgaria
in 1990. Simultaneously, quantitative restrictions specific
to the CEECs were lifted. In January 1990, Hungary and
Poland were unilaterally declared eligible for the Genera-
lised System of Preferences (GSP) by the EU, status which
was accorded to the CSFR and Bulgaria in early 1991. Ro-
mania had received restricted GSP status since 1974, and
the remaining restrictions were removed in January 1991.

Trade liberalisation culminated in the signing of six Europe
Agreements (EAs) between 1991 and 1993, which have as
their aim the establishment of a bi-lateral free trade area for
non-agricultural products over a ten year period. The re-
moval of trade restrictions is to occur on an asymmetric
basis, with the EU liberalising faster and earlier than each

of the CEECs. In addition to the creation of a bi-lateral free
trade area, the EAs provide for political dialogue, the ap-
proximation of laws, the ’national treatment’ of enterprises
as well as economic, financial and cultural cooperation. As
some of these policies fall within the competence of the
Member States, the EAs can only enter into force following
their ratification by all EU and CEEC national legislatures,
a time consuming exercise. In the intervening period, so-
called interim Europe Agreements (IAs) have been applied
which concern essentially the trade and some trade-related
aspects of the full Europe Agreements. This was possible
since trade policy lies within the exclusive competence of
the EU. As made clear by the declaration of the EU Heads
of State and Government following their meeting in
Copenhagen in June 1993, the ultimate goal is the acces-
sion of these countries to the European Union.

Given that the EAs were signed at different times and hence
subject to diverging ratification timetables, the legal state
of play is somewhat diverse.! Regarding Hungary and
Poland, Europe Agreements were signed on 16 December
1991 and came into effect on 1 February, 1994, and Interim
Europe Agreements have been in operation since 1 March,
1992. The IAs have been supplemented with Community
legislation necessary for their legal implementation.?

For example, such legal acts removed the associated
countries from the list of countries classified as State trad-
ing economies, which previously rendered them subject to
a special trade regime. They further specified administra-
tive procedures for provisions in the Interim Agreements
that involve the discretionary introduction by the EU of
trade policy measures, e.g. anti-dumping measures, safe-
guard actions, the functioning of tariff-quotas and ceilings.
Some of the measures with respect to tariff-quotas and ceil-
ings must be reintroduced on an annual basis.3

1 Furthermore, asratificationis anongoing process, the information
provided in this supplement may be out of date even by the time of
publication. The information presented reflects the statusquo as at
16.02.1994.

2 Council Regulation EEC/521/92 of 27.02.92 opening and pro-
viding for the administration of Community tariff quotas and ceil-
ings for certain agricultural and industrial products originating in
Hungary, Poland and the Czech and Slovak Federal Republic
(1992), OJ L 56 of 29.02.92.

Council Regulation EEC/517/92 amending the autonomous import
arrangements for products originating in Hungary, Poland and the
Czech and Slovak Federal Republic, OJ L 517/92 of 29.02.1992.
Commission Decision ECSC/523/92 on certain modalities for the
application of the Interim Agreement on trade and trade related
matters between the ECSC and EEC of the one part and the Re-
public of Hungary of the other part, OJ L 56 of 29.02.1992.
Council Regulation EEC/519/92 on certain procedures for apply
the Interim Agreement on trade and trade-related matters between
the EEC and the ECSC, of the one part, and the Republic of Hun-
gary of the other part, OJ L 56 of 29.02.1992.

Commission Decision ECSC/522/92 on certain modalities for the
application of the Interim Agreement on trade and trade related
matters between the ECSC and EEC of the one part and the Re-
public of Poland of the other part, OJ L 56 of 29.02.1992.
Council Regulation EEC/518/92 on certain procedures for apply
the Interim Agreement on trade and trade-related matters between
the EEC and the ECSC, of the one part, and the Republic of Poland
of the other part, OJ L 56 of 29.02.1992.

3 Council Regulation EEC/3918/92 of 28.12.1992 opening and pro-
viding for the administration of Community tariff quotas and ceilings
for certain agricultural and industrial products and establishing a re-
duced variable component for certain agricultural products originat-
ing in Hungary, Poland and the territory of the former Czech and Slo-
vak federal Republic (1993), OJ L 296 of 31.12.1993.


















