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tional s'effectue dans un cadre d'ori-
gine non-préférentielle. Or jusqu'a
ce jour, l'origine non-préférentielle
ne fait pas l'objet d'une appréciation
systématique, avant le dédouane-
ment, par une quelconque autorité
douaniére,; dans le domaine de l'ori-
gine préférentielle, les choses sont
tout a fait différentes, dans la mesure
ou la question de l'origine de la mar-
chandise est posée trés en amont du
processus de dédouanement, & tra-
vers la demande et la délivrance du
certificat d'origine; ainsi, lorsqu'une
marchandise quitte un pays dans ce
contexte préférentiel, une premiére
appréciation de l'origine est matéria-
lisée par le certificar d'origine, qui
garanti a l'opérateur une sécurité ju-
ridique certes non-absolue, mais tout
au moins réelle. Rien de cela ne vaut
dans le cadre non-préférentiel (sauf
exception lorsque la réglementation
exige un certificat d'origine): l'ap-
préciation de l'origine est brutale, et
s'effectue a l'exact moment du dé-
douanement, c'est a dire quand il est
trop tard pour réexaminer l'opportu-
nité économique d'une opération
d'importation ou d'exportation. Et
comme nous venons de le voir, c'est
Justement dans le cadre non-préfé-
rentiel que l'opérateur risque d'étre
confronté a des obstacles d'une na-
ture autrement plus rédibitoire qu'un
seul droit de douane a acquitter: un
droit anti-dumping, par exemple,
constitue de fait une prohibition a

l'importation, interdisant le com-
merce du produit en question pour le
pays considéré. La philosophie des
ROC est toute entiere dans ce con-
stat: dans un contexte de principe de
la liberté du commerce, les quelques
obstacles lourds qui affectent ce prin-
cipe (comme par exemple une restric-
tion quantitative établie sur la base
d'une origine) doivent étre identifiés
a l'avance. Ils doivent pouvoir étre
gérés dans une situation de plus
grande certitude juridique, ce qui im-
plique que les autorités douaniéres
puissent étre sollicitées pour se pro-
noncer officiellement & un autre mo-
ment que celui, critique, du dédoua-
nement.

Aspects pratiques

Bien que la réglementation en ma-
tiecre de ROC ne soit pas encore
adoptée par le législateur commu-
nautaire, il est néanmoins possible
d'évoquer certains aspects pratiques
du systéme qui va étre mis en place.
Ainsi, un ROC émis par les autorités
compétentes d'un Etat membre sera
immédiatement valable dans 1'ensem-
ble de la Communauté. En effet, ou-
tre que le champ d'application retenu
est celui constitué par le territoire
douanier des quinze, l'utilisation du
langage informatique et de codes sur
le document lui-méme permettront de
s'affranchir en partie des contraintes
provenant de l'usage de 11 langues
communautaires.




34 Autumn 1995

XXInfo 24

De méme, la proposition de régle-
ment de la Commission concernant la
modification du Code des douanes
prévoit un dispositif qui attribue la
compétence de la délivrance des ROC
aux Etats membres; cependant, un tel
dispositif ne sera viable que si le ni-
veau communautaire (en pratique, la
DG XXI de la Commission) a la pos-
sibilité de réviser les ROC délivrés
lorsque, par exemple, deux d'entre
eux sont divergents.

Enfin, selon des modalités a détermi-
ner et dans le respect des critéres de
confidentialité en vigueur tant au ni-
veau communautaire qu'aux niveaux
nationaux, la Commission entend ou-
vrir de la fagon la plus large possible
la base de données centrale consti-
tuée a partir des copies des ROC dé-
livrés par les Etats membres. Concreé-
tement, l'accés a ces informations
pourrait s'opérer a partir de sup-
ports tels que des CD-Rom, et pour-
rait permettre a des opérateurs de
connaitre l'existence de ROC pour
des marchandises et des circon-
stances d'acquisition de l'origine si-
milaires.

En guise de conclusion, peut-étre de-

Philippe CUISSON B-2

vons nous noter qu'il est prématuré
de conclure sur les ROC. La seule
certitude est que, instruments nou-
veaux inscrits dans 1'Accord de
I'OMC comme les autres disciplines
applicables dans le domaine de 1'ori-
gine (régles neutres, basées sur des
critéres positifs, non-rétroactives...),
les ROC vont probablement contri-
buer a profondément modifier la per-
ception que les opérateurs du com-
merce international ont des reégles
d'origine, de tous temps réputées dif-
ficiles @ manier. Mais il est évident
que, parmi les plus de cent signa-
taires de l'accord la Communauté,
qui est a la fois le premier importa-
teur et exportateur du monde (méme
hors commerce entre ses membres) et
qui est en méme temps une zone or-
ganisée a partir de différents acteurs
que sont les Erars membres et la
Commission, se trouve face a un défi
plus difficile a relever que pour d'au-
tres: instaurer un instrument de faci-
litation qui puisse, a la fois, faire
face a des milliers de demandes et
qui, en méme temps, ne porte pas at-
teinte au caractére communautaire
de la législation douaniére en ma-
tiere d'origine.

Extraits d'un article qui doit étre publié dans la revue "Douanes 2000 - les Cahiers des
douanes frangaises et européennes”. Mais son auteur ayant tenu a en réserver la primeur a
"Info 21" (probablement la seule publication au monde a traiter avec un égal bonheur
d'humour et de douane), il espére que prendre 1'ensemble des lecteurs & témoin devrait au
moins lui valoir, de la part de Tony, un coup a boire...
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A question of Culture

Did you know that, in Italy, the fa-
mous British artist Turner drew his
water-colours? "Absurd!" I can hear
the cry go up from the English spea-
kers, "He painted them in England".
Well, irrespective of where he
daubed the colours on to a particular
piece of paper there is a fundamental
difference in meaning disguised here.
Are water colours drawings or pain-
tings? And what about gouaches?

You will remember from Info No 12,
on page 12 to be exact, that Marie-
Claude explained that in order to
meet the needs of a border-free area
in which goods can circulate freely,
the Community has developed two ex-
tra pieces of legislation covering cul-
tural goods, as defined in a joint an-
nex, so that identical protection is
given everywhere in the Community.

However, it turns out that for histori-
cal cultural reasons the current
wording of the Annex does not pro-
vide identical treatment for water co-
lours, pastels and gouaches. This is
because of discrepancies in the dif-
JSerent language versions of the Annex
arising from the differing artistic tra-
ditions of Member States.

e Category 3 reads "Pictures and
paintings executed entirely by
hand, on any medium and in any
material”, while

e Category 4 reads "Mosaics ...
and drawings executed entirely by
hand on any medium and in any
material”.

In some Member States they take the
view that they are in Category 3 of
the Annex as they are clearly paint-
ings, or at least they are not draw-
ings, while in other Member States of
a slightly different artistic tradition
they have always regarded them as
drawings and feel they can only be in
Category 4. Both views regard the
other as heretical and the others as
uncultured or barbarous! However
the difference is important as the fin-
ancial threshold for pictures and
paintings of Category 3 is 150 000
ecu while for drawings of Category 4
the financial threshold is only 15 000
ecu. Thus there is a difference in the
level of protection given to water-
colours depending on where they are
in the Communit, while it is clearly
necessary that all the Member States
treat the same art objects in the same
way as otherwise serious distortions
could arise.

Can we perhaps seck clarity and so-
lace in the Combined Nomenclature?
After all, one of the texts concerned
is a piece of customs legislation. In
the nomenclature, by definition, the
items that fall into a heading have to
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For his first watercolours J. M. Turner chose documentary
subjects of Ancient Rome.

be the same whatever language is in-
volved or whatever artistic tradition
is invoked. However we find that the
range of items in the heading con-
cerned have rather different descrip-
tions in the different language ver-
sions. For illustrative purposes only,
the English, French and German ver-
sions are given below.

e The English is "Paintings, draw-
ings and pastels”.

e The French is "Les tableaux (pic-
tures), les peintures (paintings)
ou les dessins (drawings)".

e The German is "Gemdlde [paint-
ings] (Z.B.[e.g.] Olgemilde
[oils], Aquarelle [water-colours],

Pastelle [Pastels]) und Zeichnun-
gen [drawings]".

These are obviously not word for
word equivalent! This is of no parti-
cular importance for tariff purposes
as all these goods are treated the
same way and the only need is to
distinguish between these "executed
entirely by hand" and "others".

On the one hand the German text
would clearly not allow water-co-
lours to be classed as drawings.
Moreover both the English and the
German texts would not allow pastels
1o be classed as drawings as they are
regarded in France. For the English
speakers they are a class apart and
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for the German they are "paintings".
Conclusion, as I have ofien suspec-
ted, the Combined Nomenclature
serves to confuse rather than clarify!

However, actually, the Annex to this
Regulation, in both English and Ger-
man, does not correctly reflect the
Combined Nomenclature, as they
both actual say in the Annex "Pic-
tures and Paintings" (Bilder und Ge-
milde) for Category 3 and "Draw-
ings" (Zeichnungen) for Category
40),

As the term "Pictures/Tableaux/Bil-
der" covers both paintings and draw-
ings the tendency must be to say
everything that is not a "drawing/
dessin/Zeichnung" of Category 4 is
in Category 3. However what is a
drawing? There seem to be at least
two clear and mutually incompatible
schools of thought.

Many regard works done using water
colours, gouache (poster paints) and
pastels (coloured chalks) as being
drawings. In which case the 15 000
ecu limit applies. This view seems to
be predominant in France, Belgium,
Greece, and the Netherlands at least.
Perhaps it is allied to the nature of
the materials used rather than the

technique of application. With all
these pigments the binding or carry-
ing material is no longer present
when it evaporates leaving essentially
a dry powder, similar to works made
by ink, pencil, charcoal or chalk -
the primary materials used for draw-
ing proper. Indeed one dictionary is
careful to observe that "by tradition
water-colours and  gouache are
called drawing".

This careful phrasing is used because
the other school of thought seems to
approach the distinction in terms
more of the technique of application.
Drawing has as the basic element the
use of line and "drawn" surfaces.
Painting is distinguished as colour-
ing (even if in black or white) the
whole, or nearly the whole surface by
sheets of colour. On the borderline
between the two might be pastels
(and coloured pencils?) where the re-
sult is a surface completely covered
by the medium and which therefore
in some ways resembles a painting.
This is perhaps why the English no-
menclature text specifies pastels se-
parately as being neither drawings or
paintings and why the German clear-
ly says pastels are paintings. Thus,
Jor this school of thought water co-

D Note: This is presumably an error perhaps due to direct translation from a French original text,
rather than checking the equivalent already used in the Combined Nomenclature. However

this does not materially effect the situation
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lours and gouache (and perhaps pas-
tels) are paintings, and thus subject
to the 150 000 ecu limit. This school
of thought is prevalent in particular
in the United Kingdom, Ireland and
Germany.

The conclusion of this very limited
sketch of the situation is that we are
unlikely ever to be able to come to a
"logical” mutually acceptable defini-
tion of drawing among experts as in-
cluding or excluding water-colours,
pastels and gouaches, that will sa-
tisfy all the schools of thought.

However, in deciding to which cate-
gory water-colours, gouaches and
pastels should be allocated by chang-
ing the Annex, regard has to be given
as to the practical effects this would
have. It has been pointed out that it
is rare for water-colours, gouaches
and pastels to realise the same level
of price at auction as oil and tempo-
ra paintings (we must not forget that
we are dealing with paintings that
are at least 50 year old). In general
the prices fetched by them seem to be
more of the same order as those that
are achieved by drawings, but tend
to be a little higher. If they were to

Tony GRIFFITHS B-3
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be put into category 3 as paintings
then the effect would be that virtually
none of them would be subject to the
need for a Community export licence.
It would then, at first sight seem pre-
ferable to place them in category 4
and treat them as drawings, but this
would be unacceptable to some Mem-
ber States due to the administrative
burden involved in issuing many
more licences than they have to at
present for items that could, in their
view, never be of any major cultural
significance in view of their waterco-
lor tradition and the numbers which
have been "produced" there.

The solution then must lie in creating
a new separate Category just for wa-
ter-colours, gouaches and pastels
with an appropriate threshold. It is
clear that the higher the threshold is
set the more difficult it will be to ob-
tain agreement between the Member
States and the lower the threshold the
more administrative work that will be
generated in issuing licences for
works that are not really of a major
artistic significance. Taking this into
account the Commission has pro-
posed? a threshold of 30 000 ecu for
the new Category.


















































































