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EXPLANATORY NOTES

INTRODUCTION | o S B

The Furopean Parliament and the Economic and Social Commlttee have
issued Opinions #n the proposal for a Council Regulatnon on the Statute for
European Companies. In the light of these Oplnlons,'the Commission has

altered its original proposal under the Article 149 (2) of the. mr@aty

'astab’lshing a European Econamlc Communlty.

At the same time, it has carried out the adjustments made necessary by
the accessien of Denmark, Ireland and the United Kingdom of ureat Brltaln

and Northern Ireland.

At the ecxpress request sof the Buropean Parliament and the Economic
and Social Committee, the provisions of the proposal have been further

aligned on the proposals put forward in the meantime by the Commission

" ‘concerning the coordination of the safeguards under national company law

© .and on the #lterations made by the Compission to its earlier proposals en:

this subject. The provisions ef the prdpoéaljwére alse brought into line
with -thé work on the creation of European law by means of conventions, and
in particular with the draft Conventian on the international ﬁerger of
limited companies, which was drawn up. by Government experts from the six

original Member States in accordance with the third paragraph\of-Article,2éO

“of the EEC Treaty.

Thzs alignment is necessary in order to prevent comparable matters being

~regulated in the coordinated laws of Member States. or in the Conventions.

concluded between Member States, etherwise than in the Statute for European

7

Companies unless there is good reason.

Lastly, account was-taken - ‘of the view of
cf numerous busipess associations and trade union organizations and of the

theoretical considerations regarding the Commission's proposal of a Europeai

. Company Statufa.~
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The changes are explained below. Attention is drawn in the notes on

individual Articles to any adjustment or rearrangement of provisionc.

NOTES ON THE INDIVIDUAL PROVISIONS

TITLE I - GENERAL PROVISIONS

At the request of the European Parliament and the Economic and Social

Committee, access to the legal form of a European Conpany has been extandad.

The minimum capital required for three typzs of constitution has been

appreciably lowered.

In addition, undertakirgs established in a legal form other than that

of a company limited by shares may also form a joint subsidiary.

Article 2

l. The right to fomm a joint subsidiary is to be granted not only to public
limited companies and to the privafe limited companies and cooperative societies
specifically mentioned by the Parliament and 6y the Eccaomic and Sccial Committee
but also to cther companies having legal personality énd oﬁhér corporations

engaging in econcmic activity in the Community.

2 It does not at preseht appear possible to extend the right of access to
the S.E., furthcr,

The right to fom an S.E. by merger or by forming a holding company must
continue to be reserved for uandertszkings established in the legal form of a
company limited by shares. The exchange of shares associated with thess types
of constitution (Articles 21 and 29) ie practicable only where the founder

companies have this legal form.

Ia the Republic of Ireland and in the United Kingdom any undertaking
having the legal form of a "company limited by shares”, i.e. includiag
"private companies™, may participate in the formation of an S.E. by merger
or by setting up a holding company. The difference between "private companies™
and other kinds of "limited company™ is not such as to make special treatment

appear justified.
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3. The request was made that the right to be incorporated as a Europcan
company be extended not only to undertakings established in a different
legal form from that of a company limited by shares but also to undertakings

which had already merged at Furopean 1eve1 before the effective date of the
Statute.

A change of this sort would necessitate a special procedure for examining
whether the economic characteristics required for the formation:of a Euroﬁean
company were satisfieda This would make it necessary for the original preposal
to be radically altered and would lead to great technical difficulties. For
these reasons the criteria for forming an S.E. will continue fo be iegai
characteristics only. ,

4. The Economic Committee of the European Parliament expressly requested .
that access to the form of a European company beeven further extended. In

its view, natural persons should also be able to form a Furopean company.

Héwgver, the objective of the é.Eg which formed the basis of the Commission
proposal and which has been approved is to act as a means of integrating existing
undertakings. It is designed to stop a loophole accesioned by the fact that
the machinery for cooperation between undertakings is rooted in naticnal
legal systems. Because of the restricted scope of these national systems,
which end at the intra~Community frontiers, there is no suitable instrument
for cross~frontier coooperation. The Eurepean company is intended to facilitate
such cooperation by means of established machinery appropriate to the scale

of the common market and independent of naticnal law.

There is an utgent economic need for this in the Commurity.

For the formation of new undertakings, on the other hand, the national

instruments provide an adequate formal solution.for the present.
/



555

5. Paragrapk 3 deals with the extent to which the founder companies and
corporations participating in the formation of an 3.E. must be recognized
pursuant to the Convention on the mutual recognition of companies and bodies

corporate of 29 February 1968.

The consequences for an S.7. which flow from non-recognition of a
founder ccmpany by a Member State must be kept within the tightest possible
limits. The proposal therefore aims at ensuring that only those Member
States to whose laws one 'of the companies or corporations participating
in the formation is subject must have recognized the founder companies,
and other corporations participating in the formation pursuant to the

Convention on recognition of 29 February 1963.

Article 3

Paragraph 1 lays down rules concerning the participation of an existing
S.F. in the establishment of an S.E. by merger or the formation of a holding
company. Paragraph 2 concerns the formation of a joint subsidiary. This

change follows from the new version of Article 2.

Paragr2ph 4 covers those cases where, in addition to an 5.E., founder
companies from various lMember States participate in the formation of ancther
S.F. In such cases, recegnition of the founder companies incorporated under

national law is accorded by analogy with Article 2(3).

Article 4

The European Parliament and the Economic and Social Committee were in
favour of lowering the minimum capital. The Commissionlhas complied with the
Opinion of the Furopean Parliament. In so doing and in order that the minimum
capital required for the various types of constitution should not vary too
greatly, it has also lowered the capital required in the case of a merger

or the formation of a holding company.



Article 5

The Commission is holding by its proposal to allow the European éompany
to have several registered offices. In the Commission's ‘view, the legal
considerations which led the Furopean Parliament to oppose this proposal are
not sufficient to outweéigh the advantages connected with the possession of a

number of registered offices.

The Commission provided an opportunity of opting for possession of a
nunber df'registered.offices to combat the psychological difficulties which
may arisé as a result of companies barticipating in the formation of an S.E.
being closely connected by name and tradition with the country in which: their
own registered office is situated. The  european character of the new
legal form would be severely circumscribed if this opportunity were not
available.

Preoblems arise from the admissibility of possessing several registered
offices only ‘in legal disputes concerning the internal affairs of the -
companies (repeal of resolutions of the General Meeting, for example),

where conflicting decisions by several competent courts must be aveided.

Urder Article 16 of the.Convention on Jurisdiction and the Enforcement
of Civil and Commercial Judgements of 27 September 1968, the court where
the company's registered office is situated has exclusive jurisdiction in
such internal disﬁutés, However, the jurisdictional conflicts arising here-
from will be settled by reccurse to the provision contained in Article 23
of the Conventipn,’under which the court lget appsaled to declines ju;is—

diction in favour of the court first appealed to.
‘ ] .

In order to avoid any difficulty or uncertéinfy in applying the above
Convention, and its Articles 16 and 53 in papticular, to the European
Company, Articles 10-a~, 1l0-b- and 16«0- havé B been added - .
and referemce should be made to the explanatory notes thereon.
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Article &

1. In accordance with the wishes of the FBuropean Parliament but contrary to
the opinion of the Fconomic and Social Committee, the irrebuttable character~
of the presumptions arising under paragraph 2, which enable the existence of
a controlling infiuence within the meaning of paragraph 1 to be deduced from

circumstances alone, has been retained.

2. The grounds for presumption contained in paragraph 2 will in future

also include "indirect" power to exert influence. The grounds have con-
sequently been extended to cover cases where undertakings can dispose of the
power to exert influence referred to in paragraph 2 through other dependent

undertakings or intermediaries.

3. At the request of the European Parliament, the irrebutable presumption
of dependence arising under the original paragraph 2 (c) when a controlling
influence is exerted under a contract has been dropped. However, contrary
to the Parliament's wish, it has not been incorporated in paragraph 3 as

a rebuttable presumption, since contrary to what is the case with the other
presumptions, it only reiterates the criterion for "“controlling influence"
within the meaning of paragraph 1 and consequently can in no way facilitate

determination as to whether it exists.

The wording of the presumption in paragraph 3 and of the provision in

paragraph 4 on calculating the extent of the shareholding has been changed.

Paragraph 3 is extended, by analogy with the rule in paragraph 2, to
include cases where influence is exercised indirectly through shares held

by another denendent undertaking.

4. The extension of the rule in paragraph 3 to include indirect influence

has made the sentence in paragraph 4 governing this situation redundant,
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and therefors only the provision contained in the second eentence of this
paragraph need be retained.

Article 7 -

This ‘provision has been retained ageinst-the wishes of the Economic and
Social Committee. It is important as regards drawing the line between the
Statute and the national lawe under which the S.E, must operate.

" For clarification it wae expressly emphasized that, for purposes of
applying the Statute, the common rules‘ and general principles:of theé laws
of :the Member States as referred to in Article 7(1)b are.regarded as
being incorporated therein, It is. in no wey unusuval for common principles
of national law to be incorporated in Community law im this way. An -
example is'the ruling on the non-contractual liability.of the Community :
in Article 215 of the EEC Treaty.

Article 8 R

Paragraph 1 has been suppleaianted"by & reference tp the documents to
be filed in the European Commercial Register, This appeared desirsble in
view of the provisions of paragraphs 3 and 4 concerning the filed dooumentis.
In agcordanQe mth the w:.shes of the Eu;'opean Parl;ament a requirement
‘to file dupllcatea of the documents filed in the Europea.n Commercml
Reglstar in the supplanenta.ry registe* in the Member State where the S.E.
has its reg:.stered ofﬁoe has been added to pa.ragraph 3.

4

Article 9 .. - -

At the request of the European Parliament and to prevent incorrect

H

details being published, the daily newspaper has been deleted from the

-



list in paragraph 1 of official journals whose published contents entail
legal consequences (Article 9-a-(3)).

In addition, it has been laid down that only the text in the original
language of a notice published in the Official Journal is to be authentic,
A similar provision also applies, for example, to the offering of public
construction contracts.for tender.Thisis necessary in order to. avoid

legal uncertainty caused by ambiguous translations,

Article Qea~

The provisims of Article 9~a- are based closely on Article 3 of the
first Directive on the coordination of safeguards in company law. They
originate in a proposal by the Economic and Social Committee's Section
for Eomomic Questions. In its report the latter recommended drawing up, -

for the S.E., a coherent set of rules on publication,

Article 10

This Article has merély been reworded.

Articles 10=8=, 1l0«be and 10-c-

l. The Convention on jurisdiction and the enforcement of civil and
commercial judgments (27 Scptember 1968) wﬁll normally apply to law-
guits to which an S.E. is a party. This is particularly the case as 4o
Article 16(2) of the Convention, which awards sole competence to the
courts of the State in which the companies or other corporate bodies
have their registered ofiice in all matters regarding validity, nullity
or dissolution and the decisions taken by their governing bodies. Ths



case ia again the same under Article 53, Which asea.mlates the reg:.stered
offlce of companies and other corporate bodies to their perma.nent res:.dence

for the pzrposes of the Convent:. an,

However, where there iz more than one registered office and several
courts 1n d:.ffexent States ‘may therefore have sole Junsdmtlon, some
doubt may ar:.se as to the recognitwn, in the State of exccution where
another registered office lles, of a Judgment given by a court tha’b 4

11kemse has sole Jur‘ sdlction.

2. In order to aveid any difficulty or unoer‘tainfy, there is good reason
for stating in exprem terms, even though this point is in fact covered by
Article 7(1), that only the registered office specified in the statutes

and not sny otherde facto of fice should be taken into account’

~ for the purposes of the above Convention (Article 10-a=).

3+ Further, where there is more than one registered office, giving ~risé
to exclusive jurisdiction on the part of courts of several Member States,
it is desirable that the provisions as to interrelated actions should be
strengthened as against those of Article 22 of the above Convention.

’

- Two alterations are necessary: the one requiring the court seised in
second place to stay proceedings, the other applying the interrelationship
rule so as similarly to have proceedmgs ha.lte where interrelated actions
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are not pending at the same level of jurisdiction. Contrary ito abandonment
of proceedings, suspension does not in fact have the effect of depriving
the parties of eny resort of jurisdiction, eand it is moreover imperative
for an S.E. that has registered offices in more then one countiry that
conflicting decisions should be avoided (Article 10~b-).

For the rest, Article 22 of the Convention of 27 September 1968
applies in full, particularly as regards the definmition of interrelation-
ship. Article 23 of this Convention, which relates to litispendence in the
case of an application falling within the sole jurisdiction of more than
one court; will néturally apply without there being any need for special

provision to be made in respect of the S.E.

4. It also séems right for express provision to be made to eliminate any
likelihood of non~recognition in a State of execution due to the exclusive
jurisdiction of its courts being repudiated by a court having similar sole

jurisdiction in another Member State (Articlé 10-o-).
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TITLE I1 ~ FORMATION

Title II, particularly the first two Sections, has been aligned to a
considerable extent on the provisions of the amended proposal for a third
Directive on the coardination of safeguards in connection with mergers
between limited canpanies (COM/72/16€8, 4 Jamary 1973) and on the -draft
Convention on the International Merger of limited companies drawn up on
the basis of Article 220 of the EEC Treaty (published as Supplement 13/73
to the Bulletin of the Buropean Communities). This applies in particular
to the first two Sections.



This met the wishes of the Furopean Parliament and of the FEconomic and
Jocicl Tommittec. . legal act such as the merger of limited companies -
should, as far as possivle, take place under the same conditions throughout

the Community, irrespective of whether national or Cbmmuhity'law apblies.

In the new version, cn attempt has becn made urder the provisions
applicable to the formation of each type of company to give a coherent

picture of «ll the formalities that must be completed.

N

In the section entitled "General™ only those provisions have been
retained which are applicable without additions or restrictions to all
methods of formation. These are, in particular, the provisions concerning
the Stetutes, the supervision of formation by the European Court of Justice

and the requirements which the auditors must satisfy.

The provisions of Section 2 on formation by merger have been complemented
in particular by rules concerning the effects of mergers on cmployees

(Articles 23a to 23d; see irticle 6 of the proposal for a third Directive).

It proved possible to consolidate the provisions of Section 3 on
formation by ectablishment of a holding company by making greater use of

the possibility of referring to parallel provisions on mergers.

Ls to the rules in Scection 4 on formetion of a joint suboidiary and
in Section 5 or formation of a subsidiary, it was necessary to ensurc that
the requisite protection guarantees were afforded also on the formation
of this type of company in the event of all or =z considerable part of

the assets of the founcer companies being transferred to a joint subsidiary.
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Section one -~ General

" Article 11

1. Parngreph 1 now makes clear that the founder companies are responeible -

\}for applying for registration of the S.E.

2. Paragraph 2 contains provisions concerning the documents relating to M
formation which must be appended to the applipation, and a2t the same time
indicates the contents of Title II. '

3. Parngraph 3 gives a definition of the expression "founder companies™
for the purposes of Title II. This provision has become necessery because
corporations other than limited companies have been authorized to.particii
pate in forming an S.E. It would be too unwieldy if reference had to be
made to the provisions of Articles 2 and 3 each timé the founders of the

S.F. were mentioned.

Article 12

1. Article 12 now contains only the provisions of Article 12(3) of the
old version concerning the authentication by notarial act of the document
of constitution and refers in respect of the other requirements as to this

instrument to the provisions relating to each mode of formation.

2, The Commission has maimtained the notarial form for the document of
conetitution and the Statutes of the S,E. (Art. 13).

It ie of great importance for the formation of the S.F. that the docuﬁents
relating to formation should not contain any errors. In an international
procedure such as the formaetion of an S.¥., authentication by notapial deed
appears to offer the best guarantee agninst the ‘inaccuracy of the formation
documents and the resulting dangers for the parties to the formation.

The Commission considere that notaries in all Member States will be able

to prepare themselves for the new tasks imposed on them by the Statute.
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Lrticle 13
1. The provisions of this Article consolidate the requirements as to the

form and substance of the Statutes of the 3.E.

2. Paragraph 2(a) on the name of the S.E. has been changed, in accordance
with the proposal contained in the report of the Economic and Social
Committec's Section for Fconomic Questions, so as to include the abbrevintion

"S.E." in the name of the company and thus to extend legal protection to it.

Moreover, provicion is made in the fnnex to the Statute for ilember States
to penalise unlawful use of the description "European company™ and of the

abbreviation "S.E."

Subparagraph ¢ on the object of the undertaking has been aligned on

Lrticle 18(c) of the original proposal.

The changes to subparagraph ¢ on the particulars concerning the shares

issued are solely aimed at achieving greater clarity.

Subparagraph e of the original proposal rconcerning the accounting
currency has been deleted because the relevant provisions of Article 40

make it redundant.

Subparagraphs f and g in the new version set out the particulars
required concerning the Supervisory Board and the Board of Management of

the S.B. which formerly appeared in Article 12(2)d.

Article 14

The rules contained in frticle 14 have been incorporsted in the

provisions on the various modes of formation.

LArticle 15

1. The provision consolidates the rules on the appointmént of auditors
(paragraph 1), the qualifications required of them (paragraph 2) and their
liability (paragraph 3). _

The requirements zs to the auditors' report have, on the other hand,

been incorporated in the provisions on the various modes of formation.
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2. Paragraph 1 on the appointment of auditors corresponds to Article 12(1)

of ths draft Uonvention on the International Merger of limited companies.

3. Trpe provisione of paragraph 2 on the requiremsnts as to auditors have
been changed to meet the wishss of the Furopean Parliament so as to take

account of the admission and examination procedures in the new Member States~

In addition - in erder to avert any encroachment upen.the independence. of
auditers as-far as may be poseible - ineligibility on thesiw

grounde of dependence on a founder company has been made retroactive.

The last sentenre of paragraph 2, which provides that the auditors may
be “he persoms rusponsible for examining the annual acgcounts; corresponds
to *he second senience oi Article 5(2) of the amended proposal for a third
Directive and to vhe second sentence of Article 12(3) of the draft

Convrention on the International Merger of limited companies.

4. Paragraph 3 regarding the liability of auditors replaces the earlier
Mrticle 20(3). The rules as to 1liability correspend to those applying to
auditors examining the annual accounts (Article 209), to Members of the

Board of Manzgement (Lrticles T1 and 72a), and to the Supervisbry Board

cf the S.E. (Articles 81 and 8la).

It stanéds to reason that a3l these persons, who in cve way or ancther
are respousidble for safeguording the assets of the £.E.; chould %hzar

liability on a common hasis.

5. Paragraph 4 has been added in order to regulate proceedings in

connecticn with the liability of the S.F..

Article 16

Article 16 has been included among the provisions for the formation of
subsidiary companies, to which it is of material importance (Articles 35~c-
and 38(5)j.

\



1. O.. a pronosal from ti: Laonoric and Sceial Jommittee, rarasraph 2 of

the origincl-version har Deen delet:d. Ite subject - the calliag in o
accourtants to assiet “he Buropean “rurt of Jostice - shoulldl e dealt wiva
in the proceaural reg:icticn of ths court, “ogether w: th 2y other assists-ice
reyuired b;- che latter in reaching i%s decizicuis. Tn the St.ofute this
provision can giv: rise to misunde: standings as wo th. purpose o¢f Lhe audit,

whica is pure’y a means of legal check.

2. iIn paragraph 2 the gsrovnds on which revistration mmv b: rofused hav-
teen redvced ivn number. 'the Court cf Justice mey refuse rerisireation oriy

whe=e the provisionc of tiz Stat e relating to formation have not been

4 h ' N . . ,
caragraph 3(a) of the criginal version) oo wherc the

v

complied with
Statutes of the S.E. do not comply wiil tba Statute (paragraph 3(c) of

the original version).

Paragraph 3(b) of the criginal version (imcompleteness of the torration
documents) is redundant; it is replec.d by paragraplt 3 of the new version

(suppieome-+ing of thc documents relating to formaticn which have been filel).

Paragreph 3/d) of +he originel verzion has been deleted brecouse it is
amhiguous. This r~=son for refusal ccald heve given the fmoression that

the Ccurt of Justice was required to carvy out sn assussment of ihs

9]

£

auciters' renort from a financial poiat viaw. This is not whe cass,

oy

especi-lly since .h: new provisicn ir Articz f072) eff:otively ensur:s

that capital is fM1lly naid up.

3. Pz oaomanh 3 corresponds to paragrerh 4 of the origins) versica bat has
bzen troadencd in gcope oy the 2dditio: of the worlis "and the documents

relating to ‘orratior whi-~h *hcy have filed".

4. The substance of paragraph 4 corresponds to that of praragreph 5 oo the

old version.
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Article 18

1. The provisiorsof Article 18 (1) huve been aligned on Article 12. The new
version of Article 8 and 9 has rade subparagraph h of the original version
redundant, since the company icurnals no lenger include daily newspapsers

designated Ty the company.

2. .n paragraph 2 the provision concerning publication in the company
journals of the couclusions contained in the auditer's report has been
dzleted. Aauditors' reports are now fully incorporated iu the dvcument of
constitution {Articles 22, 33, 35 and 38). The dooument of comstitution
may be inspected at the Furopean Commercial Register ard its brauchss bty
all interested persons (Articles 17 (4) and 8 (4)). Consequently, There is

#o nead for special publication of it. .
- of the First Dirvective

In line with the underiying thinking behind Article 2 (1) d2%it must
be immediately svident to any third party what arrangements have been
made as regerds the limits of the powers of individual members of the
Beard ¢f Management to mepresent the company, even if the company's Board is

iimited to one member. (Burcpean Court of Justice case 32/74 "HAAGA*).

Article 19

Paragraph 1 stipuiates the date from which the S.E. has legal personality
(see Article 26 (2)].

Paragrarh 2 makes clear -that the liability dealt with therein exists

only in respect of cbligations entersd inte vis-a-vis third parties.

Lt the request of the Buropesn Parliament, paragraph 3 provides for the

newly-formed S.E. to assume liability for suech olligaticns.

Article 20

.1. !\\4‘.‘ t

ot
o]

request of the Fconomic and Social Committee, paragraph 1 ne
longer refers to the ersons responsible" for ihe founder companigs dbut

to tne "governing bodies"™ of the latter.

2. Paragrarh 2 -now expressly extends the liability of the founder companies
and the members of their governing badies to ensuring that the capital is
fully paid up. This is tc make certain that the S.E. can have access to its

capital from the moment it acquires legal personality.

3. Under pesragraph 3 of the new version only the members of the governing
tadies of the founder companies may be relieved of 1iability. The founder
companies themselves are in all ocases liable for any brecch of daty.

Pars



Section two -« Formation by merpger

Article 21 . » » A N

1. 4As regards the definition of the méerger procdedure, the wording of
paragraph 1 has besn aligned on Article 2(3) of the ameénded prcposal‘fdr
2 third Directive and on hArticle 4 ol the drafi Convention on interrational

mergers.

2.~ Paragraph 2 corresponds to Article 2(5) of the proposal for a Directive

and to Article 6 of the draft Convention.

Article 22

1. This Article concerning the reguirements as to the draft document of
constitution bes been medelled cn Articles 3 and 5{3) ‘6f the amended
proposal for 2 third Directive and on Articles 8 and 9 of the draft

Convention on mergers.

2. It fufther‘cqvers ths case where a fcunder company has been in
existence for less than three complete financial years (Article 22(2) e
and e of the new version). Such companies should also be able to partici-

, pate in the formation.

3. The provisions of Article 22 of the 0l1d version concerning the
preparation of & bzlance shect are contained in Article 222, while the

provisions or auditing have beer consolidated in Article 23.

Care has been taken to ensure- that all perticulars and reports:
relevant to an assessment cf the formation are incorporated in the drafi

document of constitution itself.




570

Apbinle 20mpe

T P, RIS SR I 258

-~

1s This Article comtaine the balance shnset rexdaticus zponlicablie in the
gvant of formation LUy merger. Paregraph 1 corresponds to Article 14(1), (2)
and {4) of the old version. Article 14(3) spplies only to “he formaticn

cf a subsidiary and coigequantly has been retained solsly in thet connecte
iom. Article 14{(4) of *he old version has been amended sc as to cover,

in pamicular, btenefits and allowsnces granted to pérsona who, in ordsr

30 nmake poscible the forwmntion of an S.E., resign from a founder company

or {rom its goveraing bodies,

2, Pararrarh 2 correspcnds to Article 22(2}‘0 of the original proposal,
I hax been aligned on Article 5{4) of the amended propesal for & third

Directive and on Articic 10 of the draft Conveniion on mergers.

Arvticle 23

This Article now contains e ccmpreheasive set ¢f rules concerning

the foumaticn andit in the event of formation Ly merger..

It hes boen drawn up on the ULasia of Article 5(2; of the amanded
propozz) for a thind Directive and of Article 12{5) and {6) of the
Convention on merygais, ihis amendment to the original proposel also
takes account of a request of the Evoncmic and Soocisl Committee in

connection with Article 22 of the 214 version,.

Article 23w
bt it 32t

Under *his article the governing vodics of the founcer companica
migt explain the draft document of constitution andi specify the

consequences of ths meorger on the employees affected by it.
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It appears proper thet the remarks of the governing bodies chould be
consolidated into a egingls report rather than asc laid down in Lrticles. 5
~and 6 of the third Directive and to incorporate this in the draft document
of‘cohétitﬁtion (as was laid down in the.first paragraph in the -original

Commission proposal\

7

The wording cf th;b “rtlcle has byen ﬁllgned on nrtlcles 5(1) and 6(1\

of the amended pvoposal for a th~rd Dlrgculve.

Ar cLe 23b

This Article ensures that the drafs docu&ent of cohéfituiion is made
public in an appropriate manner. Previously thié was dealt with in Article 24
in cnnnectzon with apprcva* of the merger by the Gener lvMbefing
(Article 24(2) and (3)). Logically, it is preferable that these provms;ons
should precede the Articles dealing with the - newly-lntroduceq -~ discussion
of the eff ects of the merger with the employees' representatives (ArtlcTe

“3c) and the approval of the mevger oy the snareholders (Artlcle“"d)

_ The new version:recugnizes that shareholders should not have to .pay
for ccpies of the documents relating to formation (see hLrticle 5(5) of
the amended proposal for .a third Directive). Since this also applies
to employees of the fpunder companies énd to other persons whose interests
are affected by the merger (debenture holders), provisicn has been made

for the draft document of constitutior to be supplied free cof charge.

Lrticle 23c

1. By analogy with the rule contained in Article 6 of the amended
propOSa for a third Directive, provision has. b@en made for the effects

of the merger to be discussed with the,employees representatives

(paragraph 1).
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2, n addition, paragraph 2 refers to those organizations or representatives
who under the law applicable to the founder comparies must be consulted in

the evernt of a mevrger.

In the case of companies incorporated under national law, this means
tilose versons or organizations which the Member Stutes will dosignate for
the purpose, ‘under Article 6 of ihe third Directive, or which they have

i

airaady designeted.

- if one of tLe founder companies is an S.F., the European Vorks Council
must be corsulted (where establishment of the latter is required under

Article 100).

3. 3By annlogy with Article 6 of th: proposal for a taird Directive,
paresreph 3 lays down that the governing bodies ané the employees'
representatives must open negotiations with a viaew to reaching an
agreement on measurcs to be taken in respect of the employses in the
event of a merger (paragraph 3). The governing bodies of the founder
companies m13v always open such negotiations where the employees!

. vepresentatives consider that the interests of the employees might be
affected. Any agreement reached on the measur:s to be taken in respect

of the employees must be set down in wriﬁingﬂ

4. If no agreement is reached as a result of the negotiations, paragraph 4
enables the employees' representatives to pit forward in writing their
views on the effects of the merger on the ciployees and on the results

of ths consultations and negotiations, Under paragraph 5 these views

are notified to the General Meeting by the governing body of the company
concernai. Thus, the General Meeting reaches its decision in full awareness

of the views of the governing body and of the employees.

5. In ary case, under paragraph 5 the General Meeting receives a report
by the governing body on the resulis of the discussions and negotiations
with the employses' representatives, if the latter have requested such

negotiations under paragreph 3.



Reference mst be made in the report either to agrecment reachsd or
to feilure of the negotviaticns, or the reascns Tor the likely continuniion
“of negotistione im.f.at otharwise be s"tated. The worxtiilg of the General
Meeting is aot dependent, under thess provisions, on the outcome of the

negotiations.

The repcrt must also contain any agreement roaoh‘ac‘; (paragmph 3) or
the written vievs of the empluyees (paragraph 4).
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Article 23d

1. Where no agreement is reached on the measures to be taken in respect
of the employees in the event of a merger, the duestion may be reférred to
an arbitration board. Arbitration proceedings are necessary in such a case
to prevent the management deciding unilaterally in the last resort on the
measures to be taken in respect of the employees, for failure to reach

agrcement does not prevent the merger. *)

2. In such o case therefore, the arbitration board, after hearing the
parties, decides on the measures to be taken by the particular founder
company or, later, by the S.E. where the latter acquires legal personality
during the proceedings. The provisions concerning arbitration proceedings
contained in Article 23d (2) and (3) are modelled on the corresponding

provisions in Articles 128 and 129.

3. Poragreph J consists solely of a procedural provision intended to ensure
the continuity of arbitration proceedings where the S.E. acquires legal

personality during such proceedings (Article 19).

Article 24

1. As regards approval of the merger by the General Meeting, paragraph 1
no longer refers to the rules applicable to the winding up of the founder
company but, as a general rule, to the provisions applicable in respect
of mergers. Where an S.E. is a founder company, the provisions which

apply are contained in Title ¥I.

2. Paragraphs 2 and 3 of Article 24 of the old version are incorporated
in Article 23D,

3. Paragraph 2 of the new version takes account of the fact that another
S.E. may participate in the formation of an S.E. The former reference to

"national law™ was imprecise.

*) See also Lrticle 8 of the Proposal for a Directive on the retention
of the rights anrd advantages of employees. in the case¢ of Mmergers,
takeovers and.amalgamations (CCM/74/351 final of 29 llay 1974= 0.J. No.
0104/1 of 13th September 19743,



575

4. The last sentence cf paragreph 4 of the new version takes account of
the fact that non-shareliolders are also interested in obteining copies of ~

the minutes of the General Meeting (see the notes to Article 23b).

‘rticle 25

1. The changed wording of paragraph 1 defines more clearly the scope of
the rules concerning the right of shareholders to challenge resoclutions

of General Meetings. The period within which application may be made to the
Court has been extended.
2. Paragraph 2 sets out more succinctly than before the conditions

under which the European Court of Justice may exercise the right to
grant shareholders a special extension of time in vhich to challenge
resolutions. Prima facie evidence must be produced to the Court of

Justice that:

=~ the shareholder making the application was unable, through no
tault of his own, to comply with the conditions of paragraph 1

and
- the resolution of approval is invalid.

Under the previous version of this paragraph, the production of
prime facie eviderce was required only in respect of the invalidity
of the resolution. However, the Court of Justice should also be relieved
of the necessity for a protracted examinetion of‘the matter with regard
to the first condition and it would thus seem proper to allow fhe

production of prima facie evidence to suffice here aleo.

3. Paragraph 3 ensurcs that the S.T. is not registered before the
expiration of the periods for commencement of proceedings for cancellation
or dcclaration of nullity. This addition would appear necessory to ensure
that the sharcholders' interest in protecting their legnl rights does nct

become unenforceable due to the S.Z. having acquired legal persocnality.

Airticle 26

1. irticle 26 of the previous version has been suppleménted 0y the
requirement in paragraph 1 of the new version that the governing

bodies of the founder companies inform the‘EuPOPean'Court‘cf Justice
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whether the resolution of the General Meeting has been challenged. This
may enable the Court under Article 25 (3) to postpone registration where

appropriate.

2. Paragroph 2 corresponds to Article 28(2) and (3) of the old version.
To avoid legal uncertainty provision hos been made for the founder
companies to cease to exist on the day following the date of publication
of the notice of formation of the S.B. (in this connection, see also
Lrticle 19 (1).)

Article 27

1. The system for protecting creditors contained in the original Article
hag been replaced by a system which no longer makes it possible for
creditors to delay the merger until the founder ccmpanies have given
security. However, creditors receive the right to require the S.E. to

provide sureties in respect of their debis.

L similar system is contained in Article 19 of the draft Convention
on the International Merger of limited compznies. It is an improvement on
the previous system since, on the one hand, it affords creditors sufficient
protection but, on the other hand, does not delay the merger and thereby

endanger other interests.

2. Paragraph 1 extends the scope of the system of protection - and in
this it goes further than Article 19 (1) of the draft Convention on
mefgers - t0 cover all croeditors whose claims stem from the period before

the founder companies ceased to exist (Article 26 (2)).

3. Paragraph 2 is besed on Article 19 (2) of the above-mentioned draft.
However, the time limit for negotiatioms concerning the security has been
extended to 14 days to give the parties concerned’ greater rdom for

manoeuvre.
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4. The content of paragraph 3 corresponds to thet of Article 19 {3) of the

above~mentioned draft.

5. Paragraph A incorporates the rules in respect of lozn creditcrs contained
in Article 20 of the draft Convention on mergers in the rules governing

protection of creditors so as to achieve a coherent sysiem.

/ccordingly, loan creditors may apply for security if they have not,
under the terms of paragraph 4, appfoved the merger, i.e. the rights and
measures proposed in respect of themselves in the draft document of
constitution (iLrticle 22 (1)c).

This amended version of paragraph 4 takes eccount of the wishes of the

Furopean Parliament.

€. The rules in irticle 27 appear sufficiently flexible to deal with
individual caées involving the protection of creditcrs. In particular, it
appears possible with their help to extend tc the 3.E. =2s 2 whole any
special security existing in respect of one founder comprny or to create an

equivalent substitute.

This applies, for example, to the fllating charges existing in the
United Xingdom wnd in Ireland for the benefit of debenture holders or other
creditors., The board of dircectors of the British or- Irish compzny concerned
will in the draft document of constitution propose the rights or measures
enviseged in respect of such persoﬁs. If the latter arc not satisfied they
may require the S.E. to provide secur;ties of ecquivalent financial value to

r, floating charge.

Lrticlé 28
1. This Article regulates situations where one of the merging companies
owns shares in another. The rulcs containcd in [Jrticle 23 in the old

version have been incorporated in Article 26 and irticle 26 (1) has been

dropped as being redundnant.

2. Poragraph 1 corresponds in part to Article 42 (1) of the draft

Convention on the Internationel Merger cf limited companies.
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It lays down rules governinglthe consequences which flow from ownership by
onc of the founder oompénies of shares in anther founder company. Under the
draft Convention on mergers, this situation was governéd by the national
law applicable to the company concerned (see the Goldman Report as regards
Articles 5 and 42 of the draft - published as Supplement 13/73 to the
Bulletin of the Puropean Communities, pp. 47 and 91).

The Statute must lay down rules on this subject. Under the law of
universal succession the shares become part of the assets of the S.E.
Consequeﬁtly, the shares and the assets to which they relate merge in the
legal person of the S.E. As is usual in cases where such a merger of
claims and obligeations occurs, provision can be made for the shares

received by the S.%. to cease to exist.

3. In the event of one company owning 211 the shares in ahother,
paragraph 2 waives the requirement contained in frticle 15 (1) %0 appoint
an auditor for both companies. Although, in order to ascertain the

share exchange rrntio the audit must extend to both companies it is only
necessary to appoint auditors for both companies where outside share-
holders whose interests must be protectéd are affected. This is not the

case here.

Section three - Formation of an S.E. as holding company

firticle 29
1. ALgeinst the wishes of the Economic and Social Committee but with the -

~approvel of the Puropean Parliament, the rule in paragraph 1 remains

unchanged.

The Fconomic and Sooial Committee is opposed to the exchange of all the
shares in all cases and would like shareholders of founder companies to be

able to retain their shares.



However, the financinl objective of forming= holding company is to
enable shrreholders of the founder companies to share not in the
respective individual profits of the latter but in the profits cof the
holding company. In this case, the exchange of the sharecs helps to.clarify

the relationship.

2. Paragraph 2 hrs been supplemented by 2 rule similer to that contained

in Article 223 (3) of the Commission's orir~inel propssal. Cn the formation

of an S.E. 2s holding company, when the latter owns all gharec in the founder
companies, it .appears desirable to specify expressly thot any natiennl
provisions under which the founder companies must be wound up in such

cases do not anply.

Lrticles 30 - 34

1. The rules on formation of an S.T. &s holding company hnve been
strengthened by alignment on the like provisions concerning fermtion by

marger.

2. 'The interests of shareholders are similar in both cnses, since they
lose membership of their former companies and through the exchange of

shares become shareholdere in a new company.

3. The employees of the founder companies have - direct interest in being.
informed on the effects of the formation of the holding company and on
any mcasures enviseged in recpect of them - such as prcposed rationalisatinon

projects.

Where employees' representatives consider that formation of the holding
company will adversely affect the interests of employses'
provisions protecting the intorests of employees applicable to mergers and
contained in Articles 23c and 234 must
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be applied by analogy. (*) 1In this case account must of course be taken
of the fact that the founder companies continue to exist following

formation of the holding company and are not replaced by the S.E.

4. The interests of creditors of the founder companies, however, are

not the same as in the case of a merger.

Since the founder companies continue to exist following formation of
the holding company, formation of the S.E. has no direct legal consequences

requiring special regulation.

In the event of the formation of a purely financial holding:company
the founder companies in fact remain financially independent. However; ’
where the f&under companies are managed in a uniform manner by the
holding company following the latter's formation, the safeguards of
- Article 239 applying to undertakings within a group take effect.

5. The new provisions take account of this situation and also regulate
the formation of an S.E. as holding company as regards the position in

law of shareholders and employees from the point of. view of form, by
meking more frequent reference to the like provisions concerning formation

by merger.

By such reference, account is tzken of the comments of the
European Parliament and of the Economic and Social Committee on Articles

30 - 34 and the corresponding Articles 22 - 26,

(*) See also Article 8 of the Proposal for a Directive on the retention
of the rights and advantages of émployees in the case of mergers,
takeovers and amalgamations (COM/T4/351 final of 29 May 1974:.

0.J. No. C104/1 of 13th September 1974).
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Section four - Formation of o joint subsidiary

rrticles 35 - 37

1. It has been necessary to recast ond to add to the provisions on the
formation of a joint subsidi~ry becausc in this type of constitution not
only may parts of the founder companies be combined tut restructuring

having a financial effect very similar to other forms of constitution

can be carried out. This is especially important in the case ol under—
takings which, although unnble to participrite in other types of constitution,

mzy take part in the formation ~f a joint subsidiary.

2. ALrtiecle 35 accordingly refers to the same particulars as irticle 22,
with the exception of those relating to the exchange of shercs cr to the

legal status of holders of securities other than shares.

3. Article 3%a (1) and (2) a and b corresponds to irticle 22a (1) (sec the
explanatory note to the latter).

Lrticle 35a (2) (c¢) contains the provision in Article 14 (3) of the
original Commission draft, which applies only to the formation of =

subsidiary.

4. Article 25b corresponds to Article 23. However, the provisions con~

cerning the contents of the auditors' report have been taken from Article 15 (3)
of the old version. The verification provided for in subparagraph c cf

this article regarding payment in full of the whole of thé capital has

been deleted as redundant, since this is alrexdy effected by the security
referred to in subpnragraphs b. (valuation of contributions in kind) and

a. (opening balance shest).

5. ALrticle 35¢ on azuditing in the cvent of rceformation corresponds to
Lrticle 16 of the original proposal. However, a simplified procedure was

propnsed for the ~ppoiutment of auditors.

6. Lrticle 36 specifies which laws apply to approval of the document of

constitution and the Statutcs.
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Ls regards companies incorporated under national law, paragrcph 2 refers

to their respective national laws.

Proviéiohs of natioral law which protect the shareholder, employees and
creditofs of a company in the event of its participation in the formation
of another company are wholly applicable. This applies in particular to
provisions such as those intended to be introduced pursuant to the Proposal
for a Directive on the retention of the rights and advantages of employees
in the case 8f mepgerg,, &3 jfov§rf3%1dsg,{)n Lgnmat 915 (coM/74/351 finsl of
29 May 1974[’ -Should the formation of the joint subsidiary result in the
trensier of an esteblisbment the provisions of national law adopted in

implementation of that Directive or the provisions of national law which
are already in oxistence apply.

Paragraph 3 contains special provisions which apply where an S.E.
participates in the formation of a joint subsidiary. The requirement,. zalready
contained in ilrticle 36 of the original version, that the Supervisory
Board give its approval is insufficient to afford adequate protection cf
the interests of the parties. In particular, the employees of the S.E.
nust have the opportunity to state their views on the formation of the

joint subsidiary and the consequences thereof (subparagzraph c).

¥here the total assets of the S.T. are transferred to the joint
subsidiary or where its formation affects the competence of the General
‘Meeting under frticle 83 in any other way, the formation of the joint

subsidiary must be approved by the shareholders of the S.E. (subparagraph d).

Where the interests of the =mployees are advérsely affected by the forma-
tion of a joint subsidiary the Board of Management of the founder S.E. must
.preparé a éociai‘plan, which is subject to approval by the Buropean Works
Council (Lrticle 36 (3) e).

T. A4rticle 37 has been supplemented.

Section five - Formation of a subsidiary by an S.E.

Lrticles 38 and 39

As before, the rules make frequent reference to the provisions of

Section four.
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TITLE IIT CAPITAL -~ SHARES AND DEBENTURES

The changes in this Title relate to the rules on the increase of
capital (Articles 41 to 43), acquicition by the S.E. of its own shares
(Article 45), and. reciprocel shareholding . (Article 47). Furtheor, thc
rules on disclosure of shareholdings, formerly contained in Article 47(5),
have been extended and are now incorporated in a epecial provicion

(Article 46 a).

There have been no fundamental changes to the other provisions of
this Title. The requirement that the capital of the S.E. must be fully
paid continues, in particular, to apply (irticle 40(2)).

The provisions regarding the increasc of capitcl have becn trans--
poseds The distinction bectween an increase of capital and approval of
a future increase of capital is now clear + The rules on shareholderst

preferential subscription rights have been consoliduted.

The rules on possession and acquisition of its own shares by the
S«Ee have veen extendeds As recuestcd by the luropean Parliament, such

acquisition is now possible if the shares are to be issued to employees.

In accordance with the general wiches of the European Parliament,
the new text of the rules on reciprocal shareholding takes account of the
work on the preliminary draft for a Directive on the harmonisation of

law on groups of companies,

The more stringent rules on dicclosure of shareholdings in Article
45 a, take account of recent trends towards greater clarity in the company

law of Illember States.

Certain adaptations have, further, been made, porticularly to
conform with the amended Proposal for a second Directive concerning the
formation of public limited liability companies and the maintenance and

alter~rtion of their capital, of 30 October 1972 (coL (72) 1310),
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Section 1 - Capital

Article 40

1, Although it was requested to do so by the Economic and Social
Cormittee, the Commission is unable to delete from its proposal the
requirement in paragraph 2 that the capital of the S.I. must be fully
paid ups The Comhission has also examined the request of the Legal
Affairs Committee of the Buropean Parliament and of the Economic and
Focial Committee as to whether at least certain companies such as
incurance undertakings might not be exempted from the requirement that

capital muct be fully paid up.

This requirement is one of the fundamental features of the rules
governing the S.E« and it hac been introduced quite specifically o
ensure that the S.E. enjoys maxdimum credit--worthiness and that its

registered capital is fully at the disposal of its managément.

Any exemption from the requirement that capital must be fully paid
up prejudices these goals. lorcover, formation procedures which
involve an exchange of shares, such as mergers or formation of a holding
. company, can in practice only be carried out by companies with a fully
paid capital. On the other hand, where a joiﬁt subsidiary is formed,
the minimum capital has now been reduced to such an extent that there
would no longer‘appear to be ahy real need for an exempting provision,
cspecially since only companies already in existence are allowed to

form an S.E.

ioreover, if only partly paid shares were allowed, comprehensive
rules would be needed to cover situations where full payment of shares
was not cffected subsequently. It must therefore be ensured that the
declared risk capital is in fact available, e.g. by means of rules on

the compulsory withdrawal and transfer of such shares,

2 In paragraph 3 the definition of capital subscribed in kind has
been slightly altered. As before, it relates to intangible assets, but
it is tied not to the concept of "value" but to the concept developed in
private law of the "article",
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The deciding factor is not vhether the article is transferable but
whether it is economically salcable (cf. eege Lrticle 10 of the Propocal
for a second Directive), Unsaleable contributions, such as an oblige-
tion to carry oul work or provide services in particular, would be

impermissible under paragraph 3.

p}

X

and Social Committce in view of national provisions which exclude

The special rules on transfers of land requested by the Economic

cuch transfers (23 they do the transfer of other rights in immoveable
property) to companies not yct formed, appcar unnecessary. The concept
of "subseription” or the'contribution of capital subscribed in kind"
may be interpreted as covering the legal position in vhich there ics
nothing further to prevent the company that has been formed from

ccquiring the article contributed.

4. In Article 48(1) account has been taken of the amendment requested
by the Economic and Social Committec that the share capital should be

divisible.

Article 41

1. This provision now contains a comprehensive cet of rules for
increasing capital by scripissues or by the capitalization of reserves.
In substence it corresponds to the original rulec contained in para-—

graphs 1 and 2 of Article 41 and in paragraphs 3 and 4 of Article 42,

The creation of approved capital is now dealt with comprehensively

in Article 42.
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2. Article 41(1) in the new version consolidates the provisions prev—
jously contained in peragraphe 1 and 2; ot the same time, the wording
has been redrafted and two points have been clarified.

Increase of capital by capitalization, as an alternative to increase
of capital by new issues, no longer relates to available reserves but to
disporable reserves. This dovetails into the terminology used in the
‘'model balance sheet in Article 153 (item II on the liabilities side)e
At the same time, on a point made by the Section for Zconomic and
Financial Cuestions of the Economic and Social Committee, it has beecn
made clear that not all avaeilable reserves may be capitalized but only

those specifically disposable for conversion, (1)

Further, the new wording mckes it clearer than the original Commission

did
proposal/%hai an increase of capital requires an alteration of the Statutes.

3. Peragraph 2 contains the rules previously conmtcined in Article 42(3)
on the examination by experts of the value of assels subscribed in kind.
At the request of the Luropean Parlioment, more flexible rules now govern

the appointnent of these experts,

The examination may, as previously laid down, be carried out either
by experts appoimted by the court or, alternatively by the S.E.'s
annual auditor, Which alternative is adopted will depend on the merits
of each particular case, the final choice being made jointl& By the
Board of llanagemant and the Supervisory Board.

&s regards the professional qualifications of experts appointed by
the court, refeorence is no longer made to the rules in Article 203, which
apply to the annual auditors, but only to Article 15(2). This mekes no
fundamental difference since, according to thc new version of Article 15(2),
the requirements of the former Article 203(3) as to the independence of

annual auditors now also apply to experts.

The experts arc now also subject to the same rules regarding liability
(Article 15(3) as formation auditors. (Article 209 contains the rules in resp -

of anmual auditors).

(1) This paragraph concerns the English text.
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4. Paragraph 3 corresponds with the second and third sentences of the
former Article 42(3)s Thesc provisions vnsure that the gencral public
are nade aware of the report on the asgets subscribed in kind and that
shareholders can acquaint themselves of its comtents (re calling of a

General Mecting, of. Article 86).

Under Article 94(2), this report must further be deposited, qua
annex to the minutes of the Ceneral leeting deciding on the cepital

increase, with the Buropean Commercial Registers

To this extent the provision equates in substance with Article 3(3)

of the amended proposal for a Second Directive.

5. Paragraph 4 containe the rmles formerly conmtained in Article 42(4)

which govern the increase of capital by capitalization of reserves.

In accordance with the request of the European Parlioment the rules
have bcen added to in order that the S.E. may distribute shares to its

employees in respect of the capital created by cepitalizing reserves.

Article 42

1., Thic provicion contoins all the rulen which apply to the legal
concept of "approved capital". This aspect was previously governed
by Articles 42(3) and 43(1) and (3).

2. Paragraphs 1 and 2 of thc new version correspond to a considerable

extent with the rules previously containéd in Article 41(3).

However, it has been made clear in paragraph 1 that approval of a
future increase of capital constitutes an alteration of the Statutes,
to which all the provisions of Title VIII apply. Thus, direcctly after
the General lecting hac adopted the resolution, the approval is
examined by the Burcpean Court of Justice, and the amount of the
approved capital and the period for which approval is given are then
recorded in the Buropean Commercial Register. This cnsures that the

approval is uscd and the new shares are issued on a firm lecgal besis.

This change, which serves to facilitate financing of the S.IT. by
improving this means of procuring capital,is besed on firnancial considera--

tions, in linc with suggestions made in financial circles.
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3« Paragraph 2 1ays down the limits set to thc approval of a future
increase of capital. These were previously contained in Article 41(3) of
the original proposal. It has not been necessary to include in the new
text the exception then made where the creation of approved capital was

| linked %o an issue of'cogvggtible debentures, since the latter is now

dealt with comprchencively in Article 60, quite separately from Article 42,

4« Paragraphs 3 to 5 govern the utilization by the Board of llanagement

of the S.E. of the approval obtzined, In contrast to the provisions of
Article 43(1) and (3), a decision on the memner of utilization by the
‘Board of Manégement requires the agreement of the Supervicsory Board.
Further, the disclosure formalities incumbent'upon {the .Board of MHanagement

have been made more specific,
Article

1. This provision now deals comprehensively with shareholderst sub-

seription rights,
contained

Paragraph 1 contains the rules formerly/in Article 41(1) of the
original proposal on shareholders?! rights to scrip on a dapital increase
by 2 new issue. It has becn made clear that this right exists in the

case of cash subscriptions.

2« Paragraph 2 contains tﬁe’rules on the withdrawel of subscription
rights and corresponds.in substance, with the first and sccond sentences
ofeﬂrticle‘42£2) of the original proposal. Parsgraph 3 contains special
rules for the withdrawsl of sioch rights when a future increase of capital
is opproved., In accordance with a suggestion made in the reéort of the
Section for Economic and Financial Questions of the Economic and Social

. Comnittec it is now possible to suthorize the Board of Managément to
withhold the right to subscribe in order to provide the S.E. with greater
flexibility in seeking potential sources of finance. The right to give
such authorization is also prbvided for in Article 25(3) qf'the amended
proposal for a Second Directive, However, a condition of grénfing the
authorization is that the Board of Management justifies tﬁe‘need therefor

in writing.
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Article 43 a

This prov1s1on contains rules concerning the liability of the
Board of Managenment of thce S.Es They rre modelled on those in
Article 20 relating to founder companics and the membors of their

governing bodiex.

Rules of this sort reluting to liability are necessary not only in
connection with the formation of the Ss.E. but 2lso when its copital is

increased,; to ensure that its declared capital is at its disposal,

Article 44
1l It is now made clear in paragraph 1 that a reduction of capital
requires an alteration of the Statutcs, subject to all the relcvant

conditions in Title VIIT.

2« By comparison with the original proposal, paragraph 3 extends the -
prohibition on using the amount of the difference between the assets and
liabilities of the S.Es., resulting from a reduction of capital, for the
benefit of shareholdero. The rules correspond to Article 30 of the

proposal for a Second Dlrectlve.

Article 45

Paragraphs 1 to 3 contain the rules under which creditors are
protected if the copital is reduced; +they are similar to those in
Lrticle 27 relating to the formation of the S4E., to the explanatory

notes om which Article reference may be made,

Paragraphs 4 and 5 correspond to Articles 29(2) and 30(1) res-

pectively of the amended proposal for a Second Dire otlve on tompany low.

Article 46

i. At the request of the Buropean Parliament ond the Econoﬁic and
Social Committec, the prohibition in Article 46 on the acquisition and
possession of its own shares by the S.E. has been relaxed so as to give
the S.Ee. the additional right to distribute its own shares to its

employees.
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The Economic and Social Committee has asked for further relaxation
of this prohibition ix; that it wishes th,e S'.E. to be allowed to agquire
its own chares to prevent the company suffering heavy losses. ‘I'hé limits
to such on exdeption aro difﬁcullbl‘ to. define; +they may render the pro-

hibition meaningless and thus endanger the financial basis of the compeany. .

There wouid, moreover, appear to be no overriding need for such a rule
on financial grounds. In the United Kingdom, companies do not have the
right to acquire their own shares and this would not appear o have
crected any difficulties. ' | "

Neither is any exception justified in the case of an 9xchange of
shares in connection with the giving of guarantees to the minority share-
holders of o dependent company within a groupe In such cases the shares
nay be acquired through the more straightforward solution of an increaée

of capitals

Lastly, by Article 44(2), a reduction of capital may be effected
by reducing the nominal valuc of the shares so that here, too, an exception

is urnecessary,

PFor these reasons and especially considering the fact that the
Buropcan Parliament has expressed its opposition to any such exception, the

Commission has not. complied with the Economic and Social Committee's request,

2, At the wish of the European Parliament, paragraph 1 prohibits acquis-
ition of shares in the S.E. not only by undertekings controlled by it, as
previously laid down, but also by undertakings in which the S.Ee holds a
mejority of shares. By Lrtiole 6 there is only a presumption. of dependence
in the latter situetion. It must, however, be included within the
prohibition, to prevent a major part of the shares in the S.E. held. by

the othgzj undertaking from flowing back inmto the assets of the S5.E. )
through the medium.of its majority }pxolding_in the asge'l:sA of that under— :
toakings This would indirectly reduce the capital of the S.E.
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3e Paragraph 2 contains the substonce of the exemption requested by the
Huropean Parliament enabling distribution of shares in the S.Ee to its
employees or to employees of undertakings belonging to the groupa

At the request of the Parliament,paragraph 3 extends the prohibition,
previously comtained in the second scntence of Article 46(1), ageinst
pledging the shares of the S.Es, to acquiring any right of usufruct or
any other beneficial rights over thems Having regard to irticle 92(1)
whereby the usufructuary is entitled to oxercise the voting rights
attached to a share, such an extension is necessary to remove the denger
of abuse through the exercise by thc SeIe. of voting rights attached to
its own shares, This prohibition is aimed only at the S.E. since, other
than where shares are acquired, there should, in practice, be little
scope for nominee transactions using third parties or dependent under-
takings acting on bechalf of the S.E.

4. Paragroph 4 a corresponds to paragraph 2 of the original proposals
At the request of the Buropean Parliament, the duty to dispose of éhares
within one year has been extended to eightcen monthse In future, in
accordance with the rules in paragraph 1, an underteking in which the
S.Es i3 a mejority shoreholder will also in future be obliged to dispose
of its shares in the S.B. '

Further, at the request of the Economic and Social Coumittee, it has
been made clear that although the SeIs is not under the prohibition
contained in_paragraph 1 where it acquires its own rhares by way of uni-
versal succession, such shares must be disposed of within the eightecn
month.periods In addition to mergers, already referred to in the previous
Article 46(2)*huniversa1 succession covers other forms of traﬁsfer\qf

asscts, such as inheritance,

5« Paragraph 4 b contains special rules for the transfer of shares
acquired for distribution to employeess Care has been taken to ensure that
such shares are also disposed of by the S.E. within eightecn months at the
latests
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'

6s At the request of the European Parliament, ‘pa.ragraph 5 contains a
rule to prevent the sharces to which paragraphs 4(a) end 4(b) relato
from being wrongfully dealt with before they are disposed of and, at the
same time, to secure compliance with the duty to dispose of them under

paragraph 4.

Ar‘ticle 46 a

1, Article 46 a imposes a d.u'by to d.isclose all holdings of more than
104 qf the capital of an S.E. and all holdmgs of an SeE. ‘of more than
10% of the capital of another company. The essential aspects of this
obligation were previously contained in Article 47(5)e

The o‘bligation has been incorporated in a separate provision since
it is important not only as a basis for the rules in Article 47 governing
reciprocal shareholdingse It is rather the expression of a desire which
has developed increasingly in the legal policy of all the Member States
that dominant relétionships in ‘'an underteking should be clearly revealeds
In aiming towards this, the provision is also an important part of the -
system by which the Commission wishes to prosecute the stockmarket policy
goal pursued in Italy through registration. of sharese This goal is to
identify every shareholder who is in & position to exert influence in a
-public limited company (cf. the explanatory notes to Article 50). -
Article 82 forms another part of this system, as regerds shares quoted on
a Stock Exchanges ‘

2, Paragraph 1 extends the duty to provide the required information to°
every shapeholder who directly or indirectly holds more than 10% of the
capitel of an S.E. The previois rules in Article 57(5) of the original
proposal -~ in the context of reciprocal shareholdings ~ covered only
companiess In addition, the period within which notice must be glven of
the. sha.reholding hasg 'been fixed at eight dayse This period. commences
when the person required to meke notification is in a pos:.tmn to do so,
i,es as soon as he has acquired a hold:lng or has received knowledge of
an acquisition attributable to him.
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3¢ Paragraph 2 retains unchanged the rule previously contained in the
first sentence of Article 47(5) under which an S.E. holding more than
10% of the capital of another company must give that company notice of
the shareholding. Such a rule is necessary to enable the system laid
down in Article 47(2) for dismantling cross-haldings to function,

- Ao Paragraph 3 provides for a system, in line with the above-mentioned
goals, for disclosure of sharcholdings notified to the S¢Le. in accord-
ance with paragraph l. Previously, under Article 19164), such share-
holdings were published only in the notes on the amnual accounts of

the S.E. However, this does not adequately provide the general public
with a sufficiently clear picture of the various interests held. The
new rules seek to achieve this by requiring the S.E. to give notice to
the Buropean Commercial Register of all shareholdings of more than 107
of ite capital and of any relevant change in such shareholdings, Any
increase in a shareholding in the S.E. which causes it to pass steps

of 15%, 20%, 25%, etce of the S,Ee's capital is regarded as of rélevance
to the general public. The same applies where a reduction in the share-
holdings causes it to fall below one of these 5% steps. Thus, for.
example, notice must be given to the Buropean Commercial Register of an
increase which causes a sharcholding of 29% of the capital to rise to

31% or a reductien in a shareholding causing it to fall from 18% to 14%.

Steps taken to publish notice given by an S.E. of its shéreholdings
in another company (paragraph 2) must be governed by the law to which

the latter company is subject,

S5e¢ Paragraph 4 contains the provisions previously contained in the
third sentence of Article 47(5) guaranteeing implemcntation of the
duty of notification, though with two alterations.

The suspension of rights provided for now affects only those share--
holders of the S.Ee« who have failed to discharge their duty of notifica-

tion under paragraph 1,
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If on the other hand, the Board of Monagement neglects to meke
the notification that the S.E. is obliged to give under paragraph 2,
suspension of the-rights attaching to the shareholdings in other
companies affected thereby is not a suitable sanction, as the S.E. is
not immediately protected in this way. |

Protection of the other company, for ite part, is a matter for

its local legislatiom.

The Board of Management of the S.E. will however, also be obliged
to discharge their duty of notification under paragraph 2 by.the thréat
of criminal proceedings that has been provided (see explanatory notes,
paragraph 6), lest the S.E. suffer harm due to their failure to act.

%uspension of rights nownéppiies ih respect of the entire holding
in the SeE, subject to notification under paragraph 1, insofar as
it may not have been notifieds ' T

Under Article 47(5) 3. of the”original version, hewever, the
provision affected only that part eof a holding which ekceeded 10% of
the S.E.'s capital, With a restriction of this kind, the efféctive
scope of this provision would have remained too circumscribede |

6. To ensure compliance with the obligations laid down in Article 46 ‘&,
the Annex ‘to the Statute provides (in addition to the senctions under
civil law of paragraph 4) that Member States must penalise a wilful
breach of Article 46 a by criminal proceedings or in some other ways. -

Article

1. The prohibition on reciprocal shareholdings in excess of 10%

between an S.Ee 8nd another company has beem retained. - Although approved .
by the European Parliament it has been rejected by the Economic and .
Social Committee ns being too wide dn its scopee -+ -~ i -
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The Commission takes the .vicw that the usefulness of cross-
holdings as a means of cooperation between undertakings, which the
Economic and Social Committee has cited, cannot outweigh the dangers
inherent in such holdings in excess of 10%, of concealment of the
proportions of capital held and distortion of the decisions of the
Ganeral Meeting. )

2, Paragraph 1 determines the yardsticks for cross-holdings for the

purposes of the ensuing provisions.

3+«  Paragraph 2 governs the dismentling of oross—holding in excess of
10%s An effort has been made to moke these simpler and fairer than the
previous rules in paragraph 3 of the‘original prbposal. In principle,

the company which first fulfils its obligation under Article 46 a ma&
retain its shareholdings This means that the company which first receives
a notification under Article 46 a of the existence of a shareholding

must reduce its holding.

Where both companies receive such notification similtaneously, each
must reduce its holding to 10%. '

However, as previously provided, the companies may still reach

agreement on an alternaiive method of dismantling the cross~holding,

At the request of the Economic and Social Committee, the period
within which the cross—-holding must be dismantled has been extehdéd to
eighteen months, in line with the period laid down in Article 46(4), to
reduce the danger of outside sharcholders suffering losses due to o fall

in share prices,

4. “Paragraph 3 states that rights attaching to a holding that is to be
dismantled will hold good as from the creation of the obligation to
transfer and not merely as from its expiry, as was originally provided

under paragraph 4.

In this way the risk inherent in a cross—holding of the decision-
making process of the General Meeting being distorted is mitigated
actually before the period during which this holding is to be dismantled

expires.
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5« In contrast to pa.ragraph 2 “of the onginal proposal, the Tules on
dismantling the reciprocal shareholding no longer take account of the

extent of each holding,

However, an exception must be mede in cases of reciprocal shareholding
where ohe compeny holds the majority of the shares of another company or
the other company 1s controlled by the first oomparw The rules contained
in paragraphs 4 $0 6 make th:.s exception. o "

I'I; appears unreal:.st:.o 'that the rules on disman'tling a cross—-holding
permanently deprive a oontrolltng company of the chance of possessmg a
ma,]or:.ty shareholding and thus to exercise sole management as prov1ded 7
under the rules governing groups in Title VII even though' the amount of
the hold:.n** acquired would, in dertain 01rcwnstances, -enable ‘economically °

A

gu*"bifﬂ éd sole managemen‘b to be exercised.

6e Thth 'bhis in mind, 'bhe rules in paragraph 4, wh:.oh are in llne with
those in Article 46(4) ae and (5), apply where an S.E. has such a majority
holdinge The rules in paragraph 4 have been expanded to avoid uncertainty
of interpretation since a stipulasionn that the rules in Article 46(4)&.
and. (5) take precedence over those in Article 47(2) and (3) would result .
in a technically complicated solution and, in view of paragraphs5 and 6,
one diﬁ‘:.cult to understand.

Te In contrast to paragraph 4,: paragraph 5 contains rules which apply
where another company is able to control the S«E. In line with. the rules
in paragraph 4, it is provided that:the S.E, must dispose of -all ifis'..
shares in that company, - In this way the erqss-holdimg‘ is dismantled and
the other company retains the right to form a group - in the same way
‘that the S.E. does in the case governed by paragraph 4..

8.. Paragraph 6 contains rules which apply Where, exoep‘tionally, each of
the two oompa.m.es with cross«holdmg controls the other- or holds a ma;;ority
"of the other’s shares. ' ! a ’

) Such a situation may perhaps arise where a company controlled 'by

a.nother company merges with a third oompany and ‘there‘by acquires a majority
of the shares of the’ con‘brolling compa.ny. ‘Both compa.nies must réduce their
shareholdings to 10% within the peridd specified in paragraph 4 of eighteen
months from.the ‘date on-which the dependent: relationship commences or the
majority slieveholding is acquired unless they reach agreement on a diff-
erent procedure for reducing the cros®s~holding. L

I L, i
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> Section 2 —~ Shares

Article 48

In parcgraph 1 the request of the Ecomomic and Social Committee that
the nominal value of the sheres of an S.E. should be divisible by ten has

been met,

Article 49
1. Paragreph 3 makes it clear that no shares carrying restricted or extend-
ed voting fights other than the non-voting shares provided for in peragraph
2 are permitted. This applies not only to shares carrying multiple voting
rights which werc expressly prohibited previously but, in particular, to
shares carrying the right to nominate candidates for appointment to the

Supervisory Board.

2, Paragraph 5 regarding changes in the relationships between several
classes of shares had been adapted to Articles 22(3) and 28 of the amended
proposal for a Second Directive. Holders of a particular class of shares
must be protected not only against alteration of the relationship of one

class to another, bui also against any other adverse effects.

Article 50

"l. The rule under which the Buropean company may issue shares either in
bearer or in registered form has been approved by the European Parliament

and the Economic and Social Committee,

The Commission is aware that this rule cnuses diffiéulties in Italy
becausc only registercd shares are allowed there, However, it believes that
it is possible to achieve the stockmerket policy goal of clear revelation of
the controlling intefests in a compény, pursued in Ital& by the share feg«
istration'requireménf, by other means in the case of the S.E. The rules in
Article 46 a and 82 of the new version lay down even more strictly than was
the case in the original proposal that every sharcholder able to exert influ-—
ence in an S.Es must be identified, These rules are supplemented by the
requirement in Article 89(2) that a list must be kept af pcrsons present at
General Meetings and by the prohibition in Articles 83 and ‘08 a of the exer—

cise of voting rights by secret proxy.

The other goal pursued in Italy through registration of shares, that of
proper taxation of sharcholders, can likewise be achieved in other ways (de-

duction at source, bordereau accounting)e -

It is therefore unneceésary to require the shares of the S.E. to be reg-
istered, thus making it more difficult for them to be dealt with on the sec-
urities markets of most Member States. ' - ’

2, Paragraph 2 requires an alphabetical register to be kept of the legal holders
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of registered shares, accessible to all persons., This appears to be a more
practical way of listing such gherehcliders than the keeping of 2 share

register, as previously providad.

dxticle DL

le The rules in paragraphs? and 6 ¢f the originel proposal concerring the
issue of provisional certificates prior to the preparailon of shase cert-

ificates have been deleted since they cause uncortainty and bhecanse ithere

cppears to be no compeiling need for them in practice.

2, Paragraph 4, which corresponds to paragraph 5 of the previcus version,
now ooirttains all the rules which apply %o cancellation of share curtificates
by the court and to tieir effect as against tiie S.liv, s0 that the former

refcrence to national law is redindante i ) A . .

A~ticle 52

The scope of the nrevious rule has been cut down so that it now governs
omly the effectiveness of a transfer of bearer shares as againzt she SuF.
The law applicable to the relationship betwesn the transferor and the trans—
f2ree of the share is not thereb;  anticipateds -Such law may, as in Germany,
lay doim that certain further requifements, such as conseasus on the treusfer,
must be met in addition to simple deiivery of the share,; for acquisition to

take effect as agzainst the transferor. -
Article 53
[TaE SR e e SO N

ls The amendmc:iits t0 paragraph 1 are the result of amevinent +o Ardicle 50(2)

end 52, The reader is referrasd %0 the explanstory notes to *hese Artl cles. '

2. Poragraph 4 has been redrafted so as 0 establish more cleariy the cignife
icance of the prohibition on reg;s*arin# $ransfers shortly before Generznl
Meetinhv. p.fs the new version of brticle 86(1) on “he covering of +khe General

Meeting.

Secticn 3 ~ Debentures

Article 54

This Article has bcen reworded so as to take account of the new Article €0 a,

regarding the issue of profit-sharing debertures.
Article 5

A% the request of the Huropean Parliament, the details to be inoluded in

the notice of a public issue of debentures have been expandad.
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Article 56
The text of paragraph 2 has been reviseds
Axticle 57

1. Paragraph 1 now mekes it clear that upon.a public issue of debentures
the Board of Management of the SsEe will as a general rule appoint the
. representative of the body of debemture holaex-s.

2o In paragraph 2 it is made clear that surety in respect of the issue
in question may be transferred by the company %o the representative of
the body of debenture }\clders in his capacity as their "trustee". In-
a.ddﬁion, the rights which may be exercisad by the represen‘bative cf the
body of debentixre holders at General Meetings have been more prec:.sely
defiried. ‘ ' ; | | | |

‘Lastly, at the request of the Buropean Parliament, debeniure holders
may have access to the documents to which sha_zjehclders have access. .

Article "*‘8‘ '

1. In paragraph 1 the percentage of debenture holders who may have

a meetihg of the Yody convened has been increased from 5 to 10, This -

is tQ avoid the rlsk of zbuse of 'tlns r:u.gh*a 'by debenture hclders who, in
genera.l, are ac.equatexy protec+ed 'by 'ths represen'ba,tive of the bodys.

2. At the reques* of the EBuropean Parliament, the quorum laid dowm for

' a meetm-r to be validx,y held has been reduced to fifty pe*'cent of the
'no,, .erﬂ of debenﬂ:ures issued .and ou'!: stmd.ing. Fwther, the orj.gmal text
of p"rab:aph 2 has 'ba an rea,alned in order to avoid misumders*ca.m:.rg
regarding validity of the meeting, '

3¢ The text of paragraph 4 has been revised, ‘»

Artigle 59

The text of paragraph 2 ]ha,s‘ been revised.in its wohding,.f A
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Article 60
[ R T ey B

l. The rulee concerning questione cormeoted with the issue of convert-

ible dehontures have now been consolidated,

2y ' Paragraph 1 mekes it cicar that the issue of convertibls debentures
roquires an alteration of the Statgtesa This, in particular, ensures, to
the benefit of suhsequent holders of such convertidls dehentures, that
the European Court of Justice will duly ond in accordance wit? the rele~
vant provisions of Title IX exemine whether the formal conditions for
issue have been satisfied and, especial.y; whether sufficient aprroved
capital is available to cover the subsequeni exchange of debenturse,

e convertible debentures may then bz acquired on a legelly secure besise

The amencment is based on economic considerations similar to those
uwnderlying the corresponding situation governed by Article 42, where

shares are issued conscquent upon the creation of approved capital,

3s Paragraph 2 of the new version limits the amount of eprroved
capital which may be made availavle for the issue of convertible lebemtuvrzs
and mekes it independent of the anount of approved capital created in

mrsuance of Article 42.

In both cases, the Commission still considers it necessary that the
creabion of approved capital should be restrictec in corder to protect
shareholders. However, the isrue of convertible debentures is governed
by different rules and serves different purposes from an increase of
capital effected in accordance with the new version of Article 42, so
that a2 ccmmon limit for both methods of financing dcss not anpear justified,

4e¢ Paragrarh 3 of the new version corresponds to paragraph 2 of the
previous version. At the request of the European Iarliament, the rules
governing sharcholders? mubseription rights have been extended and
restriction of such rights has been mads subject to the guaraniecec
contained in Article 43,
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Paragraph 4 corresponds to paragraph 3 of the preﬁ.ous version, the
wording of which has been reviseds ‘

Paragraﬁh % lays down the publicaticn formelities to be éarried out

by the Board of Management; these correspond with those in Article 42(5)s

Articie .60 a

The Commission has ccmxplied with the request of the Econcmic a.ni
 Social Commn.t‘tee mat the SeE. should bb eble 40 issue prof:.t—-sha.ring
de‘oentures.

In ordﬁr '!;o protec'b shaz eholders, it appea:f's approuria‘be thud; 'che
¥ issye should be based on a resolution which meets ‘the requiremcn‘bs i‘or
_ al‘tering the Statutes and that sharsholders should be accorded sub~
geription rights, as is the cass v}here convertible deben’tfmes are

» issuede
4&1& g 61 .

The :‘.s's‘ué' of profit-sharing debemtures is now permitted under Article
60 a, so that it is clear that these do not fall wthin the pro’n‘b:.txon
in Article 61 ‘ ‘

Thera appears to be no comnel" ing need for a.ny fui"bher exemption
£rom 'the proa,.bi"'ion in Article 61. -

g
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Ti+tle IV Goverrning bodies

The previsions regarding the governing bodies of the 8,5, and the
distribution of vheir powers among the S E.’s General Mee¥inz, duper-
vigory Board and Board of Management have been approved in principle
both by the European Parliament and by the Economic and Social Comaittees

¢ was recognised, :n particulary that a division was desirable between
the functions of the Supervisory Board and those of tha Board of Mana-
gement in order %o afford the S.B. every opportunity of conducting itis.
affairs effectively and at the same time ensure that these were¥¢ffi-
cilently sunervised, The basic principlias of title IV have therefore

breen left nnaltered,

- Substantial changes have, however, been nude in the provisicnc in
the second section of this title regariing the composition of the Super-

‘

visory Boaxrd, : ' ' - -
The question as to whether and how emnloyees shoqu narticipate 1n +the
composition of the Supervisory Board lay at the centre of dxs;us ions

on the B Buropean Comvany right fron _the siavt,

Since the Commission submitted its proposal in 1970 there has been
a certain convergence of attitudes as ragards the general viewpoint on'
-empleyee participation on the governing bodies of their company‘(i}.
BEvidence of this riay be found not only in the dsliberations of the
Buropean Parliament but also in those of the Eoonomis and Social Cow=
'mittee. Aprroval has in the mean %ime heen unaninously given " the
prlnuiple of representatlon on the Supervisory Boarde of the Sgﬁm ;
unanimous, to¢, was th: demand for a uniform Buropeen solution thab .
would not be forced %o rely upon different demestic legislations nor

periit of divergent models,

As regards Lts composition in deiail, there ®was agreeument in the
Buropean Parliament tuat the Supervisory Board shculd comprise an eguaz
nunber of shareholiers! and enpioyees! representa*ives who will in tuswy

jointly co-opt independant persons representing general interests,

(1) ™2 Commission enters into detail in its document on Buployee

Participation and Company Structure in “he Turopean Communities.
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- Views differed on this point in the Econnmic and Social Committzse, so
uhat no recommendation w28 prodaoad.

The Commissicn's reviced pronosal is ba:ad on the Opinion of the Buropean
Par’1ament. The Commﬁs ion feecls that equal weignting of shareholdar: and
employes represertation ch the “uperviaory Board cannot but contribute towards
the creation wi’ snin the S.E. of a new relatxonshlp betwnen the, Shm. and its

_employessa Employees are givsn the opportunity of active,?artiuipation 1n}an
undertating of a type new in Europe not only in that they nuay saféguax&'fheir
righis and status but also in that they ooﬁtfibute'tOWards shaping'a corporate
polizy dvly evaluated to take the intereets of all parties cuncerned into

acccunt.

The provieions requested by the Eurbpean Parliament enﬁure suat deadlock’
. . in the decision-making process within the S.E. is avoided. The Commiszion further
'\ .régardsrthe'fact thet interests wider than those of the shareholders and
: 'femﬁloyees éirectly affocted are represmnted on the Supervisory Board of

“la Europran Lnderﬁnklng under these provisions as a positive element

The camprahensive ﬁrovisions sought by ths BEuropean Parliament regardxng
the coumposition of the Supervirory Bozard in fact,in logical sequence,
- fit better among those of Titlo IV and not in Article 137, which forms
part of Title V regaiding emplcyee representatioa. mithin the S.E. They
have therefore beﬁnlinoludad anong the provisions of section two of Title IV
-without this signifying any materlal changz. The new provigions of Articles 74 a,

753 aud 75 b serve this purpose.

In line with *he tonor of the Europesn Parlisment's Cpinion, hhe_ggme condi~

: ltiéns,ha?e 2154 %een' granted to meabsrs of the Supervisory Board in the
regulations concerning the tarm of cffice and premature expiry thereof. ;
In this cornectlon vefersnce should be mede to Avticles 74 ¢ and d, and the
¢ﬁrraspondiné explénﬁtcfy nétes. With furthei regard to this Opinicn, a

provision for removael from office by court order has been introduced, to

aoply to all memders (Articles T4e).
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“he othcr changes %o the provigions of Ti%tle IV 'are more technical in
nature. Bv re«grouping a numher of provisions, the first section, on “he |
Board of Managenent, was made ‘more Buccintt; the information ¢ be passed
on by this Board to ths Supervicéry Board is now gevernad: comor shensively

by the new Artizle 7. a.

AL the reguest oi the Buropdan Parliiwment, the instances in which tle
ourt may intervene urider Artisle 39 have been expandad in gection five, which

deals with snecial controlsa.

“he péovisidns“uf‘Tiﬁle I?<iﬁ‘genéfal nave beeﬁ‘adapted in acsordaace
with the Eu ropvzana rliameid's wishes $0 iho Ccmn1s31on 8 proposal Tox
£i7¢h Directive of G. 1oe1J;2( 1) rogarding the struc.ure oP linited conparies.
This pareiculerly concerns the iia D'll?V of members c¢i the Toard of Maﬁagement
and Supvrviso1y‘Board ard the exercise of wvoting righis in #he Gencral Meethirgs

]
i

(1) Official Journal ¢ 13L/4, o 12,12.1972 issved with explanatory notes
as suprlioment: 10;72 +0 the 3ulletin of the Buropean Crmrmnities.
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Se};tibg one  Board of Memszement
Articls 63 |

1, Paragrayu i regarding tne appointment of members of, the Boaﬂd of Management
has been extended %o inciad§ a.clarificatory comment (ofeArtell).

2, The new paregroph 2 specifies that members of the Eoard of Management mus
be- appointad ¢o” a resiricted pericd. This Seems necessary. to the Commlesion
q_xn ordev to give the Supervisory Boanrd a meavs of renewing. ?he Board of.
Managnmen» in ail circumstences in the company's interests, without resort
yvuo tha process, of disrizpal unﬁer paragraph 7. whlch could be perSOLally
hlstasteful to one par*ies and ﬁossibly cﬁstly for the company

-”he Jperdod: cf appointuent can be fmxed in a flexit¢e manner withxn tha
preserived ma«imum period of six years. '

3. The'requiremehts as'to the natiénaljty cf mombers of the Board o? Mznagement

pravicusly contained in parsgrapk - 3 have been daleted,

knile the Buropesn Parliameni had uo$ in fact questidneé this provision,
its Logal Lffairs Committee having expressly rejected a proposed ameniment,
the Econowic snd Sccial Committee nevertheless raised cbjectiosns which

the Comslssion feels are justified.

.The provieion runs counter to fhe possibility existing under the Statute 7
for shares in an S.E. to be held by non-Community shareholders. The

work fcfce“of the S.E. may originate as well from noneMember

countries. The provision is therefore a dead letter without real effact

on ths siructure of the European Company, and merely gives the unjustified
izmpression of a restrictive or discriminatory postﬁré. |
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Parazoephs 4 regerding tha circuastanccs in which the office of menber
of the Dua~ of Manaresment may not ts ezercised has been redialted. Partiocular

Yl

scooun: wad teken of discuscions within the Esonomiz and Soeial Committee.

[ R

The first goound for dxsqua;ifloation ccvers every kind of incanaclty of legal
sricin aifecting the Board member coxcerneds The 1acn of legal capaﬂlty

»>ferred to previously ig irciuvded in this coategory.

The scoonl catelgory govers disqualification by the court. Whet is

ruqalred iz a decigion o: the cJurt, irrespective whet gr the proceedir.gs

ware civil, criminal or procedural in nzture and brought wiihin or beyond the

Community, a8 a result of which, wunder the law of & Member Suate, the person
afficled thereby is temporarily or psrmanentiy prevernted from holding office

as member of the Board of Mancgement or in sime gimilar cmpacitys, The instances

of bvaniruziy and criminal conviction referred to previously are includsd

in this catzgosrys

In paragrari 6 the provision regarding responsibility for personal astiers
has been deleied and has been transferred in assnded form +to Art:cia 64 (2),

b0 the explanmatory note to which reference zay he mede,

Paragrazh | hes been rewcrded and has had &u elucidatory senfence added. The
intention set oul in paragraph 3 of the cxp.anaziory notes to the first drafi

of glving definitive effcot to dismissal in all circumsiances received zaziequaﬁa

expreseion in the earliar text.

Artiecls 64

l. &

For the sake of greatzr clarity paragraph 2 now deals cnmprahen ively with
“he distribution of resnonsibilities within the FBoari of Nanagement.
Remponsibil¥ies were previouely dealt with in Articles 63 (6)2 and 64 (2).

The functioning of the Board, earlier also covered by Ariicle 64 (2}, is now
dealt with ssparately in paragraph 3.

According o Article 63 (6) 2. of ihe originsl propcasl a membder of ths

Board ¢f Menagement wss %o be entrusted wiih rersomnsl matters. This provision
hes teen zuended to cater for the fact that, in holding companies in particular,
Board dutiss are frequently delegated not om departmental tut on divisional

lines,
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v

Pach member of the Board of lansgement accordingly becomes responsible for
all;matteré relating to a specific  group unlertsking or fur .azll melie:

within a division of an uvdaytzklnga An arraugement of this kirnd should

not be ruled out throagh any siatutory provxaion for ﬂombntence in person¢@l

mf'ters .

Det ermhnatlon of responwlbi’itaes in perscnnel 3n@ters remalns as be.ar,, o
matter for tﬁe Supervisorv Bua:d. This will ensure taa* *he solutlons found

will be tnose doxng Jusﬁxce to aﬁl ﬁnVﬁreatﬁ.,

The only s atutory requirement is that competerce in persoanel matters should

" "be clearly defined within the Board of Managemen?®

‘1‘a

2.

\

"Parszraph 3 contains a re&raftang of the previsia: provision Porﬂtha tntomal

funstioning of thé Bodrd of Managemsnt, ag 1t stood in paragraph 2 (9) of
the original prono»als, ag desired by the E&rﬁpean Parliamaxéa

.,_cle ”ﬁ

Pepveeantatxoﬂ of the comﬁany in aealings wztn tﬂ d warties. fa“ﬂe”ly
governed by hrilcles 65 and 67, is now dealt w,t},oamsrahona$ raly dn Aﬁ%;ule
654 gi#h dee g toxﬁﬁe ow provisions ou pushicatv of "rtlcle 9 as

The pri neiple of *naiq?ﬁnal repreeenta ion 1a1d down in pwr.%zagh 1 vas
approved by the Econemio anéd Social C“mbitiee and was, noh q“*stloned in
debaﬁe in the Furopsan Parliament. Industrial reureSuntat*cn makes for
clear=cut relationships in formal transactions aund is therefore yetained -
wnchangeda V | | ' : ' . -
Paragraph 2 har been criticiea“ koth by . he'Eurapqan»Parliamnnt*s‘Hagal
A fairs Commitiee Jﬁm bj the Fconcmxe and Sucéal Cammittea, part*cul_rly
Yor ;we uge of +ne conﬂep* o’ "apents wzth power of precur@ua-n“, wnxcﬁ
hag n@ standardi meaning wi hin the Communisy

. The new“%grd ng tekes accouat of discusaions ﬂb1d by both bcdxes.’

.

]
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4o It 1o luotended that the Board of Management re,ain“ ths capacity, previocusly
proviied, i delegnte grecilic huties and powers tc persons having ito
sorfidence, who will act cn itc reyponsibility. Thsre is no need o make

gpecial prbvisién for *the delegotion of powers within the ~ompanys

Urnder Article €2; there is 1o newtriction ¥y the Jaume of Tunctions of the
Soard of Management., For this reason, too, ther:s is no sall within the

scope c¢f ths Siatute for ihe introducivion of ths Company So cve+aryvr
whose‘appointment ig governsd bg law in Graat Britain and Irelandl, There

ia, howsver, certainly no bar to the Board cf Management delegaiing spzoific
dzties to persons acting on its resRCLsibilitJ. This al=so applies to the
duiico performed by cowpany seureearies in companies in Britaln and

Ircland.

Where porsous entrusted by the Board of Managemsut with the performance
02 spacific tasks ahkall - ..o % represant the company generally and y
unrestristadly in dealings with ilidrd parties, hewever, there is a case for their
pearg of represeniation.to be regulated undevr the Statutbe, Such powsrs

surlerred under tke ordinary lew are insufficlent for this puarposs; as their
content would have in general ts be verified Irom one case ¢ the next.
Geunsral representatives of this kind cammot therefers enjoy the uonh«dcnce
iv tleir powers in the noermsl course of bugiuers that is due under Article
65 (2) to persons having general powers of rerresentaticn without limisation
vie=&~vis cutziders.
The appointment of perscns with general representative powers ir dependant .
upon tre consent of the Saparvisory Lcard, as was the case in ‘the opiginzl pro-
oeasLk. The Board of lMamawewent nay revoke the appoindtmoent at any i

without regard to the contract of service that svch persons mey have with

the S.F,

Te effects of the appoinitment and revocation vis=-d-vis {kird partics are

deelt with in parazrapt 5.
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Paregreph 3 contedns the provision previously made in Article 67 regarding
actzs of the Board of Munagemsnt falling outside tke ik =zny's objec

The lact s‘erx’cevziﬂn of Article 67 has, how:ve*, been delsted as s\w»"”lr5us

(cf, Article 65 (I} supra)s Ths rule mow applies to represeniaiives with

general poweiss In accordance with the aims of the prov*sions of paragrapﬁ 24
" 4ne éffects of the repreaentative rewers of such perscas vised-vis

third perties will be simiiar in’ e*?ry respect to those of memhers of

the Board of M@nugemenu‘. ' ‘

Paregraph 4 is substantislly equivalent $o the former paragrarh 3.




[ea¥
!.4 2
(&)

To ™o firsé sonteace of paragrapk  of the new versica replaces paragraph 4 =

»id with a rerevence tc the general rules of Ariicle 9 a rogarding

o vk

13
(3]

mublicitye. The zscond monbence corrcgponds subsianiially to the earlier

taragrapl 5.

Article 66

ls The acio enumerased in Article 66 (1) continue to bz aul:ject %o approval by
the Supervicory Board, with the agreement of the European Parliament and,

in eesznne, that of ihe Tcoorouis and Social Comritise.
?

In gubwparagravh a. the concspt of the "establishment™ as a techuical
inptiiution nas, at the recuesi of the uuropean Parliament, been uséd

ing*ead of th: lass concrate term *underizking®.

Sub=parasraph be will in fubure unmistakably in:lude modifications in the

fudetiong of the undertaking.
i

rovieions for an S.3. thal conirole a group have bteen zdded to the forxmer

aresraph 1o Decisions of tha 85:.E.'s Board of Manegemsnt in their cavacity

3 g

e

]

xg measgcaent of the group will accordingly requirs Supervisory 3oard

£

“yonuent in the cases set out in Article 65 where tliey affect a dependsut
gﬁoup vrdersaking, This is an implicit conssquence of managing ske group
as an economic unib. Stipnulation of a duty of consent liumited to the
zpheve of the S.E. would hardly bs expedient if the S.i#. is formed as a
holding company, The additior makes for clearsr inierpretation in this

Cts52e

2, Parzgraph &£ has been added =t the reguest of the Buvrcpean Parliament in order
to ged up coriteria for determinirz the caues referred t¢ in the [irst
paragrapr and; in porticulsér, for interpreting the unjvaiified terme

"®apprecisble” and "substautial™ uesed in the text.

2y Paramraph 3 corresponds with ihe first sentences cf thu previcus paragrarh 2.
In order to avoid any midundsrstazding it has Loen 'macs cloar that
paragraph 1 does not list exhauneiively the stetutorily prescrived instances
wher: conssnt is reguired. Supervisory Board azpproval is aiso mandatorily
prescriuzd. in other parts cf the Statute (e.g. uncu the formation of a joint
subsidiary - Art,36 (3)bs)3 utilisation of epprovad capitsl (Art.43);. issue
cf convertible debentures {Art.60); confirmation of ths Annusl Accounts
(Art, 213); and transformation and merger (Aris. 264 (1) and 270 (2)).



40 Paragraph 4 ccrrcﬁpﬂnds uith the sec: mv“3 senten&e of the prev1ous pa*igzaﬁh 2.
The provis ons rehate te caragraph 1 amd 3 and have - Yher refore bvrﬂ gzvcn ‘
separate status The paravraph hagz been aﬂanted to Ar*icaes l°{3) ari 10 4)

B of the proposal for a fli*h Direstive.

‘Be Paragraph § includes an exnlanatony corment at the request of the Eurosean
Pariiament. The“e is o need 1w this instance for an evaot dqscrlpt‘on of

the powers. conperned,

Article 67

PO The provisions of Arficle 67 have boen avsumed into Article 65 {3).
Awttcle 58 T

1. The oontﬂnt of narag“ann 1 ﬂorrespouds to that of Ar‘icle 2.1 and the former

can *herefore “e Ae*etedo

2, The Board of Manageman duty of xnﬁormlng ﬁhe Supewvisony ﬁoard has been :
- doelt withd cumprehezaxvely in the new Avticie 73 a. The earﬁer provxzxons
of A“t&cles 68 (2 a“d (3) ard 73 (1) ;ed $e overlapping;

Artic&e 62

. 1. The couom.c end foslal Coﬁmitte» recorzended that the embargoss on taking
o ' up credit oontzbne& in paragrarh 3 te split up. The. Europemn Parliacent’s
‘ Lagak Affairs Pcmniutee, however, expresely supported rseniicn of the Commi s art e
i‘ , version and this was accepted by the plenuna'?he Commnisaion can&equenyxf made
l | ro al}e;aﬁigns_in»thls ragpects
| 2. Pafagwapk 4, regarding agreements affecting the interesis of heﬁbers of the
Board of Menagemont, nes been,&ﬁapted,to the proposal for a fiith Directive. -
Artiele 70
The Zeonomie snd Sésial Committee 56nsiﬁeréd that it was ap $0 iba Board of
Management to promoie the compuny's wa}lmbe¢ng, inc‘uding that of *ts amployees3
o ix the general interesi. Aftar‘careﬂuludlsausginn=in‘the‘begal Affeirs Commities,
the Tuvopezn Pariiement, however, approved the Commiseicn version. Therofore
thig poimt was not changeds = . - o T T e PR
The principle that the company's activitits mey be pirsued orxly within the
Limits of ths conetitutional law of the Nember Siates &nd of the Commnity
Traaties &oesrnot,.in the Commissiog's‘view,1réquire‘par%ieﬁlak mention. B

-




irginte 71
e e i el
- 1o Thy Tiandlity peoviricns for nmembers of the Board of Management hove been

epproven ir outliine by both the Eﬁropean Pariiznent and the Econcmic and
Social Cum:iz%eee Thsy hawve fherefonzbeen resaiced put have been caly adapied,
‘at the requesi of the suropean Parliament, to the proposal for a fifth
Directive (Articles 14 = 20 <f tns Proposal)}

Article Tl now deals oxly with the precondisions for liability and Article 72,

in conjunciion, with the briuging of liability proceeldizngs,

23, Faragreph 1, regarding the criveria on which liability is tased, is no longer
wligned on "wrongful acie™ of Beard of Mznagemeni membars “in the course of their
Auanistratics®. The intenticn is, rather, to suncompas waole
efuwnistreticn®. The inlention isy rather, t ompass ths warle r of

crligations thas Board members rust discharge in ths course of their duties.

Thz corespt «F breact of duty seems {¢ serve sdeguately as a general criterion
on which 1iobility may be based within the soupe of the Statute for tie S.E. It
is givon further shupe by tie.provisions of the SiE., and of Article 72

in partlculer, the statutes of tie S.FE. and the contract of service for
memiere of the EBocard of Management,

Feilare to obesrve tue provisions of the Statute or the sialtuvtes of the S.E.,

3 ~

alrealy alluded to previcasly, appear, in this lisht, as particilariy prominont

)/

caseg of breathor obligations.

3o The firad sentence of paragraph 2 governs the ways in which membsrs of the Board
of Management may he hald lisblie. The sec~nd sentense contains the provisions
formarly.f@nnd ir parvagraph 2 as to procf of innccence in the abuence of
fault cr negligonces Lt Lhe requeat of the huropean Parliamsat it wos made
clear thal eny meaber of the Board of Managemen? wmay relieve Lhimself of his
individusl liability (ef. also, Article 12{2) of the proposal for a fifth

Directive ),

4q.Faragreph 3 bhas been sdapted to Article 14(4) of the propesal for a fifih

Diresiive,

5. The new varagraph 4 svbitantially incorporates Artlicle 14(5) of the provosed

Direciive,
* 6. The former paragraph 4 becomes paragraph 5 without change.

7+ Toe former paragraph 5 has been itsoken in ac Acsticle 72(5) as it concerns

actions in rospect of liability and therefors has its lozical place there.



Axtisle T2

1. Paragraph 1 now desls culy with the decisinn waether praéeedings'ehculd.be

20

91
-
o

Ds
6.

79

brought in recpect of 1iooilitys It ccntaLn“ ~ha rst sentence of th
previous 0aragraﬂh 1 and a p~cv1*idn on the ma Jor:.y rwquirﬂd in the Grnaral
"h:eting for such a rnso¢u*xon, waich uubstant ally corresponas with Arbl(¢e

15 \2; of %he propomal for a fifth DlrectiVB. and conta:ns a llmifatlen of
Ariicle 91(2). of the Statutes
Paragraph 2 deals in redrafted form witb tha prosecu‘iov of an ac*ion resolve&

by the ﬂutervisony Beard or ﬁeneral Mee*xng, ¢or‘¢rxy goveme'a by tue second

end thimd smntences of parag

Paragraoh 3 ret ain~ unchanged +the provis ons of the proviuus paragra ph 2
regurdxng the ins*‘twtlon uf li&uéllsy pﬂocaeuingg by «hareaolde“s. Thase
nravlzions hive heen approved by the LarOﬂe 231 Parliamem
' 16 ni the nrawosal for a fifth Eﬁrectlve,

They correspond

o8 Hrought b' cred;*ars is substaniisii;
f*ftn Dir '

Parag*mg* 4 regarding lxabllltf proceed

velant to Artxc,e 1> of the ytOQQS&’ for

‘Pq;gg:aph cor*panonds with art;cle (l ’5)

,Paragraph 6 is a revised version of the-former'ﬁaragraph Jo

Tha earlier par:s T is deleted; it enarsashes upon the wnrocedural law of

Merer States, which can lead to unuecesssry complications.

Article

Wiile Avtioles 71 and T2 doal with corpensdtion olaims brought on tehalf of’

triisle 72 a governs the injury that can be done to

iho - company, - t

sharehoidors < parties as a ‘@irest result of a breuch of cbligatlions
iz the courpe of zdministering

s provision GUTTEdUOLdS vith Arti ﬁle 20 of the proaasal for 8 fifih

by the Board of Managemeny *he'cbnpanv}

Direciive.
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Section two - Supervisory @ord
Artiole T3 S ’ ' oor
1. ’l‘here has, with the a.greement of the European Parlxament and the ucpnomic;« ahnd

Social Comittee, been little substantial ohange in the powers of the:
Supervisory Boa.ni.

.. The Board of Mamgement's duty to provide information and the corresponding
rightg f the Supervisory Board have bpen taken out of the original vereion
of Artiole 73 (1). As a gimplification meagure, they have besn incorpopated

o .'i;nto” the new Article 73 & ‘together with the provisions of Articles 68 and 78,

2. Raragraph. 3 has been correected. The Statute provideés no ingtance where tke
_ Supervisory Board can intervenme directly im the administration of the "
company. Refusal of the consent required under the Statute for a proposed
"act of Management" (Art.66) comstitutes only indirect intervemtion.

33.Paragraph 4 has been deleted as there are many other ways temﬁe‘ivérliy.m‘ning'

" . vacancies on the Board of Menagement. It is still perfectly possible for
members of .the Supervisory Board to resign from mombership and become
members of the Board of Management. Répresantation pro. rata temporis ‘of &
Surervisory Board member does not, however, seem the ideal solution for this
new concept 'in European:law, having regird to the assoolated- suspension of the '
separation of powers as betmn the Hanaywboerr Board arid the mﬁagemaxit.

4. The suggestion of the Economic and Social Committee that the Supervisory Board
bé required to draw up . detaﬂed rules of prboedure regarding ite supervisory
activities in order %o avoid conflict with other governing bodi.es of the
company ‘hag not ‘been adopted. Lo C ‘ '

The powers of the goveming bodies ‘have been statutorily c‘le'l:erminél and can
- except m the case of the freedom 1n drawing up the statutes a,llowed .
under Articls 66 = be neither extended nor reduced by imternal rules.
The Supervisory Board ma.y, however, regm.ate 1%s inter:na.l funotioning by
guch a set of rules without the need for apecifio provis.on in this
respeot.
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Article 73 a

1,

2.

Paragraph 1 combines the provisions of Article 73 (1) 2. and those of B
Article 68 (2) concerning the quarterly report by the Board of Management

to the Supervisory Board. It is oriented towards the conduct and progress

of the affairs of the company and undertakings controlled by it (A“tiﬂle 73 ()5
Article 68 (2)). The terms "subsidiaries" and "divisions" used in Article

73 (1) were superfluous and could be deleted. The present wording subsiantially
corresponds with Article 11 (1) of the proposal for a fifth Direétive.

Paregraph 2 contains the provisicns of Article 68(3) of the original proposal.
As a result, it was possible to eliminate sub-naragrapa 3 of the previous
Article 73 (1) which had a similar content. It is for the chairman of the'
8upervisory Board to decide whether the information given to him should

be pazsed on to Supervisory members before the actual quarterly report

is made and whether there is any need for a meeting of the Board to be

.called.

33.Paregraph 3 in essence corresponds to the former Article 73 (1)2.1. The duty

4.

.original draft).

of providing a report has been extended to controlled untertakihgsvin
parallel with the general provisions of paragraph 1 (Article 68 (2) of the
Paragraph 4 contains the substance of the former Article 73 (1) 2.2. The
duty of providing information has been extended beyond the terms of the
latter to apply to all dependent undertakings in accordance with the general

‘ 1ntent10ns of Article 73 a, irrespective whether they are unirormly subject

to the group management or not. .

The limitation, previously imposed on the right to obtain information,” to
events that might heve a "gubstantial influence upon the position of the
company” ran counter, in its intrinsic intent, to the unlimited rights

of inspection and suspension accorded to the Supervisory Board under

the earlier Article 78 (1), these rights having been expressly approved .
by the European Parliament, The limitation has therefore been deleted.
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5¢ At the general wish of the Enropean Parliament, parqgraph 4 has been
a,ligned imArticle 11(4) of the propoeal for a fit'th ,Directive, =o
that not cnly the aupervisory ‘Board but also one third of its members.
may make the request for information reforred to. These membars may .
avail of the right to 1nformat;on of the Supervisory Board as a whole
and it is therefore meet that the information and particulars requested

* ghould in any ‘ovent be passed to all membere of the Board fér 1nformtion

umulta.neously.

6. Paragraph 5 deals with the Supenrisor;y Board's right of apcess $o the .

‘ documents of the btamess. It contains the substance of Artiocle 78 (2)
of the original proposale By way of adjustment to Article 11(4) of the
proposed fifth Directive, provision is now made for both this right and -
‘that $o informetion under paragraph 4 to be exercised by one third of
the members of the Supervisory Board on the latter's behalf, 'On practival
considerations, delegation of the right of acocess to a snall mmber of
_members has to be permittel.

¥

-

Provision is mrther made for the Supervisory Board or one third of 11:;
. nembers to betain the services of a confidant:lsl expert to examine
teohnioally complex patters. Similar provision’t~ made in Article 11 (4)
of the proposal for a £ifth Direauve. )

'I.'Hamng' regard to the Joint responsibility of the Supervisory Board, e
paragraph 6 prevents any unequal treatment of its members i,
in the provision of information to the Board. It terresponds with Article.
11(5) of the proposal for a fifth Directive.

Article 74

1. Paragraphs 1 and 2 of Article 74 now govern the conditions of Supervisory
Board membership. Paragraphs 3 and 4 regulate the number of members.

2. Paragraph 1 contains the previous provisions of paragraph 21.. according
to which only natural persons could be members of the Supervisory Board.
Thie has been approved by the European Parliament and the Economic and
Social -Committee. The Second sub—paragraph of paragraph 1 limits the
number of Supervisory Board appointments that may be held simultanecusly,
in line with Article 9 (3) of the proposal for a fifth Directive, by
members of the Supervisory Board of an S.E.
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An exception has, however, been made in the case of Supervisory Board
appointments within s .group. The special condi{ions obtaining within
groups justify the number of such appointments counting ds only two =~
within the total. ' ‘

Article 69 (1) provides that a member of the Board of Managment may not
serve on the S.E.'s Supervisory Board. This prohibition:mﬁsf be extended
to membership of the Supervisory Board by members of the manzgemernt t.dy
of an undertaking on which the S.E.'s Board of Management can exercise a
controlling influence, as the latter could otherwise fnSlience the S.E.'s
Supervisory Bodard through the managing body of the dependant undertaking.
This is not now possible. ‘ : ‘

3.Péragraph 2 repeats the provisions of Article 74'(2) 2, without speqific

referénce, for the sake of clarity.

-

i

4.Pzragraph 3 (1) contains the principle previously enshrined in paragraph
2 (2) that the number of Supervisory Board members shall be. specified in
‘the statutes. As previously provided in pa;ag;aph 1 (1) of‘Article .14, however,
their number mist be divisible by 3. At the request of the European Parliament,
the number must, additionally, be:an.oddvqnq, s0.that majority decisions
can be reached not only within the Snpervisory Board as a whole but also
within the indlvidual groups of members. This is importan having regard
both to the app01ntment of Supervisory Board members repreoenting neither
the shareholders nor tha employees (Articles 74 ay 15 a and 75 b) and
to employees' rlghts on transformatlon and merger (Articles 268 (4), 272 a
and 273 a).
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‘The minimun figure, :previously stated in Article 74(1) 2. has consequently
_been fixed 3t 9 at the request of the European. Parliament. .

“This provision has been extended, having regard -to the particxpation of

employees of group undertakings dependent on the S.E. in slecting employee
repreeentativee to the S.E.’'s Supervisory Board, by a stipulation inocluding
establishments of group undertakings for the purpose of assessing the
minimum figure. T

Paragraph 4 contains a traneitionel arrangement uherehy the convening of

- the General Meeting merely to elect members to the Supervxsory Board is
‘avo ided ™ ’

. The Eeonomio .and Social Committee rightly orxticised the necessity of

calling a General Mbet;ng‘in the comparable instance of the former
Article 75 (4).

Artlcle 14 8

1,

-

Thie provision concerns the composition of the Supervisory Board. Paragraph 1
correeponds to the wording proposdd by the European Parliament foreArticle

. 1?7(1). The Commission supports the Parlxament view ,on the. composition of the
Supervisory Board for the reasons set out in $he introduction to thie

.,:Title. The/ﬁu ¥arfgem35£qhe . governs the composiiion of the

Supervisory Board in Article 137 as a whole. A logically better plaee
for this is among the prov1sions of this section and not in Article 137,

* which forms part of the Title on "Repreeentation of Employees” Article

137 will ‘aceordingly 'in future ‘contain only the rales applying epeoifically

“£o the repreeentation of" employees within the Bcope of ‘the general provisions.

~ of article 74 a (Articie 74 a (3)): Mese rules are in context with the

electoral provieions app1y1ng to the European Hbrke Conncil, end the general
provisiona of Title V, and should therefore remein in Titlé V. "

o
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3. Provision for electlng or appointing shareholders' representatlves can still
be made in Article 75 within the tenets of Article 74 a(l) As regards the
cooptive third, the provisions of Artlcles 75 a and 75 b haVe been intro-
duced and these materially oorrespond wlth Article 137(3) as proposed by the

- Eurcpeen Parliament. °
4. Paragrapn 5 contains a procedural provision previously in Artlcle 75(5)

Article 74 b

This provision ensures. that the 3. E+'s Supervisory Board can fulfll its tasks
even if not all its members have been elected.

Paragraph 1 corresponcs to the wording proposed by the Huropean Parliament
for Article 143 \l) which relates back to Article 142 of the orxginal
proposal. Paragraph 2 contains analogous prov1sions for the time leading

up 1o the election of the third third of ‘the membership, )

Article 74 ¢

1, Stipalations as to the Superv130ry anrd's term of office were origina)ly
left to the statutes (Article 74 (3)) In order, to° fa0111tate 31mu1taneous
ho‘dzvg of electlons for the Earopean Works Council and for emp1oyee
representatlves on the Supervisory Board, the European Parlmamen% has,ﬁowever,
acked for the maximum period under Article T4 (3) to be reducedffrom five
years to four and fixed the Pmployees' representati jes'! term of offzce at four
yeala (Artiole 144 of the toxt proposed by,the Egropean Parliament).

Y

Supervisory Board elections shall take as 51mple a form as possible in '
respect. of all categories of members of Board, thh due regard to this
proposed texty at the same time, however, all members of the’ Supervisory
Board. shall rank equally'on the.Board,'Differential terms of‘office would
belincompat;ble with this ahd,it therefore seems opportune to spaclify a
standard périod of four.years. o ‘ L : : oo

Le-election was already permitted previously, under Article 75(1).
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2. Paragraph: 2 matches up with 4 proposal made by the European Parliament.

in order te prevent. a vacancy arising when ah employee rapresentative g
term of office expires (4rtitle 183(2) of the Parliament text). R
In view of the pursuit of é&ﬁalitj’dhbngat members of the Supervisory'
Board, there is justification. for'extending this provision to-apply-
generally to all its: meﬁbera. '

In ‘ofder to avoid’ any abuse ' it wilI be possible to bridge over a vacancy

" afising from delayed elections only for a limited period of times”

3» Paragraph 3 is a simplification. The terms of office of all members of the

Supervisory Board should end at the same time.

Article 74 4

1. This provision contains a standard provision for the premature termination

2.
3.

of a member's term of office, Formerly, such a provision applied only

to employees' representatives, to which the provisions of Articles 108

and 110 were to apply, in accordance with Article 144(2). It seems desirable;
however, that the provision should also apply to the other categories of
Supervisory Board members.

Paragraph: 1 has been drafted on Article 108 (1).

Paragraph 2 corresponds with Article 108(3) which in 4urn replaces Article
110, though in distinction to the latter, it has been decided not to have
alternates step in in the event of only temporary incapacity; the provision
regarding representation of absent members by those present (Article 77(3))
seems more appropriate here.

Dismissal by the court, which the European Parliament has provided for in
respect of employees! repraéentatives (Article 144 a of the Parliament text),
is intended under Article T4 e to apply to all members of the Supervisory
Board and to be available in the same legal grounds.
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4. Paragraph 3 contains provisiang for. the-evént of no alternate: being -able ' -
to step in. This may arise because no altérnate has been elected or beczuse
the alternates elected have becoms unavhilable in-the meantime. '

The Bconomic and Social Committee rightly- poirted out in conndéction with
the provisions of Article 75(4) of the originsl proposal’ that it would
be inordinately expensive to carry out the normel voiing prodedure for *’
the remalnder of the term of office. On he other hand, the Supervisory

Board's v1a0111ty dcpends decisively on its hav1ng a balanced comp031t10n¢
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l.

N

This Article-introduces a legal expulsion procedure for all members of the
Supervisory Board in respect of gross dereliction of duty. The European
Parliament had sought a procedure of this kind for employees' representatives:
in Article 144a of its Opimion. The concept underlying the Statute, acéording
to:which;all members of the Supervisory Board have equal rights and
obligations (Article 80), is in faut;dnswered by the fact that all members
can be relieved of their office by the court in the same ocircumsiances

upon gross dereliction of their duties.

gations
The substantive ground for dismissal -~ deo'rious- bresdh vof ob;gp- - corresponds

with the European Parliament's Opinion on Article 144 a. The court may, however,

' .intervene only on application. Ex officio intervention as requested by the

/Biropean Parliament'is foreign to the procedures of many Menber States.

In accordancea w1th the 1nxentions underlying Article 74 e, the right to

make application has been granted both to the General Mbetlng and to the
representative body of employees in the S.E.

In defining the employees! representative body,it proved possible tdhturn

‘%o the. provisibns of ‘Article 75 a (2) regarding the nominafian rights in

-1respect of the oo—optive third, These provisions for their part relate back

'to Article 131 of the European Parliament's Opinion,

The employees' representatives on the Supervisory Board who in certain
circumstantes have‘subsidiéry'ﬁomingtioh rights under Article 75‘&(2)b,gg

have however been excepted in this case. Where neither a Buropean Works

Council nor an employee Tepreseniative body wiithin the meaning of Article
75(2)b.aa and tb exists within the S,E., employec interests will be sufficiently
protected in this case by’ one quarter of elector employees being granted,

under the subsequent provisiona, ‘a right to apply to the cotrt ‘for an

expulaion oxder. This right to apply on the part of the employees and that

of the Superviqory Board itself relates back to the European Parlianent‘

vOpinion on Articla 144 s

Pari passu to.the employoes' ribht of application, this has also been

.granted to shareholders. In view of the complex nature of such a p;ooedure,
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nore particularly stringent conditions have been 1laid down, worded
analovously to those for special superv1sion, than e.g. in connection

with bringlng a liabllity action,

-~

_4zticle 75 . .

1, The appointment of shareholders'representatives to the Supervisory
Board is, under paragraph-l-(1),.a matter for the General Meeting, as
before, \ : ‘ T
The second sentence includes an -elucidatory reference to an excepiion
in “the case of the Supervisory Board of a newly formed S.E. (cf. Ar-
ticle 13), The reference to alternates was added at the suggestion

. of the Economic and Social Committee s0 as to give the General Mee~-

’ ting a simple means for dealing with vacan01es on the Superv1sqry

/’Board. Where the General Meeting has not elected alternates, Article
74 4 (3) will apply in the event of a vancancy.

2. Paragraph 2 has been introduced to enable a minority of shareholders

to be represented on the Supervisory Board.

It can be important for a founder oompany with a mlnority holding in
the S.%, to have representation on the Supercisory Board guaranteed,
particularly where an 3S,B, is formed ms a joint subsidiary. .There
would be no such guarantee under the general application of the rule
in Article 91(2) to the election of Supervisory Board members. Ao~
‘cording to “this, resoclutions w111 be adoPted by the General Meeting
by a majority vote. If, on the other hand, the opportunity under
. .Arficle 91 12) is availed of and e 1erger majerity,is prescribed under
‘ the statutes, the majority wouid then encqunter t&b greet a difficulty

in electing their own representatives.

Under Articie 75 (2), therefore, the possibility exists for the sta-
tutes to specify an ‘electoral procedure that would do justice to all
interests in sucha case. Introduction of the practice of "cumulative

voting" current in the US for example might be contemplated,

"3. Articie 15 (5) regaxrding dismiesal‘oi ehareholders'rebresentatives
corresponds substantially with paragraph 2 of the original proposal.
This right of dismissal guarantees that the majority shareholders

at any particular time can be represented on the Supervisory Board

on a sudden change in share ownership,
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L, Paragraph 3 of the. original proposal has been retained in altered form

ip Article 75 (4).- - = . .- e PR

An age limit may in future be specified only for the.shareholders’
representahvea. Such a prov':’.uon does . not seem par'timlarly necesaary
for other mem'bers of the Supewiscry Board owing to the proposed

b h
X

elect ion prooedure. It would morecvéxn be improper for an age limit
in respect of the latter to be imposed by the shamholdere alone,

’ .-
¥

The prwiaions of ,the fomer paragraph 4 have been deleted as, super- .
fluous in view of the new Article 74 d» .

Ki

The earlier paragraph 5 has now became Article 74 (5).

R 4, » . . .y, - . (38 . . I, Lo + FI
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Article 75 a

1. Articles 75 a and 75 b contain without substantial change the conditions

2.

put forward by the EurOpean Parliament for the ‘appointment of’ ‘the third
third of the Supervisory Board to be co-opted jointly by the representatives
of shareholders and employees. Article 75 a covers the nomination procedure.
The eleotlons themselves are coversd by Artlcle 15 b.

Article 75 a corresponds substantiaﬁly wzth Article 137(3)1. of the text
progosed. by the European Parliament. The right of nomination could not,
however, be restricted to the B "uropean Works Council (in addition to the
General Meeting and the Board of Management), ag proposed under the European
Parlzament's Opinion, since a Buropean Works Council need be formed only
when the terms of Article 100 apply. It ie in line with the basic thinklng
behind the European Parliament iext that nominations could be made on the
part of employees even where no European Works Counqil has to be formed.

Article 75 a(1l) takes account of this fact and extends the right of
nomination to "the employees' representative body". This body is defined
in the subsequent provisions of paragraph 2 analogously to the wording
of Article 131 as proposed by the European Parliament.

As regards the cases that could quite conceivably arise in an S.E, with

a small establishment where neither a Zuropean Works Council nor an

employee representative body exists pursuant to sub-sub-paragraphs aa and bb,
reference is made in sub-sub-paragraph cc back to the employees' representativews
on the Supervisory Board in order not to over-complicate the issue.

If the S.E. is the controlling company of a group and is required to form

a Group Works Council under Article 130, the latter too will be an employee
representative body entitled to make nominations for the purposes of

Article 75 a. The employees of the group as a whole have an immedhte interest
in the composition of the Supervisory Boards under Article 137 they also
participate in electing employees' representatives to the Supervisory Board,

When an S.E. is being formed, it would be too burdensome to convene a Gene=
ral Meeting for the purpose only of preparing a list of candidates. There-
fore paragraph 4 in such a case gives the right to put forward candidates
1o the bodies of the founder companies which decide upon the formation of
the S.E. (Art. 24, 32, 36 and 39).
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Paragraph 3 states the qualifications for nominated candidates. It corre-
sponds with Article 137(3) 2. of the Baropean Parliament's proposal.

The epprowch has been kep'b very general. The requirements are intended

to facilitate the electlon of’ sultable, mdependent members. Too strict

a formalisation of the rules would, on the other hand, milita‘te against
the desired consensus amongst the parties.

On the positive side it is provided that whbder interests than those of
the shareholders and employees most closely concerned in the deocision-
making process in the S.E. should be given a hearing.

The co—optivé members are expected, begause of their personal and pro-
fessional gualifications, to be able to contribute towards solutions
satisfying all intercsts in situations of conflict in the enterprise.

Purthermore the recuirements set out to establish a cuasi-trustee role
on the part of the co-optive members towards the undertaking as a whole

by meking them indepenéent of the interests represented by {¢ha other two

thirds of the membership. Additional guarantees on this score are given
by the voting procedure of Article 75 b. :

irtiste I5 b

1. This provision governs the appointment of ¢o-optive members of the Super-

2.

~ visory Board.

?arag:raph 1 contains the essential provision made by the European Parlia-
ment in Article 137(3)3.1. Under it, a candidate ie elected only if he

receives two-thirds of the votes cast.

Paragraph 2 substantially contains Article 137(3)2. 2 of the European
Parliocment's proposal.
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3, Paragraph 3 contains provisions for the new nominations regquirecd under

paragraph 2 in the event of inconclusive voting. Ther are intended to
avoid the necessity of convening a General Meeting and the employees!
representative body referrecd to in Article 75 a for the sole purpose

of submitting new nominations. In order to simplify the procedure it
appears fitting that both bodies be given the opportunity of entrusting
1o a smaller circle of persons the work of seeking fresh nominations that

will have some likelihood of success,

The General Meeting and the employeces' representative bddy may reject
this course, in which case the elected representatives of the shareholders
and employees on the Supervisory Board shall be considered as authorised

to submit new nominations of their own accord.

4. Paragraph 4 makes provision for the European Parliament's wishes regarding
a decision by an arbitration board when the election fails to take place.

5. Peragraph 5 governs the composition of the arbitration board on essentially
the same lines as Article 137(3) 3. as proposed by the European Parliament.

Article 76

1. Paragraph 1 has been extended at the request of the Economic and Social
Committee.

2. The wording of paragraph 2 has been changed to avoid the impression that

the Supervisory Board chairman is required to verify whether the application
to convene the Board is justified. It has, further, been made clear that

the application can be made only by the Board of Management and not by

its individual members.
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Article 17

1. The wording of paragrapb 1 has been revised and a provision cqnoorning
"additiom to the agenda was attached, .

2, 'me sequence ot pﬂ.m.gradm 3 and 4 hao been revemad, a8 the ‘provisions
"of the earl*er aragraph 3 logcally develop from these of ihe ‘earlier

paregreph 4.

‘3'." 'I‘he authonty gﬂren undar paragraph 3 & the new version has béen pro-
. vided :Ln acoo“daaoe wﬂ:‘l & proposed sendment of the Europotn Pmrliament
" %o pa.zagra@h 4 ot the orlgina.l dra.ft. | o

,',. K
¥

4 ’.,At the request of the European Parliament, pa.ragraph 4 now takea aooomt
of the possibility of proxy. voﬁng :ln aocor&»moe with the preoeding

. parsgreph. o N S
-«5} - Paragreph 6 hu been’ simplif;i.ed. a.t the request of . the Eurapea.n Parhament.

] LL . . o .. . cy

LS
f ¥
! -

.Arlllt!&-C1.le.i8' .. . o & cx A I

'. This ﬁroﬁ_aféh hﬁ-&dﬁ";alﬁred'jiﬁéiﬁrﬁclb 1B3a(5). . ]

AN '.' oo L

Art‘lcle '22

hY

et Pa’ragra.’h ‘3, regarding egreeménis a,ftecttng t 1@ interests 61' a mérébgz’r of the
Supervisory Beard, ‘has’ < like Artiole ,69(4) = been adapted .to Article 10
of the -prope#sl for a:.fifth Directive,=":.. .= .- ‘ :

. e

Artioles 81 and 81 a .

The liabzlity of members of the Superbi.idry Béard contimes to take a form
parallel to. that of manberc of the Boartl of Mmgemmt. 'Me chmges to Article
81 teke acoount of these to Articlea n axxd 12, o

Article 81 a correésponds with Article 72 a, to the explanatory notes on which
reference should be made. ) |
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Section three

(Special obligations applicable to members of the Board of
Management, the Supervisory Board, the auditors and principal
shareholders)

Articlé 82
1. The incorporation of provisions regarding priviledged &access to information

on the S.E. into the Statute for Huropean Companies has been approved
by the European Parliament and by the Economic and Social Committee.

The Economic and Social Committee wishes, however, to delete principal
shareholders from the group of persons concerned. The European Parliament,
has, however, approved paragraph l. The désired amendment would run counter
to present-day trends in company law, particularly in Great—Briiain and

the Netherlands. No materlal changes have therefore been made.

2+ The formal provisions of paragraphs 2 to 4 have been considered as over-
subtle, particularly by the Economic and Social Committee. If the provisions
are to bring insider deallng out into the open, however, no deletions may
be made from them. Practical aifficulties should not be over-emphasised,
given modern methods of information retrieval.

3., The provisions regarding transfer profits under paragraph 5 have béen
generally criticised as too inflexible. The Economic and Social Committee
would like to see the legal effect of paragraph 5 restricted to speculative
profits. The European Parliament's Legal Affairs Committee, on the other
hand, ccnsiders the provisions g6 not goi-._  far enough and has asked the
Commiasion to investigate the sétting up of & vetting committee., This approach
is, however, on the institutional grounds already put forward by the
Legal Affairs Committee, hardly a viable one, at least for the limited
purposes of the European Limited Company.

The Problems surrounding the utilization of insider knowledge are aé

present under keen discussion in the Member States. For this reason,

and in view of the wide ranging opinions expressed, the Commission has, for the -
time being, decided against alterin, its original pyopogals.
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Section four

Article 83 ° : : Lo ;
1s The list of attributes falling to the General Meeting in paragraph.l has
been improved upon at the request of the European Parliament and of the
Economic and Socisl Committee. ' ’

© The discharge of members of the Board of Management proposed by the European
Parliament has not béer included in the list as it. has no legal effect under
“’thégéystem adopted by the Statute (cf. Article T1(4) of the new version)
and will not therefore in future be covered under Article 218 (2) and-{3).

2. The contracts referred to in item k on *he list in ‘paragraph 1 have been

expressly made subject to approval by the General Mbetzng at the request

of the European Parliament. It has been,emphaslzed that such anproval is
..essentially effective vis-d-vis third. parties, as the case under Article €6(4).

This prévision: regarding thlrd‘partiesdcannot apply to mergen. oxn. transformas—
tion'of the S.E. leading to alteration in its structure., Such cases must’
therefore be retained in the list under paragraph 1, contrary to Parliament's
"igh’ £ . ’

3. Paragraph 3 has been added by way of clarification, at the request oi the
European Parliament. A detailed description of the powers is unneccessary
in this context. ' '

Article 85

] aragraph 3 has been.deleted. Extension of the aeenda has been incorporated

into Article 86(3) which previously dealt only with the publlcation of amendments.
In the case of extensions to the agenda, there in fact’ seems no 3ustifica*ion,
con+rary to the position as regards convening of the General Meeting under
paragraphs 1 and 2, for subjecting exercise of minorlty shareholders' righta
to supervision by the court. For this reason, no limitation of this kind
was provided either under Article 25(2) of the proposal for a fifth Directive.

~ i



Article 86

1.

2.
3.

Paragraph 1 regarding the calling of a General Meeting has been extended,
at the request of the European Parliament, by a provision concerning holders

of registersed shares,

Paragraph 2 has been reworded.

Paragraph 3 now covers extensions to the agenda in the same way as it does

. the introduction of amendments (cf. the explanatory notes to Article 85(3)

supra). The Limitation on the publication of amendmenis has, further,
been deleted at the request of the European Parliament, The provisions
correspond substantially with those of Article 25(2) and (3) of the

proposal for a fifth Directive,

4. Paragraph 4 has been changed at the request of the European Parliament.
Article 87

1,

In accordance with the European Parliament's Opinion, paragraph 1 now

states clearly that shareholders do not lose their voting rights wvhen,

. @+8+y they become members of the board of Management or the Supervisory

2.

-Board. The provisions of paragraph 1 apply only to members who ére not

shareholders.,

Where members of these bodies are ° . shareholders, they will ipso facto
fall within the restrictions on voting rights of Article 91(3) (formerly
Ariicle 92(3)), This is wiy the provision additionally proposed by the

European Parliament on this point is unneccecsary.

Holders of convertible debentures will not in future, at the request of
the Buropean Parliament, be admitted to the General Meeting. This gfdup"'
will be kept adequétely informed by their representative, who has partici-
pation rights uﬁdar Article‘57(2). Nor are holders of deposited shares now
entitled to barticipate. They may deal through the person exercising:thé
rights.éttaching to their sharesf

Article 88

1.

The ﬁrovisions regarding the exercise of voting Tights by proxies have
been adapted to Articles 27 and 28 of the proposal for a fifth Directive
on the structure of limited liability companies, in accordance with the
general wishes of ‘he European Parliament.



2. The persons referred to in paragraph 1 continue to be ineligible as.proxies.
_ The Economic and Sogial Committes acked that an exception be made in ‘the
case of salaried empi'o;rees' of ‘the company. In the cases that it mentions,
however, there are sufficient alternative modes of representation not
likely to lead to the kind of conflict referred to in the expla,natory
notes to Art:Lcle 88 of the original propose.l, The a,ddition to paragraph 1
relates back to Articles 27 and 24 (e) of the proposal for a Pifth Direct:we.

3. Paragraph 2 has been revised and extended in accordance with-Article 27(3)
. of" the above mentioned proposal for a directive.

4. Paragraph 3(1) has been amended by analogy with Article 28(1)a of the proposed
Directive. Del.ega.ted proxies ha.ve been permitted at the request of the
Economic and Soc:.al Comm.ttee. ' '

5« Paragraph 4 has, in view of its general purport, been 1ncorpora.ted as an
independa.nt pronsion in Article 88 b.

rt;cle 88a

1.. By analogy with Article 28 of the prOposal for a f:l.fth Direc‘tive, thls
Art:.cle conta.:.ns prov:.sions, addltlonal to those of Article 88, regardlng
cages where shareholders are pu'blicly invited to grant a - proxy.

2. Paragraph 1 contains the particulars required in the circumstances referred
to in Article 28(1)c-g of the above/ pnzl%%heaﬂ"dThe provisions con,ta.ined in
subeparagraphs a end b have already been generally covered in Article 88.

Paragraph 2 mekes it clear that financial institutions ere al®o included

- under the provisions of paragraph 1 if they seek proxies only from customers

* having @eposited share certificates.. In this way any doubts will be avoided
as 1o whether an invitation directed towards a gpecific and dietinct group

of persons is public within the meaning of poragraph l+ The general provisions

. of paragraph l'must. hewewer conform with those of paragraph.2 to the extent
that an invitation to act as proxy may be addressed only to the depositor
customere of the financial institu$ion. - S



Article 88 b ‘ ( |
In view oi . its general application, the prohibition under Article 88(4) has

-

been incorporated into an independent provision following after those regarding

exercise of voting rights.

Article 89

Having regard to the Européan Parliament*s Opinion, the attendance list
required under paragraph 2 need no longer be prepared by a notary. The
numerous practical objections against the attendance list have consequently
been largely removed. In the case of large companies with many shareholders,
preparation of such a list can inéeed lead to some difficulty, but this does
not justify abandoniﬁg this requirement, which makes for open dealing and -
legal caution. Large companies of this kind can as a rule avail themselves

of data processing equipment to overcome this problem.

Article 90

1. Paragraphs 1 and 3 a have been redrafted. In doing sd; paragraph 3a has been
aligned on paragraph 1 at the request of the Economic and Social Committee..

2. In the company's interests, proceedings regarding a refusal of information
shall be heard in private. This is now expressly stated in parasgraph 1,

in the same way as in Article 220(4) where similar considerations apply.

Article 91
l. Paragraphs 2 and ) regarding the passing of resolutinn by the company have

been combined for drafiing reasons.,

2. The former paragrapn 3 of Article 92, relating to suspension of voting rights,
has become paragraph 3 of Article 91 as it is closely linked with the provisio-s
. of the latter, The wording of this provision.hasxbeen adapted to arficle 34
of the proposal for a fifth Birective, thereby also taking'account of the ~
Economi¢ and Uocial Committee's objectionse. Tischarge of sharcholders is
no longer dealt with in the new version as the‘Gene:§l.Meeting no loﬁger

grants this under Article 218, as redrafted.
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Article 93

1. Under the new version of paragraph 1, no agreements regarding the
exercige of voting rights as directed by the governing bodies of an
undertaking controlled by the .S.E..shall be permitted. If such agrégmpnts'
were to be-allowed, the prohibition as to the exercise‘of voting rights
on the directions of the S.E.'s governing bodies could,pe easily cirqu-
vented. ‘ " |

2. The procedural provisions of paragraphs 2 and 3 applying to votxng agreementsJ
have been criticised by the Economic and Social Pommlttee but approved, '
‘in substance, by the European Parliament..‘“- “i~» Having regard to the ‘
Buropean Parliament's Opinion, only drafting alteratxons were therefore

undertaken.

Article 94

Paragraph 1 continues to require that the minutes of the General Meeting,;
shall be-kept by a notary. This has been supported by the Legal Affairs
Committee of the European Parliament in view of the value of the
documentary evidenca.

S

Reference on this point may further be made to the explanatory notes on. the
redrafted Article 12,

Article 95

l. The right to seek cancellation under paragrapﬂ 2 has been made subject,
on the basis of the Opinion of the European Parliament, to proof of an
interest in the dus performance of the provisicn 1nfringed, This is
the mandatory basis for any action brought by shareholders or any other
interested party. This factor is not,however, sufficiently clearly ex—

prease& in fheParliament's ‘proposal. '

1t was stated in the explanatory notes to article 95(2) that breaoh

of the provision must have influenced the General Mbeting resolution -
in question. This ides has now been assumed into the text of paragraph 2
in the form given it by the Eurcpean Parliament in the similar case

where ‘¢lections to the European Works.Council (Article 20(1) of Annex- .II)

. _ SR
. :
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or to the Supervisory Board (Article 22(1) of Annexe III) are challenged.ynat is
int cuestion here.i is therefore not an actual effect that may be hard %o

prove, but only a potential one. |

Paragraph 2 in its present form alsc embraces with general effect all cases
where a resolution of the General Meeting may be impugned under thoirmileg.lin Art, "
of the proposal for a fifth Directive, without, however, its scope being

thereby . "1 7, ' ' ' :

If defects have occured in the motion for a resolution of the General Meeting
of the S.T. of the kind referred to in Article 42(a) to (d) of the above pro-
‘posal it must in ail events be assumed, in accordance with-Article 95 (2),
thaf abshérehoider was in a position to influence . the discussions and

'fﬁe resolution Eyﬁproperly exercising his rights.‘

Defects under Article 42 (e) and (f) of the proposal for a fifth Directive
are further covered ipso facto by Article 95 (2).

Artidle 96

This Article has been deleted on the basis of the European Parliament's
Opinion.

The industrial and commercial activities of an S.E, are subject; under Articles 1
(4) and T (2), to the public policy of thé lember States whose national law applies
to them in each particular case. Theré ie no justification for providing for
exceptions, with ambiguous preconditions and disputable effects, in respect

_of resoluvions of the Genergl Meeting.

 Section five

Special supervision of Governing Bodies:

Article 97

The provisions laying down the conditions. for a special investigafion and
for Jjurisdicticn have been reworded in view of the Opinions of the

European Parliament and the Economic and Social Committee, who approved them
in principle. | ‘

The Zconomic ‘and Social Committee's suggestion that the General Meeting
also be given a right of application has not, howgver, been adopted.
It suffices if this right is accorded {b;the:sharéholderé*the&selves,
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Article 98

At the request of the European Parliament, paragraph 2 has been clarified to
state that it is enovgh for the court to consider the application as

grima facie. Justlfled

If the court rejects the appllcatlon as unfounded, costs will be awarded
in accordance with ordinanyproce&afgl 1aw This need not, therefore, be
regulated under the Statute. If the petition is succesfui? provision must
then necessarily be made regarding the cost of the special investigation.
The first and second sentences of paragrarh 1 of the former Article 99
have been assumed into paragraph 5 in order to ensure that, as before,
interested parties will be informed of the resulis of the special
investigation.

Article 99
1. Artiele 99 governs further procedures after submission of the special

comuissioners' report. It has been reworded on the basis of the

Europesan Pariiaments's Opinion.

2. Paragraph 1 now makes special provision for the closure of the proceedings
if neither of the parties calls upon the court and applies for measures
in accordance with paragraph 3. A decision by the oourt- as to closure of
proceedings and publication thereof in accordance with paragraph 5 is in
the company's interests.

3. The new paragraph 2 contains procedural rules for the applicaticn
‘of measures under paragraph 3,7 at the 1"urw:)peam Parliament's request.

4. The new paragraph 3 incorporates the sarlier paragraph 2. At the request
of the Zuropesn Parliament, the court's powers have been widened considerably
beyond the original proposal. The court ie given a wide measure of freedom

to lay down measures to suit the circumstances.
5 The former paragraph 3 © .+ "»s o becomes paragraph 4 unchanged.

6. Paragraph 5 has been revised in accordance with the European Parliament's
Opinion.
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TITLE V

REPRESENTATION OF EMPLOYEES IN THE S5.E.

The Statute for the European Corpany proposed in 1970 provides,
in Title V, for three types of legal rachinery for establishing the
representation of.employees and for facilitating the regulation of

terms of employment and remuneration within the S.E.:
1. The Buropean “orks Council, representing the employees;

2. The representation of employees in the Supervisory Board of
the SCE.;

3. The possibility of concluding collective agreements between

the S.E. and the trades unions repressnted within its esta-~
blishments.

This machinery was 'discussed in great detail: by the Burcpean Farliament
and the Economic and Social Committee. . Furopean industry-
and the European trade uninns have also fully expressed their opinions

on the subject.

Both the European Parliament znd the Economic and Social Committee
* agree with the principles underlying this process of regulation..

Views within the Economic and Social Com ittee differed, however, as

to the details of the machinery end therefore it limited itself to
preaenting the various atiitudes - of its members, so as to avoid
self-contradictory opinions-on the indiviual points arising from

shifts in the pattern of voting.

The creation of the European torks Council as a body representing
all the employees of an S.E. with establishments in different Meigber
States was widely approved. Its composition and competence, however,

are the subject of debate.



The European Parliament has proposed the direct election of members of
the European Yorks Council according to a unjiform set of 2lectoral
rules., The previous solution, that of holding direct elections governed
by existing national provisions on employees' représentation in the
establishments of the S.E., was no longer ténabia, since no general
statutory or formally agreed system_bf employée representation to

which reference could be made exists in the United Kingdom or Irelaﬁd.

The Commission has adopted’ this new concept.and the electoral rules
hbased on it. They are contained in Annex II to the Statute, which is
incorporated #herein by virtue of Article 104 of the new version. The
Commission, like the European Parliament, believes that the direct

o accordance with
election of employees'! representatives in/democratie principles will
increase the European Worke Council's ability to operate at a supra-

national level.,

The provisions on the term of offiee and the operation v of the
Furopean Works Council have been rearranged to render them more

coherent.

Where there is doubt as to the extent of the obligation of secrecy
imposed on members of the European Works Council under Article 114,
this will in future be decided by the court and not, as hitherto,'ﬁy'
the Board of Management.

At the request of the Furopean Parliament and the Europeaﬁ trades
unions, the competénce of the Buropean Works Counc il has been more
narrowly delineated in Article 119, It is now laid down in paragraph
two of this Article that the competence of the European Works Council
extends only to matters that cannot be settled at plant level., So as
not t¢ ercroach on the province of the parties involved in the
éplleqtive settlement of conditions of employment, the European Works
douncil is expressly prohibited from concluding agreements concerning

such conditions,
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The rights of the European Works Coucil to be kept informed on
the position of the S.E. have been extended at the request of the )
European Parliament, Likewisé at the request of the European Parliament
ths Europeén Works Council's co-determination rights have in particular,
been extended to cover the detrimental effects on employees of the
closure or transfer of an establishment. This is the object of the
social plan introduced in Article 126a.If the Board of Management of
the S.E. and the Europeen Works Council cannot reach agreement concerning
the plan, the Arbitration Board provided for in Article 128, on which
the Board of Management and the European Works Council have équal

representation, decides the question in issue.

The economic decision itself on the actual closure of an establish-
ment is not affected by these provisions. The decision is taken, as
before, by the Board of Management with the agreement of the Supervisory
Board, after consultstion with the European Works Council pursuant to
Article 125,

Section two of Title V deals with the representation of employees
in undertakings in a group controlled by an S.E. The provisions in this
section nave where necessary been adapted to the amendments to the
first section on the Zuropean Works Council; otherwise they remain

essentially unchanged,

The composition of the Supervisory Board has already been dealt
with in section two of Title IV,(Articles 74 to 75b). The introductofy
notesto the new version of Title IV state that the Comuission, in
formulating Articles 74a, 75a, and 75b, has closely followed the
Opinion of the European Parliament, and its version of Article 137.

As regards the principles underlying the composition of the Supervisory
Board, rcference should be made to the introductory notes to Title IV,

and in particular to Articles 74a, 75a and75b.

In accordance with the position of Article 137 in the scheme of
Title V, the new version of this Article deals only with the appoint-

ment of employee representatives to the Supervisory Board.
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As a result of the COpinion of the European Parliament, persons
employed in a group undertaking controlled by the S.E.; whose regiatered
office is #ituated within the Community, now also participate in the
election of employee representatives to whe Supervisory Board of the
S.Ee The reason is that, in accordance with the provisions relating to
groups of companies, these undertaskings are under the sole management
of the S.F., with the result that all the employees of a dependent
undertaking belonging to the group are affected in the same way by

decisions taken by the S.FE.

The previous provisions on eleétions contained in Articles 139
to 142 are no longer practicable, since no euployee representative
boards of the kind they presuppose exist in the United Kingdom or
Ireland. The Commission has therefore adopted the electoral provisions
contained in Annex III of the Statute as proposed by the European
Parliament, and incorporated into it by Article 137(1) in the new
" Version. According to them, employeés of the S.E. and its dependent
group undertakings elect a number of elec¢toral delegates for the
establishment in which they are employed,‘a}ong the principles
appiying in the case of thelEuropean'Works Council. The electoral
oollege in turn elects representatives to the Supervisory Board of the
S.E. by proportional representation. Since it .is important that
employees should also be represented by persons who are capable of
viswizg - the undertaking of the S.E. both from the point of view of

the particular industry and in the overall economic context, a minority

of the employee representatives may , in accordance with
Article 137(2), .. be pefsons who are not =mployed in the under-
taking.

The European Parliament particularly welcomed the possibility
offered in Section four of collective agreements being concluded |
between the S.E. and the trades unions represented in its establish-
ments. The relevant provision was therefore retained without material

alteration.
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mrrLE v

" PEPRESETATTON QF WMPLOYERS TW THD FUROPEAM CQMPANY .

\

© Sention ome -

The Piropean Works Council

SUB-STCTION ONE

(GENERAL

Article 100

1. The principle has been maintained that a Duropean orks Council shall
be set up if an S.E. has establishments in more than one of the Member States.

The case has indeed been put on many occasions that a Furopean Wbrks -
Council sheuld be formed even if the S.E. has an establishment in only one
/.1t is considered that
Member State But the desired uniform representatlon of the 5.E. empleyees' .
interests can in such-cases be achieved through the instruments of national,
law. ¥With this in mind, both the Furopean Parliament and the Economic and -

Social Committee have lent their support to the present solution.

2. ~The wording ofgthé,Article has been clarified to meet the views_of the -
European Pérliament,Provision has been made in. particular to ensure that

the two.establishments in various Member States concerned in ;he~formation
of a Furopean Works Council shall have sufficient employees to enable
representatlves to be elected on to the European Wbrks Councll 1n accerdance
with the new Artlcle 103.
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Article 101

The feeling has been voiced in various quarters that the competence of
the national hodies representing employees should be left quite untouched
and that the Puropean Works Council should be given only subsidiary powers.
This view has, however, been expressly repudiated by the Furopean Parliament
© ‘as it conflicts with the idea of the Furopean Works Council as a bodyi‘
whereby the interests of the S E.'s employees can he represented on a
uniform basis (Articie 119(1)). Article 101 has therefore been left unchanged.

Article 102

1. The European Parliament has proposed that the national organizations
representing employees referred to in the following provisions of this
Section (and of the subsequent Section) should no longer be specified in
| the body of the Statute but in a special appendix (Annex‘I);'to be kept up~to-date f
by the Commission with the assistance of the Member 3tate concerned in each
cgse. In this way greater account can be taken on a more flexible basis of

the changes occﬁring in the Member States.

'@he new wording corresponds substantially with the European‘Parliament’s

Opinien.

Article 102 a

This provision refers to the drrangemexts of the Member State in which
the establishment is situated concernihgthe conditiéns under which a trade

or industrial union may be represented in an establishment of the S.E.
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A similar arrangeiment originally applied undsr Articls 116 (2),
but as it also in fact applics to a number of other Articles, and
especially in the casz of the clection of members to the Zuropean Vorks
Council, = self-containcd Article has booen incorporated at the request of

the Buropcan Parliament,

The wording of this Article based on ths Zuropean Parliament's Cpinion

is the result of oxhaustive consideration witain the Legal Affairs Committee,

Wanether or not = trade union is represented in an establishment will
accordingly in no way be cither directly or indircctly determined by the
Statute. The sole criterion will be the arrangements applying in thoe Hember

State in which the estzblishmant is situatod.

SUB-3ECTION TWO
COMPCSITION AND ILECTION

Articls 103

1. The wording of peragraph 1 has been revised at the raquest of the
FBuropean Parli~ment. Purthermore it was made clsar that corresponding with
the provisions of article 104 (in connoction with article .102) of the .
original proposal only cstablishments within the Community may delzgate
reprasentatives to the Duropcan Works Council. As to the question'ofl
2lectoral procadure {dirsct or indirect suffrage) with wnich this provision

is p-rtly concarnad, ¢f. thz notes on the new Articls 104.

2, Article 103 (2) has baen redrafted to meet the views of the Zuropean
Parliament. It now states in what cstablishments represzntatives may be
appointed and what the numbar of tho latter will be. This was formerly
governed by Article 105, but is of fundamental importance in view of the

subssquant elactoral arrangomants under Articls 104,

The former provisions of Articls 105 have bean changed in that
astablishments of 50 employecs and over arc now represented on the
Buropcan Works Council. The mumber of represcntatives for cstablishments

of 500 employaes and over has been increased. In this way a bottor
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balance can be achieved - as the Legal Affairs Committee of the

BZurcpean Parliament has already pointed out - as between the number of
employees and the number of representatives on the Buropean Works

Council, and, in the larger establishments at least, adequate repfesentation.

of the various employee groups is made possiblé.
3« Paragraphs 2 and 3 of the former Article 103 have in part beeﬁ
amended and incorporatzd into the now Article 103z in line with the

Opinion 6f the Buropean Parliament.

Article 103a

-

1. .Thié provision now contains the special measures criginally coantained
in Article 103(2) and {(3), in accordance with the Buropean Parliament's

Opinion.
2. Paragraph 1 corresponds to the former Lrticle 103(2)

3. Under paragraph 2 the additional elections for which provision was
origirally made only in the cnse of a merger are extended to apply in -

all similar circumstances, wherec the S.E. acquires or opens establish-
ments with at least 50 employeces after the European Works Council elections
have been held. The European Parliament has, however, introduced a general
restriction in this connection so as to avoid too swift a sequence of

elections in such esiablishments.

Article 104

The proposed direct election of members fglthe Furopean Works
Council has met with criticism from sygusty circles. Indirect elections
through national employee representative bodies are preferred. This
view has alsc been put by the Buropean Trade Union Federation. In 1970,
however, the European Federation of Free Trades Unions in  memorand®
dated 4 November cpted for direct voting on uniform electoral principles.

’15 April and
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The European Parliament agreed with direct elections in its propoeals

and recommended the introduction of uniform electoral rules.

The Commissién shares the European Parliament's view that the
Furopean Works Council will find its task - to represent the interests
of employees in different Member States ~ made easier if its members are
211 coaiirmed 1in the same manner by the democratic votes of the

employees.

The fear that this might lead to conflict between the FEuropean
Works Council and the national representative bodies appears unjustified
— particularly in view of the new wording in Article 119, recommended
by the Furopean Parliament, of the rule regarding the competence of the
Furopean Works Council. It should also be noted in this connection that
dual membercship of the European Works Council and national representative

bodies is permissibie under Article 107(2).

Under a direct voting system, however, the previously proposed
reference to the electoral rules applying to the national employee
representative bodies at the S.E.'s establishments is no longer possible.
In the United Kingdom and in Ireland there are no general representative
bedies for employees existing on either 2 statutory or a contractual

basis to which reference could be made.

The European Parliament has therefore proposed that uniform-electoral
rules be introduced as Ennex II to the Statute, and wishes to make
this Annex an integral pavrt of the Statute. The new wording of Article 104
is based on this concept. As regards the electoral rules themselves,

reference can be made to the netes on Annex II.
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Article 105
| ciinasapaa——— !
~ ‘ an , .
This provision regarding the number oﬁ/establ@shmenﬂsArepresgntatives
on the European Works Council has been incorporated in amended form
dn . Article 103(2).

Article 106

The date of the electione is now determined in the electoral rules
in Annex II (of. Article 14(1) in particular); sc that the former provision
can be deleted.

The provisions suggested by the Europesn Parliament to take its
plece, regarding the composatien of the Turopean Works Council, hdve been
included in Article 109, which now deals with this matter comprehensively.
SUB-SECTION THREE

TERM CF OF?ICE ‘ ‘

Article 107

1., Tke term of office of the Juropean Works Council has been extended

to four years at, the request of the Furopean Parliament. In consequence,

the ¢lections for the European Works Council (Article 104) and for
employees' representatives to serve on the Suﬁarvisory Board (Article 137(1)-
of the new version and Article 1 of Annex iLI) can bé held simultaneously

in the establishients of the S.E., as the Supervisory Boafd}s term of '

office is now also a standard four years (“rtlcle 74c)

The date of commencingoffice, originally governed by Art:.cle 111(3),
is now determined in ‘Article 107 so ag to achieve greater cohesion and

"clarity in these provigions. In order to avoid any misunderstonding,

LN
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re-election has been.expressly authorised. This was formerly provided
only in the cese of shareholders' representatives on the Supervisory
Board (Article 75(1)). The same rule now applies to all mewbers of the
Supervisory Board under Article 74¢(1).

having
2. The wording of paragraph 2 has been revised/ regard o the Opinion

of the Buropean Parliament.
Article 108

1. This Article now centzins a cohesive provision on requirements for

833 effects of termination of Furopean Works Council membership.

2. The number of grounds under paragraph 1 on which membership may
terminate has been revisdd in accordance with the Buropean Parliament's

Cpinion.

3. The new paragraph 2 governs the appointment of alternates in consegquence
of the foregoing. This was formerly governed by Article 11C. The wording

of this provision has been revised, particular atitention being given to
removal of members from the European Works Council, which is dealt with
under Article 108a. '

4. Peragraph 3 contains a special provision applying on expiry of the
period of office intended to ensure continuity in the representation of
an establishment on the European Works Council in the event of & delay
in new elections. The Buropean Parliament inserted this provision into

its version of Article 109 as paragraph 2.

hrticle 108a

1. The Buropean Parliament has asked that it be made possible for =
member to bhe expelled from the Europeah Works Council for dereliction

of duty by court order and for a court to dissolve the European Works
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Council. The new Article provides for this procedure which substantiélly
corresponds with Article 108 (2) and (3) as proposed by the Parliament.
2. The European Parllament hag, further, considered it de31rable to
introduce a provision whereby the European Works Council can compel the
S.E.'s Board of Management to observe the statute and wished to include

a new paragraph 4 under Article 108 to this end,

" ‘The Commission feels that such a provision is urnecessary as the
Furopean Works Council already has the procedures under Articles 97-99
at its disposal for this purpose. The provision that Parliament seeks is,
moreorer,=o§en to objection on legal grounds as the propbsad~impositioh
cf a cash penalty,without a compelling reason,pncroaches upon the .
érrangements applying in each Member State for enforcing judgments: On
thls con51derat10n the Comm1531on diverged from the European Parliament
in thls matter. ' &

Article 109

1. For the sake of convenience this Artlcle now comprises all provisions

regarding the conotltuent meetlng of the European Works Counoll.

2, Paragraph 1 sets out in altered form the provisions formerly
contained in Article 106(1), regarding the constituent meeting of a
European Works Council elected for the first time. The provision
corresponds to the provision suggested by thé Zuropean Parliament as
Lrticle 106(1). ' P -

The maximum time-limit for convening the European Works Council
had to be fixed at 100 days from the formation of the S.E. having
regard to the necessary period in which to prepare for elections.
Hitherto a time-limit of o total of three months applied in this respect
under Articles 106 and 111(1).

It is intended under Article 14 of Annex II that members should be
elected to the European Works Council within 75 days of the 1ncorporat10n
of the S.E. The prov1sions of Artlcle 109(1) therefore leave relatlvely

I

SR, .
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little room for delay in holding elections at the individual establishments.
Should elections =t individual establishments be delayed for more than

25 d~ys such establishments will not then be rcpresented when the
constituent meeting of the Eufopean Works Council is held. This fact must
be accepledyd ,bearing in mind that too long a postponement of the

constituent meeting will adversely affect the viability of the Council.

3., The former paragraph 1 of Article 1C9 is deleted; provision regarding
new elections is now mnde in the electoral rules in Annex II (of. Article 14(1)

in particular).

4. Paragraph 2 governs the constituent meeting of the mewly clected
Furopean Works Council on the same lines as before. The wording has been
adapted to the Furopean Parliament's views (Article 109(1), Per i-ment's
version). Delay in holding elections at individual establishments will
not affect the constituent meeting of the newly elected European Worké
Council as the term of office of existing members of the Council will

be extended in accordance with Lrticle 108(3).
5. Paragraph 4 lays down the period of notice to be given for the
constituent meeting of the Furopean Works Council. The luropean

Parliament proposed this period under Article 106(2).

article 110

This provision regarding replacement by an alternate has been

incorporated in amended form as Lrticle 108(2).
SUB-SECTICN FOUR

OPERATION

Article 111

1. Pafagraph 1 of the new version now contains the provision previously

contained in paragraph 2 the first official action of the newly
concerning
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constituted Furopean Works Council. The wording has been adapted to meet the

vi
the Buropean Parliament. ews

2. The original paragraph 2 regarding tﬁé constif&ent nmeeting has now
become Article 109(1) in altered form. The former paragraph 3 regarding
the term of office has become superfluous through the redraftlng of
Lrticle 107(1).

3. The new paragraph 2 regarding competence to take decisions was added,
on the suggestion of the Furopean Parliament, in order to secure proper
conduct of the constituent meeting. ' h

/

4. Paragraph§‘3 and 4 fegarding decisions taken by the European Works

Council contain provisions parallel to those applicable to thé Supekvieory

Board under Article 77. Thesé rules of procedire are also important for -
the European Works Council as .z means of faecilitating the discharge -of. - .
its duties.

5. Paragraph 5 now expressly provides an opportunity for the Furopean
Works Council to set up committees. This can be useful where there is a
large number of members. & committee can also be useful to prepare the
proposals for electing the third Third of members of the Superv1sory
Board under Article 75a.

Article 112

v —————

1. Pdregraph 1 feg?rdiné security against dismissal for members of the
Européan Works Councll has been adapted to‘' the Opinion of the European ~
Parliament. '

2. Paragraph 2 deals with a request made by the European Parlicment and

the Social and Economic Committee with regard to protecting candidates

for election to the European Works Council against dismissal. & time-limit
had to be set for such protection. Protection running the full four years
of the Council's term.of office would appear unreasonable, particularly

in view of the fact that the nomination of candidates is a simple matter
(cf. Article 3(3) of Anmex II). The risk of abuse must therefore be avoided.
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It suffices if candidates are protected during the run-up period and
during a cooling-off period after the elections. Three months seems

reasonable for the latter purpose.

3. The sanction under paragraph 3'was put forward by the Furopern
Parliament (Article 145) as an extension to the protection against dis-
missal of employees' representatives on the Supervisory Bozrd. 4L parallel

provision in the instances under Article 108 seems requisite.

Lrticle 113

S ———————————

1e As the luropean Parliaoment and the tconomic and Socinl Committee
wish the members of the European Works Council are no longer exempted
from their professional duties by their own decision but only if the

Council as a whole considers it necessary.

2. Paragraph 2 was revised at the suggestion of trades unions.

Lrticle 114

1. Paragraph 1 has been reworded so as to place greater emphasis on the
object of professional secrecy. The obligation of secrccy has, =t the
request of the European Parliament, been cxtended to trade union delegates
(Article 116) and experts consulted by the Council (Lrticle 117). To
ensure that this obligation of secrecy under Lrticle 114 is observed,

the range of offences set out in Annex IV that Member Siates may

penalise under Article 282 has been extended to include a provision

relating inter alia to infringements under Lrticle 114.
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2. The new paragraph 2 lifte the obligatioﬁ bf secrecy in dealiﬁgs'with
members of the %‘E.'s Supervisory Board and of the‘broun’Works Council

to enable members of the EurOpean Works Council to work freely with such
persons. It was possible to allow this without harming any of the S.E.'s
interests worthy of protection as such persons are already subject to

a particular obligation of secrecy under the Statute (Article 80(2) as
regards Supervisory Board members, while Article 133 refers to Article 114

as regards members of the Group Works Council).

The obligation of secrecy could not be lifted further to‘exteﬁd to
national employee representative bodies, however. The range of persons
in possession of ‘a secret would then no longer remain sufficientlybt
managesble to guaraniee effective secrecy. This would mean in practice
that the information Flow from Board of Management to European
Works Council would not be facilitated and the latter would encounter
greater difficulty in fulfilling its functions.

3. Paragraph 3 offers the Buropean Works Council an opportunity to
obtain a decision from the court as to whether the Board of Management
has correctly designated information as secret. The former rule, which
left it to the Board to éetermine the scope of the obligation of seereey,
was unsatiefectory in the trades unions' view as the Board‘oould then .
in certain circumstances unjustifiably have prevented members of the
European Works Council from keeping employees informed (Article 118(1)).
For did it, on the other hand, appear right to make segrecy regarding .
any particular fact a matter for agreement between the Board‘and the
Council, as had been requested by the European trades unions. Members

of the Furopean Works Council would not normally have the nscessary
technical experflse to appraise questlons regardlng the protectlon of
bus1ness secrets, Noi, for the same reasons, do members of the arbltratlon

board seem competent to Judge on such matters. It therefore appears
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preferable to seek a decision from a court, which will also be approached
with such matters in other contexts. & judicial procedure is also provided
under the Statute to decide whether the 3Board of lManagement may withhold
information from choreholders a2t a gencral meeting (“rticle 92(5)). The

provision in Article 114(3) is derived therefrom.

Article 115

The addition precludes any misunderstanding regarding the cost of

Furopean Works Council elections.

Article 116

1. The participation of trade union representatives in Burcpeuan Vorks

Council meetings has been simplified at the request of the European Por-
liament. Jin eppropriate resolution by a majority of the Council remcins
necessary for this purpose, though irrespective of the number of Council

members moving such a resolution.

Cooperation between the Europcan Works Council and the trsdes unions
represented at S5.B. establichments on matters of acknowlcdged mutual
1nterest may in certain circumstances be promoted by ellmlnctlng the

procedural obstacles prev1ously existing.

2. The former peragraph 2 regarding trades unions represented at I.E.

establishments has been reformulated and incorporated as Article 102a.

Article 117

a—

The. circumstances in.which an expert may be consulted by the
European Works Council heve been stated more concretely at the suggestion

of the Furopean Parliament. The Social and Fconomic Committee's desire
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that the obligation of secrecy be extended to cover experts has already

been accommodated by extension to Article 114.

Article 118

1. The obligation to pass information on to the European Works Council
is now specifically extended to include members of national employee
represcntative bodies. In this way special emphasis is placed on necessery

co-operation between the Council and such bodies.

2. In paragraph 2 the concept of "process sacret" has been replaced by
that of "business secret" and contrasted with that of the "operations
secret” as also arises in Article 128(3). Having regard to the views of
the Fconomic and Social Committee, no "special protection" is now
required for such secrets. All operational and business secrets must be
handled in confidence by the European Works Council. In cases of doubt

as to the scope of the protection of secrecy the ﬁrovisions of Article 114

will apply.
SUB~-SECTION FIVE
FUNCTIONS AND POWERS
Artiqle ;19

The competence of the European Works Council has been more sharply
delineated/ﬂqagézgrd to the opinion of the Eurcpean Parliameni. In the
latter's view, the Zuropean Works Council should be responsible for
matters in which uniform representation of the S.E.'s employees is
desirable, but not for matters that can in fact be settled at establishmgnt

level.
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Mor.is the collective formulation of working conditions ~ matter
for the Furopean Works Council. The function of the trades unions to safe~-
guard their members'interests will be left untouched by the Turopecn Works

Council.

The ncw version of paragraph 2 specifies, having regard tc¢ the
opinion of the Furopean Perliament, that where collectively agreed'
arrangements exist, their provisions will be left unaffected by the
activities of the Furopean Works Council., The lattsr bhns, further,
been expressly prohiltited from settling working conditions by agrecment
with the S5.T.'s Board of lanagement. It is hereby intended to forestull

any possible conflict with the functions of the trades unions.

irticle 120

1. " The importunce of passing comprehensive informztion on serious matters
regaraing the S.W. to the Turopean Jorks Council at an early stage in

order to facilitate its functions has been extensively acknowledged.

2. Peragraph 1 has been revised on the besis of the Furopean Farliament's
views. The suggestions of the Tconomic and “ocial Committee have also

therelty been taken into account.

3, Paragrnph 2 regarding the quarterly report to be made by the Board

of Management hns been amended snd extended to meet Parliament's wish6&S.
1 N .
The first two sentences have becn diafted more succinctly.

The particulers to be included in the report have becn subgtantially
extended. ‘s provided earlier, the report must deal in particular wiﬁh
general developments in the sector of the economy in which the S.E. is
active. L comprehensive appraisal of the S.E.'s position must ealso
include the activities of undertakings contrclled by it as definsd in
ILrticle 63 thig is also rcquired in the case of the Board of

Management's report tc the Supervisory Boord (Article 73a(l)).
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The additional information now requested regarding the S.E.'s economic
and financial circumstances was suggested by the European Pariiament.
L true picture is obtained therefrom, however, only if account is taken
of the 5.E.'s relations with its agsociated urdertakings in 2 group.
Shareholders' rights to information have therefore becn extended

under Article 90(1) to take this into account.

The information already required earlier regarding frends in the
S.E.'s affairs have 2t the reguest of Parliament been extended to include
the production and sales position. The particulars to be included in the
report regording the level of employment have been reformulated. Ip '
certain cases conditions in a group undertaking under sole management By
the Board of Management of the S.E. may have a bearing on the proper

assessment of the Board's persomnel policy.

The particulars now reéuired regarding the production and investment
programme and the other newly added information to be included in the

report are based on the Furopean Parlisment's views.

article 121

The new version of paragraph 2 provides that shareholders of the S.E.
shell, where applicable, be furnished with the consclidated and semi-con-
golidated annual accounts znd the corresponding.status reports (Lrticles
196-202 and iArticle 215(4)).

irticle 122

Paragraph 1 has been revised to express more clearly that the Board

of Management is obliged to provide the information sought.
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Article 123

1. The Buropean Herks Council's right of co-determination in the
cases set out in parwgraph 1 has been underwritten by the Huropean
Parliament and, moreover, been extendsd to the preparation of a social
plan in the event of thc closure of an establichment. The Econcmic and
Social Committee voiced no unite& opinion on the guestion whether the
Europcan Works Council should be granted the lattzr right, ovut
recommended the dcletion of items (c), (f) and (g) in the list in

varagraph 1, which it considered went too far.

2. The sonial plan provided for under item (h) of the Furopean
Pearli~wment's proposal has not, however, been included in the list

under Lrticle 122(1). It is nct sutficient in this case to accord

a co-delermination right; "he Board of Managoment must be obliged to
prepare a social plan and to cdiscuss it with the Turcpean Works Council.
L new Lrticle 126z relating to the social plan has therefore been
ircluded to compiement Article 125, which lists the cases waen a
social plen miy be required, and Lrticle 126, which imvoses o duty
or the Joard of Management to provide information in such cases. In

this way the Tur ‘pean Parlirment's regquest is substanticlly met.
P 3

3. The Buropean Parliament's desire that the European Works Council be
consulted when an establishment is closed as expressed in item (i) of
its version of Article 123(1) is met under irtisle 125(1)a., so that

no provision need be made in irticle 123.



Article 124

1. The Economic and Social Committee objected to this Article as it

feared that it might anticipate terms of wage agreements. The European
Parliament, on the other hand, supported its retention and suggested that

it be extended by a provision regarding controls on workers' performance
(Article 1(c)). In view of the considerations made by the Social and Efonomic
Committee, however, Parliament did nct adopt its Social iAffairs Committee's
opinion that the list under Lrticle 124 should be made subject to approval
by the Turopean Works Council, by analogy with the position regarding

works councils in Western Germany.

»-  This could in fact lead to an overlap with wage agreecment
arrangements. If, however, the Buropean Works Council is consnlted only
in the cases set out in Article 124 such arrangements cannot then be

anticipated. The Commission has therefore retained Article 124.

2. The wording of paragreph 1 has been completed, in accordance with
the Buropean Parliament's views, with & provision regarding controls on
employee performance.

3. ALrticle 2 now aveids the previous refercnce.

Article 125

1. The list of cases under parégraph 1 in which the Duropean Works Council
must be consulted has been adapted to the new wording of the list in
Article 66(1) in accordance with the underlying concept of Lrticle 125.

The Europeaﬁ Parliament's Opinion on Article 125(1)a.-d. is substantially
met thereby. |

2. The Furopean Parliament has, moreover, proposed that the list be

extonded to ensure that the Buropcan Works Council is also consulted
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when the S.E, is dissolved or merged with other companies., This

request by Parlliament has been taken care of elsewhere., It is in
fact difficult to fit consultation of this kind info*the list under
drticle 125 as it is not for the Beard of Management or the Super~
visory Board but for the General Feetlng to decide in this ocase,

Consultation with the Buropean Works Council is therefore prov1ded i

for in the new article 248 (2) in the case of dissolution and by
fArtche 23%¢ in the case of formlng an S.E, by mergsr, to whloh rofe-

Tence is also made - n the new prov131ons of Title XI regarding merw

gers,

Consultation is also providedfor when the 5.E, is transformed
(4rtiole 265(2)) and where the S.E, takes part in forming a joint
survi 2 ary - (hrticle 36{3)c.), In all such cases the duiy of comsul-

Laiion Uite Paiter into the providions of the Articie coacerned

ratier then apzo the 1list under Articie 125,

Lrtiels 125, unlike Amiticle 66, rneed not exiend %o docisions
taker ©y tle Board of Hanzmzerint in ths exexcice of soie management
in respest of a group uuncereiing contrell d by the &.%, The Euxo-
pean Worws Couneil in faoi zepresannte Only the interests of emplqyees
of the &.,2. The Board of Marzgeuwent may, howkve-, be obli ged to
consul% {he Group Works Council in the case of such decisions, under
Article 135(2),

The adiition providing for better determination of the duty of

consuliasion in the cases listed in Article 125 correSpohds with.the

" parallel arrangement under Ariicle 66(2). For the reasons set out

above, the Buropean Works Council should be consulted on matters
regarding the S.B. but not those concerning dependent undertakings

-within'a group.-
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Article 126 - T T : .

The requirements as to the written information to be supplied by the
Board of Management to the Buropean Works Council when the latter is
consulted in accordance with Article 125 have been worded to follow
Articles 23-a- and 271-b- more closely., These provisions are in turn
based on Article 6 (1) of the amended Proposal for a third Dirvective
on mergers of sociétés anonymes (COM(72) 1668, 4 January 1973).

The report provided by the Board of Management in accordanée with'
Article 126 is also 1ntehdad to Berve as the basis for the negotiations ' |
provided for in Article 126-a- on the social plan, if, alrcady-pinilee efinion of
the Board of Ma.nagement, the interedts of employees are likely to be
adversely affected by the proposed decision.

Article 126-a-

1. This Artlcle contains the .provisions requested by the European

Par llament or the social pla.n to be adopted if establishments are closed
or transferred. As indicated in the explanatory notes to Artiocle 123 of |
the new versicn, it is not sufficient in this case to extend the right |
of the Furopean Works Council to participate in making decisions, as
proposed by the Buropean Parliament; the Board of Menagement must 5190'
be obliged %o prepare a social plan apd to discuss it with the European
Works Council. | o

2. The scope of the provisions regarding the social ﬁla.n dovetaiis ‘with
the list in Article 125. All cases are thus included where the stmcture
of the undertaking may be altered by a decision of the Board of Manage-
ment, and the lnterests of employees 'hhereby adveraely affected. ,

Alterations resul ting from winding«up or merger of the SE with other
companies, decided upon by the General Meeting in. accordance with Article
247-a~, are excluded. Provision regarding the social plan has in such
cases been made in conjunction with preperation of the appropriate

ofs



resolution by the Genersl Meeting (Articles 23-o- ard 23-d-, which, by
corresponding references, also apply to mergers, parsuani to the provisions
of Title XI; Article 2t8e igp%ﬁg “case of dissolution by resoluiion of the
General Meeting). ‘

3. The provision ifseif closely foilows those referred t0 above contained
in Articles 23—c- and 23~d~ in respect of mergers, which in turn follow
Article 6 of the amended P*‘oposa1 ror a thixd Directive on mergers of
sociétén ancnynmes. Reference should itherefore be made to the explanatnny
rotes to Articles 22-c- and 23-d- of the rew version.
4. According to paragraph 1, the Board of Management must enter into
regotiations cn the social plan if the Furopean Works Council considers
that the decirion which the Board of Management intonds to make would
adversely affect the interests of emplonyecs.

5. According to parageeph 2, the agreement between the Bozrd cf Ménage-
ment and the"muropean Works Council regerding the soci:l plan has the
effect of an agreement under Article 127. Article 127 (2) and (3) there-
fore apply.

6. If no agreement is reached on tke social plan, and if the Super-
visory Board ) . : © - agrees to the decision
vhich the Decard of Management intconds to make, the appropriate cource
of actinn will be decided by an Arbitration Board, as in ths Jsases
referred to in Articles 123, 23-c~ and 23 ~d-,

7. There is no justification for gianting the Eurcpean Works Covncil
a right of veto in respect of the closurc of an establishment if the
rights and interesta of émployees are protected in “this way.

Such a veto was requesied by the Legel Affairs Committees of‘the
Burcpean Farliament, but the request was rejected by Tarliament in

plenary session. .

o/
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Nor, under the proposals applying to national companies ,'are em=
ployee representatives granted the righ'b to o'b;;eot to fundamental deci-
sions; such proposals include Cegs the/ ipor a th:%rfl Directive on mergors
and the Proposal for a Directive on the retention of the rights and advan—
tages of employees in the case of mérgers, takeovers 'and amnlgemations (Pro~
posal of 31 May 1974, OF No G104, 13 Scptember 1974, pete)s

In the .context of. the powers- held within the Buropean Company, the
Supervisory Board of the SE is the most suitable body to bring about 2 sett-
lement which will take account of all interests involved, including those
of employees, where conflioct arises as a result of the possible closure of
an establishment.Articlc 126 o thorefore lays down that neither the nego-
tiations regarding the social plan, nor the referral of the matter to the
-arbitration board should these negotiations break down, should hinder em—
plementation of the measures intended. That this is true in the former case
is cloar from Article 126 a in general, and from irticle 126 a (4) in par—
ticular, while Article 126 a (5), whidy jfa mq d on Article 8 (3) of the
abovementioned Proposal for a Directive, cxpressly indicated that this also
applies in the latter casé; -

Article 127

1. The Turopean Trade Union Confederation considered that mo useful
parpose was served by granting the European Works Council the right fo
conclude agreements, However, the Legal Affalrs Committee and the Committee
on Social Affairs and Employment of the Buropean Parliament were in favour
of retaining this Article.

It seems desirable that the Buropesn Works Council should be equipped in @

way that ensur: that all employees of the SEy irrespective of their place dff em—
ployment and of any change therein within the SE across intra~Community
fronticrs, should have a statutory right to be included in the SE's wel~
' fare fecilities. The provisions regarding-agreement

/s
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on a social plan (Article 126 a) stress the importance for employees of
the results of agreements cenoluded by the FBuropean Works Council. There is
no longer any likelihood, following the redrafting of Article
119, of a conflict botween agreemcnts concluded by the Furopean Works
Council and collective agrcements regulating conditions of employment.
Where the latter type of agreement exists, ngrcements cannot be concluded
by the Furopcan Works Council., The Commission retained Article 127 in view

of these considerations,

The scope of agreements to be concluded by the Buropean Works Council-
has, moreover, been limited by paragraph 1 to the cases set out in Article
123, in order to anticipate the possibility of conflict (within the area
covered by Article 124) with collcctive agreements.

2e Paragraph 2 has been supplemented as a result of the Opinion eof the
European Parliament, to make it clear that whichever provisions are wore
favourable to employees must be applied.

3. At the request of the Buropesn Parliament, paragraph 3 clarified the
effect of ogreements concluded by the Buropcan Works Councile -



EUB-SECTION SIX:

ARBITRATICN PROCEEDINGS

Article 128

l, Reference of disputes between the Board of Management and the
European Works Council to an Arbitration Board for settlement was
considered desirable by the European Parliament, especiaily in view

of the European Works Council’s co-detemmatmn rights in the matters
dealt with by Artlcle 123, This is necessary to prevent decision-meking'
within the undertakmg com:.ng to a halt.

The rights of irades unions remain as little a.ff‘ected by this
provision as by the other -, . the European Works Council.
{rovmlons concernlng
2. As a result of the Opinion of the Europea.n Parliament, the powers
of the Arbitration Board have been limited in paragraph 1. Paragraph 2, -

covering the composition of the Board, has been reworded to make it clearer.
3. The wording of paragrarh 3, which imposes a duty of professionalr

secrecy on Members of .the Arbitration Board has been adapted to Article
114.

Article 129°

The principle that disputes between the bodies representing employees
at estabhshment level and the European Works Council should be settled
within the undertaking has been approved by the European Parliament.

) The only alteratiom to this Article has been the adaptation of its
wording to Article 102, /
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Section two

“h&- Group Works' Council

Article 130

1. The Group Works Councill is not a representative body fur establish~
*
ments, but for undertakings belonging to the group as a whole.

2, At the request of the European Parliament, it is no longer a require-
ment for the formation of a Group Works Council that the SE and its depend-
ent undertakings should have establishments in several Member States,

As the Legal Affairs Committee of the Buropean Parliament emphasized,
contrary to the position existing in the case of the Buropean Works Coun-
cil, there is no need to take account, when making provision for the Group
Works Council, of the. opportunities under national law for employee repre-
gentation in dependent group undertakings, The Group Works Council must be
seen in the context of the legal provisions regarding company grdups re-—
lating to the SE and the latter's capacity to exercise sole management
(Article 240) over the group. A Group Works Council must therefore be for--
med wherever a group exiétsias defined in Article 223, and if at least
two undertskings within the group have sufficienf employees to appoint
representatives to the Group Works Council in‘accordance with Article 132,

3. The original text provided that a Group Works Council had‘also 10 be
formed 1f the SE was in turn dependent on another undertaking. This case
does not in fact require any special treatment, since such dependance per
se does not essentially affect the capacity of the SE to exercise
management over other undertakings and thereby to establish a group within
the meaning of Article 223,

* On the Opinion of the Furopean Parliament, the wording of the Cerman
text of this Article has been amended to give full effect to this point.

/e
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A Group Works-Council would thorefore have to be established even
in the abscnce of specific provisions.

Special treatment is required only in the more specific case where
the "controlling" SE is itself subject to unified group management, i.ce
as a "dependent grouﬁ \;nder'bald.ng". In accordance with the provisiaxi ap~—
proved by the Buropean Parliament, a Group Works Council must be esta~
blished in this case in order ihat the interests of emplpyeés in the
sub-group comtrolled through the SE can be protected by the provisions of
~the Statute as far as possible.

H

An exception to the general rule ié, ‘h_owever, justified in oases
where employees of the SE and of group pnder'ha}:ings controlled by it
are represented on a body of the. underteking which has overall conmtrol.

of the group, on an eguivalent basis as / Group Works Council of the SE,
_ their reprcsentation on the '
If employees are repreésented on a body of a similar composition and

© Having the same pcwers as the ‘Group Works Council in the SE vis~-ad~vis the
group's. overall management, z"ep'»msenta’c‘ion at sub-group level would only
lead to zn unneccessary. duplication of competence in bodies representing
‘employees at ‘intermediate levels,

4. Paragraph two, which was intended to enable other bodies to repre-

sent employees in dealings with the Board of Management having overall
control of the groun, has been deleted as proposed in the European Par—
liament's Opinion, The Committee on Social Affairs and Employment of the Euro-
pean Parlisment had feared lest this provision be used to circumvent those

by which the Group Works Council was set up.
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Article 131

1. This Article on the appointment of members of the Group Works Caun—
cil was amended to accord with the Opinion of the Furopean Parliament,

The proposal for the indirect slection of members has been retained
in view of the deliberations of the Legal Affairs Committeec of the Buro-
pedn Parliamént. Considering the large number of employees in different
establishments who are represefited by a single member of the Group Works
Councily it would be impossible ‘for such a member to make himsclf proper-

1y known to employees and gain their confidence in a direct election.

If, on the other hand, the number of members of the Group Works Coun-
cil were increased to remedy the situation, the Group Works Council could
heCOmé incapable of functioning properly and = dinlogue with the group's
overall management become considercbly more difficult to estoblish,

2. 48 a rcsult of the Opinion,of the European Parliament, the circle of

representative bodles entitled to participate in the election has been

‘cont with
/eon rag%he original texte In 2ll group under—

expanded in two respects in
takings, thoe bodies representing employees that have to be set up at group
wndertaking level in accordance with the appropriate provision are not the
principal factor. If there is no central representative body at group under—
taking level, the representative bodies at establishment level within the
meaning of Annex I jointly elect representatives for the undertaking con-
cerncde The new version of Article 132 (2) lays down that in this case

the management body in the particulzr undertaking must ensure that the

necessary steps are takon for the election to be carried out,

In countries wherce there are no employcestrepresentative bodies within
the meaning of Ammex I, the election will be conducted by the persons or
organizations recognized there as representing employees.

o/
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The text as given in the Opinion of the Buropecan Parliament has
been further extended by the addiiion of a sub-paragraph (¢) governing
the situation where neither form of employees! representative body exists
in a group wdertaking., In this casScy, recourse must be had to the body of

/s:Lt:Ls

the employces as u whole, 'I‘his would appear unob;jecrt ionsble, small

undertakings with clearly defined structures /mll usua.lly e condermd in

suth & cose. which

Article 132

1, Paragraph 1 regarding the number of represestatives to be appointed
from the group undertaking has been ada,p'ted $0 the Opinion of the Furo-

peon Parlisment.

2., Parzgraph 2 has been adfed to ensure that the clection is properly
carried out., The responsibilities at each stage of the procedurc have
therefore been stressed.,

3s Paragraph 3 mekes provision for the imbtervening period before a deci-
" sion by the Duropesn Court of Justiee on whether an undertaking is agroap-
undertaking, if this is in disputc. A similar provision was proposed by
the European Parliament in rospect of the pmriicipation of emplo&ees of
such undertakings in the election of members to the Supervisory Board of
the SE (Article 4 (5) of Armex III).

Jrticle 133

There is justification for the provisions regarding the term of of~
fice of the European Works Council (Articles 107 to 109) being applied %o
the Group Works Council as well,

~



Article 134 .

1, The wording of poragraph 1 on responsibilities of the Group Works -
Council has been amended to emphasize that it applies to groups (or sub-groups)

conirolled by the Sk.

-

2e The first sub-paragraph of paragraph 2 emphasizes that the competence of
the Group Works Council extends over the group controlled by the SE as a whole,
but at the same time it mekes no material change as regards competence in
matters concerning a number of undertakings within the group. As previously,
this provision follows Article 119 (2) in defining the areca of competence.

The amendments made to that article have consequently been applied to Article
134 (2).

3 The individual powers of the Group Works Council are now set out in
Article 135. Article 135 (1) and (2) of the new version replaces the provisions

contained in the previous Article 134 (3).

Article 135 ~

1, The right of the Group Works Council to be kept informed, to be consulted
end to share in decision-taking is now governed by this one article. The princ-
~ iples of fhis provision were Originaily‘contained in Article 134 (3) and
Article 135 (1) and (2). -

2. The newy version of paragraph lvgoverns the duty of the Board of Management
to provide information. This duty now extends expressly to motters concerning

the group.

3 The new vergsion of paragraph 2 now lays downm expressly that in matters
affecting the group, the Group Works Council has the same right to ve consulted

and to share in decision-taking as the Europeen Works Council,
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_« 4. - The new varsion of paragraph 3 corresponda to the earlier paragra.ph 1
which has been changed anly in e wordmg. )

9. ' 'Ebe how varsicn of param 4 containe the pmtoua paragraph 2-regarding
zhﬁ s)reeedenae of sgrectionts canoluded Yy the Group ‘Works Councils At the request
of the Burcpekn Pariiemeny, 4he teat hes besn amepded $0-follww ihé: new text of
mwn 1r {2k
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¢ The Wﬁmmnﬁm of Mm m»:m m ao.rd ot
Msnagament of the 5B wd the Groyp Works Couneil, end between ¥he Latter mi
e bodive represeating empleyess in dopandent group unlortakings, had to be
W&% to follow the mendmnta to Article 128 m pmieulat. For this reason,

.. both eaﬂea are now dealt with separutely in Article 136 (1) imd (2)

N Paragraph 3 retains the references to the provisions regardj.ng the estab-
lishmént and proeedure of &rbitration Boarde, previously oantained in paragraph 2,
meteriany machanged.

o  Section thres |
' . . Repressuntakiom of emplojees ou the Supervisory Bosrd

- Article 137 .

.* A .‘ . )
1. Paragraph .l regarémg the repreeenmum of emploxtee on the mpervisory
Board of the SE was one of the central topics in the discussion of the comzsaion
Proposgal for a Statute for the European company.
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As already indicated in the iﬁ?roductpry notes to Title IV, the Commission
hag adopted the Opinion of the European Pérliament,‘and now proposes that one
third of the members of the Supervisory Board should consist of representatives
of sharehol@lers, one third of employees' representatives, and aone third of

members representing general interests and coopted by both groups. .

In conformity with the general scheme of the Statute, the provisions’ .
regarding the oomposition of the Supervisory Board were not, as originally
proposed by the Buropecn Parlisment, included in Article 137 under Titte V
on the "Representation of Employees in the SE", but under Title IV in the
newly incorporated Article T4a in the section headed "The Supervisary‘Board"
There has not, however, been any material deviation from the text of Article
137 (1) contalned in the Opinlon of the Buropean Parliament.

L

2. In accordance with its position in Title V on the representation of
employees, Article 137 (1) now deals only with the election of empldyees'
representatives to the Supervisory Board of the SE. It provides that employees!
“representatives must be elected by the employses of the SE and of group under-
'tekings controlled by it. : ‘

The participation of employees of dependent group undertakings in the
election of employees' representatives to the Supervisory Board of the SE
was requested by the Buropean Parliament and tzken into account in its proposed
electoral rules (4Annéx III, Article 1), Such participation is necessary, since
these undeftakingé nay, according to the provisions of the Statute applicable
to groups (Article 240), fall under sole manegement. It follows from this
that decisions taken by the management of the SE affect employees in dependent
group undertaklngs in the same way as employees in the SE. The former must
therefore be given the same opportunity to shape and assume responsibility
for the policy decisions of the SE as the latter,

-
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2, Aooofding to the provision proposed originally, employe'eg', representatives
on the Supervisory Board were to be elected by the national bodies representing
employees at establishment level, This provision is no longer practicable

sihoe 2 gene:::a.l system of employee representation on a statutory or )
formally agreed bas:.s, to shich reference could be made for prcsent purposes,
does not cxist in the United Kingdom or in Ireland. The prov131on contained
defeets even apart from this,; since small establishments. in which there is

no requirenent to set up bodies representing employees werq excluded from
participating in elections. : : S

The Buropecn Parliament therefore proposed the int:joduotion of a'‘uniform.
set of electoral rules for employee representatives on the ‘Supervisozy Poard,
and set these out in Amnex III. The Parliament wished to incorporate*this Armmex
into the Statute by means of Article 137a, of its proposed text, 'I‘he Commission
v1ews 'this as a practiocable soluulon, .and has therefore mcorporated Article
137a of the text proposed by the European Parliament in the new text of Article

137 (1).

The electoral rules contained in Annex III are, like the original’ Commission
Proposal, based on the indirect election of employee representatives to the
Supervisory Board. The Legal Affairs Committee of the European Parliament came
out against direct elections, on the grounds that cendidates would have great
difficulty in meking themselves known to all the employees in the various
establishments and in gaining their confidence., It therefore .proposed the elect-
ion of-employes representatives by means of electoral delegates, who in their
turn would be appointed in all.the establishments of the S.E.. and of its .dep-
endept: group undertakings in accordance with the principles applicgble to ‘the
election of representatives to the European Works Council. o

The election of employee representatives hy the electoral college is also
intended to take place on the basis of proportional representation.

If elections are held in only one establishment, they aren}é be conducted

on a direct basis, again, by proportional representation.
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As regards the slectoral rules in detail, reference should be made to

Annex IIT and to the explanatory notes thereon.

b, Paragraph 2 now takes ©+ the ©Opinion of the European Parlia- -
ment by requiring a majority of the employee representatives to be

employed by the S.E. or by group undertakings controlled by it,.

A proportion of the employee representatives may, however,
fall outside thce scope of such an employment relationship. Where the
number of employee representatives is three, this applies in the case
of one ¢f them; where there are five, seven or nine employee represent-
atives, as is arithmetically possible under Article 74 (3), this

apprlies in the case of two of them.

The Legal Affairs Committee of the European Parliament stressed
the need to include, amongst employece representatives, people who
are better able than those employed in the undertaking to consider
the undertaking both within the overall economic context and from the

point of view of the particular industry.
Tt (l)f ia nes

- . . .U Ca

However, according to the opinion of the European Parliament,
it should be left to the employees of the S.L. to decide whether
they also want to nominate and to elect as their representatives to
the Supervisory Board persons not employed in the establishments of
the S.E.

o/‘
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5. Parograph 3 provides that, in gemeral, employees of dependent .group

" undertakings will take part in the election of the Supervisory Board of the
SeEsy even if the 8.,BE. is itself a group undertcking controlled by’axiother
undertaking, This provision is based on the same prmc:.ple as the original
second sentence of Article 130(1) regarding the Group Works Counc:Ll in a
sub-group. This provides that where an undertaking in a sub-group is con'brolled
through an 8.E., its employees must be suitably represented in the decision-
nmeking process of the S.E., at sub-group level. |

' However, employees in a group undertaking controlled by an S.E. do not

" have to be represented an the Supervisdry Board of the S.E., if the S.E. is
a group undertaking controlled by a oot#pa.ny' on whose governing bodies employees
of the S.E. and its dependant undertakings arc represented in a manner equiv-
alent to that required uncor the provisions in respect of the S.E. regarding
the composition and powers of the Supervisory Board. In.this case, the
einployees', representatives on the S‘upe‘ isory Board of the S.E_. are only
elected by its own employees. However, the émplbyees in undertékiﬁgs controlled
by the S.BE. also oppoint representatives to the corresponding bodies of the
cantrolling group compony alomg with the employees of the S.EB. :

Different additional provisions wbuld mltiply the number of electoral
procedures and unnecessarily ccmplicc..tb the decision-meking structure within
the zroup,
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6, Paragreph 4 provides that only dependent group undertakings whose registered
offices are situated within the Community may participate in electioms to the
Supervisory Board of the S.BE. The Statute cannot impose requirements as to
elections outsidc its field of application; nor could the courts guzrantee

that they would be properly implemented. Moreover, undertckings whose rezistercd
offices are situated outgide the Community and which are dependent on an S.E.

do not come within the provisions of the Statute regarding groups.

Parngroph 4 loys down a general provision for the election of employees!'
representatives to the Supervisory Board, to prevent the series of individual
provisions which apply to dependent group undertakings from‘becoming too -
wieldy. .

Article 138

1. The Europcan Parliament was in fovour of enployees not being represented
on the Supervisory Board of the S.i. if a majority of the employccs so decide,
The Commission has decidced to adhere to this principle in place of the original

requirement of a two-thirds majority in favour of renouncing representation.

However, in view of the electoral rules in Article 137, this decigion can
no longer be taken solely by the employees in the S.3, The employces in dependent
group undertakings who participate in the election of employees' representatives
to the Supervisory Board must also be taken into account. hrticle 138 (1)
incorporates for this purpose the provisions relating to entitlement to vote
contained in Annex III, Article 2,‘and provides that employees will not be
represcnted on the Supcrvisory Board if a majority of the employees who are
entitled to vote in accordance with Annex III 4Lrticle 2 vote agninst represant-

ation.

2. At the request of the Buropean Parliament, paragraph 2 clarifies the effect

of a decision against representation tcken in accordance with Article 138 (1).

o/

s
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Articles 139 to 143

1. Since the electoral rules arc now comtained in Article 137 (1) and
immex IIT, the previous provisions relating to the election. of emrloyces!
representatives to the Supervisory Board of the S.E. have been deleted.

2. The provision contained in the previous Article 142 was for schematic
recsons incorporated in Article 74b (1) in Section 2 of *Ii'i‘tle . in the form
in whioh it appears as 4rticle 143 (1) of the Opinion of the Eu}opean Parlic-
ment., The application of irticle 143 (2) in the version 'of the Opinion of the
vEuropean' Parliament was extended to all members of the Supervisory Board, end
incorporated in this form in Article 74c (2).

Article 144

1. The term of office and its premature termination are now governed in
respect of 21l members of the Supervisory Board by Articles T4c and T4d.
Article 144 has therefore been deleted.

2. Article l44a in the version of the Opinion of the European Parliament has .
been incorporated in an amended form in Article T4e. This Article provides for
o system of appeal to the courts in the case of gross dereliction of duty, in
nccordence with -the proposal of the Buropeen Parliament, 1|;hough applyiﬁg
equally to the Supcrvisory Board, |

Article 145

1. The first sentence of paragraph 1 retains unchanged, for the scke of
ciaority, the first aemtenée of the old provisiom, althougbh the principle of
equallty of rights and obligations is alreedy provn.ded for in Title IV in
particular in Articles 80 and 81 and now additionally, in Article 749.

o/
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2. In order to prevent nisunderstzndings, it was expressly laid down that
membersnip of the Supervisory Board should be compatible with membership of
the various bodies representing employees. A similar provision was laid down
in Lrticle 107 (2) with regard to the relationship between membership of the
European Works Council end membership of national bodics representing enploy-
ees, Membership of both the Works Council and the Supervisory Board is commcn

practice4}n the Federal Republic of Germany.
or example

e The first sentence of poresgraprh 2 regerding protection from dismissal
corresponds essentially to the second sentence of the ovrevious version of

Article 145, Paragraph 2, mcreover, contains a parallel provision to that

contained in Article 113 (1) and (2).

Scction four

Regulation of Terns of Enployment
Article 146

Articlc 146 regarding the special cepacity of the S.E., to conclude collect-
ive agreements was extended at the request of the Europcan Parliament to include
a provision ensuring that favourcble terms obtained in the individual cestoblish-
ments of the S.E. take precedence. At any one time, the nmost favourable terms

of employnent should apply in respect of employees.

Article 147

The Buropcan Trade Union Confederation was not in favour of the idea thot
terms of employment agreed in a Buropecn collective agreement might, under
paragrarh 2, be extended by the contract of employment to employees who do
not velong to a trade union,.

Encroachment in this way upon the right to conclude contracts freely Ly
prohibiting an extension of the contract seems, however, to be beyond the
linited objectives of the Statute for the European company. It cannot be
inferred from this provision, which is concerned with the individual contract
of employment, that tho collectively agreed conditions of employment are

generally binding.
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Title VI ~ Preparction of the Annusl Accorrts

The provisions of this Title have 'beén adapted to follow the
amended grofivsal ot s Fourth Divective.sn the &uounl tacéounts of lipited
1ligbility companies (Bulletin of the E.C. - Supplement 6/74) mnd the propeosal
Directive cn the structure of societes anonymes (0J ¥o @ 131, of a Fifth
13 December 1972), as expressly requested by the European Parliement
and the Economic and Social Copmittees Most of the amendments which
follow are the result of this adaptation and do not therefore require

& special commentary.

A draft Directive on the preparation of group accounts is at
present still under preparation by the Cormission. On its comple-:
tion, the provisioms in Section 6 of this Title (Preparation of
Group Accounts) will have to be adapted 4o follow it.

Article 14§

The inclusien of a stetement of source and application of
funds in the anrmual accounts of the S.Be is the result of a suggestion
by the Buropesn Parliament. The reader of the balance sheet should
be informed about the funds at the company's disposal during the
accounting year, the sources of these funds (e.ge the yearts profit,
increase in capital, issuing of debentures), and how they havc been
used (e.gs purchase of plant, increase of stocks, dividends). A
mch clearer view of the company's finencial position will be obtained
with the provision of a funds statement., The importance of the funds
statecment is beconming increasingly recbgnized in accounting practice,
and it-is, moreover, already regquirediin some Member States for companies
quoted on the stock exchange. The proposcd Dibdstive & thd progfcstus
to be. published when sccurities are aduitted to official stock '
exchange quotation (0J No C 131 of 13 December 1972) containe a corres—
ponding provision.
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The general provisions which epply to the drawing up of the
cnmanl accouat s ap iy to the fanis statemént., There are xo further
recquirencnts as to the content and lay—out of the funds statement,
which are to be determined by developments in practicec. This '
process is not yet far enough édvanced %o énéblé detailed rules:fp .

be -formuloted at present on this part of the annual accounts.

Article 157

Discounts must alwoys be shown as a separate item, whether
they appear in the balance sheet op in the notes of the accounts

(cfe Article 138). They may be shown under costs of formation.

Article 161

Particular importance is also ascribed in other parts of the
Statute to the relationship of the S.E. with majority--held sub-
sidiaries or with undertakings which hold a majority interest in
the 8.E. OSuch relationships are also relevant for the purposeé
of disclosure. The concept of the associated undertaking is
therefore extended to include these relationships,

4
{

Article 181

This provision is modelled on Article 30 of the amended proposal
ef & Fourth Directive on annual accountse Article 31 of the draft
Directive also authorizes the revaluation of tengible fixed assets
and of participating interest and other financial anssets. Thase

revaluations, which are intended to fix the value of asscts at



present values, do not have to be carried out according to &

fixed systeme This provision moy seem acceptable having regerd to ’
the accounting practices in some Member Statese For the S.l. however,
such a provision -‘a.ppears ieés desirables Only a systematic

revaluation on the basis of one of the methodé get out in Article 181(1)
is therefore pemitted.

Article 1901

le To ensure that the retord is complete, the information required
under item 10 must also include the total emoluments received
by the people concerned on account of their positions of a
comparable nature in undertakings dependent on or controlling the
SeE, “

2, If the ¢lassical purchase price or production cost method of
valuation is used in prepering the anmual accounts, the S.BE. must,
in acéorda.nce with item 13, supply additional information as to
the amouﬁt of its assets ond the results for the yeer, calculated
on>the. ba;éis of one of the more recent valuation methods specified
in Article 181(1))s It is important that this information is showm
on the acocunts, so that the possible effects of inflation on the
assets and the company resulis can be gauged.\ There is‘no similar
duty of disclosure in the amended dreft Fourth Directives The
methods of valuation mentioned are not yet part of accounting
practice in most of tho Member States, and their in‘tréduction could
make effective auditing difficult. Even though the introduction
of such a duty of disclosure for all compenies under national law
as part of a process of approximation still appears premcture, it
may nevertheless be instituted in respect of the S.E., which cen
draw on the necessary expertse.

Artifle 196 © .

1. The group accounts must, like theaccountsireferred to in Article 148,
contain a funds statement, in this case for the whole groupe.

2, Article 227 is incorporated in Article 196.
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Artiqﬂglgﬁzé

In aoéoriance with a proposal from the Europecan Parliament,
paragraph 2 has been clarified to show that the admission procedure
aﬁd the examination do not necessarily have to be governed by legal
provisions. The conditions contained in this paragranrh will also %e
fulfilled if the admission procedure and the exarminction are

recognized under national law.

Articles 203 a -- 220

l. These Articles have been adapted to follow the provisions of the proposal
¢f . ai.r7w Wifth Directive and, insofar os they are concerned with
the publication of annuwal accounts, thc corresponding provisions

in the draft Iourth Dircctive.

2, The ruiec governing the independence of auditors contained in
Article 203 2 and 203 b also take account of the reiaxionships

between the S.E. and undertakings dependent on it or controlling it.

3. Article 209 governs the auditor's liability, as before pari passu
with that of the special auditor under the new Article 15(3). This
proviéion corresponds with that regarding nerbers of the Board
of Management‘(Articlesh7l and 72 a) and of the Supervisory Board
of the S.E. (Articles 81 and 81 a). '

4. The provisions concerning tho discharge of the members of the
Board of Management and of the Supervisory Board in Article 216(3)
and Article 218 have been deleted and not replaceds In conformity
vith Article 14(5) of the draft Fifth Directive, the general
neeting can still bring a civil action irrespective of whether it

has granted a discharge from liability.
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Explanatory notes
Tit4le VII-—~ Croups of Companies

, .. The essential feature of the rules applicable to groups of
companies, contained in the previous proposal, have kbeen retaineds The
European Parliament has accepted in principle the provisions of the
Stétute applying to groups of companies and has approved the creation
oi‘ the legal framework on which the operation of a group of companies
is based and the ppote'ction to be afforded to ocutside shareholders and
creditors of dependént group companies, The Zconomic and Social

Cormittee has proposed no fundamental changes to these provisions either,

Certain new rules have been addeds The application of the
protective provisions to sub-groups controlled by an S.E. is mdre
precisely defined (Article 224). The controlling éroup uhdertaking is
now entitled to acquire the shares of outside shareholders of a depending
group company ‘once it holds ninety per cent of its shares., Similarly,
outside shareholders are also entitled to require that their shares be
acquired (Section 4). Further, provisions have been included concerning
the liability of members of the board of directors of the controllimg
group undertaking for damage resulting from their failure to exercise
the necessary care in conducting the group management (Section 6).
Lastly, transitional rules have been laid down for applying the provisions
to group relationships already in exigtence prior to the formation of the
SeE. (Section 7).

Section 1 -- Definitiog and_Scope
Article 22

l. According to the criteria'for defining the existence of .a group in
pa.ragfa.ph’ 1, the legal form of the controlling undertaking is not a
&ecisi;e factor. The grouping of legally autonomous undertakings
under uniform ﬁianagement can be organiged other than in the legal
form of a company limited by shares. A rulé that made provision only
for controlling group undertakings in the form of a limited company
would be eagy to circumvent.
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This does not apply to dependent group undertakings. The definition

in peragraph 1 takes account only of dependent group undertakings
carried on in the legal form of a limited company (paragraph 1). With
other legal forms involving a greater degree of personal liability

it is difficult to conceive of a conflict between the interests of

the company and'those of the group which might put outside sharcholders
and creditors at risk. The original propceel also intended that the
safeguards of the 3rd Section should apply only to limited companies,
as shown by Article 238 of the previous version. With the intro-
duction of Article 223(3) of the new version this Article has become '

redundant ¢

2. In paragraph 1 the phrase "whether existing within the Member States
or not" has been deleted as being redundent, Article 224 defines the
scope of application of Title VII.

3s Title VII applies only to dependent group companies formed under the
law of a Mewber State, Paragraph 4 is worded accordingly, as are
Articles 224(1), 225(1) and 228(1).

Article 224
l. Certain .drafting changes have been made, especiaily with regard to

the new Section 6,

2. The criteria laid down in Article 223(1) for defining the existence
“of a group are based on the economic unity of the group. The group
congists of one controlling undertaking and one or more dependent
companies under the uniform management of the controlling undertaking.

The concept "controlling undertaking of a group" in Article 224 must
be interpreted in accordance with the definition in Article‘223(l).
This means that where an indirect relationship of dependence exiwﬁs;
the safeguarding provistong to tﬁe benefit of the outside shareholders
and creditors must be applied by the undertakiﬁg in overall control

of the groups. In fact, only this undertaking has the right to issue

instructions under Article 240,
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A special situation arises, however, where further group companies
are controlled through a dependent S.,E. within o v ap, i.f-; S
where ’a‘éﬁb—grorﬁp is controlled by an S.E« If applicction of tac
provisions sai‘eguarding outside shareholders and creditors were
not extended to group companies controlled through an S.E. it
would be simple to circumvent the provisions of this Title.
Companies forming an S.E. would only need to ensure that the

Se.Es, instead of being at the top of the group structure, -
occupied an intermediate position in the chain of group companies.
The provisions of Title VII would then apply merely to the
relationship between the controlling group undertaking and the
dependent S.E., within the group, but not to group companies
ocontrolled through the S.Es For this reason the scope of
application of Title VII now extends to cover the situation where
a sub-group is controlled by an S.E. A further oonsiderationm is
‘that employees of companies in a sub-group are protected at the .
level of the S.E. which controls it. They participate in the
elections to the Supervisory Board of the S.E. and are represented
on the Group Works Council of the S.E.

The following diagram illustrates the situations that could arise 3

As la S.E. 1. ¥ .D le Y
2 X 2. S.E. 2
¥~ X
3. X 4 30 Xor SuEeid 3. S.B. g

X : dependent @oup companv formed under the law of a

- Membur State '
Y oontrolling group undertsking (not an S.B.), irres~
) pective of the location of its regestered office

- The arrows indicate which undertaking must give the guarantees
rg’ferred 4o in Sections 3 and 5 to which other undertaking.



Situation A :

Lhe $ele cxercises uniform ﬁanagemenj‘and is fherefore'aiso able
to cause loss or damage to company 3 thrbugh coﬁpany 2, For this
reason it must give both companies the guapanteea laid down; Other
provisions of the Statute are based on the sane concept 80 that,
for example, the Supervisory Board and the shareholders of the
SeEes enjoy a right of access to information in respect of the " 
dependent group compapy 3 (Articles 73 and 90(1))s A oroup_Worké
Council, in which the interests of the employees of oompany’3

arc also represented, must be formed within the S.E.
Situation B

The dependent S.Es within the group must, for its part, protect
sharcholders and creditors of company 3 (paragraph 3). .I% counts
as a controlling undertaking of a group under the terms of Articles
22% 10 240 4 ard must give the guarantees laid down in Sections 3
and 5. It also has the right under Article 240 to issue instructions
and is subject to the rules on liability contained in Articles 240 a
to 240 ¢ « In the event of an exchange of shares, the shareholders in
company 3 become normally outside shareholders in the S.B, and are thus
agein covered by the safeguards of Section 3 (Article 224(1))s If
the conditions laid down in Article 228(1) & or b were satisfied
the S.Es could also make c direct offer of an exchange of shares
in company l. On the other hand, the S.E. must not be allowed to
calculate the oqnalisation payment provided for in Article 228(2)
on the basis of its own profit for the year. The S.E. is itself
a dependent company withinya group and could, suffer through the
exercise by company 1 of its right to issue insfructions. Article
231(2) v accordingly contains special rules applicable to a sub-group.
There is no need for similar provisions in respect of creditors.
Creditors of company 3 become creditors of the S.E, when the
provisions of Article 239 apply and thus they become creditors

of company 1 where necessary
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Situation ©

Outside sharcholders ond creditors of the S.E. must be protected
not by ébmpany 2 btut by company 1. Undertakings 1, 2 and 3 form
a groupe Since undertaking 1 exercises uniform management, it is
ultimately liable for -any herm done to the S.E. by compay 2.

In the case of an exchange of shares, an equalization payment
under Article 228(2) or liability for non-payment under Article 239,
any guarantees given by company 2 to the S.E., could also be to
little effect, Company 2 is itself a2 dependent company within a
group and could be injured by undertcking l.

Article 225

le In certain circumstances it can also be important to an undertaking

2.

formed under national law to know with certainiy whether or not it
must be regarded as a controlling undertcking of a group within

the meaning‘of the Statute and whether it must therefore give the
guarantees laid down in Sections 3 and 5, For this reason the right
to apply to the Court of Justice for o docision under paragraph 1
is extended to such coﬁpanies also, as it is,of course, to dependent

group companies in a sub-group controlled by an S.E,

In éalculaming the shores which must be held by outside shareholders
wnder paragravh 2(a), those owned directly or indirectly by the
controlling group underteking or vhich are attributable to it must
bé left out of account. The criterion for caloulating the

shareholding in an SeE. has been deleted and has not been replaced.
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The interasts of employees of o group company controlled by an
S.E. .are catered for in the nanner laid down in this Statute
when the election of members of thc Supervisory Board of the S.0.
is orgenised and through the formation of a Group Works Council.
For this reason employees and their representative bodies have
an interest cqual to that of outside sharcholders and croditors
of a dependent group company in being able to apply to the '

court for a decision as provided under this Article (paragraph 3)e

Section 2 ~ Publicity

Article 226

then giving notice that it belongs to a group, the S.E., must

make clear the position which it occupies in the group structure, end,

where it is a dependent group company, it must publish the name of

the controlling group underteking.

Article 227

This Article has been incorporated in Article 190,

Section 3 - Protection of outside sharcholders

Article 228

1,

Under the original proposal a controlling group undertaking vhich
was an S.E. or a company limited by shares formed under national

lew with o registeréd officc within a Member State had to offer
outside sharcholders the option of a cash payment or an exchenge of
sharess In certain circumstances such a rule could place a heavy
financial burden on the controlling group undertaking, espccially
if, vhcrce the sharcholding was a relatively small onc, a large
mumber of outside shareholders was to opt for a cabh settlement.

For this rcason thc controlling group undertaking has now been given
the right to choose between a cash payment and an oxchange of sharcs
but only, of course, in the cases specified in sub-paragraphs 1 (a)

and 1 (b)e Vherc the controlling undertaking is an S.E. or a company
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limited by shores formed under the law of a Membor State, i? ney
offer a cash payment or an exchange of shares or both, in which case
the choice is left to the outside shareholders (paragraph 1(a))e

A company limited by shares not formed under the law of a Momber
State may offer outside shareholders only a cash payment or the
choice between a cash payment and an exchdnge of shares. Uhere a
company limited by sheres formed outside the Commnity is involved,
there could be problems in examining the share exchange refie, so
that in this case the offer of an exchange of shares alone is not
permitted. Where an exchange of shares is offered, the shareholders
must always be in a position to opt for a cash settlement (parégraph

1(b))e

Where shares are exchonged, the controlling group undertaking may
offer (convertible) debentures instead of its own shores, VWhere o
sub-group is controlled by an S.E., the latter moy, as an alternative,
offer shares in the group company which controls it, provided that
the conditions laid down in paragraphs 1(a) am 1(b) are satisfied.

Under Article 231 of the original version the controlling group
undertaking had discretion to offer outside shareholders an anmual
equalization payment as\well. Thiz rule can lead to outside shore-
holders being forced to relinéuish their shares since no real

alternetiive is open to them if they are offered an excessively low

- peyuent or no.payment at all.

The second paragreph of ‘Article 228 of the new version requires the
controlling group undertaking to offer an annual equalization paynent
in every casc and, in addition, Article 231 of the new version. lays
down certain criteria for calculating its amount. This ensures thai
outside sharcholders have complete freedom to decide whether or not

1o relinquish their shares,
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3. The initiastive for thc procedure laid down in Section 3 must be

token by the controlling group undertaking (paragraph 1) which
must itself decide on the options open to it under Articles 228(1)
and 231, The procedurc has thus been modified in that under the
original proposal the controlling group underiaking wes required
to submit a proposal only after it had roccived the experts!
report on the adequacy of the offers of the dependent group

undertaking (Article 233 of the former version).

Articles 229 and 230

These provisions have been incorporated in the first paragraph
of Article 228 except for Article 230(3) which it has been possible
to drop in the light of the last sentence of Article 224(3).

Article 231

The anmual equalization payment to be offered by the controlling
group undertaking must provide outside shareholders with a real
alternative; +the criteria for calculating its amount have accordingly
been more preciscly defined. These criteria are designed to scecurc a
ninimum amount but the anmual equalization amount can be highere Thoy
also provide a yardstick to the cxperts who are required to examine the
adequacy of the offer undor Article 232, The annual equalization
poyment must be at least as much as the dependent group company's
potential future dividend. It may be calculated on the basis of
future dividends payable by the controlling group undertaking only if the
latter is an S.E. or a company limited by shares incorporatcd under
national law {paragraph 2(a)). 1In this casc the ratio between both
compenies?! sharcs must be calculated and examined by the experts as
provided for in Article 232,

According to paragraph 2(a) read togother with Article 224(3) of
the new version, where a sub-group is controlled by an S.¥., thc latter
could calculote the payment on the basis of its future dividends. This
would, howecver, be luss appropricte since the Se.¥. is itsclf o depcndent
company within a groups. Paragraph 2(a) thereforc provides that in this
case the calculation may be made by reference only to future dividends

paid by the company with overall control,



570

Article 232

1.

2e

3

4,

The dependent group company need appoint experts only after tho
comtrolling group undertaking has made the offers under Article 228
(see explanatory notes to Article“228(3)). The experts' report

is intended for the outside shareholders, who may have sight of

its emtire conmtents (Article 234(3)).

The experts are under the same 1iability for errors and omissions
in their report as the auditors under Article 15(3) (peregregh 1),

Protection og outside sharcholders is strengthened through their
right to challenge the appointment of fhe experts before the court
within whose jurisdiction the registered office is situated on the
grounds that they ere insufficiently unbiassed, and to ask for
other experts to be appointed (paragraph 2)e

Paragraphs 3 to S‘are modelled on Article 23.

Article 233

l.

Bocause of the changed procedure under Article 228, paragraphs 1

to 3 of the original version have become redundant,

Paragravh 4 of the original vermion has been aligned on Articles
228 and 232(1) of th> amended version.

Article 234

1.

24

At least one month must elapse betweon the date of convening the
General Mecting required to dccide on the offers and the date on
which it is held. This ensures that outside shareholders have

sufficient time to consider the matter (paragraph 1).

Paragraph 2 is aligned on the amended version of Article 223.
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With regard to the last sentence of paragraph 3, see Article 23(b)(3)
of the amcndoed proposale

Article 235

1.

2e

Paragraph 1 has bcen aligned on the amended version of Articles 6

Under paragraph 3 the proceedings of the General liecting arc to be
recorded in a notarial deced. The minutes are to be filcd and made

available to any interested party.

Article 236

le

2.

The General Meeting might possibly reject part only of the proposals
of the controlling group undertaking, Where such rejection relates

to an offer which is not mandatory under Article 228, e.g. to an
exchange of convertible debentures with a simultaneous offer of a

cash payment, a decision of th¢ court under Article 236 is unnccessary,
It would be necessary only if tho entire settlcomont procedure were

blocked through rejecction of the offer by the Goneral leeting.

The controlling group undcrtaking would appcar to be the most obvious
potential applicant, although the possibility of its ceasing to
operate, thus preventing the procedure from taking its course, must
not be excludeds In this case the individual sharcholders of the

dependent group company have the right to apply to the courte.

The experts appointed by the court (parsgraph 3) arc. under the same
liability as the auditors under Article 15(3).

Article 237

l.

2a

Paragraphs 1, 2 and 4 have been aligned on Article 228 as amended. In
addition, paragraph 1 gives a more prccise definition of the term
"compahy Journals" as applicd to dependent group companies not in

the logal form of an S.E.

Paracraph 5 mekes the group undertaking concerned jointly and:

severally lisblc for making the annual equalization payments.
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Section 4:~ Relinguishment of minority sharcholders

- This Section is news Under the law of some lMember States, where a
company holds more than a certain pércantage of the shares of another
company, it has the right, in certain circumstances, to acquire the
gshares of the remaining minority shareholders in fhai companys The
introduction of such a rule for the S.Ee would appear entirely justified,
and it would appear appropriate to tie this directly to the criteria

for determining the existence of a group as defined in the Statute.

It is precisely in a group, especially where there are dependent
group companies with only a few minority sharcholders, that the interest
of majority and of minority shareholders may conflicts In such circum;
stances it could be in the interests of the controlling group under-
taking to make the dependent group compahy entirely subordinate to the
interests of the group and to integrate it intd the group policy. This
would be made much simpler if it could acquire the sharcs of minority
sharcholders in the dependent company. Further, in such cases the few
minority shareholdérs arc not in a particulerly envidble- position;  thefr
ability to influcncce the workings of the company is in practice negligibles
There is thereforc every feason for giving them the opportunity of
relinquishing their shares in it.

Under the following rules, the ﬁroportion of sharcs which must be
held is fixed at niﬁety per cent, Once its holding rcaches or exceeds
this percentage the controiltng group undertaking may acquire the shares
of outside shercholders of a dependent group company ‘and the-outside
sharcholders may, for their part, require that their shares be acquircd,

Article 238 =

The controlling group undertaking may acquire ninety per cent or
nore of the shares of the dependent group company at various tinese
Basically three cases are possibles It may hold this percentage when
the géoup'comes iﬁté existence, the percentage may be reached in the
course of the procedure loid down in Section 3, or as a result of the
acquisition of further shares after completion of the procedure.
Article 238 a lays down rules governing the first and the third cases

while the second case is covered by Article 238 b
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there the above-montioned percentage has already been reached
or excecded by the time the group comes into coxistence, the controlling
- group-undertaking may elect to carry out either the procedure laid
down in Section 3 or a procedure under Article 238 a o The difference
betwean the two is that in the first case, outside sharcholders must
be offered an annual equalization paymente. If the controlling group
undertaking docs not wish to acquire the sharcs of all ocutside share-
holders at the time when the group comes into cxistence it can stilil

decide to do so laters

Whoere the controlling group undertaking acquires ninety per cent
or more of the shares only after completion of the procedure laid
down in Section 3, it does not need to decide immediately whether or
not to acquire the sharcs of the remaining ouvtside shareholderse No

period is laid down within which this dccision must be taken,

The controlling group undertaking must in all coses imnediately
notify its acquisition of ninety per cent or more of the sharcs to the
dependent group compary concerncd so thht this may be published in
the compeny journals (paragraph 2). It is on the basis of this
information that outside sharcholders may themsclves enforce their

right to relinquish their sharcs.

If the controlling group undertzking wishes to acquire the shares
of the outside sharcholders it must offer them a cash payment or an
exchange of shares. The provisions of Section 3 relating to the rules
of procedure, cxamination and the process for reaching a decision
st be applieds Upon publication of the final offer, the shares of
the outside shmreholders ipso jure become the property of the
controlling group undertaking and outside shareholders can then no
longer act in that capacity. If they have a share certificate this
is evidence only of a claim to a cash payment or an exchange of

sharcs(paragraph 1) and it ccescs to confer any rights on them,
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If an outside shareholder wishes to relinquish his shares the
controlling~grqupvundertaking must, at his request, make him an offers
It méy offer a oaphrpayment or, in tﬁe canes ‘ﬂpccified in Artic161228(1),
the alternative of shares or debentures in exchange. The‘outside
shareholders may so request at any tlme after publlcatlon pursuant
to paragraph 2, No time-limit is laid downe Where, pursuant ‘o thls
prov1sion, the controlling group undertaking has previourly ascquired
the shares of other out51de shareholders it behoves a new applicant
to know what offor was made to them and ite emount, This redncos

the' rlqk of unequal treatment.

~ The procedural rules and the rules on examination of the offer
in Secticn 3 do not apply gince in this case requests will, for the
roct port, come, from individual outside shareholders and any procedure
under those rules would be too cumbersome, The adequacy of the offer
in response to a request from an outside shafenolder does not there-
fore need to be examined and verified by an expert, However, if the
outsidg shareholder finds the amount of the offer unncceptable he nay
have recourse to the court, Since the court's decision is of " inmport=
ance to any remeining outsidce sharcholders of the company, it must be
published,

Article 238_b‘

ThisAprovision governs the situation whero, nn complefion 6f the
procedure laid down in Section 3, the controlling group cémpany has
acquired ninety per cemt 6r more of the capital of ths dependent group
company by obtaining oﬁtslde éhareholders' shares for cash or by share
exchango, The controlling éroup undertaking may then subsequently
acquire the shares of the remaining outside snareholders of the depend-
ent group company who have decided to accept the offer of an annuél
equalization payment, on the same terms as those offered to them on ..
completion of the procedure laid down in Section 3 (Article 237(1)).
The outside shareholders, for their part, may require that their shares
be purchased or exchanged on those terms, It is perfectly conceivable
that they might wish to alter their original decision to remain members .
of the company once the predominancce of the controlling group under-
taking has further increasede.
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Thé procedure laid down is sinple as the conditions for

- acquiring the shargs of outsidé shareholders have already becn tested
and confirmeds The procedure must of course be carried out promptly
since the adcquacy of the cash payment or share exchonge ratio might

otherwise become uncertain owing to changes in the economic circumstancese

The procedure is as fﬁllows. there, on expiry of the pefiod
referred to in Article 237(2), the controlling group underteking has
acquired ninocty per cent or morc of the capital of the dependent group
corpany it must, within one week after this period has lapsed, notify
the dependent group company whether or not it wishes to buy out the
remaining outside shareholders (paragraph 1)s This notification must
be immediately published in the dompaﬁy journals by the deperdent
group compahy, with detailé of the amount of the cash payment or cf
the share exchange ratio (paragraph 2).

If the controlling underteking does not wish to acquire the
outsidec shareholders? shares, these become the property of the

controlling undertaking ipso jure as soon as notification is published,

If the controlling undertaking does not wish to acquire the
shares of outside shareholders the latter mey, within onc ronth of
publication of the notificetion, regquire that their sheres be acquired
for cish or by way of an exchange of sharcs (paragraph 4). |

If acquisition of the outside sharcholders' shares is desired
neither by the comtrolling group undertoking nor by the outside
shareholders themselves, both may still request this at o later date

under the general rules in Article 238 a .

‘Bection 5 ~ Protection of creditors

Article 239
1l The definition of the scope of application in paragroph 1 hes
been deleted as this is now dealt with definitively in Article 224,
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2, The words "joinflf- and seveta.ily"’t in paragraph 1 have béen deleteds
The 1iasbility referred to in paragraph 1-'is not joint-and several
since creditors must first claim payment from fthe dependent. group -
compeny itself (paragraph-2). They mutt-have made a written demand
for payment and ‘have falled 10 obtain satisfaction,

Sectlon 6 = Instuctiong and liablll’t{
Article 240 . - . x .

The original version only'reso‘ived the conflict t'ha‘; may confront

. the board of directdrs of the dependent group company when the tontrolling’
group undertaking exercises its de i;‘aeto powere'. This board is refuired
to safeguard the intefesﬁe of the dependent group company alone. ., In.
order: to éstablish clear relationships between the group undertakings -,
concerned, the conirolling group undertaking now enjoys an express right=
:.'EQ issue ingtructions. The right to issue instructions is the counter--
part of the guaran‘bees 10 be offered by the controlhng group under
talring. A controlling group v.ndertaklng not formad -under the law of a .
Member State also has the right to issue instructlons since such und.ez»

tal;_:.ngs must also prov:\.de the guaranteeSe (paragraph 1)

The right to issue 1nstructions may be exerclsed from the t:.me of
publication under Article 237. The gua.rantees are defn.nltlvely in force

from that time onwards. 5

Problems ma,y arise where, under thé law governing the d,epemdent
group’ compa.ny, certaln decisions of its board of directors may be )
taken only 'with the consent of a stpervisory body. o .

" 'In this conneot:v.on, the poss:.blhty mugt also. be
) oons:.dered that employees have seats .on the supervisory bod,y whose \
consent -is required. .The ability to. enforee an instruction even a,gaihst
the w:Lshes of :a supervisory. 'body whlch includes such meibers
- : : would appear to be guetlfled ‘
,vonly if +the interests of the employees of the dependent group company
, -are protected in the same or 1n an, equlvalen't manner in the decls:.o ~

making procedure at the level of the controlhng group undertaklng.
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This requirement would bé satisfied in a group or a sub=-group cone
trolled by an S,E. Employees in companies within a group controlled by
an S.bL. participate in electing members to its Supervisory Board. Thus,
under Article 240(2), the S.i&. is able to enforce a decision even if the
consent necessary at the level of a group company controlled L.y it is
refused, but only after it has obtained the consent of the Supervisory
Board of the S.E.

Where the controlling group undertaking is an undertaking formed
under national law,it may enforce an instruction against the wishes of
tﬁe Supervisory Board of an S.i#. within a group controlled by it only,
if the interests of the employees of the S.&. and, in the case of a
sub=group, of other group qompanies controlled through it, are protec=
ted in the same or in an equivalent manner at the level of the cone~
trolling group undertaking. It is impossible, within the present scope
of the Statute, to lay down rules as to the structure of a controlling
group undertaking formed under national law. However, this should not
result in any reduction in the protection of employees interests
afforded by the S.E.

The reference in paragraph 3 to the powers of a dependent group
undertaking which is an S.i. under Article 240(2) applies where a sub-
group is controlled by an S.E. Under Article 240 the S.:. also has the
right to issue instructions within sub~groups and is thus able, where
the conditions set out in Article 240(2) are satisfied,‘to enforce an
instruction against the wishes of the supervisory body of a group
company contrclled Sy the S.ue In exercising its right to issue inw
structions the controlling gqoug undertaking could disregard such a
decision of the Supervis%g%g’ggérﬁ?oip%%ﬁgig?E. and of companies associas
ted with it in the sub-group are represented in an equivalent manner
o the governing Bddicms of the conirolling group undertaking.

The powers of the employees'! representative bodies existing
within the group undertakings (Buropean Works Council or representative
bodies within the meaning of Annex I to the Statute) remain unaffected.
If the controlliny underin~ing of n proup is however nn e ¢ and the
muensures envisaged nffect sever-l proup undert-kiaps, orticle 125(2)

and {3) grall orplye
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Where the controlling group undcr’taklng f..cquires the righ‘t ‘to

issue instructions under Article 240, the board of directors of the® !

dependent group company, inocfar as it is required to carry out the
'instructlons, becomes mercly the instrumen't for putting into effect
the group policy laid down by the company with ovérall comtrole In
certain circums’tgnces this could adversely affect the interstts of
en individual dependeﬁt g':écup company; However, once the right to-
issue instructions has been recognized the grounds &re removed for
holding the members of ‘hhe board of directors of the latter company
liable to it for any herm théy may cende £f (Article 240 c).- Liability,-
mist in fact attach at group levels In exeroi sing uniform management,
the members of the’ board of directox;s of the controlling underteking,
and, where there is a supervisory body ‘end ‘& management body, the
members of both bodies, must exercise the necessary standard of .care .
(Article 240 a)s If they fail to'do so,.the nanagenent at group level
is liable to-the dependent group company for any resulting harm caused ‘
to it (Article 240 b(l))

This liability attaéhes only from the time at which its powers.
of méﬁagement. are iégalize(i. " If the dependent group company sustains.
loss as a result of instructions carried out before this time, the
members of the board of directors of the company will be subject o, -
the traditional rules governing lisbilitye - -

Proceedings may be broughtby one or more cutside shareholders
in accordence with the condit:.cns 1aid down in Article 240 b{2)(a)
or, where apprcpr:.ate, by the 1iquidator or trustes in 'bankrup’bcy g
(&rticle 240 b(2)(b)). Since both the board of directors and the

General Meeting of the dependent group compeany are entirely under the - - -

control of the group management, they.are mof likely to.do s0.. |
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Section 7 - Special rules regarding group relationships. in existence

prior to.the formation of the Se.E.

Article 240 d

'
Not frequently the companies that form the S.E. will themsclves
belong to -a group and. comtrol one or more dependent group companies. .
After the S.E, has been formed these latter companies could become
dependent group companies in a group controlled by the S.E., especially
where an S.Ee. is formed by merger or through the establishment of a
holding company. If the S.E. were required to immediately apply the
procedure laid down in Section 3 to all such companies, a considecrable
financial burden could be laid on it. . This might, on occasion, be seen
as a reason for not-forming an S,E. Further, the question arises as to
vhether the SeE. must be held liable for all the commitments of these
companiess The introduction of transitional rules therefore seems

appropriate.

‘The rﬁles apply only where the S.E. nétifies the Commercial
Register and publishes in the cdmpany jéurnals immediately once the
group oomes into existence firstly the fact that cortain of its
dependent group companics were, prior to the formetion, group companies
of one of its founder companies, and secondly, the names of the dependent
group companies concerned (paragraph 1)e If the notification is not

made, the provisions of Sections 3 to 6 must be applied in full.

Within 18 months aftcr it is formed the S.E. need offer outside
shareholders of the companieg notified no more than an annual equalization
payment (paragraph 2)e The right to issue instructions may be exercised
and the rules on liability contained in Articles 240 a to 240 ¢ apply
as soon as the anmual equalization payment has been determined . .

{paragraph 6).

The‘S;E. mst offer a dash"payménf or an exchange of shéres under
Article 228(1) within six years of its formation (paragraph 3). Vhere
the transitional rules apply, the S.E. may acquire the shares of outside

shareholders under the Section 4 rules only after this procedure has
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been completed. From that time onwards outside shareholders nay
also require that their shares be acquired under these rules (para—
greph 4). This provision is necessary since outside shereholders
could otherwise require that their shares be acquired immediately
after formation, provided the requirement of Section 4 were met,

and could thus invalidate the transitional rulese

Creditors of the compénies notified may bring claims against the
SeE: only in respect of commitments arising after the formation of -
the S.E. (paragraph 5).
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TITLE VIII
LLTERATION OF THE STATUTAS

There have baen no fundamental chengoes in the rulos for altering

the Statutes,

articlc 241

The earlier oHrovisions have bzen supplamented by 2 now paragféph 2 v
orovidaes that the Board of Hanagomont may proposc an altoration of the Statutes
to tha Gensral ieeting only with the consent of the Supervisory Board. It scoms
desirable to lay down a formal procedurc of co-op.uraition with the Suporvisory
Board similer to that under which th: prior autlorisasiosn roferr.d to in
article 66(1) is obtainad, with regard to the proparation of Board of Managoment
proposals for altzration of th: statutss. The duty form:rly improscd upon the
Board of Managoment by Article 242(3) of justifying its proposals before the
General ilecting is dealt with in the sccond paragrapn of Lriicle 241, thereby
consolidating the rulss relating to the cdutics of the Board of anageament waon

an altcration of thc Statutes is proposad,

The rigats of the Goneral lMecting of the sharcholders remain unaffoc-
ted by the new =additions. Tac sharcholders thoemsclves retain the right, as

tefore, to requast slteration of the Statutes where Articles 85 or 86 ayply.

Articlo 242

Paragraph 1 has had its wording changed,
Paragraph 2 also includes thz redsort to be drawn up by the Board
of lManagcment pursuant to Article 241(2) of thce new text amongst documents

that sharchbolders may obtain before the Genoral Meoting.,

Paragraph 3, which rclates to this rcport, nas baen deleted as
superfluous since its first scntence has become Lrticle 241(2) and its socond

sentence Article 242(2).

sarticle 243

Tha quorum roquired under paragrash 1 to 2nable the Gencral Meating
to rasolve resolutions ceffectively and the nced to convane a sacond General
Maeoting whore this quorum is not rcached have becn regarded with somez misgivings

by thosz concerned in Member States whose company law contains no provisions for
such a quorum.
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However, the Buropean Parliament nas insisted on the need for a
quorug, a8 ruquirad in Belgium, Prancs, Italy and Luxembourg, both here
and in the czac of a moeting of debenture holders (Article 58(2)). Tho
Commission has not altarod the first parsgraph of Lrticls 243 since Parlia-
mont has not objected to its present form.

Paragrepis 2 and 3 have been merged so that the Statutes may now
only nrosorite a majority hisghasr than the tarse-quariters majority laid down.
They may no longer imposz additional roquirsments as was previsusly possibicz.
There appcars to0 be no overriding nced for such roquircments which might give

riss to uncertainty in the casas of a company operating in a Buropcecan ccntext,

Article 245

Ths procedurs whercby the European Court of Justice scrutinises
alterations to the Stetutcs has been more closoly aligned with the rules in
Article 17 governing scrutiny of the formation of tha company, to tho new
text of the explanatory note o which Article roforence may bo made. 4t the
samc time, account has been taken of the Zconomic and Social Committec?!s
desirc that paragraph 1 be amendod. Sub-paragraph (b) of the former paragraph 2
has bsen dropped as a ground for refusing rogistration since it might have given
the impression that it roquired the court to assess the avditors! report
from an cconomic standpoint. This the court is, howevar, not askoed to do,
especially as the new rule concerning liability in Article 43(a) effectively

cnsurces that capital is fully paid up in all cascs.

The now toxt accordingly ratains only sub-paracraph (b) of the
Previous text as a ground for rofusal. However, it montions only the reso-
lution of the General iicoting, since defective proceedings antomatically result
in ths resolution itsce}f being dofective and therefore do not need separate

mention, as was proviously the case.

Paragraph 4 of the now text corrssponds o ArticL@ladé(l). This
provision rognarding rogistration of the alteration hes been included in
Article 24% with tha othor provisions concarning the procedure for sxamina-
tion by tho court, so as to maitch wp with Article 17, '

S
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Paregraph 5 corresponds to Article 246(2). This provision,too,
has beon incorporated into the oxisting article 245 to maxe for a cloarer

arrangemant of thc rules.

Article 245

Th> provisions of parasraephs 1 and 2 have been assumsd into
Article 245 becausc their substance is closely related to it and in view of

the provisgion made under iLrticle 17.

Paracraph 3 has been delet2d since the offects of an alteration
of the Statutzs as against third partices arce now gencrally doealt with undor

Article 9-2,
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Title IX - Dissolution, Liguidetion, Bankruptcy and related .
- Eftoceedings

At the request of the European Parliament, provision has been
made for the European Worke Council to be consulted before the
General Meeting resclves to dissolve the company. In addition,

the preparation of a sotial plan has been prescribed to deal ‘with
. consequene?
social ging from such a decision of the General Mee‘tlng.

Furthermore .provisions of this Title have further been changed with
regard to certain technical points, with particuler reference to the
Opinion of the Economic and Social Committees It will consequently
by be possible in future to continue an S.E. to operate whichhas either ‘been dis~
General Meeting resolution or by the /PESSAES: 1 ime provided tha.t dn.strl'bu'bion - solved
of 1ts assets among the shareholders has not yet begun.

Section 1 -~ bissolution
Article 247

1, The wording of sub-paragraph c) regarding winding-up under
Article 249(4) hos been amended so as to state with greater clarity
that ipso jure dissolution is concerned. No other statutory
grounds for winding~up are at present included in the Statute. The
Commission does not therefore feel that the time is ripe for
ad justment to the future introduction of further grounds for
dissolution, as requested by the Logal Affairs Cormittee of the
Ehropean Parliament.

24 -Su'b-paragra.ph a) regarding dissolut:.on upon insclvency now expres 11y
includes the case of ch.ssolut:.on by a decision of the court refusing
institution of bankruptcy proceedings due to 12¢K of agsets,

3+ - Sub-peragraph 4) has been added in order to take account of the
- expansion of powers under Article 99 inserted - &t the request of the
Furopean Parliaments
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1.

2,

2,

4o

Paragraph 1 regarding the conditions fgr a resolution by the Generel
Meeting to dissolve the company HES méfely becn reworded.
The new paragraphe 2 and 3 take account of the BEuropean Parlisment's

wish to alter Article 125 and ensure that the European lorks Council can
form an opinion before the General Meeting decides to dissolve the S.E.

The Board of Management must, under paragraph 2, both advise and hear
the views of the¢ European Works Council if it itself intends to propose
dissolution, and also if shareholders have applied for dissolution
under Article 85, ’

Paragraph 3 corresponds with Article 125(2).

Article 248 a

This Article contains a parallel provision to Article 126 a, adapted

to the spccial features of dissolution, regarding the social plan to deal

with the consequences upon the employees of dissolution decided upon by

tho General Meeting.

The provision takes account of the request made by the European

Parliament for the introduction of a soclaliplan amongst the list of

decisions requiring approval under Article 123 (Article 123(1) h, of

the parliementary draft).

Article 242

1.

24

Paragraph 1(2) of this provision regarding thc resolution to be passed
by the General lieeting upon the‘company encountering substantial losses
has been altered at the request of the Eurdpean Parliament in order to
avoid conflict between the Board of Management and th. Supcervisory

Boards The provision, has, further, been worded more clecarly,

The report by the Board of Mancgement and the Supervisory Board's
opinion on dissolution wiilvin future be made available not just to
persons attending the General lMeeting, os was previously the casest
The interests of employees and their representatives and those of
creditors will also be affected by the dissolutions Provision has

therefore been made in the second sub-paragraph of the new versgion of

fae ey ‘ PO
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pa.raéra.ph 1 for these reports to be made available to any interested
persons The original proposal made similar provision in respect of
the document of constitution and its appendices (Article 24{2) of
the original proposal, now Article 23 b(l)‘qf' the new version).

The requirements for statutory dissolution udder paragraph 4 have ’
been streamlined at the European Parlianent's requests From the
statutory point of view, the mxestion is merely one of the absence of
a valid resolution by the General Meeting.

Article 250

1.

2

3.

de

This provision has besn redrafted in order to clarify the procedure

to be followed for registering the dissolution and publishing it both
in the case of dissolution by General Meeting resolution (Article 247 a)
and in the case of dissolution by passage of ‘time (Article 247 b) or

de jure (Article 247 c)s The procedure in the case of dissolution
through insolvency (Article 247 d) or by court order (Article 247 e)

is dealt with separately under the provisions epplying in such cages
(Articles 263 and 99).

Paragfaph 1 of the new version governs supervision of the dissolution
resolution of the General Meeting (Article 247 a) by the Furopsan Court
of Justice and registration of the dissolution and publication thereof,
by reference to the provisions relating to changes to the s‘ha‘h_rbes.

Under the new version of paragraph 2, in the cases of dissolution by
pagsage of time (Article 247 b) and de jure (Article 247 c) originally
covered by Article 250, the liquidators:are now reguired to have the
dissolution registereds Under paragraph 1 of the original version this
only lay upon the Board of I--Iana.gemanf. In such cases, however, dissolution
#ill, oontraty to what is %he case with dissolution by resolution of the
General Mesting, alrcady have occured before registration. The poiééré of
{the Boa;rd of ¥anagement have in fact been eixtingui'shcd upon dissoliution and
passed on to the- liquidators’ (Article 252(1)).

Paragraph 2(2) contains the substance of the provision in the previous

paragraph 2 regarding reglstra:t:.on 1o be ordered by the court in the
case of dissolution by passage of time or de jures
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The second sub-paragraph of paragraph 2 contains a provision for
publication applying both to registration of thc dissolution by the
liquidators and to registration under court order. .The costs provision

thercby became dispensable and was deleted.
Sub-scetion 2 ~ Ligquidatton

Article 252

1, Paragraph 2 of the %ﬁwi¥ersion has been altered so as to get out
whic
the occasions on’the court may intervene in the appoiniment and

dignissal of liquidators more clearly.

If the court orders dissolution of the company under Article 99 or
registration of de jure dissolution under Article 250(2), it is then
proper for the court itself to appoint the liquidators at the outset,
go as to give a guaranteec that abuses or irregularities that have

occurred carmot be repeated.

2. Paragraph 3 has been made to state clearly that the liquidators appointed
by the court under paragraph 2, cannot be dismissed .esge by the

General Meetinge

Article 253

This provision now states further that it is for the liquidators

appointed in each casg'to nofify the Commercial Register.

Article 254

At the suggestion of represeptatiVes of commerce and industry, the
liquidators have now bcen enabled to distribute assets of the company
amongst the shareholders at their market value rather than convert such
agsets into cash, wherever disposal in this way is possible = esg. in
the case of shares held by the S.E.

Article 259

1, The‘procedure under parégraph 2 whereby creditors are required to notify
their claims, has been éimplified by the gencral introduction of notice
by registered letter instead of the reference, previously adopted, to

the provisions of domestic law governing the scervice of documents,
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2, At the request of the Buropean Parliament,and the Economic and Soocial
Committee, paragraph 3 no longer provides for the extinguishing of

. unnotified claimss According to the mmw version, creditors who
fail to notify their claims within the prescribed period lose only
the right to enforce their claime on the companye Such clains other-
wise continue unaffected ~ e.g. against third parties with joint
liability.

The exception requested by the Economic and Social Comnittee in
respect of future claims seems inopportune to the Commission. Such
claims can be provisionally notified and where necessary discharged
under Article 257(2).

Article 256

Paragraph 2 takes account of the release from liability under o
Article 218 and no longer states this provision within the reference thereto.

Article 257

The substance of paragraph 1 has been adjusted with regard to
Article 49(1).

Article 258

Only shareholders and creditors are now given the opportunity under
paragraph 2 to proceed against the scheme of distribution as only they
have their statutorily protected rights affected thereby.

Artiole 260

The Commission agrees with the Economic and Social Committee that modern
methods of information etorage must be available to the Buropean Commercial Re-
gister, but feels that the proper way in which deposited documents should be
safekept should not be governed by Article 260 but by the rules to be prescribed
by the Council under Article 8(2).

Article 260 a

This provision has been introduced at the request of the Economic and
Social Committee in order to facilitate contimuation of an S.E. dissolved
by & resolution of the General Meeting, provided that distribution of the
assets to shareholders has not yet begun. The provision has been wordné’
analogously with Articles 248(1) and 250(1).
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Article 260 b

Having regard to the provisions of Article 250 a, it scems
fitting thet an S.E. should also be capable of continustion where
the period laid down for its duration in the statutes has expired,
provided that distribution of its assets amongst the sharcholders

has not yet begun.

Article 200 b permits an appropriate alteration of the
statutes to suffice for this purpose.



g

Article 261 -

§pctioq_; Barx_;mptuy1 wzndlngwgp, arrgggbmezgg SGuRos gitions
' and 31m11a“;proceedlgg ' S

1

i

' “'The terrinology of the pfOVision'and the headihg to this Qect*on‘

have been adaﬁted to the "prelininary draft of a Convention on hﬂnku‘

‘ruptc“, w”nd‘ng—up, ar“dngemen+s, conDOSﬂtlons and similar prncnea*ngq"

of 16 24 13;0.
Artiole 262

Ender 4rtiecle 3 of thc above pre11 1narj draft of-a COnantlon
cn bankruptcy, so7e oompe+eJoe for the hearing of bankrup¢uy prncecd 23
rests. w1th the couzts of the Hember State in which ihe debto“?. cggtﬁe,

cf admlnxstra, on is situated. In “he case of companies lv is Jresdmed

(subject to reautfal) that the company's centve of admlnls*ratlon ig

"situated where the registered office is astabl 1shed andpr bhd statutes.

This pruvzsion is to be pre*errea in respect of the SeEa to thai

originally made in Artlcle °62 thTOby it was ,rrpfutale p*h"umgw mhat

the S.E.'s reg1ste.ad off¢ce ander the statutes was its centre'bf”adéinr

istretion. In this way it was intended to emsure that the court having

jurisdiction over the place of the registered office would be compctent
for the institution of barkruptcy proceedings (1) This provieion might,
however, have led to difficulties where the S.E. had several registored

offices.

If cempeience to hear bankruptcy proceedings égaiust the S.B., is
defined by the general provisions of the Convention, such difficultiss do
not arises The provisions contained in the preliminary draft already
camprehensively cover the poésibiliﬁy of courts of severzl Member States

bzing seized of the bankruptqy of the same S.E.

On those con51dcwations the spezcial provisions of Article 262
were deleoteds
1. Paragraph 1 now chesures that not only the instltutlﬁn of bankrup%cy
proceedings but also that of composition and other proceeazngs in “eopect

of which the provigions of the above preliminery draft of a Convention on
ban&~upuqy apply (Article 1 of the preliminary draft) will be notified

. : *
i O - : . . o

(1) of. the explanatory notes to Article 262 of the original proposal




EEE N o . \ P g f ‘11“ N . °
s . : - C
v - 3 . - ' . i ' )

N

to the E&zropean Commercml Register for reg:.stration.

§ T Tris provi. sion corresponds with Article 25(2) of the prel".ma.nary ,
- f,'draf'f of a Conventiom on bankruptcy. The particulars to be emterod

: on the’ Ewopean Gomme cml Reg:.suer have been s'ta:l:ed in grea'ter

: de'ta.:.l as "the draft Conven'bion “nekes no stipul&‘hion to this effec‘b. o
een

’I‘he dpportunity has, howeV°r, taken 0 imorporate the information o

5 .oe published in the Offa.c:.al Journal of the EEC pursuant to A.rticla III

of *be protocol to the Convemtion. - e

: "aragraph 2 - etisures tnat the judgements and acts to be. paolished. in the

w)ff:.cial Journal of the EEC pursuant to Ar‘i:icle IY of +he. above.

- pra+oocl will also be notified to the Eumpem Commercial Reglster.,‘

'”he new paragraph 3 prov:.des for regzstratiou of uismsaal of

‘aankraptay proceedinﬁs ow:.ng to want of asse’ts, by directlon of' the

“court,

Inst;mctwns may be g:.ven by the cour't - as is. usual :.n such cases
for example

z.n “the Federal Repub}nc of Germa:ny/ ei‘bher on its own moving or on

o appl:.catlon by an 1r‘terested par'hy.

- Paragraph 4 con*ha.ms ) nrovision regardlng pubhcatmn of the regm,stra.—- ,
- ‘cion apply:’.ng 'to paragraphw l and 3.
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Titee { ~ Transforgation -

: Tha Furogean Parlicment and the Economic and Sccial Cormittes havo
‘ ; limited
. approved the prlnolple that an S.3. may be transformed intc a * - company

constituted under national law.

'

mhg rules relaulng to transformatluﬁ set out in the carlier vor51oﬁ of

it

‘aﬁivlva 264 and 265 have, however, been supnlemented by provisions intonded

to onsure th@t employces continue to bs represented in the governing bodies
. of ‘the compa | B
- the omn@my. the

Thv Lugal Lffairs Committec of/}uropuaa Parliament and the iconomic

and S *c;al Committee nave also discussod ways of ensuring that employaes , ‘_,'p:ﬁ

continue to Jort1CLpa$v in dO“leOH”naﬁlﬁg when an S.E, is transformed. Thase
discuséions did nct, however, result in any proposals for supplementing: the

previous text,

Tha Commission's view is that a more offective guarasntae of

continuzd ﬁartlclaatlrn in decision-making is now reguired, in particular
‘bocavse a different concept based on the ‘Opinion of the Buropean Parliamont

underiics the cmploges participation rules.

L 4 R - dccording to.the Opinion of the Buropean Parliament, which the
Comnission bas followed in its emcnded Proposal, emplcyeas arc to be repre-

; o ~ sonted on tho Superviscry Board of the Buropean company on an ‘equal footing:

with sharcholders, so_fhai the, interests of both groups are properly taken
into account in supervieing the runring of tha compeay and in taking méjo::
decisicns cencerning it. This new concspt of the S.%., which is concerned
eqvally with the 1nterusts of sharuholder and emplo?aes, is incompatible
with =& sxtuailon nhbrn thu rlght of pmaloyeas to be. revresented on the Super~
v&sory Board of the S.HE. could be withdrawn through +rans?orﬂatton of th2 S.E.
into a company vncorvoratud under aabloﬁal law, without equlvalvnu provision

for emg‘oynz pnnwiompaizan, sole&y*by é-rm%nxui oo tho: Geiierbl Necting.

The Comm1331on therefore proposes thal the conversion of an S.F.

invelving a,reduoed.measure,cf-empaeyee pantxompa#ionﬁon‘%h Lgpvbrang bnﬁluﬂ of
the company may oply be effected if a majority of the émployccs® raprosenta~ ’
tives on the Supervisory Board of the 3,d. is conv1nced that transformation

g - is an cconomic necessity, and votos accordingly.




. Thg Tules goVernxng tho tochnlcallties of transformatzon have,
mor nver, be cn arrangad 0ore 1oglcally in accordance with tha obsaervations
Of the Economio and Social Commlttaea

xﬁucle%g R
‘; 1. In ordo“ to give effoct to the rulas for the proteutlon of omplqyeﬁs
3: gre.] 1n€erosts get out in the 1ntroduct10n to the new vers on of this Titls,
L tho' flrst waragranh now . prov1das that an 8.3. may be trénéfofméd b& the
General Haet;ng only upon a propcs al ‘by. the Board of Managemanﬁ, and
that ‘the proposal requires the agreeme nt of the Supoersory Board.

:ij“ 2; Tho newlg added fourth parazraph lays down that tho consent of the

i -Supervzso:y Board to transformatlon of the S.H. 1nto a company on whose
governang bodl*s employce representatlon is not oqulvalant to that re=
“quired under the rules governing tha S,I. will be offcctive only if ‘
snpported by a majority of the emplqyees' represantatives on the Super~ '

:¢vlsory Board. Undor the newly added sacond_paragraphAoflurtlcle 205,

“the Supervisory Board cannot decide whether to give ite consent until

'~ the, Bbérd of Management.-has consulted the European Hbrks‘Cduncil.

5313 1' 3, In accordance with the w1ahes of tha” Miropean Parliament and the Economic
" \, and Social Commlttee, this vrovisxon @nables the S B to be transformod
‘”ﬁvv5; _ von the grounds of unawomdablu cconomic neccssity in certain cxrcumstanoes.lA'
; ‘ A% the samg time howevor, the. COmmLsaion foels. that it takos full account
"",’ of the new concapt of the Burcpean company and of the intercsts of its

- employeas. - ' S ' ‘ “

'f 4;7‘The second and thivd paragféphé aré’rof&iﬁd&’ﬁn?haﬁg d, Tho obéer#ancﬂ'
of a waitinb poribdﬁﬁéfdré 6onv rsion can be cffoctcd is &tlll a sound
L ( 9r1n¢101v. It Jrovents the S.3. b ing used morely a8 a’ means of c‘nanginb
}9¢‘F?“§}? “the Porm of 4 company: Such use and the dangure ‘of abusc arising from
o iy wouldvbe dctrzmuntal to the succoss of the now legal framework for
- “urop anvcompqny However, 'in view of thg grotoctlvz provzsions ensu-
- ring the conﬁinuation.cf a{partic;paiian in.debision;making on the part
‘F~Qf;employecs,-it no longer appears:nécessaf& 4o oxtond this period to
L Pive years as requosted byftho;Edonomic,aﬂd~Social*Cnmmitt¢e..




Article 265
v Cnly the wqrding of the first paragraph has bgen alterad. ‘, .

\ ‘The seccnd paragraph ensurcs that th: Jurogcan Uorus Council is
consultcd before the S.H. is transformod. Tho Laro“*,n p rllam ont proposad o
in respect of Article 125 that the Euroggan'works Council should also bo(} . : | ‘fn
consulted on mattors of iﬁvortﬂnce tﬁ-%hO‘undertaking other than thosa‘éet* B q
out. in the Lrthlwo Such mattcvs would in fact include transformation, albmg  |

‘Ulth dlssoluthn and mergors as spoecified by Parliament.

. - '
*ransformatlon Qlifvrs from the dissolution cof the S.%. or mergers,
however, in that no social plan has been provided for , since transformation
. : ’ . /. . L - .
as such cannot have consequenses for omployces which would nezd to be deald 5

with by a social plan,

Chrticle 26@

The third end fou:th paragraphs have Leen amended so that the tormie
n0xogy conforms with tha® used in the amended provisions of Article ?45 con~

cerning scrutiny of the alteration of the Statutes by the Eurozean Court of -

Justice. The rsader is roferred to the cxnlanstory notes to that Article.

Article 2@1

This provision gave IlSv to mlﬁund’ﬂstanalno concurnlng *hv timing

~ and effect of the transformation. It has tharefore been deleted and incorpo-

rated in a difforent form as the sccond paragraph of Ariticle 268 of the new draft. .

Articls 268

The ﬁransformaxicnbproceduro folloving examination of the transfor- ‘ 117
mation’by‘the Buropean Court of Justice {irticle 266) has boen mede clearer. o
This is tc avoid misunderstandings as to the formalitiss to be carrlod‘uwt ‘
and the segmonce of the procedural steps. The new rules follow nore closcly ' R
the preliminary draf't madv by Professor Sagdyrsl, and take account of t1e 'f

cbservatlonu of ‘the Moonomlc end Social Commlttc

Tha Tirst paragraph mckes it clear that the subsequent transforma-

tion procedurcs taks place at national level. B Y

The second paragraph govorns the offoct of transformation; ualike
the deleted ﬂrtich 267, it mﬁ“bs it clcar that the identity of the company

lPreliminaxy draft Statute for the Eﬁrop 20 company, Decnmbﬁr 1966~ Cempﬁ~
tition seriss 1967-6.



, o - The thlrd and fourth para.grwns of the now dra.f"t contaln ossen:
"”;;tiall‘, tne vrov:.s:.ons rela:tin{’ to! tho procadure 1o k2 followed on completion
of tm.nsforﬁa.tlon, which were containod in thae flrs* and sccond paragra.phs
of he original draft, | - |

: ; The thlrd paragraph of the omgmal toxt is deletod, s:mce ’she
ei‘fect of reglstamng the transforma:bion as ageinst tmrd par‘t:.es is
\xgovomcd 'ty the newly mt"oduced goneral _provision x:egardlng publlca.hcn

in AZ‘tiC ) 9»a.,

)




Title X - Merger

' The provisions of Title XT cbnéernin’t‘r the merger of E&J.rc san

‘compahies hcwe béen completely reurafted anhcug,h tney are sw’;l‘l’!.
'ba.sed oi the fundsmental con ept embodied in the original pro:;osn.l ﬁ.@t ,
a Buropean company should he able to merge with. other Puarcpean cgm;,a:iies'
and with x\limited__cqmpeni es incorporated under national law bty taking

- them over or by forming & new Eurcpean company with them. Mo%eox'rer, o
‘the reverse process shoulfi be permissible 50 that 1% shoa.lc. Ye posp..ble
for a Laropbar' company %o be sbsorbed by .e hmte;ﬂ coapany z,nccrpmtea
L oumnd ler natlona‘! law or to form a new limited company uncler natiam,l law ¢

with A.mgh compaties or with European compsnies (J.,o

y

e ‘ ; .  ,This ccsncépt ‘has been formaliy approved by the Eufopea.n Parliament

. end by the Economic ard Social Committee. However, the Economic. and
o Docliak mmm:.t*i;ee, in rartlcula.r, has ra.@l‘bly pointed out that ihs
' former vules do not do justice Lo this concept and it has stressed 'tha:t

the Statute must include epecific rules on the a.,uf;ulsrbion of an S.E.
by a limited company incorporated under national law.

The former rules were also clearly in need of improvem,n‘t in othar
resnactse. The previously mentioned references to the provisn.on_s
governing Kormation tn Section 2 of Title II wnich rela‘teé to merger

by formation cf a new company are not, in fa wody always appropr‘ta e in

+the case o mergers by take-oOvers

t«:he“e it has not been possible %o refer to Sec‘bi@?,of Title IT
regarling the provisions governing férmafz' om, the bnew provisions'; of. » =
Title XI havas boen a.smmlated, as wer the ;rov:tsmns gcve"m ;g » -
formetion, f!;o' the prov:.smns of the amended Promsa,, for a 'I'hnd L:Lrectlve
' md to those of the Druf'b Conven*bion on the .m*ernahona.a. marger of ‘

Timit ed conpa,nles (2 )

X (1) initial explanatory note to Title XI - Supplensrt to Bulletin § - -
‘ 197G of the European Communities '

{72) In this comnectionsf. the initial ec'planatorm note to the ar*enc.ed
‘ prov:. ions of T:Ltle il, -




: ‘The first Sectmn of the new rules, "General Provis:.orss“ con"taﬁ.ns
; ,e, I*s‘b of all cases in which an S.F. may na.r'tmipa.te in a merger and
‘:;ra;f*ers o the provisions’of. tlus Sts;hute tha.t apply in speoif:.o casese
,Furtber, this Seotion conta.izw general provisions which apply in every
k_case in wh:.ch an S,.E. paft:.clpates ina merger. :

i

e ’I'he second Sectlon la:ys down the rules ‘that apply where an S.E.
-;;-_takes over another S.E.. or a compa.ny governed oy na‘cional 1aw. In th :

i ~;origina1 prdposa.l, 'the rules tha‘b a.pplied in’ these. two cases were '

_;,com@.*med in Sections 1 and (Ar't:.cies 2’71 and. - 274) They can, howeVer,;

Lﬂbe, dgaal’t with ‘bogether,

_ C@sas of merger 'by formation of a new S.E., also dea1+ with in

. ;Sec‘tims 3. and 2 of the original m,,les, are a.lready a.u'tomatica.ly
.ffaevered 'by thc provismns governing formatlon in T:,tle II a.nd no longer
';,‘nead sep,rdte mention other 'i:ha.n in the general provas* ong in ".:he first
 Section of Title XI. The +hird Section of the new text of Title XI

. zy‘fdeals m.'ch the aer-msitmn of an uE. by a limited compan.y incorpora.ted
upder naticnal lewWe

L ‘.‘ ‘,;:; Tbe concludmg four‘th Section of this 'I‘i.tle la;srs down the rules
\;*'tha't apmy to a merger by forma.t:.on of . new llm:l.'bed compa.ny under
; ,national la.w. )

‘MG eral Provisions
.| Article 26 '

) ] Sfotion 1 now prOVJ.d.e:s a comple‘te "151'» of the ve.rious cases in
which an- Sm. may par'tic:lpato ina merger, At the *-nsh of the Enro;:ean |
: :~"'Parli,m=rat a,nd of tha Economxc and uocial Gammttce, rl: emessl;y

admi’bs the posmbzli‘by of me;cger be'tween an S.B. and several other
companies. T was poss:.'ble, under the fovmer proposal, for more than

- ‘two compe.nies -l:o partici pate in the foma-hlon of an S.E. by merger
ARt (Of. Art:.cles 2 end 3 s T |




Section 2 defines thevme, rer operc;tlom, regulated by Title XI, |

in which an S.E. may periicipate.

!

Various people have expressed the wish that an S.%. should also be
able to participate in operations similar to mergers, gch as scizsions ;
However, the oorrespcnding legal forme in ithe various Member States .
differ considerably and in some they are unknowi. ' The es’ablishment of
setisfachory rules for the S,E. therefore presiunté cons.:.derable dlf‘"” culty,
especially in the case of cmqs»fron‘tler operations, At *he present tz.me
the Commission considsrs that such rule° are not absuln.tely necesSsarys

Section 3 of the new rules con‘ta.lns the provision in the form:r
varagrapn 2 coucernmg thp participation in a merger of an S.B, in ;
l;quiatlon. FPurthermors, where national companiss in llmua:c* on are
”“quiz'e%i by an S.E. thpy may pa,r‘clc:.pate in a mer gaTe orreoponding
‘ rLJ es ml:a:ling to the founder companies of the S.E, have alreé.d,y been R .,
adopted in Article 21(2) of the new texte It is logical that nationsl . ‘
l.amlaed conpam.es should receive the same *treatment bn ‘both 'bhese ty'peg
,of merger since their assels are to be transferred to a.n S.E¢ in each

of the two cases.
Article 270 i ; ,

~ The new text of this Articls containe provisions which apply o aft
§4F. in #11 cases in vhich it participates in a merger (paragraph 'l Jo
Fbr:nerly guch provisions did rot exist. They are, however, necéssary 8o
that the references to the 1314 ggm@mng“the merg‘ing companies contained
in the provisions governing forma’icn in Title II or in the subseqm*nt
Sections of Title XI may be complemerted if an S.E. is aff&(‘téidq B

Para,g"aph 2 lays down rules for dram.ng up ‘bhe dralt doc‘ument :}f

eonsti*cuhon or the merge“ pla.n.

- Paragrspn 3;requircs the Board of Fanagement to avproint the -auditers
chosen by»v;th'-s. General Meeting who possess the necessary qualifications for
carrying out the formation audit (Arﬂ:.cle 20%), g.cf. the former Articles

270(2), 271(2))s ' C T




’ Paragwaph 4 'La,ys dom 'tha't +be rescsluhon of the wnera.l i‘uee‘tn
- &ppmwz*g the merga; mus%; be passe& in 11ke ma.naer %0 2 rmsolu't:.on

\ far alterc.tlon of the Statute. This co“r»@mpords to ‘bh@ c,oncep'b
embodied, in the fomer mles (&rtiole 271(1))

‘l’nere are ma.ny' references in éubse@ent Sect:.ons of this Ti'tle
to the prov*‘ siong governing formation 1n Tit;.e II. However, concepts
_'used in 'thn la:tter? ‘such as "*‘orunder comp'my i need to be replaoed in
‘»~‘the case regu ated in Ssctzons 2 and '3, since these are . ooncerned not
, Wi‘bh merger by formaticn - of 2 new S.E. but wz.th merger by take-over.

Article ‘770 makes thi 8 udgustment. _ ‘

o Sect'ion 2
\ W

:A?wwﬁ.sltim hL&JJ ;:ME, » ‘ o
o Articln,?ll S . .

'\‘1‘“1‘. 'Tne matariul requirements in paragraph 1(a) 'ﬁo (e) whs.ch ‘the mewger »

I plan must satis"y in the event of the 'take-—over of 2 limited company
‘by an SeEe co“respond to the ruleb govermng merger 'by 'baks-over :m
§ Ar‘h:i cle 3(2) of the amended p*'oposa.l for - a Third Directive and -

o Artlcle 8{2) of‘ 'bhe Drui“' Conven‘blon on 1n’terna:bio*a1 merg er's‘

& 'Dhe other rules .governing the contexrb of 'the merger plan ‘and its

. v

prox ision.

"{Xrtm_gg;g 27}, 'a.' tq 2'}1 g‘.

: ‘The rules whlu.h go\rem examinat‘*on of the merger plan, explanatw.m

U of 1'1: to- axl interested persons, ccvening of tne General Mee‘.ing, R

; disf“ussmn with employees of repercussions of the merger, determination
of anzr neasures-to be a,dopted in respeet of ‘them a.ni, laenslv, ‘epproval
of the merger by the General Eaaﬁing, in the case bo*h of the caoupary
wqmred and of the acqulrm compa.ny, cons:.st large.ly of" ref‘erenves on

- the qame lines as the provisio.'xs governing formation in Title I.L, :

axmexes -are ahgnea on Ar‘hicle 22 or consis'!: of refererices’ to '!:hat o



. o . (A»’ " . | “ .‘zm-

- As was in fac t e’case'hibhefto, timiteéd companies ihcdrﬁorated o
‘under naticnal law arce therefore sibject to the same Commﬁnity rules.
in all cases where their assets are transferrsd to an S.E. by way of -

LaTZETs

friicle 271 F

-The rules which govern notification of the merger to the Court
of Justice of the Eufopean Commmities for registration in the

Furopean Commercial Register are modelled on Article 26(1).

Article 27; Z

This prov1s1on lays down rules

concerﬁlnp examination of t}e nerger by the courty

V'publiCatién of it and the dafe on which it takes effect on the same lines
as 25a4pfovié ons gﬁVernzng formatloﬁ of an' S JE, (with regard to
raragraph 3, cf. Art 1c7e 26(2) )
**""le d?l h

Fh

A veference to Article 27 ensures the protection of crediters o

- the company‘acquired.‘

i L Avticle 271 4

s This provision regulates the special circumstances which may arise

where the acouiring S.E. ovns shaves in one of the companies acquired.
| The rules in Section 1 correspend in substence to Article 25(1) and
P'f o those in Section 2 to lrticle 5{2) of the Draft Convention on
P .,injernaiioaal nergers, The provision 1s in response 1o a wish

expressed by the Econommc and Social Committecs

2, The rpverae cane, where the company acquifcd owmne shares in the
" S.E., is coverca by the ru_es in zrtzcle 46&4) = which requl*e
tnv ZeBs to dispose of 1ts own shares wnere these are acqulred by

way of universal sticcession.




:fé g it:oq of an S%‘, wigg & 1 miﬁngccggggx_iﬁéorporatéd under national
 f§rt1c1e ?"2
ﬂ* . This pxovision regulates the material requirements to be satis-
“fied by the merger plan, and by the procedzres for exanination and exe
‘plana%ion of it, through referencee to the rules in the second Seotion
"of thxs Title, o K ’

{jgrticle 272 a

1 | ' As_in the case of the t*ansformation of an S.EA “into a 1imitea
‘company inOOTporated under national law- where an S;E 'is taken over by
:hsuoh a oompany, the questlon of representation of employees on the late
“ter*s governing bodies also-ariges if the . 1imited vompany*inQQrporated
e under natlonal law is not eubject- to~emplaxaghpartia1pat4on rule§\¢qui—

f?valent to those which govern the S.E. L ,-f\“\\: f;j; o o «,? 

~4s in the case of transformation, ‘the Commission coneiders it

j?aﬁ unjustﬁfied, in the event of a merger, that througn the merger, oM~ A

: ployees of the S.E. should lose their representation on the Supervxsory7bg ’
ﬁ;oard cf their company or see it considerably redused aga1ns+ the wishesf"

’ of their ‘elected “epresentatives.r

: In this connection, reference should be malle as rngards poinﬁs
ef detall to the explanatory nctes to Article 264, cOﬂéerning transfor-
mﬁtlonp o :

. Article 212 b %o 272 a' -

Ce With regard to an S.B. which has been aoquired, the rules which
e govern the GOnvening of +the. General Meeting, dlSGﬂSSiOﬂ u;th employees
on’ regercuseions of the merger; determ1natmon of‘any measures ‘to be
adopte» in respect of them and approval of the merger by the Genexal
Meeﬁinp, conqist«of references to the prov&51ons go"erning fornazzona

On the other hand, with regard to. the~acqu1r1ng l1m1%ed sompany
these matters may be s@ttled by the national law applicable to them’ and
therefore need noi be dealt wlth by the Statute.

V




i

'Article,ZTE e

“Arzicle 27. However, creditors may well avail thenselves of anylmor: 

company, owns all or part of the shares of the SeE.

‘the same waye

m:u.s Arti cle Jays dowa rules govemmg eubemnsion of the rerger

by the Sourt of Justice of the European Communities and is modelled on -

the corresponding Article concernming transformation (Article 266).

| Artié“e 272 £

Thie provision regulates registration of the merger in the
Furopean Curinercial Hegister and notics of such reg stration at

Community level.

Article 272 g

The effect of the merwer - that the S.D. ceases to exist - is
governed by uvi;:«.md.amn rules at Community level. '

ﬂgrr‘ti*cle 272 h

This provision protec'ts cremtors of the S.5. by veferring to

favourable gnarantees to which they may be entitled under the law

governing the acgaird ng companye

Article 272 1

This Article lays down the rules which apply where the 'acquirinﬁg"

' Article 271 i notwithstanding, no raler are laid down for the final
treatment of euch shares; tikie ig governed by the law to which the
acquiring cvmpany is subijsct (in this ca!xnéc'b-‘ on, . 8ee the 'explanatory
notes to Article 28 and the Goldmer Report on Arvicle 5 of the Draft

COnve::t,;on on i ternatmnal mergers)

A : : L
Sect;on & ‘ L T

Moszer Ly forpation of a new limited 1isbility compeny incdipovatod
srder nati mal law ' '

Axticie 273

This Article lays down rules governing the material requirements

’

which the merger plan must sa‘t;}.sfy;_ References 4o the provisions

governing formation were possible since the ceges are arranged in mich




;, ‘I‘he opening ba;.ance shaet to be prepareﬂ under Art:.c 2”(‘! »
f' in respec't of S.E. haq not- ’been preﬁcribcd for- yhe new -cenpany %ﬂ i(b is
o incarporated. undez* nat:.onal law. Urder Art:.cle 273 ey dome#;.c law '

}ualz apply in this caee..

- Paragraph 3 cor“esponds to Artlple 45(L) of the Braft Convertioq
R o international ner. ger. ’

Paragraph 4 con'xems the quc,,hf" ca;t:.ons of the a.udrtorb not

N
e

;wvered m paragraph 2 by +he referﬂnce to Artzcle 23.

"‘h;—: content of These Ar'b:v.oles correaponds “bo tnat of Arta.cle 272 a, )
i " Equal treatment of the S.,L‘. is ,}ustiﬁbd by ihe fact that in both
. vases the BB ceases to exist and 'bra.nsfers its assets and liab:.lities ;

to a campany :muorporated under na"biona:. lawe
\f»czevzzﬁ.e»f

7 ‘I’he ruies gover*ung formatzon of 'the new: oompa'.n;yr corrrspond 'ho
Art:.ele 46 of the Draft Gonv«ertion on internat:.c al mergers

. Article zz;

| , I'L' was possible to 1ay down Tules governing examinatwn of the
o merger by the European Ocur‘c of Jus't,;ca and reg:.stratlon of the merger
by ref’erence to the prow &:Lons which apply 'bo mergers. by take-—over of.
‘ &n Sobu }

'.’,‘4’

: "The ‘i;.L e spa&ii‘zed in pa.ragraph in govemed by the 'orovisions
referred. to in Article 273 e. It is important becanse of the effects
' iqrefer:ed to in Article 273 g
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~tiole 972
\irticte 272 &

The expiry of the S.E. must eoincide witk the formation of the

new company. Thus, 4n comtrast with other forms of mex“gs’r,',the effects ;

of the merger cannot be regulated exhanstively at-Copmuntty levels

Article 273 h

Fhis provision corresponds to Articleb‘272 he

Avticle 273 i

Paragraph 1 of this provision corresponds to Article 272 1 (1);
reference may be made to the exvlanstory notes to the latter. ,

Paragraph 2, on the other hand, corresponds to Article 28{2);

reference may, again, be made to the explanatory notes to he lattere

A ‘2 ATy DT -
Articie 274

Dogusition by en S.B. is now dealt with in Section 2 of this

Title. Article 274 has tharefore been delatede




Title I«-T tion

: No changes have been ma.é‘.e Yo the substmce of the provz.s:.ons
of tms Title, - The 'rules laid down in the Statute have been
apprwed in prim:.ple hoth by the E;rOpean Papliament . a.nd ‘oy the
£ uoonemc gnd mm.;al Gomit'bee. :

§ onﬁ;t— Format'!on '

mw;e 25

: The Buropean Parliament wishod %o Fmpp‘j.amex;\+ thzs provxs:.on
ooncaming the formstion of a }Ehropean holding eompatw with a clause

s“‘ipulating that share‘aolders’ ’oenefrbs under dauble ta':ahon agree~
N men'te should no'b be pre,}udwed.

RN

c Holding companies with:.n the Commiby are generally oovered by
such agreements. As a rule, an S.E. or 1'%: sha:z*ehmlders ‘benefit from
them with&ut gpecial mantlon bemg f&ecessary. 'However, double taxation :
a.grec.;menta do not - a.pply o holding oompmlea su’ojec't 10 a spec:.al ‘ta..c
system, as my, in par'ﬁicular, ‘be the ca;,e xn La,xembourg. \

v 'I'he addition to Article 275 could, however, lead to such companies
u:’x,;ustifiably deriving benefit from doudble taxation agreements, This
mst be prevented in the interests of combatwing tax evasmn. ' ‘

“.:-\-"f_ @ ,.,.:- ,

In view bf' ﬁhese cmsidera‘timns, the Gormm.ssion ha.s not a:lopted the
emend.mmt dnsired. :

Sec‘k“or é o Femanan*b gstablisMs and sgbsids.ax'ies
éwtz 1cle 2:28

. To avoid deu"ble taxation of an S.E» mth a permanent es‘babll.»hment
oo An erothn" Hember S‘ta:te, the Euvpea.n Parhament would like rules on:
~ the lines of those in Article 281(2) added to Article 278 to ensure
tha’t pemcmen‘t asta‘blishmen‘hs and subsidiary companies aa.*e givea equa.}.
treatment when carrving logses forward 1o the SeEs

&5
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This request for parity is, however, misconceived since the
situations of the permament establishment and subsidiary company:
are not identical. The Statute applies only to permanent establish-
ments within the Community (Ariicle 278), whereas there is no such
limitation in the case of 'subsidiary companies (Article 281), It is
known that all Member States including the three new ones permit
resident companies to carry forward their losses. It ‘herefore
follows that under Article 279 permanent establishments will also
be able to do so, The proposed paragraph 5 is hence superfluous.

Subsidiary campanies on the other hand may find that under the
- fiscal system of a third country they are unable to carry forward
their losses, Provision is therefore made for this contingency in

Article 281, paragraph 2, first sentence, -

Artioles 280 and 281

The amendments are no more than technical corrections.
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Title XIITI -~ Offences

Article 282

1,

2e

The concept underlying the previous rules has been retained.
Bowever, the European Parliement is unwilling to lecave it to
Member States to lay down the penalties attaching to the
offences set out in the Annex to the Statute (Annex 4 of the

new text)s It has called for a Community Directive -establishing
the nature of the offences and the appropriate penalties. The
Economic and Socizl Committee has also stated that it is in

favour of establishing penalties as part of Community law.

In the Commission's view, t0o meet the Parliament's request would
give rise to difficultlegal questions regarding the equivalence

of the penalties provided under the existing wide vériety of
gystems of crininal law and forms of criminal procedures, and would

unnecessarily increase the complexity of {the Statute.

The aim is to penalize certain offences set out in the Annex to
the Statute (Annex 4)« "It can be ‘left to the national legislatures
1o provide for the means most suited to achieving this aim in the

particular national context.

The wording of Article 282 has been amended to tcke account of the
special circumstances which result from the distinction drawn in
Germany between administrative offences punishable by fines and
criminal offences - S RN .o In fact, certain acts
equivalent 1o those set out in the Amnex are dealt with in

Germany not as criminal but as administrative offences.
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Title XIV - TFinol Provisions

Article 285

The Buropean-Parliament and the Economic and Social Committee
have expressed misgivings about the shoriness of the period wifhin vhich
national laws must be adapted. At the wish of the Furopean Parliament
this period has been extended to 12 months.

Article 234

At the wish of the European Parliament, the period referred to
in Article 284 has also been extended to 12 momths to keep it in line
with the period referred to in Article 283,



ANNIX I

Article 102 of the Statute has been cltered in conformity with
the opinion of the European Parliament. As a result, thc national
eriployee reprcsentative bodies to whom refercnce is nade in the
provisions of Title V and elsewhcre in the Statute are now listed

in this fAnnmex.

Reference is made in these provisions, at times, to representation
at plant level and, at times, to central reprcsentation (cfe core
Article 131, where the clection of members of the Group Worls Council

ie primarily a nctter for the centrally formed employec representative

bOd{y )o

Anncx I has accordingly becn divided into two Eections, in which
the represcentative bodies and thiir legcl cor negotianted bases are
listed at each of the two levelse Only such representative bodics
have been listed for which there is a statutory or generally
rccognized negotiated basis open to oll euploycess At the present
tine no wuch reprcesentation cxists eithoer in the United Kingdom -
or in Ireland. In Belgium and Dennark they so far exist only ot

works level.

The Annex will have to be kept up-dated in the light of develop-
nents and, where nccessary, restated in grecater details The latter
point applies particularly in the case of Itnly, where “"Commissioni
interne" have in many undertalings bcen replaced or complemented by
"Consigli di fabbrica'" as thoe ropresentative body for 211 the

employees, wholly or partly acsuming the tasks of the former.
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ANNEX IT

1. Annex II contains the electoral rulés recommended by the Burdpean
Parliament for the Buropean Works Council. Theéé riles have been incor-
porated into the:Statute by the new Article 104, |

As regards the reasons for introducing the electoral rules, reference
should be made to the explenatory notes on the new version of Article 104
of the Statute,

The rules were prepared by the Legal Affairs Committee of the
Turopean Parliament in consultation with the rapporteur of the Committee
for Social Affairs and with the technical support of officials of the

Conmission.

2, ©  Seotion I (Articles 1 to0.8) contains the general rules applying

1o elections,

Al

Hembers of the Buropean Works Council are dected at the individual
establishments of the 5,E. by the workers employed thereih, irrespgctive of
their nationality and by direct, secret ballot (Articlés 1l and 3 (1)). Lists
of candidates may be submitted by the trades unions and by groups of em—
ployees (Article 3 (2)). |

I3

There secms n6 justification in'graﬁting the right to appoint candi-
dates only to the ﬁnions; as is the case e.g. in Belgium, The relationship
between organised and unorganised labour varies too greatly in this respect
from one Member State to another and to Bome extent, within the same Member
State, even from one undertaking to the next. It appears however to be justi-
fied to increase the minimum mumber proposed by the Parliament for-groups
of employees from 25 t0'100,in order to'prévent too wide a fragmentation

of votes,

Employees have not been divided up into individual groups, such
as "workers", "staff", or "supervisory staff"™ for the purpose of European
Works Council elections, Such categorisation differs too greatly from
Member State to Member State. On this point, the Legal Affairs Commitiee's
Supplementary Repori reads : "The division of
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employees into different electoral groups is based on the particular
characteristics of the rcspective national systems of employees!
representetion. These characteristics certainly do not apply to
enployee representation at the international level; . neither

its functions nor its composition are thc samec". (1),

By adopting the d'Hondt systen of proportional representation
by the moximun quotient nethod with a preference vote for onc
candidate on the clected list (Articles 5 znd &) fair representation
on the European Works Council of all groups of employecs in the

egtablishment concerned can in fact be ensured as far as possible.

3 Preparations for (Articles 14 to 16) and implementation of
(Articles 17 to 19) the cloctions governed by Section 1I are in the
hands of an electorzl cormission, indepcndent of the S.Es.'s Board of
Menagenent (Articles 9 to 13), which is to be set up in the establish-

went concerned (Article 11),

The tine-linits included in the individual clectoral rules
relate to a timetable, according to which thie clections are due to
’take place not more than 75 days after the formation of the S.H., or
30 days before the expiry of the neriod of office of the Iuropcan
Works Council that is to be re-clected (cf. Article 14(1)). To ensure
trouble--free adhesion to this timetable, the period fixed under
Article 9(2)) for objections agoinst the listing of all establishnents
paerticipating in the election was reduced, contrary to the text of

the Buropcan Parlioment's Opinion, from 20 days to 15.

n Section III (Articlc 20) covers contestation of the elections

and the consequences thereof.

(1) P.Be 35.861, Docunent 67/74 of 26.6.1974 paragraph 113,



{J

- 132 -

Se As regards details of the voting procedurcs, reference shox_xld
be made to Mr. Bruggerts explenatory corments in the Legal Affairs
Comnittee's Suppleuentary Report (op.cite paragraph 118). This
applies particularly as regards the description of the dtHondt
maximur quotient method (Document 67/74 P.E. 35.861/fin. of
264641974, poragrephs 112 to 130),
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ANNEX IIT

1. The provisions regarding thce election of employces!
representatives to the Supervisory Board were, like the provisions
of Amnex II regarding elections for the Zuropeaon Works Council,
prepared by the Iuropean Parliament's Legal Affairs Committee in
consultalion with the rapporteur of the Cormittee for Social
Affoirs and with the technical assistance of the officials of the
Cormission and approved by thu Plenunm of the European Parliament.
These were incorporated inmto the Statute by the new Article 137(1),
which corresponds to Article 137 o of thc text of the Europcan

Perlicnent's Opinion,

The reasons why the provisions werce introduced have already
been stated in the explanatory notes on the new version of Articlc 137,
lere the chief points have also boen set out that the new wording

shares with the criginal proposal and alse thoee mm whish they dAiffer.

2 General natteres are dealt with in Article 137 of the Statute

cnd in Section II of Ammex IIT.

As was done previously, provision is made for the indirect
clection of enployees! reprcesentatives to the Suncrvisory Board, in
cases wherc scveral establishments participate (Article 1(1))s Under
the ncw provisions, the votes in this case are cast by special electors
elected on a uniform basis in the individual ectablishments (Article 1(2)).
Not only the S.DTe's cmployecs but also the employees of group under-
tekings controlled by the S.E. having their registered offices within
the Membur States participate in these elcctions (Article 137(1) (3) and
(4) of the Statute; Article 1(1) of Amnex III). If a vote is to be
taken in only onc establishment, however, the cmployees! representatives

will be elected directly (Article 1(3)).



For the grounds underlying these regulations, reference should
be made to the explanatory notes on Article 137 of the new proposal
and to paragraphs 131 and 132 of thc Supplementary Report of the
European Parliamentt's Legal Affairs Cormittee (1)

3 Section II (Ariicles 3 to 22) governs the indirect election of

enployeces' representatives.

4 Sub-section A of this Section {Articles 3 to 6) governs the
election of electoral delegates on the principles applying in the case
of the election of members of the Buropean Works Council (cfe in
particular, Article 3(1)). |

Se Sub-section B of this Section (Articles 7 to 21) governs the

election of employees! reprgsentatives by the electoral delegatos.

Nominations moy be submitted by the Buropean Works Council, the
trade?unions, and groups of employees or electoral delegates (Article T)e
For thc samc reasons as were stated in the explanatory notes to
Appendix II in respect of elections for the Duropean Works Council, it

would not be proper to accord nomination rights only to the trades unions.

The electoral college for its part elects the employees!
representatives on ths Supervisory Board of the S.E. If a pumber of
representatives arc to be clected the d'Hondt system of proportional
representation by the maximum quotient method will be used (Articles 10 )
" and 11), Here, too, as in the case of elections for the Buropean Works
Council, every attempt is made Yo use voting proccdures to cnsure that

all groups of employees will be represented on the Supervisory Board.

The technical implemgnitation of elections of electoral delegates.
and. of employee represensatives on the Supervisory Board is closely
coordinated with that applying to membership of the Euronean Works
Council, v

(1) P E. 354861 ~ Document $7/74 of 264641974
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Preporations for and implementction of the elections is left
to a central electoral cormission (Article 14)e¢ This commission is
compoged of three members appointed from the electoral commigsions at
plent level. The central clectoral comnission presides over the
discussions within the electoral college (Article 19), Provision
has been made to ensurce that nominations not made by the electoral
delegates thenselves can still be amended, withdrawn or consolidated
with other nominations in the electoral college by thoir representatives
(Article 13(4)).

Ge Sub-section C (Lrticle 22) covers contestation of the elcctions,

Te Scction IITI governs the direct election of employees! repres-
entatives on the Supervisory Board which occurs in accordance with

Article 1(3) if voting is confined to one establishment.

The elcctions arc prepared as provided in respect of those for
the Buropean Works Council; seats will be distributed in accordance
with the rules applying under Section II with regard to the electoral

collega,

Ce As regords details of the electoral rules, reference should be

nade to the Supplementary Report of the Legal Affairs Committee, by
Mr. Brugger (1). This applies particularly to an explanation of the
dtHondt naximunm quotient method (2),

9 Certain technical departures have, however, been made from the

electoral rules as stated in the Buropean Parliamentts Opinion.

These relate to the alteration of Article 137(2) of the Statute
consequent upon the Duropean Parlioment's Opinion. Conbrary to the

original wording of the Commission® proposal and the recommendations

(1) PE 35,561 ~ Document 67/74 of 26.6,1974, paracraphs 131-141.
(2) Paragraph 138,
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of the Buropean Parliament's Legal Affairs Committee, the election to the
Supervisory Board of a number of employee representativés from outside the
undertaking is no longer mandatorily rejuisite.

Consequently, when distributing seats on the Supervisory Board, it
was no longer necessary to ensure that the required mumber of persons from
outside the undertaking under Article 137 (2) should obtain seats on the Board.

According to the new versicn of Article 137(2), it is necessary now only to
prevent more seats falling to candidates from outside the undertaking than is
permitted under Article 137 (2).

Having regard to the above, Articles 8 regarding the lists of candi-
dates and 10 (3) and (4) and 11 regarding the distribution of seats in the
event of there being several lists, and 12 (1) and (2)>regérding‘the distri-
bution of seats where there is only one list have been altered accordingly.

If, as a result, the number of seats allotted to candidates not em~
ployed in an establishment of the S,E. exceeds, as to the persons not em—
ployed in the est&blgshments of the S.E., the maximum number permitted under
Article 137(2), the supernumerary candidates must give way to the candidates
employed in an establishment 6f the S,EB., who are next in line on their
electoral list. Example :

Five employees! representatives are to be elected to the Supervisory
Board, Under the maxirmum quotieﬁt,system of dtHondt (Article 11 (1) seats 1
and 3 are to be allotted to list 4, seats 2 and 4 to list B, and seat 5 to
list C. | o .

Seat 1 falls to a candidate not employed in an establishment of the
S.E, entered on list 4, either throﬁgh precedence on the list itself cr as
a result of preferential votes in his favour ; seat 4 is allocated to a
gimilar candidate on list B, '

If seat 5, allotted to list C, subsequently falls to a candidate on:
this list not employed in an establishment of the S5.E,, in order to prevent
that more persons not employed in an establishment of the S.,E, will be elec~
ted than is permitted under Article 137 (2), this candidate must give way, on
the distribution of seats, to the candidate nearest to him on list C either
in sequence of listing or in the number of preference votes obtained, but em—
ployed in an establishment of the S,Z. (Article 11 (3).

10, In article 23 (3), the minimum number required in cases of direct
elections for groups of emplcyees wishing to submit lists of candidates was
increaged, as compared with the proposal of the Buropean Parliament, from

25 to 109, a8 in the similar case:unde? article 3(2) of Annex IT.
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ANNEX IY¥

In the introductory cleause, it is left to the Member States -
as a consequence of the alteration of Article 282 -~ to penalise
the incidents subsequently listed either by criminal proceedings

or in some other waye

As incident under iten VIII has been cxtended fto include the
threat of sanctions not only in the casc of a breach of
Article 82 but also of failure to fuliil the declaration

obligations under Article 46 a of the new version.

The incidents under IX to XI have becn ncwly addeds. Under IX,
Member States arc obliged to initroduce sanctions against the
breach of thc obligations of secrecy under the Statute for

Zuropean Conpanies.

No effcective protection cgainst the rcevelation of secrets has
hitherto been afforded, but is noretheless indispensablc. The
provision embraccs all persons who have a duty of secrecy imposed
upon them by the Stotute, ice., in particular, members of the
Board of Manogement, of tlhe Supervisory Board, of the Furopean
Works Council, and of thc¢ Group Works Council, oauditors, trade
union repregentatives atterding neetings of the Buropean Works

Council, anC Europecan Works Ccuncil experts.

X. wos necessary in order to ensure that the votes of European
Works Council nembers and of c¢mploress? representatives on the
Supervisory Doard of the S.E. romain free from unfoir influence.
Comparable provisions may be fuund in the legislation of certain
Member States, protceting the irplementotion of elections for

erzployee reprcucntative bodies sev up undser municipal low,

XI, serves to protect the trade nomes of the S.E. by crcating

sanctions ageinst the unlawful usc of confusing descriptiorsa

XIT, is intended to facilitate transactions with the S.E. and to

ensure that third parties heving dealings with it will have coniinuing

and untrammeled access to irformation that is importaznt to them,
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Obligations on the part of Member States such as those
nentioned under ., and XII. have also been incorporated by
the Commission into Article 19(2) of its proposal for a
regulation of the Council on the European Co-—operation
grouping (ECG) (1).

-

(1) oOfficial Journal of thc EEC C 14 of 15.2.1974, with explanatory
notes printed as Supploment 1/74 to the Bulletin of the European
Cormunitics.
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