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PROPOSED

COUNCIL REGULATION

,'arlﬂ"wg Regulation (EEC) NO 459/68 on protection against dumping or the
granting of bounties or subsidies by countries which are not members of
the Zuropean Economic Community

TAE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community,

and in particular Articles 113 and 213 thereof,
Hawving regard to the proposal from the Commission, i I

Whereas the European Economic Community has adopted common rules on.
protection against dumping or the grant1ng of bounties or subsidies by
cocuntries which are not members of the Commun1ty which are conta1n;d in.
Council Regulation (EEC) N° 459/68(1)

Ne 16817792,

, as last amended by Regulation (EEC)

whereas these common rules were adopted in conformity with the existing
‘sieérnational obligations, in particular with those resulting from
;:?;te VI of. the GATT and thefirst Agreement on ImpLemehtatioh of
“~ticie VI of the GATT (1967 Anti-Dumping Code);

fereas the Multilateral Trade Negotiafions concluded in 1979 have resulted
in & new Agreement on Implementation of AEticLe’VI GATT (1979 Anti—Dumping
.cce) and in an ‘Agreement on Interpretation and Application of Articles VI,
~VI and XXIII of the GATT reLat1ng to subs1d1es and counte vailing
L2asures; :
v

khoreas it is_ therefore appfopriate to aLfgn the Community‘- regutations
~on the 1979 Agreements, in parficuta}von theirprovisions with regard to
subsidies and possibLe«counter measures, to the determination of injury,
especially the criteria to be applied and the new rules on causality and
regiohaL protection, to undertakings and their monitoring, to.the duration
oY provisional duties and to the possible retroactive appLiéation of

¥

enti-dumping and countervailing duties;.

L1y DO LT 93, 17:04:7968, pe 1
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are

Whereas it 1s desirable thét the rules for determining normal value should

be presented more clearly and in greater detail; whereas it should be specifically
provided that sales on the domestic market of the country. of origin or export which
relatively small in_relation to the quantities sold for export do not necessarily
form a proper basis for determining the dumping margin; whereas the costs to be
used where recourse is made to a constructed normal value must be those arising

in the ordinary course of trade; whereas the established international practice of
permitt{ng transactions between related parties to be disregarded as not being

in tHe ordinary course of trade should be expressly reflected in the Community's

regulations;

Whereas imported products are sometimes first resold to an independent buyer in
the Community at a loss; whereas it seems reasonable in such cases to allow the

reconstruction of the export price from the price at which such resale takes pLate,

‘provided that certain strictly defined criteria are met;

Whereas the export price and the normal value should normally be compared at the

same level of’trade; whereas rules should consequently be provided for adjustingr

these wnere they are at different levels of trade;

Wheress it seems advisable to Lay down in some detail the manner in which the

‘amount of any subsidy is to be determined;

Wnereas it seems appropriate to sét out certain factors which may be relevant
for the determination of a threat of injury;
Whereas it seems appropriate to make it clear that in case of withdrawal of a

complaint Proceedings may but need not necessarily be terminated;

Whereas the experience acquired in the application of the Community’s régulations
demonstrates that it is appropriate to simplify procedures especially those
relating to the introduction of complaints and their subsequent examinétion,

to the_initﬁation of proceedings, the conduct of investigations and the disclosure

of information;



Whereas it 1is appropr{ate to provide for open and fair procedures for the

review of measures taken;

Whereas it 1is opportuhe to take advantage of the above amendments to proceed

to a general streamlining and linguistic simplification of the regulations,

HAS ADOPTED THIS REGULATION:



Article 1
The title of Regulation (EEC) No 459/68 is changed to the following:
"Regulation (EEC) No 459/68 of the Council of 5 April 1968 on
protection against dumped or subsidized imports from countries not
members of the European Economic Community."

Article 1(1) of that Regulation is replaced by the following:

"Article 1 - Applicability

This Regulation lays down provisions for protection agaihst dumped
or subsidized imports from countries not members of the European

Economic Community."



Article 2

ArtiCLe 2 of ReguLation (EEC) No 459/68 shall bear the title "Dumping".
Article 2(1) of that Regulation shall be replaced by the following:

"An anti-dumping duty may be applied to any dumped product whose

introduction into Community commerce causes injury."

Article 3(1) of that Regulation becomes Article 2(2). o

Article 3(2) of that Regulation becomes Article 2(35, subject to the

following modifications:

a) Subparagraph (a)(bb) is replaced by the fo@Lowing:

“(bb) when there are no sales of the Llike product ih the ordinary
- course of trade on the domestic market of the country of origin
or export, or when such sales do not permit a proper
compar{son because they are too small in relation to the
quantities sold for export, or because of other particular

market situations:

i) the comparable price of the Like product when exported to
any third country, which may be the highest such export price

but should be a representative price, or

ii)the constructed value, i.e., the costs in the ordinary

~ course of trade of materials and hanufacture - including
overheads = in the country of origin, pLQs a reasonable
profit margin; as a general rule, and provided that a profit
is normally realized on sales of products of the same general.
category on the domestic market of the country of origin, the
addition for profit shall not exceed such normal profit. In
other cases, the addition shall be determined on any reasonable

basis, using available information.



b) In subparagraph (b), fifth line, the words '"cost of production'
are replaced by the words 'costs of production, both fixed and

variable,';
c) The following new text becomes subparagraph (e):

""e) For the purpose of determining normal value, transactions between
related parties may be considered as not being in the ordinary
course of trade unless the Community authorities .are satisfied
that the prices and costs involved are comparable to those

involved in transaétions between unrelated parties."
4. a) Article 3(3) of that Regulation becomes Article 2(4) (a) and (b)
b) The following new text becomes Article 2(4)(c):

""¢) The export price may also be constructed as in the previous
paragraph whenever there are reasonable grounds for believing or
suspecting that the price at which an imported product is first
resold to an independent buyer is less than its export price plus
all additional costs = both fixed and variable -, duties and
taxes incurred between export and resale, provided that resales

at such prices:

(aa) have been made over an extended period of time and in

substantial quantities; and

(bb) are not at prices which permit recovery of all costs within

a reasonable period of time in the normal course of trade."

5. Article 3(4) of that Regulation is replaced by the following, which
becomes Article 2(5):

"5. a) For the purposes of a fair comparison, the export price and the
normal value shall be on a comparable basis as regards physical

characteristics of the product, gquantities, and conditions and



b)

terms of sale. They shall normally be compared at the same level
of trade, preferabty at the ex-factory level, and as nearly as

possible at the same time.

If the export price and the normal value are not on a comparable
basis in respect of the factors mentioned in the preceding
subparagraph, due allowance shall be made in each case, on its
merits, for differences affecting price comparability. Where

an interested party claims such an allowance, it must prove that
its claim is justified. The following guidelines shall apply

in determining these al lowances:

(aa) differences in physical characteristics of the product:
allowance for such differences shall normally be based on
.the effect on the market value in the country of origin or
export; however, whereAdomestic pricing data in that
country are not available or do not permit a fair comparison,
the calculation shall be based on those production costs

accounting for such differences;

(bb) differences in quantities: allowances shall be made when
the amount of any price differential is wholly or partly due
to either: -

i) price discouhts for quantity sales which have been made
« freely available in the normal course of trade ovér a

représentative preceding period of time, usually not
less than six months, and in respect of a substantial
proportion, usually not less than 20%, of the total sales
of the product under consideration made on the domestic
market or, where applicable, on a third-country market;
deferred discounts may be recognized if they are based
on consistent practice in prior periods, or on'an
undertaking to‘compLy with the conditions required to

qualify for the deferred discount, or

i1) to savings in the cost of producing different quantities.

-



c)

(cc)

(dd)

(ee)

However, when the export price is based on quantities which are
less than the smallest quantity sold on the domestic market or,
if applicable, to third countries, then the allowance shall

be determined in such a manner as to reflect the higher price
for which the smaller quantity would be sold on the domestic

market or, if applicable, on a third~countryvmarket;

differences in conditions and terms of sale: allowances shall
be Llimited, in general, to those differences which bear a
direct relationship to the sales under consideration and
include, for example, differences in duties and indirect

taxation, credit terms, guarantees, warranties, technical

assistance, servicing, commissions or salaries paid to salesmen,
packing, transport, insurance, handling, loading and anciflary
costs; allowances generally will not be made for differences

in overheads and general expenses, including research and
development cosfs, or advertising, unless such costs are
incurred on behalf of a purchaser; the amount of these

al lowances shall normally be determined by the cost of such
differences to the seller, though consideration may also be

given to their effect on the value of the product;

differences in the level of trade: where sales at the same level
of trade do not exist or are insufficient to be regarded as

representative, the allowance to be made on sales at a different
level of trade shall be based on the costs directly attributable

to that difference.

allocation of costs: in general, all cost calculations shall
be based on available accounting data, normally allocated,
where.necessary, in proportion to the turnover for each product

and market under consideration.

No product shall be considered to have been dumped by reason of the

exemption of such product from duties or taxes borne by the Like

product when destined for consumption in the country of origin or

export, or by reason of the refund of such duties or taxes."



6. Article 5 of that Regulation is replaced by the following, which

becomes Article 2(6):

“6. For the purpose of this Regulation, "like product" means a product
which is identical, i.e., alike in all respects to the product
under consideration, or in the absence of such a product, another

product which has characteristics closely resembling those of the

product under consideration."”

7. Article 3(5) of that Regulation becomes Article 2(7).
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Article 3

Article 22 of Regulation (EEC) No 459/68 is replaced by the following,

which becomes Article 3:

"Article 3 - Subsidies

g ¥

A countervailing duty may be imposed for the purpose of offsetting any
subsidy bestowed, directly or indirectly, in the country of origin
or export, upon the manufacture, production, export or transport of

any product whose introduction into Community commerce causes injury.

Subsidies bestowed on exports include, but are not Llimited to, the

practices listed in Annex A to this Regulation.

The exemption of a product from import charges or indirect taxes, as
defined in the Notes to Annex A  to this Regulation, effectively
borne by the like product when destined for consumption in the country
of origin or export, or the refund of such charges or taxes, shall not

be considered as a subsidy for the purposes of this Regulation.

a) The amount of the subsidy shall be determined per unit of the

subsidized product exported to the Community.

b) In establishing the amount of any subsidy the following elements
shall -be deducted from the total subsidy:

(aa) any application fee, deposit, or similar payment made in

order to qualify for, or receive the benefit of, the subsidy,

(bb) export taxes, duties or other charges levied on the export of
the product to the Community specifically intended to offset
the subsidy. ;

Where an interested party claims such a deduction, it must prove

that the claim is justified.
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¢) Where the subsidy is not granted by reference to the quantities
manufactured, produced, exported or transported, the amount shall
" be determined by allocating the value of the subsidy as
appropriate over the level of production or exports of the product
concerned during a suitable period. Normally this period shall be
the accounting year of the beneficiary. However, where the
subsidy 1is used to acquire productive assets the period shall

correspond to a reasonable period for depreciation.

d) The value of subsidized lLoans or guarantees shall generally be
considered as the difference between interest rates paid or payable
by the beneficiary and normal commercial rates effectively

payable on comparable loans or guarantees.

e) In the case of imports from non-market economy countries and in

particular those to which Regulations (EEC) Nos 2532/78(1) aﬁd

925/?9(2) apply, the amount of any subsidy may be determined by
comparing the export price as calculated in accordance with
Article 2(4) with the normal value as determined in accordance with

Article 2(3)(c).

f) Where the amount of subsidization varies, weighted averages may
be established.

-

(1) 0J No L 306 of.31.10.1978, p. 1
(2) 0J No L 131 of 29.05.1979, p. 1
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‘Article 4

Article 4 of Regulation (EEC) No 459/68 is replaced by the following:

"Article 4 - Injury

1. A determination of injury shall be made only if the dumped or

subsidized imports are, through the effects of dumping or

subsidization, causing injury i.e., causing or threatening to cause

material injury to an established Community industry or materially

by

" retarding the establishment of such an industry. Injuries caused

other factors which, individually or in combination, also adversely

affect the Community industry must not be attributed to the dumped

or

An

or

a)

b)

c)

subsidized imports.

examination of injury shall involve the following factors, no one

several of which can necessarily give decisive guidance:

volume of dumped or subsidized imports, in particular whether there
has been a significant increase, either in absolute terms or

relative to production or consumption in the Community;

the prices of dumped or subsidized imports in particular whether
there has been a significant price undercutting as compared with

the price of a Like product in the Community;

the consequent impact on the industry concerned as indicated by

actual or potential trends in the relevant economic factors such as:

= productioh

- utilization of capacity

- stocks

- sales

- market share

- prices (i.e., depression of prices or prevention of price increases

which otherwise would have occurred)



profits s

return on investment

cash flow

employment.

3. A determination of threat of injury may only be made where a particular
situation is likely to -develop into actual injury. In this regard

account may be taken of factors such as:

a) rate of increase of the dumped or subsidized exports to the
Community,

b) capacity of the country of origin or export to generate further
such exports, and the likelihood that such exports will be to the

Community, -

¢) the nature of any subsidy and the trade effects likely to arise

therefrom.

4. The effect of the dumped or subsidized imports shall be assessed in
relation to the Community production of the like product when
available data permit its separate identification. When the
Community production of the like product has no separate identity,
the effe€; of the dumped or subsidized imports shall be assessed in
relation to the production of the narrowest group or ‘range of

. production which includes the like product for which the necessary

information can be found.

.5.  The term "Community industry" shall be interpreted as referring to
the Community producers as a whole of the like product or to those
of them whose collective output. of the products constitutes a major
proportion of the total Community production of .those products

except that:

- when producers are related to the exporters or importers or are
themselves importers of the allegedly dumped or subsidized product -
the term “Community industry"” may be interpreted as referring to

the rest of the producers;
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- in exceptional circumstances the Community may, for the production
in question, be divided into two or more competitive markets and

the producers within each market regarded as a Community industry if,

a) the producers.within such market sell all or almost all their

production of the product in question in that market and

b) the demand in that market is not to any substantial degree
supplied by producers of the product in question located

elsewhere in the Community.

In such circumstances injury may be found to exist even where a
major portion of the total Community industry is not injured
proVided there is a concentration of dumped or subsidized imports
into such an isolated market and provided further that the dumped
or subsidized imports are causing injury to the producers of all

or almost all of the production within such market."
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Article 5
Article 5 of Regulation (EEC) No 459/68 shall bear the title "Complaint".

Article 6(1) of that Regulation is replaced by the following, which

becomes Article 5(1):

"1. Any natural or legal person, or any association not having legal
personality, actingion behalf of a Community industry which
considers itself injured or threatened by dumped or subsidized

~imports may lodge a written complaint."

Article 7 of that Regulation is replaced by the following, which

becomes Article 5(2):

"2 The complaint shall contain sufficient evidence of the existence

of dumping or subsidization and the injury resulting therefrom."

Article 6(2) of that Regulation is replaced by the following, which

becomes Article 5(3):

"3, The complaint may be submitted to the Commission, or a Member
State, which shall forward it to the Commission. The Commission
shall inform Member States of complaints it receives."

The following new text becomes Article 5(4):

“4. The complaint may be withdrawn, in which.case proceedings may be
terminated unless such termination would not be in thé interest

of the Community."

Article 9 of that Regulation is replaced-by the following, which

becomes Article S& )

"S. Where it becomes apparent after consultation as provided for in
Article 6 that the complaint does not provide sufficient evidence
to justify inifiating an investigation, then the complainant
shall be so informed."
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7. Article 8(2) of that Regulation becomes Article 5(6). The words

"or subsidization' are inserted after the word "dumping".



e

Article 6

1. Article 6 of Regulation (EEC) No 459/68 shall bear the title

""Consultations".
2. Article 12 of that Regulation becomes Article 6C1) to 6(C4).

3. Article 13 of that hegutation is replaced by the following, which

becomes Article 6(5):
"5_ Consultation shall in particular cover:

a) the existence of dumping or of a subsidy and the margin or

amount thereof;
b) the existence and extent of injury;

¢) the causal link between the dumped or subsidized imports

and injury;

d) -the measures which, in the circumstances, are appropriate to
prevent or remedy the injury caused by dumping or the subsidy

and the ways and means for putting such measures into effect."



Article 7

Article 7 of Regulation (EEC) No 459/68 shall bear the title

"Initiation and subsequent investigation".

The first three paragraphs of Article 10 of that Regulation are

replaced by the following, which becomes Article 7(1) and 7(2):

"1. Where, after consultations within the Committee, it is apparent
that there is sufficient evidence to justify initiating a

proceeding the Commission shall immediately:

a) announce the initiation of a proceeding in the O0fficial Journal
of the European Communities; such announcements shall indicate
the product and countries concerned, give a summary of the
information received, and provide that all relevant
information is to be communicated to the Coﬁmission; it shall
state the period within which interested parties may apply to
be heard by the Commission in accordance with the provisions
of paragraph 5;

b) so advise the exporters and importers known to the Commission
to be concerned as well as representatives of the exporting

country and the complainants;

c) commence the investigation at Community level, acting in
co-operation with the Member States; such investigation shall
cover both dumping or subsidization and injury resulting
therefrom and shall be carried out in accordance with the

provisions of paragraphs 2 to 8.



2

a)

b)
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The Commission shall seek all information it deems to be
necessary and, where it considers it appropriate, examine and
verify the records of importers, exporters, traders, agents,

producers, trade associations and organizations.

However, when it is necessary to carry out investigations in
third countries, the Commission shall hear ' the opinions expressed
within the Commi?tee before prbceeding{ The investigations ¥
the Commission may be carried out.only if the firms concerned
give their consent and the government of the country in

guestion has been officially notified and raises no objection.
The Commission shall be assisted by officials of those Member

States who so request."

3. Article 10(5)(a) of that Regulation is replaced by the following,
which becomes Article 7(3)(a):

3. a) The Commission may request Member States:

- to supply information; ' ; 3

= to carry out all necessary checks and inspections, particularly

amongst importers, traders and Community producers;

--to carry out investigations in third countries, provided
the firms concerned give their consent and the government
of the country in question has been officially notified and

raises no objection."

Article 10(5)(b), (c) and (d) of that Regulation become Article 7(3)(b),
(c) and (d).

Article 10(4) of that Regulation becomes Article 7(4), with the

following quifications:

a) In subparagraph (a) the words "anti-dumping'" are deleted.

b) The following is inserted in subparagraph (b) after

the words "subject to the investigation':
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"and, in the case of subsidization, the representatives of the

country of origin or export'.

¢) In subparagraphs (a) and (c){bb) , the reference

to Article 11 becomes a reference to Article 8;-
d) Subparagraph (c)€aa)(iii) is replaced by the following:

""4949) be received, in cases where a provisional duty has been
applied, not later than two weeks after publication of the

imposition of that duty."

e) In subparagrabh {c)(cc) the reference to Article 17 becomes a
reference to Article 12 and the word "normally” is inserted after

the first two words of that subparagraph.

6. Article 10(6)(a) and 10(6)(b) of that Regulation become respectively
Article 7(5) and 7(6).

7. Article 10(7) of that Regulation is replaced by.the following, which

becomes Article 7(7):

"7. a) The provisions of this article shall not preclude the Community
authorities from reaching preliminary determinations or from

applying provisional measures expeditiously.

b) In cases in which any interested party or third country
refuses access to, or otherwise does not provide necessary
information within a reasonable period or significéntly
impedes the investigation, preliminary or final findings,
affirmative or negative, may be made on the basis of the facts

available."”

8. Article 19(6) of that Regulation becomes Article 7(8). The words "or

countervailing" are inserted after the word "anti-dumping".
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9. The following new text becomes Article 7(9):

"9. A proceeding is concluded either by its termination or by
definitive action. Conclusion should normally take place within

one year of initiation of the proceeding.”



Article 8

Article 8 of Regulation (EEC) No 459/68 shall bear the title
"Confidentiality".

Article 11(1) and (2) of that Regulation become respectively
Article 8(1) and 8(2)(a). The words "or countervailing" are inserted

after the word "anti-dumping'.

The following new text becomes Article 8(2)(b) and 8(3) of that

Regulation:

2. b) Each request for cénfidentiat treatment shall indicate why the
information is confidential. The Commission may require that
a non=confidential summary of the information, or a statement
of the reasons, why the information is not susceptible of such

summary, be provided.

3. Information will ordinarily be considered to be confidential if
its disclosure is likely to have a significantly adverse effect

upon the supplier or the source of such information."
Article 11(3) of that Regulation becomes Article 8(4).

Article 11(4) of that Regulation is replaced by the following, which
becomes Article 8(5):

“5. The provisions of this Article shall not preclude the disclosure
of general information by the Community authorities and in
particular of the reasons on which decisions taken in pursuance
of this Regulation are based. Such disclosure must take into
account the legitimate interest of the interested parties that

their commercial secrets should not be divulged."
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Article 9

Article 9 of Regulation (EEC) No 459/68 shall bear the title

"Termination of proceeding where protective measures are unnecessary'.

Article 14(1) of that Regulation becomes Article 9(1). The words
"from consultation as provided for in Article.13" are replaced by
the words "after consultations within the Committee'". The words

"stand terminated" are replaced by the words "be terminated".

Article 14(1)(b) of that Regulation is replaced by the following,

which becomes Article 9(2):

"2. The Commission shall inform any representatives of the country
of origin or export and the parties known to have an interest
and shall announce the termination in the Official Journal of the
European Communities setting forth its basic conclusions and a

summary of the reasons therefore.”
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Article 10

Article 14(2)(a) to (d) of Regulation (EEC) No 459/68 is replaced by the

following, which becomes Article 10:

"Article 10 - Undertakings

I

Where during the course of an investigation undertakings are offered
which the Commission, after consultations within the Committee,
considers acceptable, anti-dumping/anti-subsidy proceedings may be
terminated without the imposition of provisional or definitive duties.
Such termination shall be decided in conformity with the procedure
Llaid down in Article 9(1) and information shall be given and notice
published in accordance with Article 9(2). Such termination does not
preclude the definitive collection of amounts secured by way of

provisional duties pursuant to the provisions of Article 12(2).

The undertakings referred to under the preceding parégraph are those

under which:

a) the subsidy is eliminated or limited, or other measures concerning
its injurious effects taken, by the government of the country of

origin or export; or

b) prices are revised or exports cease to the extent that the Commission

is satisfied that either the margin of dumping or the amount of the
subsidy, or the injurious effects thereof, are eliminated. In case
of subsidization the consent of the country of origin or export
shall be obtained.

Undertakings may be suggested by the Commission, but the fact that
such undertakings are not offered or an invitation to do so is not
accepted, shall not prejudice the consideration of the case. However,
the continuation of dumped or subsidized imports may be taken as
evidence that the situation is more likely to develop into

injury.

’
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If the undertakings are accepted, the investigation of injury shall
nevertheless be completed if the Commission, after consultations

within the Committee, so decides or if request is made, in the case of

~ dumping, by exporters representing a significant percentage of the trade

involved or, in the case of subsidization, by the country of origin
or export. In such a case, if the Commission, after consuLtations:
within the Committee,makes’a determination of no injury, the under-
taking shall automatically lapse. However, where a determination of
no threat of injury is due mainly to the existence of an undertaking

the Commission may require that the undertaking be maintained.

The Commission may require any party from whom an undertaking has been
accepted to provide periodically information relevant to the fulfill-
ment of such undertakings, and to permit verification of pertinent
data. Non-compliance with such requirements shall be construed as

a violation of the undertaking.

Where an undertaking has been withdrawn or where the Commission has
reasan to believe or suspect that it has been violated and that
further investigation is warranted, it shall forthwith inform the
Member States and reopen the proceeding. Furthermore, where the
Commuhity interests call for such intervention, it shall immediately

apply provisional measures using the information available."



Article 11

Article 11 of Regulation (EEC) No 459/68 shall bear the title

"Provisional duties".

Article 15(1){a) and (b) of that Regulation is replaced by the
following, which becomes Article 11(1) and 11(2)(a):

"1. Where preliminary examination shows ‘that dumping or a subsidy
exists and that there is sufficient evidence of injury caused
thereby and the interests of the Community call for intervention
to prevent injury being caused during the proceeding, the
Commission, acting at the request of a Member State or on its
own initiative, shall impose a provisional anti-dumping or
countervailing duty. In such cases entry of the products concerned
for Community consumption shall be conditional upon the provision
of security for the amount of the provisional duty, definitive
collection of which shall be ‘determined by the subsequent

decision of the Council under Article 12(2).

2. a) The Commission shall take such provisional action after
consultations within the Committee, or, in cases of extreme
urgency, after informing the Member States. 1In this latter
case, consultations shall take place within the Committee
ten days at the latest after notification to the Member States

of the action taken by the Commission."

Article 16(1) of that Regulation is replaced by the folLouidg, which
becomes Article 1142)(b):

"b) The Council, acting by a qualified majority, may decide differently."
Article 15(1)(c) of that Regulation becomes Article 11(3). The words

"anti-dumping duty" are replaced by the words "anti-dumping or

countervailing duty".
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5. Article.15(2)(a) of that Regulation is replaced by the following,
which becomes Article 11(4):

"4. Provisional duties shall have a maximum period of validity of
four months. However, where exporters representing a significant
percentage of the trade involved so request or, pursuant to a
written notice of intention from the Commission, do not object,
provisional anti-dumping duties may be extended for a further

period of two months."

6. Article 16(2) of that Regulation is replaced by the following, which
becomes Article 11(5):

"S5, Any proposal for final action, or for extension of provisional
measures, shall be submitted to the Council by the Commission not
later than one month before expiry of the period of validity of

provisional duties." -

7. Article 15(2)(b) of that Regulation is replaced by the following, 'which
becomes Article 11(6):

“g. After expiration of the period of validity of provisional duties,
the security shall be released as promptly as possible to the

extent that the Council Qas not decided to collect it definitively."



Article 12

1. Article 12 of Regulation (EEC) No 459/68 shall bear the title

"Definitive action'.

2. Article 17(1) of that Regulation is replaced by the following, which
becomes Article 12(1):

1. Where the facts as finally established show that there is dumping
or subsidization, and injury caused thereby, and the interests of
the Community call for Community intervention, a definitive
anti-dumping or countervailing duty shall be imposed by the Council,
acting by qualified majority on a proposal submitted by the

Commission after consultation within the Committee."

3. Article 17(2)(a) of that Regulation becomes Article 12(2)Xa). The words
"anti-dumping duty' are replaced by the words '"anti-dumping or

countervailing duty".

4, Article 17(2)(b) of that Regulation is replaced by the following,
which becomes Article 12(2)(b):

"2. b) The definitive collection of such amount shall not be decided
upon unless the facts as finally established show that there
has been dumping or subsidization, and injury. For this
purpose,'injury'shall not include material retardation of the
establishment of a Community industry; nor threat of material
injury, except where it is found that this would, 1in the absence -

of provisional measures,ihave developed into material injury."
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Article 13

Article 13 of Regulation (EEC) No 459/68 shall bear the title

"General provisions on duties'.

Article 19(1) of that Regulation becomes Article 13(1). The words
"anti-dumping duties'" are replaced by the words "anti-dumping or -

countervailing duties'.

Article 20(1) and (2) of that Regulation is replaced by the

following, which becomes Article 13(2):

"2. Such regulations shall indicate in particular the amount and
type of duty imposed; the product covered; the country of origin
or export; the name of the suhpLier, if practicable; the reasons

on which they are based."

Article 19(3) and 23 of that Regulation are replaced by the following,
which becomes Article 13(3):

3. The amount of such duties shall not exceed the margin of dumping
provisionally estimated or finally established or the amount of
the subsidy provisionally estimated or finally established; it
should be less if such lesser duty would be adequate to remove

the injury."

Articles 19(2)(a) and (b) are replaced by the following, which
becomes Article 13(4):

"4, a) Anti-dumping and countervailing duties shall be neither imposed
nor increased with retroactive effect and shall apply to the
products which, after entry into force of such duties, are
entered for Community consumption. For this purpose, the date
of acceptance by the customs authorities 6f the declarant's
statement of his intention to enter the goods for consumption

shall be determinant.
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b) However, where:

(aa)

(bb)

(cc)

for dumped products, the Council determines that there is
a history of dumping which caused injury or that the
importer was, or should have been, aware that the exporter
practices dumping and that such dumpiqg would cause
injury, and that the injury is caused by sporadic dumping
i.e., massive dumped imports‘of a product in a relatively
short period, to such an extent that, in order to preclude
it recurring, it appears necessary to impose an anti-

dumping duty retroactively on those imports or

for subsidized products the Council determines in critical
circumstances that injury which is difficult to repair is
caused by massive imports in a relatively short period of a
product benefitting from export subsidies paid or bestowed
inconsistently with the provisions of the GATT and of the
Agreement on interpretation end application of Articles VI,
XVI and XXIII of the GATT and where it is deemed necessary,
in order to preclude the recurrence of such injury, to
assess countervailing duties retroactively on these

imports or

for dumped or subsidized products, the Council determines

that an undertaking has been violated

the definitive anti-dumping or countervailing duties may be

imposed on products which were entered for Community consumptibn

not more than ninety days prior to the date of application of

provisional duties, except that in the case of violation of an

undertaking such retroactive assessment shall not apply to

imports entered before the violation."”
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Article 19(2)(c) of that Regulation is replaced by the following, which

becomes Article 13(5):

HS o

Where a product is imported into the Community from more than one
country, duty shall be levied at an appropriate amount on a non-
discriminatory basis on all imports of such product found to

be dumped or subsidized and causing injury, other than imports
from those sources.in respect of which undertakings have been

accepted."

7. Article 19(5) of that Regulation is replaced by the following, which
becomes Article 13(6): :

l'6.

Where the Community industry has been interpreted as referring fo
the producers in a certain region, the Commission shall give
exporters an opportunity to offer undertakings pursuant to
Article 10 in respect of the region concerned. If an adequate
undertaking is not given promptly or is not fulfilled, a
provisional or definitive duty may be imposed in respect of the

Community as a whole."

Articles 20(3) and 21 of that Regulation become, respectively,

Articles 13(7) and 13(8). The words '"or countervailing' are inserted

in each case after the word "dumping'.

Article 24 of that Regulation becomes Article 13(9). The words

"bounty "or'" are deleted.
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Article 14

Articles 18(1), 14(2)(e) and 18(2) of Regulation (EEC) No 459/68 are

replaced by the following, which becomes Article 14:

)

"Article 14 - Review

1. The regulations imposing provisional or definitive anti-dumpﬁng or
countervailing duties and the decisions to accept undertakings shall
be subject to review where warranted. Such review may be held either
at the request of a Member State or on the initiative of the Commission
or if any interested party so requests and submits positive information
substantiating the need for review. Such reguests shall be addressed
either to a Member State or to the Commission. A Member State
receiving any such request shall inform the Commission, which shall
notify the other Member States. Where the Commission receives the

request, it shall inform the Member States.

2. Where, after consultations within the Committee; it becomes apparent
that review is warranted, the proceedings shall be re-opened in
accordance with Article 7 where the circumstances so require. Such

re-opening shall not per se affect the measures in operation.

3. Where warranted by the review, carried out either with or without
re-opening of the proceeding, the measures shall be amended, repealed
or annulled by the Community institution competent for their
introduction. . However, where measures have been taken under the
transitional provisions of an Act of Accession the Commission shall
itself amend, repeal or annul them and shall report this to the

Council; the latter may, acting by a qualified majority, decide that
different action be taken."
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Article 15
Article 15 of Regulation (EEC) No 459/68 shall bear the title "Refund".

Article 19(4)(a) of that Regulation is replaced by the following,
which becomes Article 15(1): :

'"1. Where én importer can show that the duty collected exceeds the
actual dumping margin or the amount of the subsidy, consideration
being given to any application of weighted averagés, the excess
amount shall be reimbursed; where provisional measures were taken,

the same shall apply in respect of release of securities.

Article 19¢4)(b) becomes Article 15(2).
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Article 16

Artictes 1(2) and 1(3) are replaced by the following, which becomes
Article 16:

"Article 16 - Final provisions

This Regulation shall not preclude the application of:

35

any special rules lLaid down in agreements concluded between the
Community and third countries;

’

the Community Regulations in the agricultural sector and Regutation§
Nos 1059/69/eec’"’, 2730/75/e6¢‘?’ and 2783/75/6¢>’; the present
Regulation shall operate by way of complement to those Regulations
and in derogation from any provisions thereof which preclude the

application of anti-dumping or countervailing duties.

special measures, provided that such action does not run counter
to obligations under the GATT.

(1) 0J No L 141 of 12.06.69
(2) 0J No L 281 of 01.11.75
(3) 0J No L 282 of 01.11.75"
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Article 17

Annex A to this Regulation shall become the Annex to Regulation
(EEC) No 459/68.

Article 18

ArticLes_Z(Z), 8(1), 8(3) and 25 of Regulation (EEC) No 459/68 are
deleted.

Article 19

The provisions of Regulation (EEC) No 459/68 as amended by the present

Regulation are published as Annex B to the present Regulation.

Article 20

This Regulation shall enter into force on 1 January 1980.



ANNEX A

Illustrative List of Export Subsidies

firm or an industry contingent upon export performance.

b) Currency reténtion schemes or any similar practices

which involve a bonus on exports.

' ¢) Internal trai sport ang freight charges on export

s e o b g

shipments{ prov' ded or mandated by governments, on
terms mor? favol.rable than for domestic shipments. '
|
d) The de(ivery by governments or their agencies of ‘
imported 6r domﬁstic products or services for use in )
the production of exported goods, on terms or conditions’
more favourable than for delivery of like or directly
competitive products or services for use on the pro- i
duction of goods for domestic consumption, if (in the
case of products) such terms or conditions are more
favourable than those commercially available on world

markets to thei!* exporters.

‘e) The full or éartial exemption, remission, or deferralé'
specifically re.ated to exports, of direct taxes or |
social welfare charges paid or payable by industrial
or commercial eﬁterprises. Notwithstanding the fore-
going, deferral of taxes and charges referred to above :
need not amount to an export subsidy where, for exampté,'

bt bemg 414 3

‘appropriate interest charges are collected.



f) The allowance of special deductionsma{rectLy related

to exports or export performance, over and above those

granted in respect to'production for domgstic consumption,
in the calculation of the base on which direct taxes i
éare charged. ' :
| |
ig) The exemption or remission in respect of Fhé

production and distribution of exported products, of

indirect taxes in excess of those levied in respect

of the production and distribution of like products when

sold for domestic consumption. The problem of the

excessive remission of value added tax is exclusively
covered by this paragraph.

e e S gy

h) The exemption, remission or deferral of prior stage

st s e o

cumulative indirect taxes on goods or services used in
ihe production of exported products in excess of the ;
exemption, remission or deferral of Like prior stage
cumulative indirect taxes on goods or services used in
the production of  like products when sold for domestic
consumption; provided, however, that prior stage :
cumulative iﬁdirect taxes may be exempted, remitted or
deferred on exported products even when not exempted,'-_‘
remitted or deferred on like products when sold for
domestic consumption, if the prior stage cumulative
indirect taxes are levied on goods that are physically
incorporated (making normal allowance for waste) in the
exported product. This paragraph does not apply to
ivaLue added tax systems and border tax adjustments in

¢ Lieu thereof.

gi) The remission or drawback of import charges in excess

{ of those levied on imported goods that are physically :
:incorporated (makfng normal allowance for waste) in : i
the exported product; provided, however, that in parti-
icutar cases a firm may use a quantity of home market

goods equal to, and having the same quality and

characteristics as, the imported ébods as a substitute

for them in order to benefit from this provision if the ’ﬁ’l

import and the corresponding export operations both
occur within a reasonable time period, normally not to

exceed two years.
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ij) The provision by governments (or spe¢ial jnstitutions

controlled by governments) of export credit guarantee or

tnsurance programmes, of insurance or guarantee

" programmes against increases in the costs of exported

products or of exchange risk programmes, at premium
rates, which are manifestly inadequate to cover the

long-term operating costs and losses of the programmes.

k) The grant by governments (or special institutions
controlled by and/of acting under the authofity of

governments) of export credits at rates below those

Ce—— B——— -
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which they actually have to pay for the funds so employed

(or would hav® to pay if they borrowed on international
capital markits in order to obtain funds of the same
maturity and denominated in the same currency as the

export ¢redit), or the payment by them of all or part

‘of the costs incurred by exporters or financial insti-

tutions in ol taining credifs, insofar as they are used
to secure a fraterial advantage in the field of export

credit terms,

Provided, however, that if the country of origin or
export is a party to an international undertaking on
official export credits to which at least t@elve
original signatories to the Agreement on interpretation
and application of Articles VI, XVI and XXII1I of the

GATT are nar%ies as of 1 January 1979 (or a successor

undertaking which has been adopted by those original
signatories), or if in practice the country of origin
or export apilies the interest rate provisions of the
relevant und®*rtaking, an export credit practice which
is in conforhity with those provisions shall not be

considered ah export subsidy.

L) Any other charge on the public account constituting

an export subsidy in the sense of Article XVI of the

T
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For the purposes of this Annex the foltéwing definitions

apply:
1. The term "direct tafes" shall mean taxes on wages,

profits, interest, rents, royalties, and all other forms

of income, and taxes:on the ownership of real property.

2. The term "import charges" shall mean tariffs, duties,
and other fiscal charges not elsewhere enumerated in

this paragraph that are levied on imports.

3. The term "indirect taxes" shall mean sales, excise,
turnover, value added, franchise, stamp, transfer,
inventory and equipment taxes, border taxes and all

taxes other than direct taxes and import charges.

e i i P

‘4, "Prior.stage" indirect taxes are those levied on goods

‘or services used directly or indirectly in making the

‘product.

ot

i “Cumulative” indirect taxes are multi-staged taxes
?levied where there is no mechanism for subsequent
;crediting of the tax if the goods or services subject to
;tax at one stage of production are used in a succeeding

éstage of production.

6. "Remission" of taxes includes the refund of rebate

of taxes.
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