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CHAPTER 2 

RIGHT OF ESTABLISHMENT 

Article 52 

Within the framework of the provisions set out below, restrictions on the 

freedom of establishment of nationals of a Member State in the territory of 

another Member State shall be abolished by progressive stages in the course of 

9 

··the transitional period. Such progressive abolition shall also apply to 

restrictions on the setting up of agencies, branches or subsidiaries by 

nationals of any Member State established in the territory of any Member 

State. 

Freedom of establishment shall include the right to take up and pursue 

activities as ~elf-employed persons and to set up and manage undertakings, in 

particular companies or .firms within the meaning of the second paragraph of 

Article 58, under the conditions laid down for its own nationals by the law of 

the country where such establishment is effected, subject to the provisions of 

the Chapter relating to capital. 

Article 53 

Member States shall ·not introduce any new restrictions on ·the right of 

-establishment in their territories of nationals of other Member States, save 

as otherwise provided in this Treaty. 

Article 54 

1. Before the end of the first stage, the Council shall; acting unanimously 

from the Co~mission and after consulting the Economic and Social Committee 

and the European Parliament, draw up a general programme for the abolition 

of the existing restrictions on freedom of establishment within the 

Community. The Commi.ssion shall submit its proposal to the Council during 

the first two years of the first stage. 



10 

The programme shall set out the general conditions under which freedom of 

establishment is to be attained in the case of each type of activity and in 

particular the stages by which it is to be attained. 

2. In order to implement this general programme of, in the absence of such 

programme, in order to achieve a stage in attaining freedom of 

establishment as regards a particular activity, the Council shall, acting 

on a proposal from the Commission, in cooperation with the European 

Parliament and after consulting the Economic and Social Committee, issue 

directives, acting unanimously until the end of the first stage and by a 

qualified majority thereafter. 

3. The Council and the Commission shall carry out the duties devolving upon 

them under the preceding provisions, in particular : 

<a> by according, as a general rule, priority treatment to activities where 

freedom of establishment makes a particularly valuable contribution to 

the development of production and trade; 

(b) by ensuring close cooperation between the competent authorities in the 

Member States in order to ascertain the particular situation within the 

Community of the various activities concerned; 

Cc> by abolishing those administrative procedures and practices, whether 

resulting from national legislation or from agreements previously 

concluded between Member States, the maintenance of which would form an 

obstacle to freedom of establishment; 

<d> by ensuring that workers of one Member State employed in the territory 

of another Member State may remain in that territory for the purpose of 

taking up activities therein as self-employed persons, where they 

satisfy the conditions which they would be required to satisfy if they 

were entering that State at the time when they intended to take up such 

activities; 



(e) by enabling a national of one Member State to acquire and use land and 

buildings situated in the territory of another Member State, in so far 

as .this does not conflict with the principles laid down in Article 

39(2); 

(f) by effecting the progressive abolition of restrictions on freedom of 

establishment in every branch of activity under consideration, both as 

regards the conditions for setting up agencies, branches or 

subsidiaries in the territory -of a Member State and as regards the 

conditions governing the entry of personnel belonging to the main 

establishment into managerial or supervisory posts in such agencies, 

branches or subsidiaries; 

(g) by coordinating to the necessary extent the safeguards which, for the 

protection of the interests of members and others, are required by 

Member States of companies or firms within the meaning of the second 

paragraph of Article 58 with a view to making such safeguards 

equivalent throughout the Community; 

(h) by satisfying themselves that the conditions of establishment are not 

distorted by.aids granted by Member States. 

Article 55 

The provisions of this Chapter shall not apply, so far as any given Member 

State is concerned, to activities which in that State are connected, even 

occasionally, with the exercise of official authority. 

The Council may, acting by a qualified majority on a proposal from the 

Commission, rule that the provisions of this Chapter shall not apply to 

certain activities. 

11 
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Artie le 56 

1. The provisions of this Chapter and; measures taken _,in pur.suance thereof 

shall not prejudice the appl i cabi l i t.Y of provisions laid down by law, 

regulation or administrative action providing for special treatment for 

foreign nationals on grounds of public policy, public security or public 

health. 

2. Before the end of the transitional period, the Council shall, acting 

unanimously on a proposal from the Commission and after consulting the 

European Parliament, issue directives for the coordination of the 

aforementioned provisions laid down by law, regulation or administrative 

action. After the end of the seond stage, however, the Council shall, 

acting by a qualified marjority on a proposal from the Commission and in 

cooperation with the European Parliament, issue directives for the 

coordination of such provisions as, in each Member State, are a matter for 

regulation or administrative action. 

Article 57 

1. In.order to make it easier for persons to take up and pursue activities as 

self-employed persons, the Council shall, on a proposal from the Commission 

and in cooperation with the European Parliament, acting unanimously during 

the first stage and by a qualified majority thereafter, issue directives 

for the mutual recognition of diplomas, certificates and other evidence of 

formal qualifications. 

2. For the same purpose, the Council shall, before the end of the transitional 

period, acting on a proposal from the Commission and after consulting the 

European Parliament, issue directives for the coordination of the 

provisions laid down by law, regulation or administrative action in Member 

States concerning the taking up and pursuit of activities as self-employed 

persons. Unanimity shall be required for directives the implementation of 

which involves in at least one Member State amendment of the existing 

principles laid down by law governing the professions with respect to 

training and conditions of access for natural persons. In other cases the 

Council shall act by a qualified majority, in cooperation with the European 
Parliament. 



3. In the case of the medical and allied and pharmaceutical professions, the 

progressive abolition of restrictions shall be dependent upon coordination 

of the conditions for their exercise in the various Member States. 

Article 58 

Companies or firms formed in accordance with the law of a Member State and 

having their registered office, central administration or principal place of 

business within the Community shall, for the purpose of this Chapter, be 

treated in the same way as natural persons who are nationals of Member States. 

"Companies or firms" means companies or firms constituted under civil or 

commercial law, including cooperative societies, and other legal persons 

governed by public or private law, save for those whith are non-profit-making. 

CHAPTER 3 

SERVICES 

Article 59 

Within the framework of the provisions set out below, restrictions on freedom 

to provide services within the Community shall be progressively abolished 

during the transitional period in respect of nationals of Member States who 

are established in a State of the Community other than that of the persons for 

whom the services are intended. 

The Council may, acting by a .qualified majority on a proposal from the 

·commission, extend the provisions of the Chapter to nationals of a third 

count~y who provide services and who are established within the Community. 

13 
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Article 60 

Services shall be considered to be "services" within ·the meaning of this 

Treaty' where they are normally provided for remuneration, in so far as they 

are not governed by the provisions relating to freedom of movement for goods, 

capital and persons. 

"Services" shall in particular include 

<a> activities of an industrial character; 

<b> activities of a commercial character; 

<c> activities of craftsmen; 

<d> activities of the professions. 

Without prejudice to the provisions of the Chapter relating to the right of 

establishment, the person providing a service may, in order to do so, 

temporarily pursue his activity in the State where the service is provided, 

under the same conditions as are imposed by that State on its own nationals. 

Article 61 

1. Freedom to provide services in the field of transport shall be governed by 

the provisions of the Title relating to transport. 

2. The liberalization of banking an insurance services connected with 

movements of capital shall be effected in step with the progressive 
liberalization of movement of capital. 

Article 62 

Save as otherwise provided in this Treaty, Member States shall not introduce 

any new restrictions on the freedom to provide services which have in fact 

been attained at the date of the entry into force of this Treaty. 



Article 63 

1. Before the end of the first stage, the Council shall, acting unanimously on 

a proposal from the Commission and after consulting the Eco.nomic and Social 

Committee and the European Parliament, draw up a general programme for the 

abolition of existing restrictions on freedom to provide services within 

the Community. The Commission shall submit its proposal to the Council 

during the first two years of the fifst stage. 

The programme shall set out the general conditions under which and the 

stages by which each type of service is to be liberalized. 

2. In order to implement this general programme or, in the absence of such 

programme, in order to achieve a stage in the liberalization of a specific 

service, the Council shall, on a proposal from the Commission and after 

consulting the Economic and Social Committee and the European Parliament, 

issue directives acting unanimously until the end of the first stage and by 

a qualified majority thereafter. 

3. As regards the proposals and decisions referred to in paragraphs 1 and 2, 

priority shall as a general rule be given to those services which directly 

affect production costs or the liberalization of which helps to promote 

trade in goods. 

Article 64 

The Member States declare their readiness to undertake the liberalization of 

services beyond the extent required by the directives issued pursuant to 

Article 63<2>, if their general economic situation and the situation of the 

economic sector concerned so permit. 

To this end, the Commission shall make recommendations to the Member States 

concerned. 
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Article 65 

As long as restrictions on freedom to provide services have not been 

abolished, each Member State shall apply such restrictions without distinction 

on grounds of nationality or residence to all persons providing services 

within the meaning of the first paragraph of Article 59. 

Article 66 

The provisions of Articles 55 to $8 shall apply to the matters covered by this 

Chapter. 

CHAPTER 4 

CAPITAL 

Article 67 

1. During the transitional period and to the extent necessary to ensure the 

proper functioning of the·common market, Member States shall progessively 

abolish between themselves all restrictions on the movement of capital 

belonging to persons resident in Member States and any discrimination based 

on the nationality or on the place of residence of the parties or on the 

place where such capital is invested. 

2. Current payments connected with the movement of capital between Member 

States shall be freed from all restrictions by the end of the first stage 

at the latest. 



Article 68 

1. Member States shall, as regards the matters dealt with in this Chapter, be 

as liberal as possible .in granting such exchange authorizations as are 

st i.ll necessary after the entry i.nto force of this Treaty. 

2. Where a Member State applies to the movements of capital Liberalized in 

accordance with the provis.ions of this Chapter the domestic rules governing 

the capital market and the credit system, it shall do so in a non

dsicriminatory manner. 

3. Loans for the direct or indirect financing of a Member State or its 

regional or local authorities shall not be issued or placed in other Member 

States unless the States concerned have reached agreement thereon. This 

provision shall not preclude the application of Article 22 of the Protocol 

on the Statute of the European Investment Bank. 

Article 69 

The Council shall, on a proposal from the Commission, which for this purpose 

shall consult the Monetary Commfttee provided for in Article 105, issue the 

necessary directives for the progressive implementation of the provisions of 

Article 67, acting unanimously during the first two stages and by a qualified 

majority thereafter. 

Article 70 

1. The Commission shall propose to the Council measures for the progressive 

coordination of the exchange policies of Member States in respect of the 

movement of capital between those States and third countries. For this 

purpose the Council shall issue directives, acting by a qualified majority. 

It shall endeavour to attain the highest possible degree of liberalization. 

Unanimity shall be required for measures which constitute a step back as 

regards the liberalization of capital movements. 
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2. Where the measures taken in accordance with paragraph 1 do not permit the 

elimination of differences between the exchange rules of Member States and 

where such differences could lead persons resident in one of the Member 

States to use the freer transfer facilities within the Community which are 

provided for in Article 67 in order to evade the rules of one of the Member 

States concerning the movement of capital to or from third countries, that 

State may, after ·consulting the other Member States and the Commission, 

take appropriate measures to overcome these difficulties. 

Should the Council find that these measures are restricting the free 

movement of capital within the Community to a greater extent than is 

required for the purpose of overcoming the difficulties, it may, acting by 

a qualified majority on a proposal from the Commission, decide that the 

State concerned shall amend or abolish these measures. 

Article 71 

Member States shall endeavour to avoid introducing within the Community any 

new exchange restrictions on the movement of capital and current payments 

connected with such movements, and shall endeavour not to make existing rules 

more restrictive. 

They declare their readiness to go beyond the degree of liberalization of 

capital movements provided for in the preceding Articles in so far as their 

economic situation, in particular the situation of their balance of payments, 

so permits. 

The Commission may,. after consulting the Monetary Committee, make 

recommendations to Member States on this subject. 

Article 72 

Member States shall keep the Commission informed of any movements of capital 

to and from third countries which come to their knowledge. The Commission may 

deliver to Member States any opinions which it considers appropriate on this 
subject. 



Article 73 

1. If movements of capital lead to disturbances in the functioning of the 

capital market in any Member State, the Commission shall, after consulting 

the Monetary Committee, authorize that State to take protective measures in 

the field of capital movements, the conditions and details of which the 

Commission shall determine. 

The Council may, acting by a qualified majority, revoke this authorization 

or amend the conditions or details thereof. 

2. A Member State which is in difficulties may, however, on grounds of secrecy 

or urgency, take the measures mentioned above, where this proves necessary, 

on its own initiative. The Commission and the other Member States shall be 

informed of such measures by the date of their entry into force at the 

-latest. In this event the Commission may, after consulting the Monetary 

Committee, decide that the State concerned shall amend or abolish the 

measures. 
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II. Adopted 1easures 

1. Reinsurance 

64/225/EEC 
Council Directive of 25 February 1964 on the abolition of restrictions on freedom 
of establishment and freedol to provide services In respect of reinsurance and 
retrocession 
(OJ l 56 04.04.1964 p. 878) 
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( )fil-:i.:al .lutsrt1.11 uf thC' Fururt·Jn Cnmrnuniric.·~ l.ll 

·--------·---------------------------------
( •fUCI.·U. }OIJR.'lAI. Of Till-: HJROI'F.AS <:0.\1.\IUNITif. ... .. .... ,. .. 

-------------------

COUNOL DIREcnVE 

of 25 Fchnaary 1964 

nn tht: abolition of rntrictiont on frct'dom of ettahlhhlllftlt and frccdnm tn rrovidc 
tcnicn in rnpect of rcint~~ranu and rctftii(Ctti'"' 

Til f. COU~CII. Of Tl If. f.liROrEAN f.CONO~IIC 

< OM~UJSITY. 

Havin~t· ~rd to d~ T~at)' ntahlishint: the F.urc•· 
rc-an f.cunomic Conunuaity, and in ranicular 
Ankln .s .. (!) and (l) and 6.1 (!) therfof; 

ll.avinR n~Jrd IU the Gc:ncnl rroaramme for tlu
~1Miitinn of n.·5tri'-,inn' on freedom of cst.ahlishmcnr.• 
.md in r.:arri.:ular Tid~ IV A rhncof: 

ll.n·inR rc:t:3rd to the Clftlft'al Prottnmmc for the 
;~mlirinn of ~trictions on freedom ro rnwidc set· 
,.i,·""'·' ;~nc.l in panicular Title V C tlwftnf: 

1·1.1\'in~ rt•Jt.ud IU rhc Opinion nf the F.urctf'C31l rar
li.unc.·nr1: 

HavinR rq;ard to tht' Opinion of dw Economic: and 
Soc:ial Commi~•: 

\l'ben.-as tht' (;c:neral Programm('l pn•vide that all 
hranchc:s uf rc:insurance must. without distinction. he: 
liht.·r;~lik"d hc."fure the cmd of 1963 as rt'gards both 
ri.:ht uf c."stahlishn•ent and provision of scrvicn; 

\~'hc.·r~·as reinsurance is effected nor only by undertak· 
in.:s spc.·ci;~li5ing in reinsuranct' bur also by so-c:allc:c.l 
·mixc:J' unc.lenakinp, which deal both in direct in
~urance and in reinsurance and which should therefore 
he cu,·c.·rcc.l hy mc:~surcs rak&.-n in implcmcnt:ation of 
this Dirt"cri\·c in rt.~pcct of that parr of their husinc:ss 
which is concerned with reinsurance: and retrocession; 

• OJ No 2, 15.1.1962, p. 36162. 
:OJ No 2. 15. 1.1962, p. 32162. 
1 0 J No 33. 4.3.1963, p. 482163. 
• OJ No 56, 4.4.1963, p. 882164. 

~r.:.l~ fur the rurpctM.-s uf :~rrl,·inJl mc:.uurn cun· 
ccmin,; riRht of naahlishntcnt and fu-cdum ru prn· 
, .• rcrvicn, cnmranin and firms an: tn ~ crc,o:uc:d 
in the same \V:ay :as natural .,...nnns whu arc n•niunoal' 
of Mn~her Starn. suhicct ctnl)' to the condition" laid 
down in Anidc 51 and, wMn- n&.'\'CIIary, to tbe con· 
dition that there should ~xilf a neal and cnntinunu' 
link with the n:etncllfty of a ~lmthcr State; \\'h&.·n·:t~ 
thc:ftf~ nu cunlpany or firm may he Rquin.'CI. in nr· 
da- to obtain the htnefit of 111c:h IIICIIIUn..._ to fulfil 
an, additional condition, and in panicular no ~nm· 
pany or firm may he. n:quil'ftl to obtain .1ny lf't.'Ci:tl 
authoritarian nnt ftquift'd of a domnric cnmpan~· ur 
finD wishiaa·rn punuc a panicular «e111on•i-= activity; 
~as. howc.-vt'r, such uniformitY of tn-armc.-nt 
should not prev&.-nt ~lc:mhc:r Statt-s· frnn• rc:quirintc 
that a comp:any havint: a sltare capital sbnuld n('C'r•nc: 
in their countries undc.·r the: d,"KriJ!tinn hy whic:h it i" 
known in the l:~w of the Mc:mhc:r State under which 
ir is consriturC\.1, and that it should indic:nc: the 
amounr of its suhscrihftt c:~pital on the husincu 
papers which it UK'S in the host Mc:ml-no Stare; 

HAS ADOPTED THIS DIRECTIVE: 

Artick J 

1\fcmbcr St:~tcs shall aholish, in ~rc:ct of the n:~tural 
persons and companies or firms coveml hy Title I of 
the General Programmes for the abolition of resrric· 
tions on fi'C('dom ~f cstahlishmt'nt and frc:t"dom to 
provide services the restrictions rt"ferrcd to in Tide Ill 
of those General Programmes :~ffe,-ring the right to 
take up and pursue the :.ctiviries src."Cificd in Article: 2 
of this Directive. · 

Article 2 

The provisions of this Directive shall :~pply: 

t. to activities of self-employed persons in reinsurance 
and retrocession falling within Group ex 630 
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ll.! Offi~ial Juurnll uf tht" f.uruJ'(Jn <.:ununumti~·\ 

m r\nn~·' I tn the Geneul rrut:r.tnlme fnr the ahol· 
niun nf n·,tri"1inn' on fn"t",lnm nf ~·''""1i,hmcnt: 

., in th~· 'f'\'~t.tl "·~t'C nf nJtural J1C.'hetn,, "·umr.mi,., 
nr finn' rd~·r~tl tn in t\rtid~· I which ,1~-.,1 hmh in 

"""'"·t '"'"'·"''-'C' an .. l in rdn,ur.m\7e and retrn· 
\.'~'\\inn, tn thJt r.tn of their acti\•itit."' Which i' \"Clft• 

n·rnc..l with rcin\ur.m-:c .,.,J rc..·trn\7c.'~'inn. 

.-\rti,·/,· l 

Ankle I 'ho~11 .arrh· in rani",al.u tu n:,tri\7tiun' .ui,. 
m~ nm nf rtu.· fnllnwin~ rrcn·i .. inth: 

(I) \'t"rsi,-ht'nm,_u.,fsidltsp..-sc-1: nf 6 June 
ICJ.ll, la~t \C."Ilten""T nf Anide lOft (!), Jntl 
Aniclc I I I (2). whc~h)· the Federal 
Minister of F.conomk Affairs i' llivm di!5· 
cn:tion:ar,· J'O\\"ftS to im~ on fomgn 
n:atinnat .. condition• for t:akinJ' up :aaivi
tiC'' in in~uran"-c and to prnhihit suc:h 
nationals from punuinR such acti,•it~ in 
the tc.·rritory nf t~ Fcdc.·ral Rcpuhlic: 

(!) Gt"ll't'riJc•nrd"""~'• rar:a11r:aph 12. and Law 
uf JO janu:ary I 9.17. Anicle 291. whfttoby 
fo~ign companies and firms arc required 
ro obtain prior authorisation; 

- ;, tilt' K.i,gdmn of 8t'lgium 

Arr;t; ro)•a/ No 62 of 16 November I 9.l9 and 
Arrc:t; ,;,;,,;,;,./ of I 1 0'-"Cl"mbcr 1945, 
which require the possession of a cartt' prof~s
sio,~lle: 

- ;, the fr~r~ch Rt"fltlblic 

( 1) D~crt't-loi nf 12 November 193K ;md 
D;cr~t of l February 19.1CJ, hoth a!t 
:amended hy rhe Law of 8 October 1940, 
which n:quire the possession of a carte 
d'idt'ntite d~ co"'"'"'fant: 

(2) Second par:.graph of Anicle 2 of the law 
of 15 February 1917, as amendcu and 
supplemented b)· Decret-loi of 30 Ocrobcr 
1935, which requires that special 
authorisation be obtained; 

- ;, tin• Grdml Duchy of I.11.Ytmrbo11rg 

Law of 2 June 1962, Arricles 19 ;mJ 21 
(1\i;nroria/ A No 3 l of 19 june 1962). 

("l with I'C'tllrd tn frccJun\ tu rrnvi,le •crvk~·,: 

- ;, tl.tf' frt',.-11 Rrt~t~blic: 

Law a( 1.< F'd•rtt•tr)' I 9 I:", J' arncn,h.-d 1,~. 
l>t'trt't·lui c•f .\0 O.:tnl~·r 1'1.\.<, nameh·: 

{I) The ~'nnJ p.u.1.:r11ph nf t\rticl"· I, whh:h 
cmpctwt·n tht• M ini,tC'r nf fin.mcc to 

dr:.w up a li,c nf •rccific:d undcrt:.kint:'· 
or of undcn.1kinll~ nf a ~pccified country • 
with which no .:nntract fnr rdn,uran..-e ur 
rctrncc~~ion of :any ri•k in fnJ""Ct nf an~· 
~non, prop:ny nr liahility in l'r;m"·"· 
m:.y I~· cnndudc.·d: 

(2) rhc last para.:rarh ()f Aniclc I, whkh 
rrnhihit' thC' JCCC:ptanc.: of ~in"tran.:c ur 
etf retrnc:el'inn risk' in,urcd hy the under· 
t:tkinfl~ referred tn in (h) (I) :.hove: 

(.1) the fint par:.Jlr:tph of Anicle 2, which rc· 
quires th:lt the n:ame of the pcr,nn re· 
fcri'N to in that Article must he ~uhmir· 
trd tn the Mini!tM' of Finance fnr :tp· 
proval: 

- in tbt' R,-p,blit of Italy 

The ~«ond parallr:lph of Article 7.1 nf fhe 
consolidated· tC'Xt approved hy Decr&•tu No 
449 of ll Fcbru:ary I 959, which empow"·n 
t~ Minisrer of Industry and Commerce to 
prohibit the transfer of mnsur:li'Ce or l'ftro· 
cession risks to specified fo~ign undenakinp 
which have nor established lt"KOII rcprnc:ntatitm 
in Italian territory. 

Artie/~ 4 

M~r Stares sh:all adopt the measures ncc.:,sal'}· ro 
comply with this Directive within six month" of ir' 
nocification and shall fonhwith inform the Com
mission thereof. 

Article J 

1Ris Directive i' addressed to the Member States. 

Done: at Bru~scls, 25 Fehruary 1964. 

For tl1e Co11ncil 

Tb~ Pr,•sidcmt 

H. FAYAT 
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COUNCU. DIRECTIVE 

of 24 July 1973 

abolishing restrictio.ns on freedom of establishment i'n the business of direct insurance 
other than life assurance 

(73/240/EEC) 

THE COUNCIL OF THE EUROP£AN COMMUNITIES, 

Having regard to the Treaty establishing the 
European Economic Community, and in particular 
Article 54 (2) and (3) thereof; 

Having regard ro the General Programme (1
) for the 

abolition of restrictions on freedom of establishment. 
and in particular Title IV C thereof; 

Havmg regard to the proposal from rhe Commission: 

Having regard ro the Opinion of the European 
Parlrament (:?); 

Having regard ro the Opinion of the Economic and 
Social Co~mittec (3

); 

W"hereas the General Programme referred to above 
provides for the abolition of all discriminatory 
treatment of the nationals of the other Member States 
as regards establishment in rhe business of direct 
insurance other than life assurance; 

Whereas, in accordance with this General 
Programme, the lifting of restrictions on the 
setting-up of agencies and branches is, as regards 
direct insurance undertakings, dependent upon the 
coordination of conditions of taking up and pursuit 
of the business; whereas this coordination has been 
achieved for direct insurance other than life 
assurance, by the first Council Directive of 24 July 

. 1973; 

Whereas the scope of this Directive is in all respects 
the same as th:u defined in item A of the Annex to 
the first Direcrive on coordination; whereas it 
appeared reasonable in the circumstances to exclude, 
for purposes of coordination, credit-insurance for 
exports: 

Whereas, in accordance with the General Programme 
referred to above. the restrictions on the right to join 
professional organizations must be abolished where 

( 1) OJ No 2, 15. 1. 1962, p. 36/62. 
(!) 0 J No C 27, :8. 3. 1968, p. 15. 
(3 ) 0 J !'o 118, 2C' " 1967, p. 2323/67. 

the professional actavanes of the persons concerned 
involve the exercise of this right; 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

Member Stares shall abolish, in respect of the natural 
persons and undertakings covered by Title I of the 
General Programme for the abolition of restrictions 
on freedom of establishment, hereinafter called 
'beneficiaries', the restrictions referred to in Tide Ill 
of this programme affecting the right to rake up and 
pursue self-employed activities in rhe · classes of 
insurance specified in Article 1 of the first 
Coordination Directive. 

By 'First Coordination Directive' is meant the first 
Council Directive of 24 july 1973 on coordination of 
the laws, regulations and -administrative provisions 
relating ro the taking-up and pursuit of the business 
of direct insurance other than life assurance. 

However, as regards credit-insurance for exports, 
these restrictions shall be maintained until the 
coordination programme laid down in Article 2 (2) 
(d), of the first Coordination Directive has been 
carried out. 

Article 2 

1. Member States shall in particular abolish the 
following restrictions: 

(a) those which prevent beneficiaries from 
establishing themselves in the host country under 
the same conditions and with the same rights as 
nationals of that counrry; 

(b) those existing by reason of administrative 
practices which result in treaanent being applied 
to beneficiaries that is discriminatory by 
comparison with that applied to nationals. 

2. The restrictions to be abolished shall include in 
particular those arising out of measures which 

. 27 
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prevent or limit the establishment of beneficiaries by 
the following means: 

(a) In Germany: 

the provisions granting the Federal Ministry of 
Economic Affairs the discretionary right to 
impose its own conditions of access to this 
business on foreign nationals and to prevent 
them from pursuing this business. within the 
Federal Republic (Law of 6 June 1931 (VAG), 
Article 106 (2}, No 1, in conjunction with Article 
8 (1), No 3, Article 106 (2), last sentence, and 
Article 111 (2)); · 

(b) In Belgium: 

the obligation to hold a 'carte professiondle' 
(Article 1 of the Law of 19 February 1965); 

(c) In Fran~e: 

- the need to obtain special consent (Law of 15 
February 1917, as amended and supplement
ed by the 'decret-loi' of 30 October 1935, 
Article 2 (2)- 'decret' of 19 August 1941. as 
amended, Articles 1 and 2 - 'decret' of 13 
August 1947, as amended, Articles 2 and 10); 

- the obligation to provide a surety-bond or 
special guarantees as a reciprocal requirement 
(Law of 15 February 1917, amcn<kd and 
supplemented by the 'decret-loi' ot 30 
October 1935, Article 2 (2) - 'decret-loi' of 
14 June 1938, Article 42 - 'dccret' of 30 
Den·mher 1938, as amended, Article 14] -
'decret' of 14 December 1966, Articles 9. 10 
and 11); 

- the obligation to deposit technical reserves 
('decret' of 30 December 1938, amended 
Article 179 - 'decret' of 13 August 1947. as 
amended, Articles 8 and 13 - 'decree" of H 
December 1966. Title I). 

(d) In Ireland: 

the provision that, to be eligible for an insurance 
licence, a company must be registered under the 
Irish Companies Acts, rwo-thirds of its !'hares 
must be owned by Irish citizens and the majority 
of the directors {other than a full-rime managing 
director) must be Irish citizens (Insurance Act, 
1936, Section 12; Insuranc~ Act, 1964, Section 7). 

3. The laws, regulations or administrative 
provisions that involve beneficiaries in the obligation 
to provide a deposit or special suretY:-bond shall not 
be abolished, as long as the undertakings do not fulfil 
the financi:1l conditions under Articles 16 and 1 i of 
the fir~t Coordination Directive in accordance wirh 
the provisions of Article 30 ( l) and (2) of the same 
Directive. 

Article 3 

L Where a host Member State requires of its own 
nationals wishing to take up any activity referred to 
in Arridc 1 proof of good repute :1nd proof of no 
previous bankruptcy, or proof of either of rhese, chat 
St:lte shall accept as sufficient evidenc~, in respect of 
nationals of other Member States, the production of 
an extract from the 'judicial record' or, failing this, of 
an equivalent document issued by a competent 
judicial or adminisuative authority in the country of 
origin or the country whence the foreign national 
comes, showing that these requirements have been 
met. 

2. Where the country of ongm or. the country 
whence the foreign national comes does not issue 
such documentary proof of good repute or 
documentary proof of no previous bankruptcy, such 
proof may be r("pbccd by a declaration on oath - or 
in States where there is no provision for declaration 
on oath, by a solemn declaration - made by rhe 
person concerned before a competent judicial or 
administrative authoriry, or where appropnate a 
notary, in the country of origin or in the country 
whence that person comes; such authority or notary 
, .. .-ill issue a certificate :1ttesring the authenticity of the 
declaration on oath or solemn decbration. A 
declaration in respecr of no previous bankruptcy mly 
aho be made before a competent professional or 
rrade body in the said country. 

3. Documents issued in accordance with p:1ragraph 
1 or with paragr:1ph 2 may not be produced more 
than three months after their dare of issue. 

4. Member States shall, within the time limit laid 
down in Article 6, designate the auchoricies and 
bodies competent to issue these documents and shall 
forthwith infonn the other ~1ember States and the 
Commission thereof. 

Article 4 

1. J-..1ember States shall ensure that beneficiaries 
have the right to join professional or rnde 
organizations under the same conditions and with the 
same rights and obligations as their own nationals. 

2. The right to JOin professional or trade 
organizations shall, in the case of establishment, 
entail eligibility for election or appointment to high 
office in such organiz:1tions. However, such posts 
may be reserved for nationals where, in pursuance of 
any prevision laid down by law cr regulation, the 
organiz.1rion conccrncJ is involved in the cxcrcise of 
official authority. 
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3. In the Grand Duchy of Luxembourg, 
membership o£ the 'Chambre de commerce' shall not 
give beneficiaries the right to rake part in the election 
of the administrative organs of that Chamber. 

Artide5 

No Member State shall grant to any of its nationals 
who go to another Member State for the purpose of 
pursuing any activity referred to in Article 1 any aid 
liable to distort the conditions of establishment. · 

Article 6 

Member States shall amend their national regulations 
in accordance with this Directive and within 18 
months of the notification of the first Coordination 

Directive and shall forthwith inform the Commission 
thereof. The regulations rhus amended shall he· 
implemented at the same time as the laws, regulations 
and administrative provisions set up in pursuance of 
the first Directive. 

Artide 7 

This Directive is· addressed to the Member States. 

Done ar Brussels, 24 July 1973. 

For the Collllt:il 

The- President 

I. N0RGAAR.D 
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FIRST COUNOL DIREcriVE 

of 24 july 1973 

on the coordiaatioa of laws, llcgulatioas and administrative provisioas rdadac to the 
takiaa.gp aacl pursuit of the busiaas of direct insurance other tbaa life auuruce 

(73/239/EEC) 

1liE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to me Treaty establishing the 
European Economic Commianity, and in particular 
Article 57 (2) thereof; 

Having regard to the General Prosramme ( 1) for rhe 
abolition of restriaions on freedom of establishment, 
and in panicular Tide IV C thereof; 

Having reprd to the proposal &om the Commission; 

Having regard to rhc Opinion of me European 
• Parliament (1); 

Havin& regard to the Opinion of the Economic and 
Social Committee (1); 

Whereas by vinuc: of the General Procramme the 
removal of restricriona on the establishment of 
accncia ancl branches is, in the case of the direct 
i.nsurancc business, dependent on the coordination 
of the co~dirions for the cakiDI-IJP and punuit of this 
business; whereas such coodination should be 
effected in rhe first place in respect of direct 
insurance other than life assurance; 

Whereas in order to facilitate the taking-up and 
punuit of the business of insurance, it is essential to 
eliminate certain diveraencies which exist between 
narional supe"isary le&islation; whereas in order to 
achieve this ob;ecrive, and at the same time ensure 
adequate protection for insured and third parties in 
all the Member Stata, it is desirable ro coordinate, 
in particular, the provisions rclarins to the financial 
guarantees required of insurance undenakings; 

Whereas a classification of risks in the different 
classes of insurance is necessary in order to 
determine, in panicular, the acrivitic5 subject ro a 
compulsory authorization and the amount of the 
minimum guarantee fund fixed for the ·class of 
insurance concerned; 

Whereas it is desirable ro exclude from the 
application of this DirC'ctivc mutual associations 

( 1) OJ No 2, 15. I. 1962, p . . J6162. 
(1 ) OJ No C 27, 28. 3. 1968, p. 15. 
(1 ) OJ No 158, 18. 7. 1967, p. 1. 

which, by vinue of their lcpl status, fulfil 
appropriate conditioas as to security and financial 
guarantees; whereas it is funbcr desirable to exdude 
certain institutions in sevenl Member Staca whose 
business coven a very iimited sector only and is 
restricted by law to a specified territory or to 
specified penons; 

Whereas th~ various laws contain different rules as to 
the simultaneous undcnaking of health insurance, 
credit and suretyship insunnce and insurance in . 
respect of recourse· apinst third panies and ,lepl 
defence, whether wilb ·one another or wich other 
claaa of insurance; whereas continuance of this 
diveqence after the abolition of restrictions on the 
right of establishment in daaa other than life 
auurancc would mean that obatada to 
establishment would coariauc to exist; whaas a 
solution to this problem must be .proYiclcd in 
subsequent coordination to be eflectcd within a 
relatively shon period of time; 

Whereas it is necessary to extend supe"ision in each 
Member State to all the classes of insurance to which 
this Direaive applies; whereas such ·supervision is not 
possible unless the uadcnakin1 of such classes of 
insurance is subjccr to an official authorization; 
whereas it is therefore necesUry to define the 
conditions for the sranting or withdrawal of such 
authorization; whereas provision must be made for a 
rishr to apply to the couns should an authorization 
be refused or withdrawn; 

Whereas it is desirable to bring the: classes of 
insurance known as transpon classes bearing Nos 4, 
S, 6, 7 and 12 in Parasraph A of the Annex, and the 
credit insurance classes bearing Nos 14 and 15 in 
paragraph A of rhe Annex. under more flexible rules 
in view of thC' continual fluctuations in conditions 
affeaing goods and credit; 

Whereas the SC'arch for a common method of 
calculating technical rescrvC's is at prC'sent the subject 
of studiC's at Community levC'I; whC'rcas it therefore 
appears ro be desirable" to rC'serve the attainment of 
coordination in this matter, as well as qu~tions 
relating to the determination of c:uC'gories of 
invcstmcnrs and rhe valuation of assets, for 
subsequent Dircctaves; 
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Whereas it is necessary that insurance undertakings 
should possess, over and above technical reserves of 
sufficient amount to meet their underwriting 
liabilities, a supplementary reserve, to be known as 
~he solvency margin, and represented by "free assets, 
m order to provide against busi~ess fluctuations; 
whereas m order to ensure that the requirements 
imposed for such purposes are determined according 
to objective criteria, whereby undertakings of the 
same size arc placed on an equal footing as regards 
competition, it is desirable to provide that such 
margin shall be related to the overall volume of 
business of the undertaking and be determined by 
reference to two indices of security, one based on 
premiums and the other on daims; 

Whereas it is desirable to require a manamum 
guarantee fund related to the size of the risk in the 
classes undertaken, in order to ensure that 
undertakings possess adequate resources when they 
are set up and that in the subsequent course of 
business the solvency marsin shall in no event fall 
below a minimum of security; 

Whereas it is necessary to make provision for the 
case where the financial condition of the undertaking 
becomes such that it is difficult for it to meet its 
underwriting liabilities; 

Whereas the coordinated rules concerning the 
taking·up and pursuit of the business or direct 
insurance within the Community should, in principle, 
apply to all undertakinp entering the market and, 
consequently, al$o to agencies and branches where 
the head office of the undertaking is situated outside 
the Community; whereas it is, nevertheless, desirable 
as regards the methods of supervision to make special 
provision with respect to such agencies or branches 
in view_ of the fact that the assets of the undertakings 
to whach they belong are a~ituatcd outside the 
Community; 

Whcre~s it is, however, desirable to permit the 
relaxa~ao~ of such special conditions, while observing 
the pnnc1ple that such agencies and branches should 
not obtain more fa vourablc treatment than 
undertakings Within the Community; 

Whereas certain transitional provisions are required 
in order, in particular, to permit small and 
medium-stzed undertakings aiTeady in exisrenct" to 
adapt themselves w rhe requircmems whic.:h must he 
imposed by rhc Member Stares in pursuant.:e uf this 
Directive, sub,c.:..:t w rht! .1pplication of Artide 53 of 
the Trc:ary; 

Wherea~ •r .. , .;··:'·•ri' .: :., g~Jaranrec th~ uniform 
appiicatlt.•n · .,:•:·.i!:: :.· -:·i.es :1nd to provide in 
rhis rnpn~. 11 • :.,:. • • , ... i ... oration between 'the: 
Comm•ss·<~n .1: ,• m.:- :\iemt-~·r ~rates in this field: 

HAS ADOPTED THIS DIRECTIVE: 

Tide I - General provisions 

Article l 

This Directive concerns the takins-up and pursuit of 
the self-:employed activity of direct insurance carried 
on by insurance underrakinp which arc established 
in a Member Stare or which wish to become 
established there in the classes of insurance defined in 
1he Annex to this Directive. 

Artick 2 

This Directive does not apply to: 

1. The following kinds of insurance: 

(a) Life assurance, that is to say, the branch of 
insurance which comprises, in particular, 
assurance on survival to a stipulated asc only, 
assurance on death only, assurance on survival 
to a stipulated age or an earlier death life 
assurance with return of p~iums, ton;ines, 
~arriage assurance, and birth assurance; 

(b) Annuities; 

(c) Supplementary insurance carried on by 
!ife-assurance undertakings, that is ro say, 
~nsuran~e against penonal injury including 
ancapacary for employment, insurance against 
death resulting from an accident, and 
insurance against disabiljty resulting from an 
accident or sickness~ where these various kinds 
of insurance are underwritten in addition to 
life assurance; 

(d) Insurance forming pan of a statutory system 
of social security; 

(c) The type of insurance existing in Ireland and 
the United Kinadom known as 'permanent 
health insurance nor subject ro cancellation'. 

2. The following oper~tions: 

(a) Capiral redemption operations, as defined by 
the law m each Member State; 

(b) Operaraons of provident and mmual bencfat 
institutions who~ benefits vary according to 
the resources available and in which rhe 
contributions of the members are determined 
on a flat-rate basis; 

(') Opc:rattom .: Hncd out hy oqpmzatwns not 
having a lc~al pcrsorll.iiry wirh rhe purpos~ nf 
proviJin~ n·l~:ual ..:over ~ )r rhc1r memhers 
withoul there being any payment of premiums 
or constitution of technical rcsc:rves; 
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(d) Pending funher coordination, which shall be 
implemented within four years of notification 
of ·this Directive, expon credit insurance 
operations for the account of or with the 
support of the State. 

Article J 

1. This Directive docs not apply to mutual 
associations in so far as they fulfil all the following 
conditions: 

- the anides of association must contain provisions 
for calling up additional contributions or 
reducing their benefits, 

- their business does not cover liability risks 
unless the latter constitute ancillary cover within 
the meaning of subparagraph (c) of the Annex
or credit and suretyship risks, 

- the annual contribution income for the activities 
covered by this Directive must not exceed one 
million units of' account, 

and 

- at least half of the contribution income from the 
activities ·covered by this Directive must come 
from penons who are members- of the mutual 
association. 

2. This Directive shall nor, moreover, apply to 
mutual associations which have concluded with other 
association~ of this nature an apecment which 
provides for the full reinsurance of the insurance 
policies issued by them or under which the 
concessionary undenaking is to meet the liabilities 
arising under such policies in the place of the ceding 
undenaking. 

In such a case the concesaionary undertaking shall be 
subject to the rules of this Dir~:ctive. 

Article 4 

This Directive shall not apply ro the following 
institutions unless- their statutes or the law are 
amended as regards capacity: 

(a) In Germany 

The following inscitutions under public.: law 
enjoying a monopoly (Monopolanstillten): 

I. Badische Gebaudeversichc:rungsanstalt, Karls
ruhe, 

2. Bayerischc Lilndesbrandversicherungsansralr, 
Munich. 

3. Ba ycrischc Landestie"ersicherungsanstalt, 
Schlachtvachversicherung, Munich, 

4. Braunschweigischc Landcsbrandversicherungs· 
anstalt, Brunswick, . 

5. Hamburger Fcucrkassc, Hamburg, 

6. Hessische Brandversichcrungsanstalt (Hes
sischc Brandvcrsicherungskammer), Darm
stadt, 

7. Hessische Brandversicherungsanstalt, Kassel, 

8. Hohenzollemsche Fcuc"ersichcrungsanstalt, 
Sigmaringen, 

9. Lippische Landcsbrandversicherungsanstalt, 
Deanold, 

10. Nassauische Brandversicherungsanstalt, 
Wiesbaden, 

11. Oldenburgische Landesbrandkasse, Olden· 
buq, 

12. Ostfriesisc:hc Landschafdiche Branclkaae, 
Aurich, 

13. Feuersozictit Berlin, Berlin, 

14. Wiimembergische Gcbiudebrandvenic:he-
runpanstalt, Stuttgart. 

However, territorial capacity shall not be 
reprdcd as modified in the case of a merger 
between such institutions which has the effect of 
maintaining· for the benefit of the new institution 
the territorial capacitY of the institutions which 
have meraed, nor shall capacity as to the claucs 
of insurance be regarded as modified if one of 
these institutions takes over in respect of the 
same territory one or more of the clasaes of 
another such institution. 

The following semi-public institutions: 

1. Posrbcamtenkrankenlcasse, 

2. Krankenversorgung dcr Bundesbahnbcamten; 

(b) In France 

The following institucions: 

1. Caisse departementale des incendies des 
Ardennes, 

2. Caisse deparremenrale des incendics de Ia 
Core-d'Or, 

3. Caisse departemenrale des incendics de Ia 
Marne, 

4. Caisse deparremenrale des incendies de Ia 
Meuse, 

f 
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5. Caisse departementale des incendics de Ia 
Somme, 

6. Caisse departementale grcle du Gers, 

7. Caisse depanementale grcle de I'Herault; 

(c) In Ireland 

Voluntary Health Insurance Board; 

(d) In Italy 

The Cassa di Previdenza per l'assicurazione degli 
sportivi (Sportass); 

(e) In th~ Unit~d Kingdom 

The Crown Agents. 

Articl~ 5 

For the purposes of this Directive: 

(a) 'Unit of account' means that unit which is defined 
in Article 4 of the Statute of the European 
Investment Bank; 

(b) 'Matching assets' means the representation of 
underwriting liabilities expressed in a panicular 
currency by assets expressed or realizable in the 
same currency; 

(c) 'Localization of assets' means the existence of 
asscrs, whether movable of immovable, within a 
Member State but shall not be consttuccl as 
involving a ·requirement that movable property 
be deposited or that immovable property be 
subjected to restrictive measures such as the 
registration of mongqes. Assca represented by 
claims against dcbton shall be resarded as 
situated in the Member State where they are to 
be liquidated. 

Tide II - Rules applicable to undenak.iap whose 
head offices are situated within the eo.n.uniry 

Sc'cion A: Condicions of admission 

Article 6 

1. Each Member State shall make the taking-up of 
the business of direct insurance in its territory subject 
to an official authorization. 

2. Such authorization shall be sought from the 
competent authority of the Member Sta(c in question 
by: 

(a) Any un~ertaking which establishes its head office 
in the territory of such stare; 

(b) Any undertaking whose head office is situated in 
another Member State and which opens a branch 
or agency in the territory of the Member State in 
question; 

(c) Any undertaking which, having received the 
authorization required under (a) or (b) above, 
extends its business in the territory of such State 
to other classes; 

(d) Any undertaking which, having obtained in 
accordance with Article 7 (1) an authorization 
for a part of the national territory, extends its 
business beyond such part. 

3. Member States shall not make an authorization 
subject to the lodging of a deposit or the provision of 
~~riey. • 

Article 7 

1. An authorization shall be valid for the entire 
national territory unless, and in so far u the national 
legislation permits, the applicant seeks permission to 
carry out his business only in a part of the national 
territory. 

2. An authorization shall be given for a particular 
class of insurance. It shall cover the entire clau, 
unlas the applicant dcaires to cover only part of the 
risks pertaining to such dass, as listed in point A of 
the Annex. 

However: 

(a) It shall be open to any Member State to srant an 
authorization ·for any aroup. of clasacs indicated 
in point 8 of the Annex, provided mat it attaches 
to such authorization the appropriate 
denomination specified therein; 

(b) An authorization liven for one class or a aroup 
of classes shall also be valid for the purpose of 
covering ancillary risks included in another dau 
if the conditions specified in point C of the 
Annex are fulfilled; 

(c) Pending further coordination, which must be 
implemented within four years of notification of 
this Directive, the federal Republic of Germany 
may maintain the provision prohibiting the 
simultaneous undertaking in its territory of 
health insurance, credit and suretyship insurance 
or insurance in respect of recourse against third 
parties and legal defence, either with one another 
or with other classes. 

Article 8 

1. Each Member Stare shall require that any 
undertaking set up in its territory for which an 
authorization is sought shall: 
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(a) Adopt one of the following forms: 

- in the case of the Kingdom of Belgium: 

'soci~te anonyme/naamloze vennootschap', 
'societe en commandite par actions/ven
nootschap bij wijze van geldschiering op 
aandelen', 'association d'assurance mutuel
le/onderlinge verzekeringsmaatschappij', 'so
ciete cooperative/cooperative vennootschap', 

- in the case of Denmark: 

• Aktieselslcaber" (joint stock companies), 
'gensidige selskaber' (mutuals), 

- in the case of the Federal Republic of 
Germany: 

'Aictiengesellschaft', 'Versicherungsverein auf 
Gegenseitigkeit', 'Offentlic:h-rcchtliches Wett· 
bcwerbs-Versicherungsunternehmen', 

- in the case of the French Republic: 

'societe anonyme'' 'societe a forme mutuelle', 
'mutuelle', 'union de mutuelles', 

- in the case of the Republic of Ireland: 

'incorporated companies limited by shares or 
by guarantee or unlimited', · 

- in the case of the Italian Republic: 

'societi per azioni', 'societa cooperativa', 
'mutua di assicurazione', 

- in the case of the Grand Duchy of 
luxembourg: 

'societe anonyme', 'societe en commandite par 
actions', 'association d'assurances mutuelles', 
'soci~re cooperative', 

- in the case of the Kingdom of the 
Netherlands: 

'naamloze vennootschap', 'onderlinge waar
borgmaatschappij', 'cooperative vereniging', 

- in the case of the United Kingdom: 

'incorporated companies limited by shares or 
by guarantee or unlimited', 'societies 
registe~d under rhe Industrial and Provident 
Societies Acts', 'societies registered under the 
Friendly Societies Act' Lloyd's underwriters. 

funhermore, Member States may set up, where 
appropriate, undenakings under any form of 
known public law provided that such institutions 
have as their object insurance operations in 

conditions equivalent to those undertakings 
under private law; 

(b) Limit its business activities to the business of 
insurance and operations directly arising 
therefrom to the exclusion of all other 
commercial business; 

(c) Submit a scheme of operations an accordance 
with the provisions of Article 9; 

(d) Possess the minimum guarantee fund provided 
for in Article 17 (2). 

2. An undertaking seeking an authorization to 
extend its business to other classes or, in the case 
referred to in Article 6 (2) (d), to another part of the 
territory, shall be required to submit a s~~eme of 
operations in accordance with the proviSIOns of 
Article 9 as regards such other classes or other part 
of the territory. 

It shall, furthermore, be required to show proof that 
it posaesses the solvency margin provided for in 
Art!cle 16 and, if, with regard to such other claaea, 
the provisions of Article 17 (2) require a hisher 
minimum guarantee fund than previously, that it 
possesses such minimum. 

3. These coordinating measures do not preVent 
Member Stares from applying provisions requirin1 
directors and managers to have technical 
qualifications or from requiring the memorandum or 
articles of association, general and special policy 
conditions, tariffs and any other documents necessary 
for the normal exercise o£ supervision to be 
approved. 

4. The abovementioned proVISIOns may not 
requi~ that any application for an authorization shall 
be dealt with in the light of the economic 
requirements of the market. 

Articl~ 9 

The scheme of operations referred to in Article 8 (1) 
(c) shall contain the following particulars or proof 
concerning: 

(a) The nature of the risks which the undertaking 
proposes to cover; the general and special policy 
conditions which it proposes to use; 

(b) The tariffs which it is proposed to apply for C3Ch 
category of business; 

(c) The guiding principles :~s to reinsur3nce; 
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(d) The items constituting the minimum guarantee 
fund; 

(c) Estimates relating to the expenses of installing 
the administrative services and the organization 
for securing business; the financial resources 
intended to cover them; 

and in addition, for the first three financial yean: 

(f) Estimates relating to expenses of management 
other than costs of installation, and in particular 
current general expenses and commissions; 

(g) Estimates relating to premiums or contributions 
and to claims; 

(h) A forecast balance sheer; 

(i) Estimates relating to the financial resources 
intended to cover underwriting liabilities and the 
solvency margin. 

However, the particulars referred to in (a) and (b) 
above shall not be required with regard to the risks 

• clauified under Nos 4, S, ,, 7 and 12 of point A of 
the Annex, nor shall those referred to in (b) above be 
required with re1ard to risks classified under Nos 14 
and 15 of point A of the Annex. The paniadan 
referred to in (a) and (b) need not be required in the 
case of risks classified under No 11 of the same 
point. 

Artick lO 

1. Each Member State shall require that an 
undenaking having its head office in the territory of 
another Member State and seeking an authorization 
to open an agency or branch shall: 

(a) Submit its statutes and a list of ils directors and 
managers; 

(b) Produce a certificate issued by the competent 
authorities of the head office country, attesting 
the classes of insurance which the undertaking is 
entitled to carry on and that it possesses the 
minimum guarantee fund or, if higher, the 
mm1mum solvency margin calculated in 
accordance with Anicle 16 (3), and stating the 
risks which it actually ~overs and the financial 
resources referred to in Article 11 (1) (e); 

(c) Submit a scheme of operations in accordance 
with Article 11 ; 

(d) Designate an authorized agent having his 
permanent residence and abode in the host 
country, and possessing sufficient powen to bind 
the undertaking in relation to third parties and to 
represent it in relations with the authorities and 

courts of the host countrYi if the agent has a 
legal personality, it must have its head office in 
the host country and it must in its turn designate 
an individual to represent it who complies with 
the above conditions. The designated agent shall 
not be refused by the Member State except on 
grounds relating to repute or technical 
qualifications such as apply to directors of 
undertakings whose head offices are situated in 
the territory of the State in question. 

With regard to Lloyd's, in the event of any 
litigation in the host country resulting fron1 
underwritten commitments, assured persons must 
not be more unfavourably treated . than if the 
litigation had been brought against businesses of 
a more conventional type. The authorized asent 
must, therefore, possess sufficient powers to 
enable proceedings to be instituted apinst him 
and must in that capacity be able to bind the 
Lloyd's underwriten concerned. 

2. Each Member State shall require that for the 
purpose of rxtendina the business of the aaency or 
branch, either to other classes or to other parts of the 
national territory in the case provided for in Article 6 
(2) (d), the applicant for the authorization shall 
submit a scheme of openrions in accordance with 
Article 11 and comply with the conditions contained 
in (1) (h) above. 

3. These coordinating measures. do not prevent 
Member States from enforcin1 provisions requirina, 
for all insurance undertakinss, approval of the 
general and special policy conditions, tariffs and :my 
other document necessary for the normal exrrcise of 
supervision. 

4. The abovementioned prov1s1ons may nnr 
require that any application fur an authorization shall 
he examined in the 1itrht of the · economic 
requirements of the marker. 

Artide 11 

1. The scheme of operations of rh~ agen~y or 
branch referred to in Article 10 (1) (c) shall ~ontain 
the following particulars or proofs concerning: 

(a) The nature of the risks which rhc undertaking 
proposes to cover in the hn~t country; the 
general and ~pecial policy conditions which ir 
proposes ro use; 

(b) The tariffs which the undertaking proposes to 
apply for each category of bu!iine5Si 
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(c). The guiding principles as to reinsurance; 

(d) The state of the solvency margin of the 
undertaking, referred to in Articles 16 and 17; 

(e) Estimates relating to the expenses of installing 
the administrative services and the organization 
for securing business; the financial resources 
intended to cover them; 

and in addition, for the first three financial years: 

(f) Estimates relating to expenses of management; 

(g) Estimates relating to premiums or contributions 
and to claims in respect of the new business; 

(h) A forecast balance sheet for the agency or 
branch. 

However, t~he particulars referred to in (a) and (b) 
above shall not be required with regard to the risks 
classified under Nos 4, S, 6, 7 and J 2 of point A of 
the Annex, nor shall those referred to in (b) above be 
required with regard to the risks classified under Nos 
J 4 and 1S of point A of the Annex. The particulars 
referred to in (a) and (b) need nor be required in the 
case of risks classified under No 11 of the same 
point. 

2. The scheme of operations shall be accompanied 
by the balance sheet and profit and loss account of 
the undertaking for each of the past three financial 
years. If, however, it has not yet been in business for 
three financial years it shall he required to furnish 
them only for the financial yc.-ars completed. 

With regard to Lloyd's, the publication of the balance 
sheet and the profit and loss account shall be 
replaced by the compulsory presentation of annual 
trading accounts covering the insurance operations, 
and accompanied by an affidavit cerrifyin1 that 
auditors' certificates have been supplied in respect of 
eadl insurer and showing that the responsibilities 
incurred as a result .of these operations are wholly 
covered by the assets. These documents must allow 
authoririC:s to form a view of rhe state of solvency of 
rhe Association. 

.1. The scheme of operations, together with the 
observations of the authorities competent to issue 
authorizations, shall be forwarded tc the competent -
authorities of the head office country. The latter 
authorities shall ·communic:atc their Opinion to the 
former .within three months from the receipt of the 
documc.-nt!'; if their Opinion has not been 
communicated upon the expiry of this rime, it shall 
~ deen1ed to be.- favourable. 

Artide 12 

Any decision to refuse an authoriution shall be 
accompanied by the precise grounds for doing so and 
notified to the undertaking in question. 

Each Member State shall make provision for a right 
to apply to the courts should there be any refusal. 

Such provision shall also be made with regard to 
cases where to competent authorities have not dealt 
with an application for an authorization upon the 
expiry of a period of six months from the date of its 
receipt. 

Section 8: Conditions for exercise of busiaess 

Articl• 13 

Member States shall collaborate closely with one 
another in supcnising the financial position of 
authorized undertakings. 

Arlicl• 14 

The supervisory authority of the Member Stare in 
whose territory the head office of the undertaking is 
situated must verify the state of solvency of the 
undertaking with respect to its entire business. The 
tupenisory authorities of the other Member States 
! hall provide the former ·with all the information 
necessary to enable such verification to be effected. 

Artie/• 15 

1. Each Member State in whose territory business 
is carried on shall require the undertaking to 
e~rablish sufficient technical resenes. 

The amount of such reserves shall be determined 
according to the rules fixed by the State, or, in the 
absence of such rules, according to the established 
practices in such State. 

2. Technical reserves shall be required to be 
covered by equivalent and marching assets localized 
in each country where business is carried on. Member 
States may, however, permit relaxations in the rules 
as to matching assets and the .localization of assets. 

Having regard to irs special position, the Grand 
Duchy of luxembourg may, pending coordination of 
legislation on the winding-up of undertakings, retain 
the system of guarantees for technical reserves 
existing at the time of entry into force of this 
Directive. 
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The regulations of the country where the business is 
is carried on shall determine the nature of such assets 
and, where appropriate, the extent to which they may 
be used for the purpose of covering the technical 
reserves and shall also determine the rules for valuing 
such assets. 

3. If a Member State allows any technical reserves 
to be co~ered by claims against reinsuren, it shall fix 
the percentage so allowed. In such case, it may not 
require the assets representing such claims to be 
localized in its territory, notwithstanding the 
provisions of paragraph 2. · 

4. The supervisory authority of the Member State 
in whose territory the head office of an undertaking 
is situated shall verify that its balance sheet shows in 
respect ~f the technical reserves assets equivalent to 
the underwriting liabilities assumed in all the 
countries where it undenakes business. 

Article 16 

1. Each Member State shall require every 
undenaking whose head office is situated in its 
territory to establish an adequate solvency maflin in 
respect of its entire business. 

The solvency margin shall correspond to the assets of 
the undcnaking, free of all foreseeable liabilities, less 
any intangible items. In panicular the following shall 
be considered: 

- the paid up share capital or, in the case of a 
mutual concern, the effective initial fund, 

- one-half of the share capital or the initial fund 
which is not yet paid up, once the paid-up part 
reaches 25 % of this capital or fund, 

- reserves (statutory reserves and free reserves) not 
corresponding to underwriting liabilities, 

- any carry-forward of profits, 

in rhe case of a mutual or mutual-type assodation 
wirh variable contributions, any claim which it 
has against irs members by way of a call for 
supplementary contribution, within the financi.al 
year, up to onc:-half of the difference between the 
maximum contributions and the contributions 
actually called in, and subject to an over-riding 
limit of .~0 ,., of the margin, 

- at the request of, and upon proof being shown by 
the underta.king, and with the agreement of the 
supervisory authorities of each other Member 
State where it carries on its business, any hidden 
reserves resulting from under-estimation of assets 
or over-estimation of liabilities in the balance 

sheer, in so far as such hidden reserves are not of 
an exceptional nature. 

Over-estimation of technical reserves shall be 
determined in relation to their amount calculated by 
the undertaking in conformity to national 
regulations; however, pending funher coordination 
of technical reserves, an· amount equivalent to 75 cyo 
of the difference between the amount of the reserve 
for outstanding risks calculated at a flat rate by the 
undenaking by application of a minimum percentage 
in relation to premiums and the amount that would 
have been obtained by calculating the reserve 
contract by contract where the national law gives an 
option between the two methods, can be taken into 
account in the solvency margin up to 20 %. 

2. The solvency margin shall be determined on the 
basis either of the annual amount of premiums or 
contributions, or of the average burden of claims for 
the past three financial yean. In the case, however, of 
undenakinp which essentially underwrite only one 
or more of the risks of storm, hail, frost, the last 
seven yean shall be taken as the period of reference 
for the average burden of claims. 

3. Subject to the provisions of Article 17, the 
amount of the solvency marain shall be equal to the 
hi1her of the followins two results: 

first result (premium btUis): 

- the premiums or contributions (inclusive of 
charges ancillary to premiums or contributions) 
due in respect of all direct business in the last 
financial year for all financial years, shall be 
agrcgated, 

- to this aggregate there shall be added the amount 
of premiums accepted for all reinsurance in the 
last financial year, 

- from this sum there shall then be deducted the 
total amount of premiums or contributions 
cancelled in the last financial year, as well as the 
total amount of taxes and levies pcnaining to rhe 
premiums or contributions entering into the 
aggregate. 

The amount so obtained shall be divided into two 
portions, the first portion extending up to 10 million 
units of account, the second comprising the excess; 
18 % and 16 % of these ponions respectively shall be 
calculated and added together. 

The first result shall be obtained by multiplying the 
sum so calculated by the ratio existing in respect of 
the last financial year between the amount of claims 
remaining to he borne by the undertaking after 
deduction of transfen for reinsurance and the· gross 
amounr of claims; this ratio may in no case be less 
than SO%. 
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Second result (daims basis): 

- the amounts of claims paid in respect t>f direct 
business (without any deduction of claims borne 
by reinsurers and rerrocessionaires) in the periods 
specified in (2) shall be aggregated, 

- ro this aggregate there shall be added the amount 
of claims paid in respect of reinsurances or 
retrocessions accepted during the same periods, 

- to this sum there shall be added the amount of 
·provisions or reserves for outstanding c:laims 
established at the end of the last financial year 
both for direct business and for reinsurance 
acceptances, 

- from this sum there shall be ded\lcted the amount 
of claims paid during the periods specified in (2), 

- from the sum then remaining, there shall be 
deducted the amount of provisions or reserves for 
outstanding claims established at , the 
commencement of the second financial year 
preceding the last financial year for which there 
are accounts, both for direct business. and for 
reinsurance acceptances. 

One-third, or one-seventh, of the amount so 
obtained, according to the period of reference 
established in (2), shall be divided into two portions, 
the first extending up to seven million units of 
account and the second comprising the excess; 26% 
and 23 'o of these ponions respectively shall be 
calculated and added together. 

• The second result shall be obtained by multiplying 
the sum so obtained by the ratio existing in respect of 
the last financial year between the amount of claims 
remaining to he borne by the business after transfers 
for reinsurance .and the gross amount of claims; this 
r:ltio may in no case be less than 50 %. 

4. The fractions applicable to the portions referred 
to in (3) shall each be reduced to a third in rhe case 
of health insurance practised on a similar technical 
basis to that of life assurance, if 

- the premiums paid are calculated on the basis of 
· sickness tables according to the m:uhemaricoal 

method applied in insurance, 

- a reserve is set up for increasing age, 

- an additional premium is collected in order to set 
up a safety margin of an appropriate amount, 

- the insurer may only cancel the contract before 
the end of the third year of insurance at the latest, 

- the contract provides for the possibility of 
increasing premiums or reducing payments even 
for current contracts. 

.. S. In the case of Lloyd's, the calculation of the first 
result in respect of premiums, referred to in 
paragraph 3, shall be made on the basis of net 
premiums, which shall be multiplied by a flat-rate 
percentage fixed annually by the internal auditor. 
This flat-rate percentage must be calculated on the 
basis of the most recent statistical data on 
commissions paid. 

The details, together with the relevant calculations 
shall be sent to the authorities of the countries where 
Lloyd's is established. 

Article. 17 

1. One-third of the solvency margin Shall 
constitute the guarantee fund. 

2. (a) The guarantee fund may not, however, be less 
than: 

- -400 000 units of account in the case where 
all or some of the risks included in one of 
the classes listed in point A of the Annex 
under Nos 10, 11, 12, 13, 14 and 15 are 
covered, 

- 300 000 units of account in the case where 
all or some of the risks included in one of 
the classes listed in point A of the Annex 
under Nos 1, 2, 3, 4, S, 6, 7, 8, and 16 arc 
covered, · 

- 200 000 units of account in the case where 
all or some of the risks included in one of 
the classes listed in point A of the Annex 
under Nos 9 and 17 are covered; 

(b) If the business carried on by the undertaking 
covers several classes or several risks, only 
that class or risk for which the highest amount 
is required shall ~ taken into account; 

(c) Any Member Sure may provide for a 
one-fcurth reduction of the mammum 
guarantee fund in the case of mutual 
associations and murual-rype associations. 

Article 18 

1. Member Sratcs shall not prescribe any rules as 
to the choice of rhe assets in excess of those 
representing the technical reserves referred to in 
Anicle 15. 
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2. Subject to the provisions of Article IS (2), 
Article 20 ( 1) and (3) and Artide ll (1) last 
subparagraph, Member States shall not restrain the 
free disposal of the assets, whether movable or 
immovable property, forming part of the assets of• 
authorized businesses. 

The Federal Republic of Germany may, however, 
pending further coordination of the conditions for 
the taking up and pursuit of the business of lif~ 
assurance maintain, with respect to health insurance 
within the meaning of Anicle ·16 (4), the restrictions 
imposed on the free disposal of assets in so far as the 
free disposal of assets which cover mathematical 
reserves is subject to the agreement of a 
'Treuhander'. 

Until further measures of coordination have been 
taken, the Kingdom of Denmark may however retain 
in force its legislation restricting the free disposal of • assets built up by insurance undertakinp to cover 
pensions payable under compulsory insurance qainsr 
industrial accidents. 

l. These provisions shall not preclude any 
measures which Member States, while observing the 
rules prevailing in the country where the businea is 
carried on, as required under Aniclc 15 (2), and 
while safeguarding the interests of the insured, arc 
entitled to take as owncn or membcn or associates 
of the undertakings in question. 

Article 19 

1. Each Member Stare shall require every 
undertaking whose head office is situarcd in in 
territory to produce an annual account covering all 
types of operation, of its financial situarion and 
solvency. 

2. Member States shall require undenakings 
operatina in their territory to render perioclic:ally the 
returns, togerher with statistical documents, which 
arc necessary for the purposes of supervision. The 
competent supervisory authoririct shall fumish each 
other with the documents and information nec:euary 
for exercisina supcrvition. 

Articl• 20 

1. If an undertaking does not comply with the 
provisions of Article 15, the supervisory authority of 
the counrry where it carries un irs business may 
prohibit the free disposal of assca in that country 
after· havina informed the supervisory authoricies of 
the country where the head office is siruatecl of its 
intention. 

2. For the purposes of restoring the financial. 
situation of an undertaking whose solvency margin 
has fallen below the minimum required under Aniclc 
16 (3), the supervisory authority of the head-office 
country shall require a plan for the restoration of a 
sound financial position to be submitted for its 
approval. 

3. If the solvency margin falls below the guarantee 
fund as defined in Article 17, the supervisory 
authority of the head-office country shall require the 
undertaking ·to submit a shon-tetm finance scheme 
for its approval. 

It may also restrict or prohibit the free disposal of the 
assets of the undertaking. It shall inform the 
authorities of other Member Stares in whose 
territories the undertaking is authorized of any 
measures and the Iauer shall, at the request of the 
former, take the same measures . 

4. The competent supervisory authorities may 
further take all measures necessary to aafquard the 
interests of the insured in the cases providecl for in 
(1) and (3). 

S. The supervisory authorities of other Member 
States in whose territory the undenakina in question 
has also been authorized shall collaborate for the 
purpose of implementing the provisions referred to in 
(1) to (4). 

Artid• 21 

1. Each Member State shall make at possible for an 
undertaking to auian all or part of its portfolio of 
policies if the assisnees possess the necessary solvency 
margin, due account bcina taken of the assignment. 

The supervisory authorities concerned shall consult 
each other before approvina such assisnme~~;t. 

2. Once approved by the competent supervisory 
authority, such asaianment shall affect directly the 
policy-holders or insured concerned. 

Sectioa C: Withdrawal of auchorizacioa 

Article 22 

1. The authorization aranted by the competent 
authority of the Member State in whose territory the 
head office is situated may be withdrawn by such 
authority if the undertakina: 

{a) No lonacr fulfils the conditions of admission; 
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{h) Has het•n unable, within the time allowed, to 
take the measures contained in the restoration 
plan or finance scheme referred to in Article 20; 

(c) Fails seriously in irs obligations under the 
national regulations. 

In the evenr: of the withdrawal of the authorization, 
the supervisory authority of the head-office country 
shall notify such withdrawal to the supervisory 
authorities of other Member Stares which have issued 
an authorization to the undertaking; they shall, 
thereupon, also withdraw their authorizations. The 
supervisory authority of the head-office country shall, 
in conjunction with such other authorities, take all 
necessary measures to safeguard the inrc;resrs of r:he 
insured. and, in particular, shall restrict the free 
disposal of the assets of rhe undertaking if such 
resrract1on has not been already imposed in 
accordance with the provisions of Article 20 ( l) and 
{3), subparagraph l. 

2. An authorization granted to an agency or 
branch of an undertaking whose head office is 
situated in another Member State may be withdrawn 
if the agency or branch: 

{a) No longer fulfils the conditions for admission; 

(b) Fails seriously in irs obligations under the 
regulations of the country where it carries on its 
business, with respect in particular to the 
establishment of technical reserves as defined in 
Anicle 15. 

Before withdrawing the authorization the supervisory 
authorities of the country where business is ~arried 
on shall ~onsult the supervisory authority of the 
country where the head office is situated. If they 
deem it necessary to suspend the business of such 
agency or branch before consultation is concluded, 
they shall immediately :advise rhe supervisory 
authority of the country where the head office is 
situated. 

3. Any dec1sion to withdraw an authorization or 
suspend business shall be supporred by precise 
reasons and notified to the undertaking in question. 

Ea~h Member State shall make provision for 3 riJht 
to apply to the courts against such a decision. I 

Tide Ill - Rules applicable to agencies or branches 
',~cablished wichin che Community· and beloniJina to 
vndertakings whose head offices are outside the 

C'..ommunity 

Artidt! 23 

t. E~~h Member Stare shall make access to the 
business referred to in Article 1 by any undenaking 
whose head offkc is outside the Community subjt•ct 
tu •m official authorization. 

2. A Member State may grant an authorization if 
the undertaking fulfils at least the following 
·conditions: 

{a) It is entitled ro undertake insurance business 
under its national law; · 

(b) It establishes an agency or branch in the territory 
of such Member State; 

(c) It undertakes to establish at the place of 
management of the agency or branch accounts 
specific to rhe business which it undertakes there, 
and to keep there all the records relating to the 
business transacted; 

(d) It designates an authorized agent, to be approved 
by the competent authorities; 

(c) It possesses in the country where it carries on its 
business assets of an amount equal to at least 
one-half of the minimum amount prescribed in 
Article 17 (2), in respect of the guarantee fund, 
and deposits one-fourth of the minimum amount 
as security; 

(f) It undertakes to keep a margin of solvency in 
accordance with the requirements referred to in 
Article 25; 

(g) It submits a scheme of operations in accordance 
with the provisions of Article 11 (1) and (2). 

Article 24 

Member States shall require undertakings to establish 
adequate technical reserves to cover the underwritina 
liabilities assumed in their territories. Member States 
shall see that the agency or branch coven such 
technical reserves by means of assets which are 
equivalent to such reserves and are, to the extent 
fixed by the State in question, marching assets. 

The law of the Member States shall be applicable to 
the calculation of technical reserves, the 
determination o( categories of invesrm~nts, and ~he 
valuation of assets. 

The Member State in question shall require that the 
assets representing the technical reserves shall be 
localized in its territory. Article 15 (3) shall, however, 
be applicable. 

Artie/~ 15 

1. ' . E3ch Member State shall require for agencies or 
branches esr:~blished in its territory :a solvency margin 
.:onsisting of 3ssers free of all foreseeable liabilities, 
less any intangible items. The solvency margin shall 
he calculated in accordance with the provisions of 
Article 16 (3). However, for the purpose of 
-=•tlc:ul:ating this m•trgin, account shall be taken only 
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of rhe premiums or contributions and claims 
pertaining to the business effected by the agency or 
branch concerned. 

2. One-third of the solvency margin shall 
constitute the guarantee fund. The guarantee fund 
may not be less than one-half of the minimum 
required under Article 17 (2). The initial deposit 
lodged in accordance with Article 23 (2) (e) shall be 
counted towards such guarantee fund. 

3. The assets representing the solvency margin 
must be kept within the country where the business is 
carried on up to the amount of the guarantee fund 
and the excess, within the Community. 

Article 26 

1. Any undertaking which, having obtained an 
authorization from one Member State, obtains an 
authorization from one or more other Member States 
to establish other agencies or branches therein may 
apply for one or more of the following advantaaes: 

(a) That the solvency margin referred to in Anic:le 2S 
be calculated in relation to the entire business 
which it undcnakcs within • the Community; in 
such case, account · shall be taken of the 
premiums or contributions and claims penaining 
to the business effected by all the agencies or 
branches establish~d within the Community; 

(b) That it be dispensed from lodging rhe deposit 
required under Article 23 (2) (c), in suda States 
also; 

(c) That the assets representing the guarantee fund 
be kept in any one of the Member Srarcs in 
which it carries out business. 

2. Should at least two of the Member Stares in 
· question approve the application in whole or in part, 

the competent authority of the Member Stare in 
whose territory the oldest establishment of the 
applicant is situated shall verify the state of solvency 
of the undertaking with respect to the entire business 
carried on by it within the Member Stares which 
approve the application. However, at the request of 
the undertaking and with the unanimous approval of 
the Member States concerned, such verification may 
be carried our by the competent authority of another 
Member State. The authority carrying out the 
verification shall obtain from the or~r Member 
States the necessary information regarding the· 
agencies or· branches establislied in their territories. 

3. The adv:mtages conferred by this Article may be 
withdrawn upon the initiative of one or more of rhe 
Member St•ues concerned. 

Article 27 

The prov.isions of Articles 19 and 20 shall also apply 
in relation to agencies and branches of undertakings 
to which this Tide applies. 

As regards the application of Article 20, the 
supervisory authority of the oldest establishment or 
the one that carries out in its place the verification of 
the over:tll solvency. of branches or agencies shall be 
3Ssimilated to the authority of the State in which the 
head office of a Community undertakina is, situated. 

Art;cle 28 

In the case of a withdrawal of authorization by the 
authority referred to in Article 26 (2), this authority 
shall notify the authorities of the other Member 
States where the undertaking operates and the latter 
supervisory authorities shall take the appropriate 
measures. If the reason for the withdrawal of the 
authorization is the inadCquacy of the overall state of 
solvency as fixed by the Member States which aareccl 
to the request referred to in Article 26, the Member 
States which gave their approval shall also withdraw 
their authorizations. 

Article 29 

The Community may, by means of agreements 
c:oncluded punuant to the Treaty with one or more 
third countries, agree to the applic:ation of provisions 
different to those provided for in this Tide, for the 
purpose of ensurina, under conditions of reciprocity, 
adequate prorcction for insured persons in the 
Member States. 

Tide IV - Transitional and other provisions 

Article 30 

1. Member Stares shall allow undenakings referred 
to in Tide II which at the enrry into force of the 
implementing measures to this Directive provide 
insurance in their territories in nne or mor~ of the 
classes referred to in Article 1 a period of five years, 
commencing with the dare of notification of this 
Directive, in order to comply with the requirements 
of Anicles 16 and 17. 

2. Furthermore, Mem~r Stares may: 

(a) allow any undenakings referred ro in ( 1 ), which 
upon the expiry of the five-year period have not 
fully established the mar1in of solvency, :1 further 
period not exceeding two years in which to do so 
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provided that such undertakings have, in 
accordance with Aniclc 20, submined for the 
approval of the supervisory authority the 
measures which they propose to take for such 
purpose; 

(b) exempt undertakings referred to in (J) whose 
annual premium or contribution income upon · 
the expiry of the period of five years .falls short 
of six rimes the amount of the minimum 
guarantee fund required under Article 17 (2) 
from the requirement to establish such minimum 
guarantee fund before the end of the financial 
year in respect of which the premium or 
contribution income is as much as six times such 
minimum guarantee fund. After considering the 
results of the examination provided for under 
Anicle 33, the Council shall unanimously decide, 
on a proposal frorn the Commission, when this 
exemption is to be aboli::hed by Member States. 

3. Undertakings desiring to extend their operations 
within the meaning of Anicle 8 (2) or Article 10 may 
not do so unless they comply immediately with the 
rules of this Directive. However, the undenakinp 
referred to in paragraph (2) (b) which within the 
national territory extend their business to other 
classes of insurance or ro other pans of such territory 
may be exempted for a period of ten years from the 
date of notification of the Directive from the 
requirement to constitute rhe minimum guarantee 
fund referred to in Anicle 17 (2). 

· 4. An undenaking having a ~tructure different 
from any of those listed in Article 8 may continue, 
for a period of three years from rhe notification of 
the Directive, to carry on their present business in the 
legal form in which they are constituted at the time 
of such notification. Undertakings tet up in the 
United Kingdom 'by Royal Chaner' or 'by private 
Act' or 'by special public Act' may continue to carry 
on their business in their present form for an 
unlimited period. 

Undenakings in Belgium which, in accordance with 
their objects, carry on the business of intervention 
mongage loans or savings operations in accordance 
with No 4 of Article 15 of the provisions relating to 
the supervision of private savings banks, coordinated 
by the 'arrete royal' of 23 .June 1967, may continue to 
undertake such busin~s for a period of three years 
from rhe date of notification of this Directive. 

The Member Stares in question shall draw up a list of 
such undertakings and communicate it to the other 
Member States and the Commission. 

S. At the request of undertaking~ which comply 
with th~ requirements nf Anidt"s 15, 16 and J7, 
Member States · shall cease to apply restrictive 
measures such as those relating to mongages, 
deposits and securities established under present 
regulations. 

Article 31 

Member States shall allow agencies or branches 
referred to in Title Ill which, at the entry into force 
of the implementing measu.,res to this Directive, are 
undertaking one or more classes referred to in An!cle 
1 and do not extend their business within the 
meaning of Anicle 10 (2) a maximum period of five 
yean, from the date of notification of this Directive, 
in order to comply with the conditions of Anide 25. 

Article 32 

During a period which terminates at the rime of the 
entry into force of an agreement concluded with a 
third country pursuanr to Article 29 and iat the latest 
upon the expiry of a period of four years after the 
notification of the Direc:rive, each Member State may 
retain in favour of undertakings of that country 
established in its territory the rules applied to than 
on 1 january 1973 in respect of matching asseu and 
the localization of technical reserves, provided that 
norification is given to the other Member States and 
the Commission and that the limits of relaxation• 
granted punuant to Article 15 (2) in favour of the 
undenakinp of Member States established in its 
territory are not exceeded. 

Tide V - Fiaal provilioas 

Article 33 

The Commission and the competent authorities of 
the Member Statet shall collaborate closely for the 
purpose of facilitatinc the supervision of direct· 
insurance within the Community and of examining 
any difficulties which may arise in the application of 
this Directive. 

Article 34 

1. The Commission shall submit to rhe Council, 
within six yean from the date of notification of this 
Directive, a repon on rhe effects of the financial 
requirements imposed by this Directive on the 
situation 0::1 rhe insurance marketa of rhe Member 
Stares. 

2. The Commission shall, as and when necessary, 
submit interim repons to the Council before the end 
of the transitional period provided for in Article 30 
(1). 

Artide 35 

Member States shall amend their national provisions 
to comply with this Directive wirhin 18 months of its 
notification and shall • fonhwith inform the 
Co!11mission thereof. 

The ·provisions rhus amended shall, subject ro 
Art!cles 30, J t :~nd 32. be applied within 30 months 
from the date of notific-ation. · 
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Artide36 

Upon notification of this Directive, Member States 
shall ensure that the texts of the main provisions of a 
legislative, regulatory or administrative nature wliich 
they adopt in the field covered by this Directive are 
communicated to the Commission. 

The Annex shall form an integral pan of this 
Directive. 

.,.8.73 

Artid. 38 

This Directive is addressed to the Member States. 

Done at Brussels, 24 july 1973. 

for the COIIIIQJ 

Th.PresitlMt 

I. N0R.GAAIU) 
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ANNEX 

A. Oassificatioa of risks accordiag to classes of iasuraace 

1. Accident (including industrial injury and occupalioaal discues) 

- fixed pecuniary benefits 

- benefits in rhe naNre of indemnity 

- combinations of the two 

- injury to passengen 

2. Siduwss 

- fixed pecuniary benefits 

- benefits in the nature of indemnity 

- combinations of the two 

3. Lind r~ehides (other than railway rolliDa stoc:k) 

All damage to or loss of 

- land mocor vehicles 

- land vebic:la omer than motor vehicles 

4. IWlwtly roUi~tastodc.. 

All damage to ~r lou of railway rolliDs aock 

S. Aircr11/t 

All damage to or lou of aircraft 

6. Ships (su, lllu 11rul rir~er lind uul H~Uls) 

All damap to or lou of 

- river and canal vascls 

- lake veucls 

-sea vascls 

1. Goods in tr11nsit (including merchandise, bagpp, and .all other goods) 

No L.lll/17 

All damage to or lou of goods in transit or bagap, iriCipCCtive of the form of uanspon 

8. fire 11nd nt~tur11l forces 

All damage ro or loss of properry (other than properry included in daues 3, 4, S, 6 
and 7) due to 

-fire 

-explosion 

-storm 

- natural forces other than storm 

- nuclear energy 

- land subsidence 
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9. Othn Jam~~ge lo property 
I 

All damage to or loss of property (other rhan property included in classes l, 4, s. 6 
and 7) due to hail or frost, and any event such u theft, other rhan those mentioned 
under 8 

10. Motor vehide liability 

All liability arising out of the use of motor vehicles operating on the land (including 
carrier's liability) 

. . 
All liability arising out of the use of aircraft (indudins carrier's liability) 

12. Uability for ships (sea, /au alld rivn alld Ulltll 11aull} 

All liability arising out of the use of ships, vessels or boau on the sea, lakes, riven or 
canals (includins carrier's liability) 

lJ.. Gmn11l liability 

· All liability orher than those forms mealioned under Nos 10, 11 aacl 12 

14. Credit 

- insolvency (gcnefal) 

- expon credit 

- inacalmeat credit 

- IIIOI1ppl 

- apiculcural credit 

tS. S.retyship 

- suretyship (direct) 

- suretyship (indirect) 

1,. MiuelliiUOIII f;,.,ciiiJ loss 

- employmcn1 risks 

- insufficiency of income (seocral) 

_:_ bad weather 

- lou of benefics 

- continuins scncral cxpeniCS 

- unforeseen tradin& expenses 

- loss of market value 

- loss of rent or revenue 

- indirect tradins losses other than those meationcd ;~bove 

- other financial loss (non-tradins) 

- other forma of financial lou 

17. ugalexp~nses 

Legal expenses and costs of litigation 

The risks included in a c:lass may not be included in any other dass except in the cases 
referred to in point C. . 
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8. Description of authorizations aranted for more chaa oac dass·of insunncc 

Where rhc authorization sin1uhaneously coven: 

(a) Classes Nos I and 2, it shall be named • Accident and Health Insurance'; 

(b) Classes Nos 1 (founh indent), J, 7 and 10, it shall be name~ ~Motor Insurance'; 

(c) Classes Nos 1 (founh indent), 4, 6, 1 and 12. it shall be named 'Marine and Transpon 
Insurance'; 

(d) Classes Nos 1 (founh indent), S, 7 and 11, it shall be named 'Aviation lnsurincc'; 

(e) Classes Nos 8 :and 9, it shall be named 'Insurance apinst Fire and other Damage to 
Propcny'; 

(f) Classes Nos 10, 11, 12 and 13, it shall be named 'Liability Insurance"; 

(g) Classes Nos 14 and lS, it shall be named 'Credit and Suretyship Insurance•; 

(h) All classes, it shall be nan1ed at the choice of the Member State ill quarioa, which shall 
notifiy rhe urher Member States and the Commiuioa of its choice. 

C. Ancillary risks 

An undertaking obtaining an authorization for a principal risk bclonainl ro oae daa or a 
group of classes may also insure risks iaduclecl in UlOCber daa without an. audaorizatioa 
being necessary for them ·if they: · 

- arc connected wirh the principal risk, 

- concern the object whida is covered apinsc the principal risk, and 

- are covered by the concracr inaurina the principal risk. 

However, the risks included in claua 14 and IS ia poiat A of chis ADIIa may not be 
reprded as risks ancillary to ot. claues. 
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II 

(Acts u.·host publication i.r not obli_r:,uof!) 

COUNCIL 

COUNCIL DIRECTIVE 

of 29 June 1976 

amending Directive 73/239/EEC on the co-ordination of laws, regulations and 
administrative provisions relating to the taking up and pursuit of the business 

of direct insurance other than life assurance 

(76/580/EEq 

TiiE COUNCIL OF THE EUROPEAN 
COMMUNmES. 

Having regard to the Treacy establishing the European 
Economic Communicy, and in particular Article 57 (2) 
thereof, 

Having regard to the proposal from the Commission. 

Having regard to the opinion of the European Parlia
ment (1), 

Having regard to the opinion of the Economic and 
Social Committee(~). 

Whereas Council Directive 73/239/EEC of 24 July 
1973 on the co-ordination of laws, · regulations and 
administrative provisions relating to the taking up and 
pursuit of the business of direct insurance other than 
life assurance (l), to facilitate the taking up and pursuit 
of the said business. has eliminated certain divergen
cies between national legislations ; whereas it has 
ensured adequate protection for insured and third 
parties in all the Member States and, at the same time. 
co-ordinated in panicular the provisions relating to 
the financial guarantees required of insurance underta
kings: 

Whereas, pursuant to that Directive. the manrmum 
&'Jarantee fund which each Member State requires of 

(')OJ No C 28, 9. 2. 1976, p. 16. 
(!)OJ No C JS, 16. 2. 1976. p. li. 
(')OJ No L 228. Ito. 8. 1973, p . .\. 

all insurance undenakings with head offices in its terri
tory may not be lt'ss th:an certain amounts which are 
expressed in units of account in the Directive ; 

Whereas the l!nit of account is also referred to in 
order to determine the amount of the contribution 
revenue of certain mutual associations below which 
the Directive doe~ not apply ; 

Whereas, for tht' purposes of the said Directive 'unit 
of account' mc:ans th:u unit which is defined in 
Article 4 of the Protocol on the Statute of the Euro
pean Investment Bilnk : whereas on the basis of this 
definition the con .. t'rsion of the Jmounts mention~d 
in the Directive mto nataonal currencaes would lead to 
distonions of ... ~.-,m pc:mion between undenakings 
whose head offi~.:c:-. Jrc: :'ituated in the v•mous Member 
States; 

Whereas by Dn:t:-tun -,·2m 1EEC(") the Council 
defined on 21 .A.pnl 14-, l.European unit of :1ccount 
representing th~o· ~~,~.·r;l~~o· vi any changes :n the value 
of the currenCil'~ or the ~iembc:r StJt::s : wnerc:as the 
conversion rate: tor c:a~:h currency against thts unat of 
account is fixed ;tummatu;ally by rderence to daily 
quotations on the: exchange m:ukcts : v.;hereas the use 
of this Europc:an unit of act:ount pla~c:s insurance 
undenakings on rhe samt' competitive footing; 
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Whereas Article 4 of the :1for~said Protocol is under
going revision; whereas, pursuant to the Decision of 
18 March 197 5 of the Board of Governors of the EIB, 
the Bank uses the European unit of &ccount defined 
by Council Decision 75/250/EEC: 

Whereas more recently. on 18 o~cember 1975, the 
Commi!'sion. by Decision No .H89/7S/ECSC (1), 

:1doptc:d. with the unanimou:. .1:.:-cnt of the Council, 
this Europc:an unit of account in Jpplying the Treaty 
establishing the European Co31 3nd Steel Commu
nity; 

Whereas the value of the Europc:an unit of account in 
each of the Member States' currencies is fixed daily 
and whc!reas a reference day must also be fixed for its 
use when appl}·ing this Dirc:cuve: 

Whereas. however, in certam Member States the intro-
.ductiori of the European unit of account would lead to 
a reducuon in terms of national currency of the 
amounts expressed in units of account in the Direc
tive; whereas such a reduction would lead to a corres
ponding reduction in the protection now given to 
insured parties b .. · thc! mimimum gurarantee fund; 
w.hereas the said amounts should be reviewed every 
two . years ; whereas as a result of this review, the 
amounc.s m quest1on are likely to be amended ; 
whereas in certain Member States the reduction in the 
amounts expressed in national currency could, under 
these conditions, be swiftly followed by a further 
adjusunent in those States: wherl!as the implementa
tiOn of these successive measun:s would raise diffi
culties for undertakings and su·pcrvisory authorities ; 
whereas. therefore, these amounts should be kept at 
the level which they would have reached on the basis 
of the conversion rate applicable bdore the introduc
tion of the European unit of account, if this level is 
higher than that of the European unit of account, 
until the amounc.s fixed in Dir~cuve 73/239/EEC are 
reviewed; 

Whereas changes in the economH: Jnd monetary situa
tion of the Community JUStl~· the exammation at 
regular antet'\·als of the l:m~r amounts, 

HAS ADOPTED THIS DlRECTl'\E 

1. The following shall bt: .it.:b:o~Hu:ed tor the text of 
:\rticl~ 5 ~a) llf Directive ~:; '2.''1· EEC: 

( 1) OJ No L .127, 19. 1!. liJ75. p. 4 

'(a) Unit of account means the European unit of 
account (EUA) as defined by Commission 
Decision 3289/75/ECSC (1). Wherever this 
Directive refers to the unit of account. the 
conversion value in national currency to be 
adopted shall, as from 31 December of each 
year, be that of the last day of the preceding 
month of October for which EUA conversion 
values arc: available in all the Community 
currencies;'. 

2. The following note is added as a footnote to the 
page where Article 5 of Directive 73/239/EEC 
appears: 

'( 1) OJ No L 327, 19. 12. 1975, p. 4.". 

Article 2 

As an transitional measure and until the amounts 
expressed in units of account in Directive 
73/239/EEC have been amended for the first time, the 
amounts expressed in national currency for conver
sion of the unit of account. as defined in Article 5 (a~ 
shall not be less than those derived according to the 
rate of conversion applicable to the unit of account 
before the adoption of this Directive. 

Article J 

Every two years, the Council. acting on a proposal 
from the Commission, shall review and tf necessary 
amend the amounts expressed in Directive 
73/239/EEC in units of account, taking into account 
changes in the economic and monetary situation of 
the Community. · · 

Article 4 

The national provisions amended in accordance with 
this Directive shall be · applicabtc as from 31 
December 1976. 

Article j 

This Directive is addressed to the· Member States. 

Done at Luxembourg, 29 June 1976. 

For tht Council 

Tbt Prtsidtnt 

G. THORN 
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COUNCIL DIRECTIVE 

of I 0 D~c~mber 1984 

amending. particularly as regards tourist assistance, the First Direcriv~ (7] /239 IE EC) on the 
coordination of laws, regulations and administrative provisions relating to the taking-up and 

pursuit of the business of direct insurance other than life assurance 

(841641/EEC) 

rHE COUNCIL OF THE EUROPEA!'\ COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 57 (2) 
!hereof, 

Having regard to the proposal from rh~ 
Commission (I), 

Having regard to the opinion of the European 
Parliament (2), 

Having regard to the opinion of the Economic and Social 
Committee (3 ), 

Whereas the First Council Directive (73/239/EECj of 
4 July 1973 on the coordination of laws, regulations and 
administrative provisions relating to the taking-up and 
pursuit of the business of direct insurance other than Ji fe 
assarauce.(4 ), hereinafter referred to as the 'First 
Directive', as amended by Directive 76/580/EEC (5), 

eliminated c:c:rtain differenc:c:s bcrwecn the laws of 
·Member States in order to facilitate the taking-up and 
pursuit of the above business; 

Whereas considerable progress has been achieved in th:tt 
ua of business involving the· provision of benefits in 
kiad; whereas such benefits are governed by provisions 
which differ &om one Member State to another; whereas 
those differences constitute a barrier to the exercise of the 
D&ht of establishment; 

Whereas, in order to eliminate that barrier to the right of 
establishment, it should be specified that an activity is not 
aduded &om the application of the First Directive for 
abe simple reason that it constitutes a benefit solely in kind 
aroae for which the person providing it uses his own staff 
or equilfment only; whereas. therefore such provision of 
-.sistance consisting in the promise of aid on the 
oa:urrence of a chance event should be coverc:J by the: 
above Direaive, taking into account the special 
C::harac:teristics of such assistance; 

(1) OJ No C 51, 10. 3. 1981, p. 5; OJ No C 30. 4. 1. 1983. 
p. 6. 

(2) OJ No C 149, 14. 6. 1982. p. 129. 
(1) OJ No C 343, 31. 12. 1981. p. 9. 
(4) OJ No L 228, 16. 8. 1973, p. 3. 
(I) OJ No l189, 13. 7. 1976. p. 13. 

Whereas the purpo-.c.: oi the inclusion. for reasons of 
supervision, of assisr.tnc~ op~rations in the scope of the 
First Directive, which doe-. nm involve the definition of· 
rhese operations, i~ nor ro Jffect the fiscal rules applicable 
ro them; 

Whereas the sole t11:·r of pro\'iding certain forms of 
assistance on the oc:c~t!'.ion of an accident or breakdown 
involving a road n:hiclr: normally occurrmg in the 
rcrritory of the ~1cmbcr State of the undertaking 
pro\·iding cover is not J reason for any person or 
undertaking that is not ~'" insurance undertaking to be 
subject to the arr~m~emcnrs of the First Directive; 

Whereas provision should be made for certain relaxations 
to the condition rh:u the accident or breakdown must 
occur in the termory of rhc Member State of the 
undertaking providing cover in order to take into account 
either the existence of reciprocal agreements or of certain 
specific circumstances relating to the geographical 
situation or to the structure of the organizations 
c;oncerned 9 or to the very limited economic imponanc:c: of 
the operations referred to; 

Whereas an organization of 3 Member State whose main 
activity is to provide servaces on behalf of the public 
authorities should be excluded from the scope of the First 
Directive; 

Whereas an underukin~ offering assistance contracts 
must possess the means necessary for it to provide the 
benefits in kind which it offers within an appropriate 
period of time; where~ts special pro,·isions should be laid 
down for calculating the solvency margin and the 
minimum amount of the guarantee fund which such 
undertaking must possess; 

\X'hereas certain tr.tnsttional provtsions arc necessary in 
order to permit unJcrtalon~s prO\'tding onl:o' :1S!iiistancc to 
.tJ;apt rhemsclvl·~ w 1hc .tpplic.:mon of rhc First 
Directive; 

Whereas, having reg3rd to special structural and 
geographical difficulnes. it is necessary to allow a 
transitional period to the e~utomobile club of a Member 
State for bringing itsdf into line with the said Directive 
concerning repatriation of the \'chicle. possibly 
accompanied by the dri\'er and passengers: 
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Whereas it is necessary to keep up-to-date the provisions 
of the First Directive concerning the legal forms which 
insurance undertakings may assume: whereas certain 
provisions of the said Dirc:~:tive ~nnc:eming .the rules 
appli~able to agencies or branches established within the 
Community and belonging to undertakings whose head 
offices are situated outside the Community should be 
amended in urdcr to nukl' them ~o:onsistent with the 
provisions ot Directive 79/ !67/EEC ( 1), 

· HAS ADOPTED THIS DIRECTIVE: 

Articl~ l 

Article 1 of the First Directive is hereby replaced by the 
following: 

'Article l 

1. This Directive concerns the taking-up and 
pursuit of the self-employed aaivity of direct 
insurance, including the provision of assistance 
referred to in paragraph 2. carried on bybndertakings 
which arc established in the territory of a Member 
State or which wish to become established there. 

2. The assistance activity shall be the assistance 
provided for persons who get into difficulties while 
travelling, while away from home or while away from 
their permanent residence. It shall consist in 
undertaking, against the prior payment of a premium, 
to make aid immediately a\'ailable to the beneficiary 
under an assistance contract \\·here that person is in 
difficulties following the occurrence of a chance event, 
in the ca~s and under the conditions set out in the 
contract. 

The aid may consist in the pron,um of benefits in cash 
or in kind. The provision of benefits in kind may also 
be effected by means of the staff .1nd equipment of the 
person providing them. 

The assistance activity does not cover servicing, 
maintenance, after-sales !tcrvi..:e or the mere indication 
or pro,·ision of aid as an mtermediary. 

3. The classification by dasses of the actiVIty 
referred to in this Article appears in the Annex.' 

Arttdc• ~ 

Article 2 of the First Directive as hc:rcb~· supplemented by 
the following point: 

3. The assistance activity in which liability is limited 
to the following opcraraon' rrovided in the event 

(') Oj N,> L 63. 13. J. 1979. p. I. 

of an accident or breakdown involving a ·road 
vehicle which normally occun in the territory of 
the Member State of the undertaking providing 
·cover: 

an on-the-spot breakdown service for which 
the undertaking providing cover uses. in most 
circ:uanst•m...:es. its own staff and equipment, 

the conveyance of the vehicle to the nearest or 
the most appropriate location at which repairs 
may be carried out and the possible 
accompaniment. normally by the same means 
of assistance, of the driver and passengers to 
the nearest location from where they may 
continue their journey by other means, 

if pro .. ·idcd for by the Member State of the 
undertaking providing cover, the conveyance 
of the vehicle, possibly accompanied by the 
driver and passengers, to their home, point of 
departure or original destination within the 
same State, 

unless such operations are carried out by an 
undertaking subject to this Directive. 

In the cases referred to in the first two indents, the 
condition that the accident or breakdown must 
have happened in the territory of the Member 
State of the undertaking providing cover 

(a) shall not apply where the latter is a body of 
which the beneficiary is a member and the 
breakdown service or conveyance of dlt 
vehicle is provided simply on presentatioa of 
a membership card, without any additioaal 
premium being paid, by a similar body in dlc 
country concerned on the basis of a 
rcciRrocal agreemept; 

(b) shall not preclude the provtston of suci 
assistance in Ireland and the United Kingclca 
by a single body operating in both States. 

In the circumstances referred to in the tbid 
indent, where the accident or the breakdowu bas 
occurred in the territory of Ireland or, in the cac 
of the United Kingdom, in the territory • 
Northern Ireland, the vehicle, possibir· 
accompanied by the driver and passengcn, 1111f 
be conveyed to their home. point of depanurecr 
original destination within either territory. 

Moreover, the Directive does not coaca1 

assistance operations carried out on the oc:c:asial. 
of an accident to or rhe breakdown of a RIM 
vchide and consisting in conveying the vebidr 
which has been involved in an accident or • 
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broken down outside the territory of the Grand 
Duchy of Luxembourg, possibly accompanied by 
the driver and passengers, to their home, where 
such operations are carried out by the Automobile 
Club of the Grand Duchy of Luxembourg. 

Undertakings subject to this Directive may engage 
in the activity referred to under this point only if 
they have received authorization for class 18 in 
point A of the Annex without prejudice to point C 
of the said Annex. In that event this Directive shall 
apply to the operations in question.' 

ArticleJ 

Article 3 ( 1) of the First Directive is hereby supplemented 
by the following subparagraph: 

'This Directive shall not apply to undertakings which 
fulfil the following conditions: 

the undertaking does not pursue any actJVtty 
falling within the scope of this Directive other than 
the one described in class 18 in point A of the 
Annex, 

this activity is carried out exclusively on a local 
basis and consists only of benefits in kind, and 

the total annual income collected in respect of the 
activitv of assistance to persons who get into 
difficu.lties does not exceed 200 000 ECU .' 

Article 4 

Article 4 of the First Directive is hereby supplemented b~ 
the following point: 

'(f) in Denmark 

Falcks Redningskorps A IS. Kobenhavn. · 

Article 5 

In the penultim.:ue andent of Articlt.• S , I : ~a l of the.· Fir-.t 
Directtve 'cooperatieve vcrcniging' is deleted. 

Art1cle 6 

Articles 8 ( 3} and 10 ( 3) of the First Directive are herby 
supplemented by the following subparagraph: 

'Nor do they prevent Member States from subjecting 
undert~k.ings requesting or having obtained 
authorization for class 18 in point A of the Annex to 
ch'ecks on their direct or indirect resources in staff and 

· equipment, including the qualification of their 
mcdic:al teams and the quality of the equipment, 
available to the undertakings to meet their 
commitments arising from this class of insurance.' 

Arttclr 7 

In Articles 9, fir.;r p.1r:1~raph, and 11 ( 1} first 
subparagraph of the rir\t Directive, point (c) is hereby 
replaced by the following: 

'(c) estimates relating to the expenses of installing the 
administratin: servi..:es and the organization for 
securing busmess~ the financial . resources 
intended ro co\'c:r them. and, where the risks to 
be covered ~m.: li\tc:d under No 18 in point A of 

'the Annex. rhe resources available ro the 
undertaking for providing the promised 
assistance;· 

Article 13 of the First I>irt·~tl\t: is hereby replaced by the 
following: 

':\ rticle 13 

Member States sh.dl colbborate closely with one 
another in super\'ising the financial position of 
authorized undertaking~. Should the undertakings in 
question be authorized ro cover the risks listed under 
No 18 in point Auf the Annex, Member States shall 
also collaborate tn supcn·1smg the resources available 
to those undertakmgs for c.urying out the assistance 
operations they have undertaken to perform. where 
their laws provide tor supervision of such 
resources.' 

Art:dt' 9 

Article 16 (3) of the First Directive IS hereby 
supplemented by the following subparagraph: 

'In rhe case of the n\ks listed under No 18 il) pomt A of 
the Annex, the amount of (l;ums paid used to ~alculate 
the second result ( cl.1ims basis) shall be the costs borne 
by the undertakin~ 111 rc:\pt.·cr of asststance fttven. Such 
~.:osts shall be l..'.ll .. :ul.nc:J 111 accordance wath the 
national provisaon-. of the Member State m whose 
territory the ht·ad office of the undcrtakmg is 
SltU;ttcJ .. 

:\rtzcit.• I 0 

In Arucle 17 of the F1rst 01recnve, the second mdcnt of 
paragraph 2 (a) is hereby replaced by the following: 

300 000 ECllm rhe ~.1sc where call or some of the 
risks included in one of the classes listed in point A 
of the Annex under Nos 1. 2, 3, 4, 5, 6, 7, 8, 16 
and 18 arc cm·~red.' 

Amcl~ 11 

Article 19 of the First Dirccuvc is hereby replaced by the 
followintt: 
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Article 19 

1 . Each Member State shall require every 
undertaking whose head office is situated in its 
territory to produce an annual account, covering all 
types of operation, of its financial situation, solvency 
and, as regards cover for risks listed under No 18 in 
point A of the Annex. other resources available to 
them for meeting their liabilities, where its laws 
provide for supervision of Mu.:h resources. 

2.' Member States sh.11l require undenakings 
operating in their territory to render periodically the 
returns. together with statistical documents. which 
are necessary for the purposes of supervision and, as 
regards cover for risks listed under No 18 in point A of 
the Annex, to indicate the n.:sources available to them 
for meeting their liabilities. where their laws provide 
for supervision of such n:sources. The competent 
super\'isory authorities sh.11l furnish each other with 
the documents and information necessary for 
exercising supervision.· 

:l.rtidt• 12 

Article .26 of the First Din:,tn·c.· '" hereb~· rephu:ed by the 
followmg: 

Artzdt: 26 

I. An~· undcrtaktn)! "h1~h has rc4uc~tc:d or 
ohtained authon7.~mon from more th:m one Member 
~tate may apply for the following advantages which 
may be ~ranted only ioind~: 

.1 • the wlvcncy mar)!lll rdcrred to in Arudc !5 shall 
be c:~lculated tn rd.mun to the entire business 
v.·hich it c:1rries on Within the Community; in 
such case. ac...:ounr ~h.tll be taken only of the 
oper:u)on:; effectc.·d h~ :til the: agen.:ies or 
bran~hes establi~hed Within the Community for 
the purpose~ ot th1~ ~.tkulation~ 

: b·· the deposit requ1rc:d under Article !3 (.!;~e) shall 
be lodged in onl~· one of those Member States; 

•.<=) th~ assets rc:pn:sc:ntin~ the guaranree fund shall be 
localized in ~my one: of rhe Member States in 
which it carrie:~ on tt .. activities. 

2. Application to bcndit from the advantages 
pmvidcd for in par•t)!r.tph I shall be made to the 
competent authorities of tht.· ~·lember States concerned. 
The application must ~r;ttc the authority of the Member 
State which in future is to supervise the solvency of the 
entire business of the a~('n~ics or branches established 

within the Community. Reasons must be given for the 
choice of authority made by the undertaking. The deposit 
shall be lodged with that Member State. 

3. The advantages provided for in paragraph 1 may 
only be granted if the competent authorities of all 
Member States in which an application has been made 
agree to them. They shall take effect from the time when 
the seleaed supervisory authority informs the other 
supervisory authorities that it will supervise the state of 
solvency of the entire business of the agencies or branches 
within the Community. 

The supervisory authority seleaed shall obtain from the 
other Member States the information necessary for the 
supervision of the oveull solvency of the agencies and 
branches estabiished in their territory. 

4. At the request of one or more of the Member States 
concerned. the advantages granted under this Article shall 
be withdrawn simultaneously by all Member States 
concerned.' 

Article 13 

The second paragraph of Article 27 of the First Directive 
is hereby replaced by the following: 

'As regards the application of Article 20, where an 
undertaking qualifies for the advantages provided for 
in Article 26 ( 1 ) • the authority responsible for 
verifying the solvency of agencies or branches 
established within the Communiry with respect to 
their entire business shall be treated in the same way as 
the authority of the State in the territory of which the 
head office of a Community undertaking is 
situated.' 

.-\ rticle 1 4 

In point A oi the Annex to the First Directive the 
following cl.1ss is hereby added before the last 
sentence: 

'18. 

Assistance for persons who get into difficulties 
while travelling, while away from home or while 
away from their permanent residence.' 

.-\rtzcie 15 

Any Membtr State may, in its territory, make the 
provision of assistance to persons who get into difficulties 
in ..:ircumstances other than those referred to in Anide 1 
subject to the arrangements introduced by the Fus 
Direaive.lf .a Member State makes usc of this possibilily 
it shall, for the purposes of applying these arrangcmeaa, 
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rreat such aaiviry as if it were listed in class 18 in point A 
of the Annex to the First Directive without prejudice to 
point C thereof. 

The preceding ·paragraph shall in no wav affea the 
possibilities for classification laid down in the Annex ro 
the First Direaive for aaivities which obviouslv come 
under other classes. · 

It shall not be possible to refuse authorization ro an 
agency or branch solely on the grounds that the activicv 
covered by this Article is classified differenrlv in rh~ 
Member State in the territory of which the head .office of 
rhc undertaking is situated. 

Transitional provisions 

Article 16 

1. Member States may allow undertakings which, on 
the date of notification of this Directive, provide onlv 
assistance in their territories, a period of five vears fro~ 
chat date in order to comply with the requirem~ms set out 
in Articles 16 and 17 of the First Directive. 

2. Member States may allow any undertakings 
referred to in paragraph 1 which, upon expiry of the 
five-year period, have not fullv established the solvencv 
margin, a further period not ex~eeding two years in which 
to do so provided that such undertakings have, in 
accordance with Article 20 of the First Directive 
submitted for the approval of the supervisory authori~ 
the measures which they propose to rake for that 
purpose. 

3. Any undertaking referred to in paragraph 1 which 
wishes to extend its business within the meaning of Article 
8 (2) or Article 10 of the First Directive may do so only on 
tondirion that it complies forthwith with that 
Directive. 

4. Any undertaking referred to in paragraph 1 wh1ch 
has a form different to those referred to in Article 8 of the 
First Directive may continue for a period of three years 
from the date of notification of this Directive w earn· on 
its existing business in the form in which it extsts on .that 
date. 

5. This Article shaH apply mutatzs mutandzs ro 
undenakings formed after the dare of notification of this 
Directive which rake over business alreadv conducted on 
char dare by a legally distinct body. . 

Article 17 

Member States may a!Jow agencies and branches referred 
to in Tide III of the First Directive which provide only 

assistance in the territont.'' l.lf those Member States a 
maximum period of five ~·t.•.tr" t.·ommencing on the date of 
notific:uion of this Dire\.·ttn.· in order to comply with 
Anicle 25 of the First Dire<.:tlvc. provided such agencies or 
branches do nor extend their business within the meaning 
of Article 10 (2) of the. First Directive. 

Arllde 18 

During l period of t"l~ht ye.tr' from the date of 
notification of this D1rc:-:t1vt.·. rhe condition that che 
.1ccidenr or breakdown mu'r h.tve happened in the 
territory of the Member ~r .uc of the undertaking 
providing cover shall not ~tppl ~, w che operations referred 
to in the third indent of the." f1rst ~ubparagraph of Article 2 
( 3) of the First Directive: where these operations are 
carried our by the ELPA (Automobile and Touring Club 
of Greece). 

Final provisions 

A rt:d,· I') 

1. Member States shall amend their national 
provisions in order to comply wah this Direaive not later 
than 30 june 1987. They shall forthwith infonn rhe 
Commission thereof. The provisions thus amended shall~ 
subjea to Articles 16, 1 i and 1 S of this Direaive apply ar 
the latest beginning on 1 jJnuary 1988. 

2.. Member States sh31l (Ommunicate to the 
Commission the texts of the." mam provisions laid down by 
law, regulation or adminisrra nve action which they adopt 
in the field governed by th1~ Directive. 

Artzc:lt~ 20 

The Comm1ss1on shall report ro rhe Counc1l. wl[hin six 
years of notification of th1s Dtre,rive, on the difficulties 
Jrising from the appltc.nion thereof. and in particular 
Article 15 thereof. Ir "h.tll. 1f :tppropriate. submit 
propo!.~tls to pur an end ~o rhc:m. 

Art:dc 21 

This Directave IS addressed w rht' Member St3tes. 

Done at Brussels, 10 Dc:n·mbc:r 1984. 

For tht! Couneti 

Tlu President 

:\.DUKES 
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II 

(Act.r who.rt publication is not obligatory) 

COUNCIL 

COUNCIL DIRECTIVE 

of ll June 1fl7 

amending, u rcaanla credit iniUI"&Dce and IUI'Ccyahip in1un.nce, Pint Directift 
73/23,/EEC on tbe coordin•tion· of Ia~ repl&dou and admlniatndft pnm• 
sioaa relating 10 the taldng•up and punuit of the buaineu of direct iuunace · 

other cbua life &18111'&DCC 

(87/343/BBq 

1111! OOUNCIL OP niB 8UitOPBAN CONMUNmBS. 

Hmna reprd to the opinion of the European Par
liamcat (2). 

Havin1 reprd to the opinion of the Economic and Social 
Committee ('). 

Whereas First Council Directift 73/239/EEC of 24 July 
1973 on the coordination of laws. replations and 
adminisaatift pnMsions relatinJ to the taking-up and 
punuit of the business of direct insunnce other than life 
aauraace (4). u amended by Directift 76/580/EEC ('). 
eliminated a number of di~cies in the law of the 
Member Stares in older to facilitate the takina-up and 
punuit of that business ; 

Whereas, howner, Article 2 (2) (d) of the said Directive 
1tate1 that it doa not apply, •pendinJ further coordina
tion, which shall be implemented within four years of 
notification of this Directive', to 'expon credit insurance 

0 No C S, 7. l. lfl3, . 
(') Oj No C 145, 29. f. lf19,l. 7 and 

~ 
o No c 291, to~ 11. afao. p. 10. 
OJ No C 146. 16. 6.. 1980, p. 6. 
OJ No L 228, 16. I. 1,3, p. l. 
OJ No L llf, tJ. 7. tf76, p. ll. 

opcntiou for the. KCOUDt of or witb tbe 1Upp01t of tbe 
Scate' ; wberea. liDce the pracecdoa of ~ penoaa 
IIOIID8Ily pcoftded by tbe Dilecdw il pcotidecl by tbe 
S.. itlelf whae aport aedic iwmMe DF ti-Nia are 
cmied out for the ICCOUDt·~ or with lbe ~~--- of lbe 
Selle. such opcntiona should ,..;.. ID be a:duded 
&oal tbe acope of the uid Dilecdw ,.,...;Ill fudber coor· 
diDaDoa: 

Wbaaa Atticle 7 (2) (c) of the taic:l Din:ctiw ._.that 
•pending further cpordination, which mUll be imple
mented within four years of noc:ifiqtiOD of tbia DiKctiw. 
the Federal Republic of Germany may maiacaia the 
provision probibitina the simultancoua UDdcrtakiDJ ia its 
territory of health insunnce, credit aad surcty'lbip imu
rance or insunnce in rapcct of recaunc apiDil thinl 
parties and lepl defence, either with one another or with 
other cluaes'; whereas it follows from this that there are 
burien to the establishment of •amcies and bnnches ; 
whereas the present Di~ctive is intended to remedy this 
situation; 

Whereas the interests of insun:d pct10111 ue sufficiently 
safeguarded. u reprds suretyship iniUI'IDCe, by the uid 
Directive ; whereu the prohibition in the Pedenl Re
public of Germany on the simultaneous undeltakin1 of 
suretyship insunnce and other claaet should be lifted ; 

Whereas insunnce undenakinp whOle credit ialunace 
buaincu amounts to more than a small proportion of 
their total business require an equalization raene which 
docs not form part of the solvency maqin ; whereas that 
reserve should f?e calculated accordina to the mechodl 
laid down in this Directive, which are recognized u cqui· 

·valent: 
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Whercu in view of the cyclical nature of claims in credit 
iftiUtl.ftce, the latter should. for the purposes of calcula
tina the avenge burden of claims within the meanins of 
Article 16 (2) of Directive 73/239/EEC. be treated on the 
same bais as insurance apinst storm. hail and frost risks ; 

Whereu the nature of the risk. in credit insurance is such 
that undertakings which transact such business ousht to 
form a hiaher paranttt fund than is at present provided 
for in the said Dift'Ctive: 

Wbcreu a sufficient period of time should be pnted to 
undertakinp which are required to meet that obliption ; 

Wberas it is unnccnaary to impose this obliption on 
undertaltinp whose operations in this class of insunnce 
do not esceed a ccnain wlume ; 

Whereu. in view of the provisions of this Directive in 
rapcct of credit insurance, the maintenance by the 
Pedcnl Republic of Germany of the prohibition of the 
simultaneous undcnakina of credit insurance and other 
cluaes is no lonacr justified. and such prohibition should 
therdore be removed. 

HAS ADOPTED nus DIKEcnYE: 

Articlt I 

Council Directive 73/239/EEC is hereby amended as 
foliOM: 

I. Article 2 (2) (d) shall be repiKed by ~e followinJ : 

'(d) pmdina further COOidinarion, crpon credit insur
ance operations for the account of or JUU'afttced 
by the State, or where the State is the insuter.' 

2. In the second subpuapph of Article 7 (2) (c~ the 
words 'credit and sumyship insurance' shall be 
deleted. 

3. The followins Article shall be inserted : 

~ rticlt 1 '"· 

1. Each' Member State shall require undertakinp 
established on its territory and underwritins ris~s 
included under class 14 in point A of the Annex 
(hereinafter referred to u •credit insurance} to set up 
an equali"tion reserve for the purpose of offsetting 
any technical deficit or above-avenge claims ratio 
&rising in that clus for a financial year. 

2. The equalization reserve must be calculated, 
under the rules laid down by each Member State, in 
accordance with one of the four methods set out in 
point D of the Annex which shall be regarded u being 
equiwlent. 

3. Up to the amount calculated in accordance with 
the methods set out in point D of the Annex. the 
equalization l'et'!I'VC shall be disreprrled for purposes 
of calculatins the solvency margin. 

4. Member States may exempt establishments &om 
the obliption to set up an equalization rcKI'VC for 
credit insurance business where the premiums or 
contributions receivable in respect of credit insurance 
are less than 4 'I• of the total premiums or contribu· 
tions receivable by them and less than 2 SOO 000 
ECU.' 

4. In Article 16 (2). the second sentence shall be replaced 
by the followins text: 

'In the cue, howewr. of undcrtakinp which CSICiltially 
underwrite only one or more of the risks of credit, 
storm. hail or frost. the last sewn financial ynn shall 
be taken u the reference period for the awnae ~n 
of claims.' 

S. The first indent of Article 17 (2) (a) shall be replaced 
by the following indents : 

·- 1 400 000 ECU in the cue where all or some of 
the risks included in the class listed in point A of 
the Annex under No 14 are coverecL ·This ptOVi
sion shall apply to every undataking for which 
the annual amount of pmniums or conaibudolll 
due in this class for each of the lut three,fiaaacial 
yean escecded 2 SOO 000 ECU or 4 % of the ... 
amount of pmniu1111 or contributions receiwble 
by the undcftakinJ concemed ; 

- 400 000 ECU in the cue where all or some of the 
rilb included in one of the claaa listed in point 
A of the Anna under N01 10, II. 12. 13 aacl IS 
and. insofar u the fint indent docs not apply. No 
14.' 

6. The following subpananpb shall be .wed tD Anicle 
17(2): . 

'(d) Where an. undenakinJ carryin1 on Cftdit iasur
ancc is required to incrnsc the fund ~dared to in 
subpuapph (a~ fint indent, to 1 400 000 ECU, 
the Member State concerned shall allow such 
undenakina : 

- a period of three years in which to bring the 
fUnd up to 1 000 000 ECU, . 

- a period of five years to brins the fund up to 
1 200 000 ECU, 

- • period of seven yean to brins the fund up to 
t 400 000 ECU. 

These periods shall run from the date from which 
the conditions referred to in the fint indent of 
subparagraph (a) are fulfilled.' 

7. The followins shall be inscned in Article 19: 

'Ia. In respect of credit insurance, the undcnak.ina 
shall make available to the supervisory authority 
accounts showing both the technical raults and the 
technical reserves relating to that businaa.' 

8. Point D in the Annex to this Directive shall be added 
to the Annex. 
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Artitk 2 

Member Statct shall take the mnaurn ncceaary to 
comply with thi1 Direc:tiw by 1 January 1990. They shall 
forthwith infonn the Commiaion thereof. 

They shall apply thnc mcuum from l July 1990 at the 
latcsL 

Artitlt J 

PollowinJ notification r) of this Directiw, Member States 
shall communicate to the Commiaion the tests of the 

(') Thia Direcriw wa notified r.o the Member State~ oa 2J juac 
1~17. 

miin provisions of national lcplation which they adopc 
in the field aowmed by thil Direc:tm. 

Artidt 4 

This Dim:tiw is addmsed to the Member States. 

Done 11 Luxembourg. 22 June 1987. 

For tht Council 

77H PrtJitltrat 

L. nNDINANS 
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ANNEX 

'0. Methoda of calculating the equalization rcac"e for che credit inaunncc clau 

MtthoJ No 1 

1. In mpect of the riaka included in the clua of insurance in point A No 14 (hereinafter referred 10 
u 'cftelit insurance). the undcnakina ahall ICt up an equalization rncnc to which shall be chupd lftY 
t«hnic:al deficit ariaina in that clua for a financial year. 

2. Such rcKnc shall in nch financial year rtc:ciw 7S .,, of any technical aurplua uiain1 on credit 
iftiWUic:c busineu. sub;ect to 1 limit of ll 'It of the net prcmiuma or contribuciona until the ft:lftW Ml 
reached 1 SO .,, of the hiahnt annual amount of net premiums or con·.ributiont rtc:eiwd dwin1 the 
prnious fiw financial years. 

MttlxHI No 2 

l. In respect of the riaka included in the clua of insunncc liated in point A No 14 (hereinafter 
referred to u 'cft'ciit inaurance) the underukinashall set up an equalization rncrw to which shall be 
charp any t«hnic:al deficit arisina in that clua for a financial year. 

2. The minimum amount of the equilization rcscnc shall be 134 'I• of the avensc of the prcmiuma 
or contribwiona rcceiwd annually durina the previous fi"WC financial ynn after tubtnction ol the 
ccuiona and addition of the reinsurance eccepwaccs. 

3. Such reserve shall in ach of the succcuive financial yan m:cive 7 S % of any techaical avplua 
arisina in that clus unal the l'ftC1W ia It last equal to the minimum calc:ula&cd in ICCOidaDcc wicb 
pananph 2. 

4. Member Stacn ruy lay dowa apecial Nles for the c:alcuiMion of the unouat of cbc NIIIW UIIIJJoc 
the llftOUftt of the annual lny in acaa of the minimum unouaa laid down in thil Dinctiw. 

MttboJ No J. 

1. An equaliDiion lftCIW stWI be formed for ca.. 14 in point A (haeina&a teferred to • 'cndit 
insunnce1 for the purpoec of offlcaing•y aboce•ver-. claima rMio for a fiftiACi&l year ia tMI ct.. of 
insunace. 

2. Tbe equalialion racnc Jhal1 be calculated on the bail of the method ICt out below. 

All calculations shall relate to income and expenditure for the insurer's ~ eccount. 

An amount in respect of any claims shortfall for ach financial year shall be pieced to the equalizacion 
rcsnve until it has reached. or is resCOftd to, the required amount. 

There shall be deemed to be • claims ahotdall if the claims ncio for a financial year is lower dwl the 
I'WCNJC claims ratio for the reference period. The amount in respect of the claims shordall shall be 
aniwd at by multiplyina the diHemtce between the cwo ntiol by the eamed premiums for the financial 
ynr. 

The required amount shall be equal to six times the standard devition of the claima rati01 in the 
reference period from the avcrase claima ratio, multiplied by the earned premiums for the financial year. 

Wl\cre claims for any financial year arc in excess. an amount in respect thereof shall be taken from the 
equalization rncr"WC. Claims ahall be deemed to be in cxccu if the claims ratio for the finuacial year ia 
highcf than the avensc claims raao. The amount in respect of the excca claims shall be arriwd It by 
mulciplying the difference between the two na01. by the eamcd premiums for the financial year. 

lrrcspectiw of claims experience. l.S 41/e ol the required amount of the equalization rncnc thall be finl 
pllced to that rcKr"WC each financial year until its required amount hu been reached or l'llltDftCL 

The lcnght of the refemtce period shall be not less than l S yean and not more than 30 years. No 
equalization rcKI'YC need be form~ if no underwrianalou hu been noted durins the reference .period. 

The required amount of the equalizaaon reserve and the amount to be taken from it may be reduced if 
the awnac claims ratio for the reference period in conjunction with the ezpcniCI ntio show that the 
premiums include a ufety mara\n. 

M111HHJ No 4 

l. An equalization rcRrve shall be formed for clua 14 in point A (hereinafter referred to u 'credit 
inawance) for the purpose of offRtana any above·a"WCnJC claims ntio for a financial year in that claa of 
insunnce. 
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l. Th~ ~ualiution ~rw shall ~ calculated on th~ buis of the method set out below. 

All calculations shall rclat~ to incom~ and czpcndiNft for th~ insu~r's own account. 

An amount in rnpcct of any claims shortfall for each financi,l year shall be plactd to the equalization 
rcwrw until it hu ~ached the muimum requi~ amount. 

The~ shall be dc:emtd to be a claims shortfall if th~ claims ratio for a financial year is lowr than th~ 
IYfrtBC claims ratio for the rtfcrtnc~ period. The amount in mpcct of th~ claims shortfall ihall be 
arrived at by multiplyin« the differtnce betwn th~ IWO ratios by th~ eamtd prtmiuma for the financial 
year. 

The muimum requi~ amount shall be equal to sia limn the standard dmation of the claims Ntio in 
the ftfe~ncc ~riod from th~ awnp claims ncio, mulciplitd by the eamcd pftmiuma for the finencial 
year. 

Wheft -Claims for any financial yar 1ft in eacea. an amount in mpea thereof .a..u be taken from the 
equalization merw until it hu InChed the minimum rcquim:l amounL Claims shall be deemed to be in 
ncaa if the claims ncio for the financial yar it hiaha .... the awnae claims ratio. 11ae amount in 
mpea of the ncea clainu shall be uriwd at by multiplyinJ the diffelftiCC beCWftll the two ratiol by 
the earned premiunu for the financial yar. 

The minimum requi~ amount thall be equal to three lima the standard clniatioa of the claims lltio 
in the refemtcc from the AYfrtae claims lltio multiplied by the nmcd pmniums for the financial year. 

The lcnath of the ~•e~ncc period shall be noc lnl lhan l S ynn and noc more than lO yan. No 
equaliaation merw need be formed if no undenrricinaloa has been noted durina the refaence period. 

Both rcqui~ amouncs of the equalization merw and the amount to be p&.ced to it or the unounc ID be 
takm from it may be reduced if the awnac claims Ntio for the ~femtcc periooj in coajunction wida the 
npnua ntio show thai the pmn;uma include a safety meflin and rhat safety IIIUJin it alOft thaa 
one-and-a-half times the acandatd dniation of the claima ntio in the refemtcc period. In aucb a cae the 
amouncs in question shall be multiplied by the quotient or one-and-a-half timet the IWidant dc¥i.cion 
and the safety mUJin. 

... 7. 17 
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The followi~g is added :u th~ end of Anicle I : 

mC.n:t.·..:l.': 

i1 c"tvli'v''~'ll hmlu <' 
l} fTUI{>LQJ'tl'QillllHU~t~·\'l}: r\•tl\•"'lc; 
l} ~·Tfll<l~~l•HVl} t."nTI·t !lt'Til'l.t·: t""tQL(.lln·. 

(d) Public works contracts 

Council Directive 71/305/EEC of 26 July 1971 (OJ 
No L 185, 16. 8. 1971, p. 5). 

At the end of Article 24, the full stop is replaced· by 
semi-colon a.nd the following is Jdded: 

'In Gr~ece: 

a. certificate delivered under OJth by J notarv 
reg:uding the exerc1se of the profession of publi~ 
works contra.ctor m:1y be requested'. 

In Annex I, the following is added: 

'VIII. In Greece: 

other legal persons governed by public la.w whose 
public \litorks- contra.cts are subject to control by the 
State'. 

(e) Banks and other financial establishments 

1. First Council Directive 73/239/EEC of 24 July 
1973 (OJ No L 228, 16. o. )97'"3, p. 3). 

In Article 8 ( 1) (a), the following is added: 

·m rhl·,ascohht: Ht.·ll~o:nll.: Kq'~uhli(: 
c"tVCiJ\'ll~fl t"TULQI (l 

- CtM'lAna<paAtOTlt."ll:: 11\'\'FTCU()LO!lO;·. 

2. Council Directive 77 /9~/ EEC of 13 December 
1976 (OJ No L 26,-31. I. 1977. p. 14). 

In Articlt' 2 (2) (b), the folio"' rng is a.dded: 

Ill Grt:Cl.:l': 

r t:"VI.II:(k: .itQfLt."Tl:U_l 
nQ<iK"tWQ·. 

3. First Council Otrectt\·e 77 /780/EEC of 12 
December 1977 (OJ i\o L ·322, 17. 12. 1977, 
p. 30). 

In Article 2 (2), an JdditionJI indent is added 
{benveen the indents concerning Germany and 
France respectively) as follo"'·s: 

inGrec~c: 

Tric; 'E:V..'lVLI•.,i; T[I(Ctt'~T]; BLO!lflXUVLri};: 
"Avwtt\l;fw;. TlH·· T<qtrii..>U naQC1K(LtQt:}T]K0)\' 

~~7ai AUVflWV. ni; .1\ut:rr~l]; 'YnoHllKOJV. tOU 

Tuxt•Ot)UtLu.:uf• TnJ.Lt.Ft•nt~ic.n• ~ecd rli~ ... EA
ATJVLKni ·E;uywyai A.E:· ·. 

4. First Council Directive 79/267/EEC of 5. Much 
1979 (OJ No L 63, 13. 3. 1979, p. 1). 

The following indent is added :Lfter the' third 
indent of Anicle 8 (I) (a): 

in the ca.se of the Hellenic Republic: 

civci)V111J.fl i'TULQL<.t'. 

S. Council Directive 79/279/EEC of 5 March 1979 
(OJ No L 66, 16. 3. 1979, p. 1). 

In AFticle 21 (I), 'forty-one' is replaced by 'forty
fivt''. 

(f) Doctors 

Council Directive 75/362/EEC of 16 June 1975 (OJ 
No L 167, 30. 6. 1975, p. 1). 

(a) The followmg is added to the end of Article 3: 

'(j) in Greece: 

nwxio L<.tT(.lt. ... -.;; l:xoA.lic; {degree :~warded by the 
t:~culty ot Medicine) :1w:1rded by 3 Univeniry· 
F:~culty of Medicine. :1nd XLCJtOX0'-1'1''C&.IC6 1tQClJC'tL· 

11."1)~ QOKTlOfWO (certifiC:lte of practical training) 
issued by th~ Ministry for Social Services.' 

(b) Anicle 5 (2). 

An additional subparaga:aph is added to 
p:~ragraph 2 : 

'in Greece: 
tlii..o; iutQu .. -,;; £L0LKOn]"tO~ (c~rttfic:lte of spe,JJh· 
z:~non m m~dicine) is)ued by the Minitry tor 
So~iJI Scrvi..:c~ ·. 

(c) Article S (3). 

The following references are added to each of the 
subparagraphs of paragraph 3: 

anaesthetics: 
. Greece: avaLafhlOLoA.oyia .. 

gen~o:rJI surgery: 

·Grce~c: XELQO\.IQytt.."i) ·. 

ncurologu.:.tl surgery: 
'Grcc~.:c: \'f\.'QOXELQO\.IQYLIClf, 

obsrc:rri's ;111d gyn:~e~.:ology: 
• G rec'c: ~aLEU"tlJdt -yuvaucoA.oyia ·, 

gem:r:1l (inrcrnal) medicine: 
'Greece: ncdioA.oy(u', 

63 
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In Portupl: Aaente comen:ial 
Comtor 
Commiuuio 
Vendedor •lelloa 

(b) ............... 

I. Council Directive 67/43/EEC of 12 January 1967 
(vJ No 10, 19. 1. 1967, p. 140/67). a• amended by: 

-the. 1972 Act of Acceuion (OJ No L 73, 27. 3. 
1972, p. 14), 

- the 1979 Act of Accession (OJ No L 291, 19. II. 
1979, p. 17). 

ne followina is added to Article 2 (3): 

'In Spain: 
- qentes ~- Ia propiedad inmobiliaria 
- adminiltnaJores de Rncu urbariu 
- aaendu inmobiliariu y de alquiaer 
- promotoras inntobiliariu 
- sodedadcs 'J empresas inmobbiarias 
- expertas inmobiliarios 
In Portupl: 
- aafncias imobiliAriu 
- sociecladcs imobili6riu 
- achainiltradorel de im6veis 
- peritos imobili6rios 

- loteaclores'. 

2. Council Directive 82/470/EEC of 29 June 1982 (OJ 
No L 213,21. 7. 1982, p. 1). 

In Anicle 3, the followina is inserted after the 
entries for Denmark: ·s,., 

A. Aacnte de transpones 
Aaente de servidos complementarios del transportc 
ferroviario 
Consipatario de buques 
Consipatario 

Aacnte de aduanas 
Transicario 

B. Aaente de viajes 

C. Deposicario 
Almacenista 

D. Pesador y medidor oficial 
Pesador y medidor publico·. 

and the followinaafter the entries for the Netherlands: 

'Ptutural 

A. Transicario 
Aaence de naveaa~o 
Corretor de navios 

Caixeiro vtajante 
Calxeiro de :n~ 
Representantes comerdalt' 

B. Aaente de viaaens 
Aaente de transpone a&eo 

C. Depotitirio 

D. (none)'. 

(c) ....... ....,n.udai-WI,.•a-.,._ruce 

I. Fint Council Directive 731239/EEC of a4 July 
1973 (OJ No L 221, 16.1. 1973, p. 3), u amended 
by: 
- Coundl Directive 76/510/EEC of 29 June 

1976 (OJ No L 189, 13. 7. 1976, p. 13). 
the 1979 Act of Acceuion (OJ No L 291, 
19. II. 1979, p. 17), 
Coundl Directive. 84/641/EEC of 10 Decaia~ 
ber 1984 (OJ No L 339,27. 12. 1914, p. 21). 

(a) 1'hc followina is added to Article 4: 
'(I) ,, s,.. 

The followina illltitadonl: 

I. Coa~isarta de Seplv Obliptorio de 
Viajeros, 

2. Consorcio de Compenuci6n de 
Seauros. 

3. Fondo Nacional de o .. ntta de 
Rieqos de Ia Circulaci6n. • 

(b) The followina is added.to Article· a (I) (a): 
·- in the cue of the Klnacfotn or Spain: 

''sociedad anbniaa"~ .. sociedad mutua''. 
''soc:iedad eooperativa". 

- in the cue of the Portuauese Republic: 
.. sociedade an6nima de responsibilidade 
limitada'', ··mutua de scauros''.' 

2. Council Directive 77/92/EEC of 13 December 
1976 (OJ No L 26, 31. I. 1977, p. 14), u amended 
by the 1979 Act of Accession (OJ No L 291, 19. II. 
1979, p. 17). 

The rollowina is added to Article 2 (2): 

(a) ·- ill SfHIIII: 

- Aaentes libra de seauros, 
- Corredores de reueauro: 

- ill l'onllflll: 

- Conetor de seauros, 
- Corretor de resseauros.' 

(b) ·- 111 Spain: 

Aaentes afectos de scauros (represen· 
tames y no represencantes): 
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in Portugal: 

- Aaente de seauros.' 

(c) ·- In Spain: 

- Subaaentes de seauros: 

- in Portugal: 

- Submediador. · 

3. Fint Council Directive 77 /780/EEC of 12 Decem
ber 1977 (OJ No L 322, 17. 12. 1977, p. 30), as 
amended by the 1979 Act of Accession (OJ No L 
291, 19. 1 I. 1979, p. 17). 

The followina is added to Article 2 (2): 

·- in Spain, the lnstituto de Credito Oficial, with 
the exception of its subsidiaries, 

in Portugal, Caixas Econ6micas existing on 
I January 1986 and which are not incorporated 
as limited companies.· 

4. First Council Directive 79/267/EEC of S March 
19.19 (OJ No L 63. 13. 3. 1979, p. I), as amended by 
the 1979 Act of Accession (OJ No L 291. 19. II. 
1979, p. 17). 

'/... 5. 

The followina is added to Article 8 (I) (a): 

·- in the case of the Kinadom of Spain: 

:"\ciedad anonima. sociedad mutua, 

-- in the case of the Portuauese Republic: 

sociedade an6nima. 

Council Directive 79/279/EEC of S March 1979 
(OJ No L66. 16. 3. 1979, p. 21), as amended by: 

the 1979 Act 'of Accession (OJ No L 291. 
19. II. 1979, p. 17), 

Council Directive 82/148/EEC of J March 
1982 (OJ No L 62. 5. 3. 1982, p. 22). 

In Anicle 21 (I), 'forty-five' is replaced by 'fifty· 
four'. 

(d) Company law 

I. First Council Directive 68/ IS I /EEC of 9 March 
1968 (OJ No L 6S. 14. 3. 1968. p. 8). as amended 
by: 

the 1972 Act of Accession (OJ No L 73. 27. 3. 
1972. p. 14). 

the 1979 Act of Accession (OJ No L 291, 
19.11.197'1.p.l7). 

(a) The following is added to Article I: 

·- in Spain: 

Ia sociedad an6nima, Ia sociedad coman· 
ditaria por acciones. Ia socit'dad de respon· 
sabilidad limitada: • 

- in Po,ugal: 

a sociedade an6nima de responsabilidade 
limitada, a sociedade em comandita por 

ac~oes, a sociedade por quotas de respon· 
sabilidade limitada. • 

(b) Article 2 (I) (0 is replaced by the fo~owing: 
'(f) The balance sheet and the profit und loss 

account for each financial year. The 
document containina the balance sheet 
must sive details of the penons who are 
required by law to certify it. However, in 
respect of the Oesellschaft mit b•:schrlnk· 
ter Haftuns. societe de penonnes • res· 
ponsabilite limitte, pcnonenvennoot· 
schap met beperkte aansprakelijkheid, 
societe • responsabilit~ limitte, ttaipla 
7t£PlOplO~VIl<i £U86YtK, societi a respon· 
sabilit• limitata and sociedade em com· 
andita por ac~oes under German, Bel· 
gian, French, Greek, Italian, Luxembourg 
or Portuguese taw referred to ~n Article I, 
the besloten naamloze v•:nnootschap 
under Netherlands law, the plivate com
pany under the law of Ireland and the 
private company under the law or Nonh
em Ireland, the compulsory application 
of this provision shall be ?Ottponed until 
the date of implementation or a Directive 
concemina coordinatior. or the contents 
of balance sheets and of profit and loss 
accounts and conc:err.ins exemption of 
such of those compa•aies whose balance 
sheet total is less th:an that specified in 
the Directive from the .lblisation to make 
disclosure in full 01 in pan or the said 
documents. The Coa~ncil will adopt such 
a Directive within two yean following 
adoption of the pre·it:nt Directive.· 

2. Second Council Direc!;'e 77/91/EEC of 
13 December 1976 (OJ No L 26, 31. I. 1977, p. I). 
as amended by the 1979 Act of Accession (OJ No L 
291,19.11.1979,p.l7). 

The following is added to Article I (I): 

·- in Spain: 

Ia sociedad an6nima: 

- in Portugal: 

a sociedade an6nima de responsabilidade limi
tada.· 

3. Third Council Directive 78/88S/EEC of 9 October 
1978 (OJ No L 295. 20. 10. 1978. p. 36). as amended 
by the 1979 Act of Accession (OJ No L 291, 19. II. 
1979, p. 17). 

The following is added to Article I (I): 

·- in Spain: 

Ia sociedad an6nima: 

- in Portugal: 

a soc:iedade an6nima de responsabilidade limi· 
tada.· 

4. Fourth Council Directive 78/660/EEC of 25 July 
1978 (OJ No L 222. 14. 8. 1978, p. II), as amended 
by: 

the I 979 Act of Accession (OJ No L 291, 
19.11.19?~.p.l7). 
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II 

COUNCIL 

SECOND COUNaL DIREcnYE 

of 2Z Juac 1988 

011 the coordiaatiaa of laws, ........... aad eel ....... prOYiliou rdaliaa co dircca 
iaaarace .......... life - ... ..,... clowa ......... to friiuw die effecdvc 

carcilc ol....._ to providc sawica _. •••d .. DinciM 73/Ut/EEC 

(88/357/EEC) 

1liE COUNCIL OF 11iE EUROPEAN COMMUNITIES, 

HaYiDI reprci to the Treaty auhlilhiaa tbc Europcaa 
Ecxmomic Coaa•unity, aDd in panicular Anidea S7 (2) aDd 
"lhaeof, 

HaYiaa reprd to the ~ from the Coauniuion (1 ), 

Ia coopcratioD with the Euiopan Parliament (1), 

HaYina reprd to the opiDioa of the Economic and Social 
Committee ( 1), 

Wlaaeu ir il nece11ary to develop the inrcrnal inluraacc 
aaadret aad,10 adaie¥e thiaobjecdvc, it ilclairable to make it 
cuier for inlurance undertaldap baviaa cheir had office in 
die Community 10 provide --- iD tbc Member Scata, 
tbaa makina it poaible for policy-holden 10 haw recoune 
aacaaly10 illlunnaahlilbed ia dlcirowa CDIIIIIIJ, but also 
to iDiunn wlaida UYC cbcir bead office in dae Coauaunily 
aad are aublished ia ocher Member Swa; 

Wlaenaa, punuaat to the Treaty, aay ditaimination with 
reprd to &eeclom co provide services baed on dle &a that 
an UDCiertakinc il noc arahlishecl in the Member Scare ia 
wlaich the acme. are pl'OVicled hal heeD probiWted liace the 
cad of the tnnlitioaal period; wherea this proiUbition 
applia to ICfYia:s proYided from lilY atahlilh..,.... ia the 
Community, whccbcr it il the bead office of aa Ulldertakiaa 
01' aa apaq 01' bnach; 

(') OJ No C 31, 11. 1. 1f76, p. 1. 
( 1) OJ No C 36, 13. 1. 1f71, p. 14, OJ No C 167, 17. 6. 1981 aacl 

Dec::ilm of U juDe 1911 (DOC yet publillled iD dae Official 
Jounaal). 

( 1) OJ No·C 104,30. I. 1976, p. 13. 

Whaeu, for pnaical raiOIII, it il dairabJc to define the 
pJO¥ilioD of .mea takina into aa:DUDI both the inlurer'l 
eaNWv;eent aad the plMe where tbe risk il lituaaed; 
whenaa cbaebe a dc6nitioa of die aitualioa of the rilk 
lhauW- be ....... wlaaeaa, IIIONOYCr, it il clairable 10 
cti""w•• belw~ the actiYicy punuecl by way of ,.,wi......., and the aaivity punued by way of &eedam 10 
providc .mea; . 

Whenal it il clesinble to aupplemear the First Couac:il 
DiNCiiw 73/239/EEC of 24 July 1973 OD the coon:liudoa 
oflawl, l'f!IPdacioal aad ad•iaicrative prOYiliou reJatiaa to 
the talcial.., ....t punuic of the lu•nee of clinct iDiunDce 
ocher ._.life .....,... (4 ), hereiaa&er referred to .. me 
'fint DiNCiiw', u a.. 1meaded by Direain 
87/343J.EIC (1), ia order panicularly to clarify the powers 
..... - of aupervilioD v-.1 ia the auperYiaxy 
audaoridea; ........ il ia alao dairable to lay dowa lped&c 
prowilioal nprdiaa che takina-uP, pursuit aad IUpenilicMa of...., "' way of freedom to provide· ..mea, 

Wbereu policy-holden who, by vinue of their status, their 
size or the naaare of the risk to be iasured, do not require 
special procection in the State in which the risk il situated 
should be lf8Died coaaplew freedom to avail thantelves of 
the widest poaible in1unna: market; whereas, IDOftiOYCI', it 
is clainble to parantee ocher policy-holden adequate 
procection; 

Wberaa tbe coacem to protect polic:y-holden aad to avoid 
aay diaturbaace of competition justifies coord.inatina the 
relaxatioa of the matdaiaa usea rules, provided for by the 
&.: Directive; 

( 4 ) OJ No L lll, 1~. I. 1973, p. 3. 
(') OJ No L liS, 4. 7. 1917, p. 72.. 
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Whereas the provasaons in force in the Member States 
regarding insurance contract law continue to differ; whereas 
the &eedom to choose, as the law applicable to the conttaa, a 
law other than that of the State in which the risk is situated 
may be granted in cenain cases, in aa:ordance with rules 
taking into account specific ciraamstances; 

Whereas the scope of this Directive should include 
compulsory insurance but should require the contract 
covering such insurance to be in conformity with the specifac 
provisions relating to such insurance, as provided by the 
Member State imposing the insurance obligation; 

Whereas the provisions of the fint Directive on the transfer of 
portfolio should be reinforced and supplemented by 
provisions specifically covering the ttansfer of the portfolio 
of contracts concluded for the provision of services to 
another undenaking; 

Whereas the scope of the provisions specifically coocemins 
freedom to provide services should exdudc· certain risks, the 
application to which of the said provisiona is rendered 
inappropriate at this stage by rhe specific rules adopted by the 
Member States' authorities, owing co the nature and social 
implications of such provisions; whereas, therefore, these 
exdusions should be re-examined after this Directive has 
been. in force for a certain period; 

Whereas, in the interests of protectia& policy·holden, 
Member States should, at the present sup in coordination, 
be allowed the option of limitina the simultaneous punuit of 
activity by way of freedom co provide services and aaivity by 
way of establishment; whereas no such limitation can be 
provided for where policy-holclcn do not require this 
protec:tioo; 

Whereas the taking·up and pursuit of freedom to prcwicle 
services should be subject co procedures auannteeinB the 
insurance undcrtaJdns's compliance with the proYilions 
reprding both fiDandal paramees and coaditions of 
insurance; whereas these procedures may be relaxed in c:ases 
where the aaivity by way of proYision of terYica COftl'l 

policy-holden who, by vinue of their status, daeir size or the 
nature of the risk to be insured, do DOC require special 
protection in the State in which the risk is situated; 

Whereas it is necessary to initiate special cooperation with 
regard to freedom to provide services between the competent 
superv.isory authorities of the Member States and becwcen 
thae authorities and the Commiuion; whereas provision 
should also be made for a system of penalties to apply where 
the undcnaking providing the service fails to comply with the 
provisions of che Member State of provision of service; 

Whereas, pending future coordination, the technical reserves 
should be subject to the roles and supervision of the Member 
State of provision of services where such provision of services 
involves risks in respecr of which the State receiYiaa the 
service wishes to provide special procecrioa for policy-

holden; whereas, however. if such concem to protect the 
policy·holden is unjustified, the technical reserves continue 
to be subject to the rules and supervision of the Member State 
in which the insurer is established; 

Whereas some Member StateS do not subiect insurance 
transaaions to any form of indirect taxation, while the 
majority apply special taxes and other forms of contribution, 
including surcharges intended for compensation bodies; 
whereas the suuaure and rate of these taxes and 
conuibutions vary considerably .between the Member States 
in which they are applied; whereas it is desirable to avoid a 
situation where existing differences lead to disturbances of 
competition in insurance services between Member States; 
whereas, penclins future harmonization, the application of 
the tax syStem and of other forms of contributions provided 
(or by the Member State in which the risk is situated is likely 
to remedy such mischief and whereas it is for the Member 
States co establish a method of ensuring that such taxes and 
contributions are collected; 

Whereas it is desirable to prevent the uncoordinated 
application of this Directive and of Counc:il Direaive 
78/473/EEC of 30 May 1978 on the coordination of laws, 
rcgu.lations and adminiauative provisions relatiag to 
Community co-insurance ( 1 ) &om leading to the existence of 
three different systems in every Member State; whereas, 
thcrefcxe, dle criteria defining 'larp risks' in this Direaivc 
should also dcfiae risks likely to be covered under 
Commuaicy co-insurance arrqemcnts; 

Whereas it is desirable to take into account, within the 
meaning of Artide 8C of the Treaty, the extent of the effon 
which needs to be made by cenain economies showilla 
differenca in development; whereas, therefore, it is desirable 
to arant certain Member States ttansirional arranpments for 
the aradual applicatioD of the specific provisions of this 
Directive relatina to freedom to-provide servic:a, 

HAS ADOPTED ntiS DIUC11VE: 

TITLE I 

Gcacral pcovisioas 

The ob;ect of this Directive is: 

(a) ro supplement the first Directive 73/239/EEC; 

(b) ro lay down special provisions relating to freedom to 
provide scrvic:cs for the undertakinp and in respect of the 
c:laua of insurance covered by that first Directive. 

( 1) OJ No L Ul, 7. 6. 1971, p. 25. 
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Article 2 

For the purposes of this Directive: 

(a) 'first Directive' means: 

Directive 73/239/EEC; 

(b) 'uDclertaking': 

- for the purposes of applyina Tides I and II, 

aay undertaking which hu received official 
authorization under Article 6 or 23 of the first 
Direcdve, 

- for the purposes of applyiaa Tide m and Tide V, 
means: 

aay undertaking which hu received official 
authorization under Article 6 of the first Directive; 

(c) 'establish.,t': 

means the head office, apncy or branch of an 
uadertaJdnc, account bcina takca of Artide 3; 

(d) '.Member State where the risk is libaated' mcaas: 

- che Member State in which the property is situated, 
where the illlurance relates either to buildinp or to 
builclinp aad cheir COW""'II, in 10 far 81 cbe CODCeiKI 

are mwered by the 11111e m.....ace policy, 

- the Member Stare of reptratioa, whae the 
illlurance relates to vehicles ol ..., type, 

- rbe Member State where the policy-iloldcr took out 
lbe policy in the cue of policiea of • claradaa of four 
IDOIIdu or lea COYaiDI travel 01' holiday risks, 
whatever cbe dua WDtCiued, 

- dae Member State where the policy-holder hu his 
habilual residence 01'' if the policy-holder is • lcpl 
penoa, the Member State where the Iauer's 
eatahliahmcnt, to which che amtna Rlata, is 
libaated, in all cues not aplicidy COYCred by the 
fonaoial iadaa; 

(e) 'Member Stare of caablishment• means: 

the Member Stare in which dae ataNiahmeat coverina 
the risk is situated; 

(f) 'Member State of provilioa of ICnica' mcaaa: 

the Member stare in which the risk is lituaced whea it is 
. covered by an atablisbmcnt lituatcd in aaodlcr Member 
State. 

Article 3 

For tbe purposes of the ~ Directive and of tbia Directive, 
any permanent praenc:e of an undcrtaldna in tbe territory of 
a Member State abaU be treated in the same way u an agency 
or braach, even if that pracaa: cloa not tab the form of a 
bimch or qcacy, but COIIIisa merely of an office maaascd 
by the undcrtakins'• own staff or by a penon who is 
iDdcpcndcm but hu pamancat authority to act for the 
UDdcrtakins u an apacy would. 

For the purposes of this Directive and the first Directive, 
seneral and special policy conditions shall not indude 
specific mnditions intended to meet, in an individual case, 
the particular circumstanceS of the risk to be covered. 

TITLE II 

The followins is added to Article S of the fmt Directive: 

-<d) •targe risb .. means: 

(i) risb dassificd under dassa 4, S, 6, 7, 11 and 
12 of point A of lhe Alma; 

(ii) risb dauified under daael14 and 1 S of point 
A of the Aaaa, when the policy-holder is 
enppct pmfaeioaally in an industrial 01' 

CDIIIIDeKial aaiviry or in one of the liberal 
profrelliDIII, and the risks relate tO such 
aaiviry; 

(ill) risb dassified under daaa 8, 9, 13 and 16 of 
poilu A of the ADnex in 10 far u the 
policy-holder exceeds the limits of at least two 
of cbe foUowina duee criteria: 

Jim •"'1•: until 31 December 1992: 

- balance-sheet total: 12,4 million ECU, 

- net turaoYer: 24 million ECU, 

- averap number of employees durin& the 
financial year: SOO. 

S«<tulslllg•: &om 1 jaauary 1993: 

- balaace-lhcet tocal: 6,2 millioa ECU, 

- net turnover: 12,8 million ECU, 

- avenge number of employees duriq the 
financial year: 250. 

If the policy-bolder belonp ro a IJ'OUP of 
uadcrtakiap for whicb coiiiOlidated accounts 
within the meaning of Di.rcctive 
83/349/EEC (') are drawn up, the criteria 
meationed above shall be applied on the basis 
of the consoUdatcd accoUDtl. 

Each Member State may add to the catqory 
mcntioncd under (ill) risks insured by 
prolasional associations, joint ventura or 
taaporary sroupinp. • 

(I) OJ No L ltl, 18. 7. 1981, p. 1. 
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Article 6 

For the purposes of applying the first subparagraph of Article 
lS (2) and Article 24 of the first Directive, the Member States 
shall comply with Annex 1 to this Directive as regards the 
matching rules. 

Article7 

1. The law applicable to contracts of insurance referred 
to by this Directive and covering risks situated within the 
Member States is determined in accordance with the 
following provisions: 

(a) Where a policy-holder has his habitual residence or 
central administration within the territory of the 
Member State in which the risk is situated, the law 
applicable to the insurance contraa shall be the law of 
that Member State. However, where the law of that 
Member State so allows, the parties may choose the law 
of another country. 

(b) Where a policy-holder does not have his habitual 
residence or centtal administration in the Member State 
in which the risk is situated, the panics to the contract of 
insurance may choose to apply either the law of the 
Member State in which the risk is situated or the law of 
the country in which the policy-holder has his habitual 
residence or central administration. 

(c) Where a policy-holder pursues a commercial or 
industrial activity or a liberal profession and where the 
conttact coven two or more risks relating to these 
activities and situated in different Member States, the 
freedom of choice of the law applicable to the contract 
shall extend to the laws of those Member States and of 
the counuy in which the policy-holder has his habitual 
residence or central administration. 

(d) Notwithstanding subparagraphs (b) and (c), where the 
Member States referred to in those subparapaphs grant 
greater freedom of choice of the law applicable to the 
contract, the parties may take advantase of this 
freedom. 

(e) NotWithstanding subparagraphs (a), (b) and (c), when 
the risks covered by the conttaa are limited to events 
ocaarring in one Member State other than the Member 
State where the risk is situated. as defined in Article 2 (d). 
the parties may always choose the law of the former 
State. 

(f) For the risks referred to in Anide S (d) (i) of the first 
Direaive, the panics to the conttaa may choose any 
law. 

(g) The faa that, in the cases referred to in subparagraph (a) 
or (f), the parties have chosen a law shall not, where all 
the other elements relevant to the situation at the time of 
the choice are connected with one Member State only, 
prejudice the application of the mandatory rules of the 

law of that Member State, which means the rules &om 
which the law of that Member State allows no derogation 
by means of a contract. 

(h) The choice referred to in the preceding subparagraphs 
must be expressed or demonsttated with .reasonable 
certainty by the tenns of the contract or the 
circumstances of the case. If this is nor so, or if no choice 
has been made, the conttaa shall be governed by the law 
of the counuy, from amongst those considered in the 
relevant subparagraphs above, with which it is most 
dosely connected. Nevertheless, a severable part of the 
coatraa which has a closer connection with another 
country, &om amongst those considered in the relevant 
subparagraphs, may by way of exception be governed by 
the Jaw of that other country. The contract shall be 
rebuttably presumed to be most closely connected with 
the Member State in which the risk is situated. 

( i) Where a State indudcs several territorial units, each of 
which has its own rules of law concerning conttacrual 
obligations, each unit shall be considered as a counay for 
the purposes of identifying the law applicable under this 
Directive. 

A Member State in which various territorial units have 
their own rules of law CODCCI'Iliag conttaaual oblipcioas 
shall not be bound to apply the provisioas of this 
Directive to con8icn which arile between the laws of 
thole units. 

2. Nothing in this Article shall restrict the application of 
the rules of the law of the forum in a situation where they are 
mandatory, irrespective of the law otherwise applicable to 
the contraa. 

If the law of a Member State 10 stipulates, the mandatory 
rules of the law of the Member State in which the risk i.s 
situated or of the Member State imposing the obliption to 
take out insurance may be applied if aad in so far as, under 
the law of those States, those rules must be applied whateVer 
the law applicable to the conttaa. 

Where the contract covers risks situated in more than one 
Member State, the conuaa is considered for the purposes of 
applying this parapaph as conlrituting several contracts 
each relating to only one Member State. 

3. Sub;ea to the preceding paragraphs, the Member 
States shall apply to the insurance contracts referred to by 
this Directive their general rules of private international law 
concerning conuaaual obligations. 

1. Under the conditions set out in this Artide, insurance 
undertakings may offer and condudc compulsory insurance 
contraas in accordance, with the rules of this Directive and of 
the fint Directive. 
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2. When a Member State im~ an obligation to take 
out insuraiM:e, the contract shaD DOt satisfy that obliption 
unlaa it is in accordance with the specific provisiona relatinc 
to chat insurance laid clown by that Member State. 

3. Whea, in the case of compulsory insurance, the law of 
the Member State in which the risk is lituated aad the law of 
the Member State imposin& the obligation to take out 
ialaraDce amtradict each oc:hcr, the latter shaD prevail. 

4. (a) Subject to subparagraphs (b) aad (c) of this 
paraaraph, the third subparqraph of Anic:lc 7 (2) 
lhall apply where dte iDIUnace contract prcwides 
COYel' iD several Member Stata of which at least oae 
impola an obliptioa to take out insunace. 

(b) A Member State which, on the elate of ~n of 
this Directive, requires that any UlldcrtakiD8 
established within ia territory must obtaia approval 
for the gcacral aad lpCCial conditions of ia 
mmpulsoty iDsuraocc, may also, by way of 
claoption &om Anida ' and 18, require aucb 
coaditioaa to be approved in the cae of aay 
iDIUnace uadertakinaoffedaa such awer, widliD ia 
teuitoq, under cbc conditions pJOYidecl for in 
Anidc 12 (1). 

(c) A Member State may, by way of claopaoa &om 
Article 7, lay clowa that the law applicable to a 
CXIIIIplllaoq iDIUnace aJDtnCr is die law of cbe Srare 
wiUdt imF Dlel the obliptioa to take out 
ialunnce. 

(d) Wbae a Member Swe impota coatpuliOI')' 
inlurance and the iDiuler IIWIC DOiily the COIIIpaellt 

autboritia of any c:eaatioa of COYCr, such oeuation 
may be iDYObd apiDir iDjUftd third pafties oaly iD 
the cim••••ncet laid clowa in the .......... of chat 
Stale. 
• 

S. (a) Each Member State shall communicate to the 
Ccwnminion dae rilb apinlt which iDsunDce is 
campuiiOry under ia lcsialation, lll1iDF 
- the specific iepl provilioal rclatina to that 

inluranm, 

- the paniculan which must be pYCD in the 
certi&cacc which an iasurer a1111t iaue to aa 
insured penoa where that State requires proof 
that the obliptioa to take out inauraacc ha been 
complied with. A Member State may require that 
thotc paniculan include a clcdaratioo by the 
insurer to the effect that the CODti'Kt complia 
wida the specific provilioal relatifta to that 
inluraacc. 

{b) The Commission shall publish the paniculan 
referred to in aubparqraph (a) in the 0/fidtU 
]oll1fflll of the E.urop~~an Commullilia. 

(c) A Member State shall ·~· as proof that the 
iDiuraDce obliptioa bas beea fulfilled, a certificate, 
the CODtent of which is in c:oaformity with the ICCODd 
indcat of subparqraph (a). 

Arti&k 9 

1. The last subparagraph of Anide 9 and the last 
subparasraph of Anidc 11 ( 1) of the first Directive are 
rcplac:ed by the following: . 

'However, the informacion referred to in (a) and (b) 
c:oacauiDg the geacral and apccW conditions and the 
scala of praniUIDI shaD DOt be required in the cue of 
risb referred to in Article S (d).' 

2. Artidc 8 (3) and Anidc 10 (3) of the lint Direaive are 
replaced by the following: 

'3. 11ais coordination shall not prevent the Member 
States &om maintainin& or iacroducin& laws, rcgulatiolll 
or edminimative pro'filioaa coac:aniDg, in particular' 
the aeceaity for maaapn and clirec:ron to be tcchaically 
qualified and the approval of anida of association, the 
paen1 aad apccW coaditioas of iDiuraace polic:ia, the 
tcalaof premiums mel aayochcrdocumencnecaiary for 
the 1101'11111 cxen:ilc of IUpCIYilioa. 

However. wida reprd to the risks rclcrrrcd co in Artidc s 
(d), Maabcr Stata llaall aot lay clown proftaioaa 
~ the appnwal or .,_...de DOtificatioa of 
....... aad apccW policy caaclitiODt, scales of 
pnmiuma, or fonDa aad adler prillled don.,...,. which 
dae uadertakiaa iDteada co use ia ia dalinp with 
poliq-bolclen. Thq may require oaly noa...,.....ac 
DOtificatiaa ol me. mncljtjont aad ocher documeD'I, for 
the purpoiC of vcrifyiaa compliance willa laws, 
rcplationt and admiailuative proYisioaa in rapecc of 
IUCb rilb, and this requinmeat may not coaaieute a 
prior caadilioa for an IIDCiertaldDa to be able to carry on 
illldifttia. 

With reprcl to the risks referred to in Article S (d), 
Member Scala may not recliD or iauoduce prior 
DOCificalioa or approval of propoted iDcraJa in 
pnmiwD ntea except u pan of a pocnl price coauol 
tyltciD. 

This coonlinatioa shall abo not prcYCDt Member Stata 
from IUb;ec:tiaa uadcnakiap requeltiaa or haYin& 
obcaiaed audtorizatioa for c:lau 18 in point A of the 
Annex to c:becb on their diNct or iDclirec:t raources ia 
staff and equipment, indudiq the qualification of their 
meclical tca1111 a.ad dae qaality of the equipment, 
available to the uadaukiap to meet: their commitmcDa 
arilin& &om this class of insurance.' 

Arli&k JO 

The followina paraaraph is added to Article 19 of the fint 
Directive: 

'3. Each Member State shall take all steps necessary to 
caaurc that the authorities raponsiblc for supenisina 
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insurance undenakings have the powers and means 
necessary for supervision of the activities of insurance 
undenakings established within their territory, including 
activities engaged in outside that territory, in accordance 
with the Council Directives governing those activities 
and for the purpose of seeing that they are 
implemented. 

Those powers and means must, in panicular, enable the 
supervisory authorities to: 

make detailed inquiries about the undertaking's 
situation and the whole of its business, inter 11lia 
by: 

- gathering information or reqwnng the 
submission of documents concerning insurance 
business, 

- carrying out on-the-spot investigations at the 
undertaking's premises, 

take any measures with regard to the undertaking 
which are appropriate and necessary to ensure that 
the activities of the undertaking remain in conformity 
with the laws, regulations aod administrative 
provisions with which the uadertakina bas to comply 
in each Member State and in particular with the 
scheme of operatioas in so far as it remains 
mandatory, and to prevent, or rCJDOYe any 
irregularities prejudicial to the interests of 
policy_-bolden, 

- ensure that measures required by the supervisory 
authorities are carried out, if aeed be by enforcement, 
where appropriate· throuah judicial ch~. 

Member States may also make provision for the 
supervisory authorities to obtain any information 
regarding contracts which are held by intermediaries.' 

ArtU:le ll 

1. Article 21 of the ftnt Directive is hereby deleted. 

2. Each Member State shall, on the conditions laid down 
by national law, authorize undertakings which are 
established within its territory to transfer all or part of their 
ponfolios of contracts for which that State is the State where 
the risk is situated to an accepting office established in that 
same Member State, if the supervisory authorities of the 
Member State in which the bead office of the accepting office 
is located certify that the latter possesses the necessary 
margin of solvency after takina the transfer into account. 

3. Each Member State shall, on the conditions laid down 
by national law, authorize undertakings cscablished within 
its territory to transfer all or part of their portfolios of 
contracts concluded in the circumstances referred to in 

Article 12 ( 1 ) to an accepting office established in the 
Member State of provision of services if the supervisory 
authorities of the Member State in which the head office of 
the accepting office is located certify that the latter possesses 
the necessary margin of solvency after taking the transfer into 
account. 

4. Each Member State shall, on the conditions laid down 
by national law, authorize undenakings established within 
its territory to transfer all or pan of their portfolios of 
contracts concluded in the circumstances referred to in 
Article 12 ( 1) to an accepting office established in the same 
Member State if the supervisory authorities of the Member 
State in which the head office of the accepti111 office is located 
certify that the accepting office possesses the oecessary 
margin of solvency after taking the transfer into account and 
if it fulfils the conditions in Articles 13 to 16 in the Member 
State of provision of services. 

5. In the cases refened to in paragraphs 3 and 4, the 
supervisory authorities of the Member State in which the 
traosfaring undertakiDi is established shall authorize the 
transfer after obtaining the qrecment of the supervisory 
authorities of the Member State of provision of tcrVica. 

6. If a Member Star.c, on the conditions laid down by 
national law, aulhorizcs underukinp established within its 
territory to tralllfer all or part of their ponfolios of contracts 
to an ac.ccptina office established in another Member State 
which is not the Member State of provision of services, it 

. shaD ensure that the foUowina conditions are fulfilled: 

- the supervisory authorities of the Member State in which 
the bead office of the acccptina office is located shall 
certify that the latter possesses the necessary marpn of 
solvency after takina the transfer into account, 

- the Member Scare in which the accepting office is 
established apees, 

- the accepting office fulfils the conditions in Articles 13 to 
16 in the Member State of provision of services, the law of 
that Member State provides for the possibility of such a 
transfer and that Member State qrees to the transfer. 

7. A transfer authorized in accordance with this Article 
shall be published, under the conditions laid down by 
national law, in the Member State ia which the risk is 
situated. Such traasfcr shall be automaticaUy valid agaiua 
the policy-holders, the insured persons and any other penon 
having ripts and obligations arising out of the conuacu 
transferred. 

This provision shall not affect the riaht of Member States to 
provide policy-holden with the- optioll of cancelling the 
conu~ witbia a pvea period after the transfer. 
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TITLE m 

ProYiaioaa peculiar to the &ccdom to provide ~ 

Artie~ 12 

1. 1Dis Tide shall apply where an undertakina, tbroup 
aa establishment situated in a Member State, coven a risk 
litaated, within the manina of Article 2 (d), in aaotber 
Member State; the latter shall be the Member State of 
provisioD of terYices for ~ purposes of this Title. 

2. This Tide shaD Dot apply to the tnnsactioas, 
uadcrtakiDp aDd inltitutiooa to which the lint Direaive 
does ~ apply, aor to the risks to be covered by che 
iawtitutiou UDder public law rcfcrrcd to in Anide 4 of that 
Dincdve. 

Thia Tide aball DOt apply to iDsuraDce cootnaa coverilla 
risb deuified...-, the followiaa numben of point A of the 
AIIIICX to the 6nr Direca:ive: 

-Not: 

a nprda lfTiclems at work, 

-No 10: 

DOC iDdudiD& carrier' a liability, 

-No 12: 

anprda IIIOtOrhoals aad boats which the Member State 
c:oacemed maka IUbiea to the ame arn,.."M"tl a 
laad motor vcWdel at the time of·aocificacicwa of this 
Dina:ive, 

-No 13: 

u reprda nuclear civil liabiliry aad pharmaceutical 
proclucta liability' 

- Na. 9 aad 13: 

.. nprda cxapullory illluraoc:e of buildiaa works. 

'fbae cxdusioaa will be nunjned by the Couac:iiDOC later 
thaD 1 July 1998. 

3. Peudiaa the cooaliDatioD referral to ill Article 7 (2) (c) 
of the fint Direaive, die Federal Republic of Gcrmaay may 
retain the probibitioD Oil the aimuiUne<MII uaclcrtakia& iD ita 
~. pacler the arn......,n for the provision of 
semca, of health inluraDce with other daua. 

Artid6 13 

Member Stata' leplation shall provide that aa UDCicrtakia& 
ecabliabcd in a Member State may cover within that State, by 
way of prcwisioo of aervica, at least: 

- larae risb as dcfiaed ill Aniclc S (d) of the tint 
Direaive, 

- riab other thaa those dcfiacd iD Artidc S (d) of the lint 
Diteaive COIIIiaa witbia cla.ua for which its 
aublishmmt ~here has DO authorization. 

Any undertakina which intends to provide ICI"Vices shall lint 
inform the CIOIIIpCfCIIt audaoridca of tbe head office Mcmber 
State, aad, where appropriace, of cbc Mcmber State of cbc 
emblimmcnt QliiCel"'led, iadicatin& the Member Scare ex 
Member States within the territory of whK:b it cnnremplata 
providins 1C1"Vices and the uture of the risks which it 
propoiCI to COVCI'. 

Thole authorities may require provision of the information 
or proof rcfcrrcd to in Article 9 or 11 of the fint 
Direcdve. 

Arti&J. lS 

1. Subjea to che provisioDs of Anide 16, each Member 
State withia the tatitoay of which aa UDdenakiaa inteads to 
prowide ICI"Vices may make aa::ea to IUCb aaiYity subject to 
ad••ierraciwe auchorizatiaa; to that ead, it may require that 
the UDderukiDa: 

(a) pmduoeacenificara -.ed bycbe cxapecear audaolilia 
of .. had office ......... State .... ;.. .. it 
po e I er for irs acr:iYitia U a whole die minimum 
IOIRDCJ 111111iD cak:ulacal iD KICOidaacc with Anida 
16 aad 17 of the finr DirecliYe aad that the 
audaorizatioa, iD aa:ordaace widl Anide 7 (1) of dae 
llid Direcaive, CDabla tbe uadertaldna 10 operate 
ouaide die t.t.ber Stale of auNW.menr; 

(b) produce a cenificare iuucd by the campcreac aucboricia 
of dae Maaber' Stale of ••blithmenr iadicatinl the 
~ wbidl the UDdcrcakiaa .... beaa authorized to 
praaiae aad •ctelti111 that thole auchoritiea do DOt 

obiecc to the uaclenakiaa pnmdiaa tenica; 

(c) submit a tcbeme of operatioaa coarainmalhe followiaa 
paniculan 

- the nacure of the rilb which the uaclenakiDa 
p10p01e1 to cover ia t:be Member Staas of provilioD 
ofiUVica, 

- the pacral aad special conditioaa of the iuuraace 
policies which it propo1e1 to use there, 

- the premium rata which the uoclcnakias eaviaaps 
applyiaa for each dau of busiaeu, 

- the forma aad other printed documena which it 
inteDds to Ule iD ita dc•liap with policy-holden, iD 
10 far as thae are abo required of atablielwl 
uadenaldnp. 

2. The competellt authorities of the Member State of 
provilioa of letrica may requile that the paniculan referred 
to iD parapaph 1 (c) be IUpplicd to cbaa iD the official 
....... of chat Stile. 
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3. The competent authorities of the Member State of 
provision of services shall have a period of six months &om 
receipt of the documents referred to in paragraph 1 in which 
to grant or refuse authorization on the basis of the 
compliance or non-compliance of the paniculan in the 
scheme of operations submitted by the undertaking with the 
laws, regulations and administrative provisions applicable in 
that State. 

4. If the competent authorities of the Member State of 
provision of services have not given a decision by the end of 
the period referred to in paragraph 3, authorization shall be 
deemed to be refused. 

S. Any decision to refuse authorization or to refuse a 
certificate as referred to in paragraph 1 (a) or (b) must be 
accompanied by the precise grounds and communicated to 
the undertaking in question. 

6. Each Member State shall institute the right to take legal 
action in the courts against a refusal of authorization or 
refusal to issue the certificate referred to in paragraph 1 (a) 
or (b). 

Artick 16 

1. Each Member State within the territory of which an 
undertaking intends to provide ICl"Vicca coveriaa chc riab 
referred to in Article S (d) of the lint Directive shaD require 
that the undertaking: 

(a) produce a cenificate issued by the competent authorities 
of the head office Member State attcllin& that it 
possesses for its activitet as a whole the minimum 
solvency marpn calculated in aa:ordance with Anicles 
16 and 17 of the fint Directive and that the 
authorization, in acconlance with Article 7 ( 1) of the 
said Directive, enables the undertaking to operate 
outside the Member State of establishment; 

(b) produce a certificate issued by the competent authorities 
of the Member State of atablisbmcnt iodicatina the 
classes which the undertaking has been authorized to 
praaice and attatin& that thOR authorities do noc 
object to the undertaking providinaiCI'Vic:es; 

(c) state the nature of the risks which it proposes to cover in 
the Member State of provision of ICI'Vices. 

2. Each Member State shaD institute the riaht to apply to 
the couns in the event of a refusal to issue the certificate 
referred to in paragraph 1 (a) or 1 (b). 

3. The undcnaking may commence aaivities as &om the 
certified date on which the authorities of the Member State of 
provision of services are in possession of the documents 
referred to in parqraph 1. 

4. This Article shall also apply where the Member State, 
in the territory of which an undcrtakina iatends to provide 
services covering risks other than those referred to in Artide S 
{d) of the first Directive, does DOt make aa::as to IUCh activity 
conditional on administrative authorization. 

Article 17 

1. Where an undertaking referred to in Anide 14 intends 
to amend the information referred to in Anide 15 {1) (c) or 
Anide 16 (1) (c), it shall submit the amendments to the 
competent authorities of the Member State of provision of 
services. These amendments shaD enter info force in 
accordance with the rules in Anidcs IS (3) and 16 (3) 
respectively. 

2. Where an undenaking referred to in Article 14 intends 
to extend iu activities to risks other than those referred to in 
Anicle S (d) of the first Direaive, it shall follow the 
procedure described in Articles 14 and 1 S. 

3. Where an undertaking referred to in Article 14 intends 
to extcad its activities to risks referred to in Anide S (d) of the 
fust Directive or Article 16 ( 4) of this Directive, it shaD follow 
the procedure described in Articles 14 and 16. 

Article 18 

1. This coordination shaD not prevent the Member States 
&om maintainin1 or inaoduciq laws, rqulations or 
administrative provisions concemio&, in panic:ular, 
approval of pneral and lpCCial policy conditions, of forms 
and other priated documents for use in dealin& with 
policy-holden, of ICala of premiums and of any other 
document necasary for the normal exerc:ise of auperviaion 
provided that the rula of the Member State of atabliahmeot 
are not aufficienc to achieve the aecess•ry level of protection 
and the requiremellta of the Member Stare of provision of 
services do not go beyond what is nccasary in that 
respect. 

2. However, with reprd to the risks referred to in Article 
S (d) of the first Directive, Member States shall not lay down 
provisions rcquirin1 approval or l)'ltelll&tic notificatioa of 
geaeral and apccial policy conditions, scales of prcmiuau, 
forms and ocher priatcd documents which the undertakiq 
intends to use in its clealinp with policy-holden. They may 
require only non-systematic nocificatioa of these condirioos 
and other documcats, for the purpose of verifyiaa 
compliance with laws, replations and adminisuative 
provisions in respect of such risks, although this requirement 
may not coallitute a prior condition in order for an 
undcrtaldna to carry on its aaivities. 

J. With reprd to the risks referred to in ArticleS (d) of 
the first Directive, Member States may not retain or 
inttoduce prior notificarion or approval of proposed 
inaeases in premium rates except as pan of a general price 
coattol system. 

Artick 19 

1. Any undertaking providing services shall submit to the 
c:aaapctent authorities of the Member State of provision of 
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senica an documents requested of it for the purposes of 
implemeotift1 this Article, in 10 far u undertakinp 
established there are also obliaed to do 10. 

1. U the compctcnt authorities of a Member State 
ucatain chat aa undcrtakias providin1 ICI'Vica within itl 
territory docs DOt comply with the lep1 rules in force in that 
State which are applicable to it, such authorities shall request 
dle uoclcrtakiac cooccmed to put aa ead to the irrcplar 
situation. 

3. If the undertaking in quatioa fails to comply with the 
request referred to in panarapb 2, the compcteDt aucboritia 
of the Member State of provision of ICI'Vica lhall iDfonn the 
c::Ompetent authorities of the Member State of esublislunent 
aa:ordingly. The authorida of the Member State of 
establishment lhall take all appropriate measures to ensure 
that the uadertakia1 CODCel'lled puts an end to the irrqular 
situation. The nature of thote mcuura lhall be 
c:ommuaicatcd to the authorities of the Member State of 
provision of servic:a. 

Tbe competent authorities of the Member State of provision 
of ICI'Vica may abo apply to the competmt aucboritia for 
che head office of the iDiuraDce uaclcrtakiaa if the ICI'Vica are 
beiDa pi'OYidecl by •lf""de' or bnadla. 

4. If, dapitc the mcasura thus takea by the Member 
Sure of atabliehmcnt, or becaule IUda IDCAIUnl prove 
iudequace or are lac:Jdaa iD the Membu Stare iD quescion, 
the uadcrtakiaa pcnila ia Yioladaa cbc lcpl rula ia fon:e iD 
tbe Member State of provitioa of lerYic:cs, the latter Member 
St.e may, after iafonDina the •pcryiaory autboritia of me 
Member State of acablishmcat, take appropriate measures 
to prevent further im:plaritia, iadudiaa, iD 10 far u it is 
llrialy acceuary, the prevealioa of dae further coacllllioa of 
iaauraace cootraet1 by that UDdenaldaa by way of provisioa 
of ICI'Vica within ita caritory. ID the cue of rilb ocher thaD 
thole referred to in Anic:le S (d) of the &r. DirecciYc, lUCia 
lllleMUI'el shall include withdrawal of the auchorizatioa 
referred to in Artidc 15. The Member States lhall euure that 
widUa their territory it is pcMiiblc to make the DOrificatioas 
aec Tary for these meuura. 

S. Thac provisioas shall DOt affect the ri&bt of Member 
Stara to punish irrcplaril:ia committed withia their 
raritory. 

6. If the undcnakina which has committed the offmc:e has 
aa atablilhment or po11eua property iD the Member State 
of provision of services, the superyimry authorities of the 
latter may, in accordance with nationalleaislation, apply the 
ad•jpimative penalties prescribed for dW offeoce by way of 
mforcemeDt apinst that establishment or property. 

7. Any measure adopted punuant to paragraphs 1 to 6 
involvinl penalties or restric:tioDI oa the provision of services 
muat be properly justified and commuaic:ated to the 
uoclcrtakiac coocanc:d. Every such mcuurc aball be subjea 
to the riaht to apply to the couna in the Member State in 
which the authorities adopted it. 

8. Where measures have been taken pursuant to Artide 
20 of the fira Directive, the compcteat authorities of the 

Member State of provision of servica shall be inlormcd of 
them by the authority which has takea them and shall, where 
the measures have been taken under the tenDS of 
paragraphs 1 and 3 of the said Artide, take aay ltepl 
necessary to ufesuard the interests of insured penons. 

In the event of withdrawal of authorization on the basis of 
Anide 11 of the 6ra Directive, the competent authorities of 
the Member State of provision of servica shall be informed 
of such aaion and sball take appropriate measures to preftDt 
the establishment cona:med from continuing to coadudc 
inauraDCC contraas by way of provisioa of services within the 
territory of that State. 

9. Every twO yean the Commiuion shall submit to the 
Council a repon IUIIIIIWizing the number and type of cues 
in which, in each Member State, decisions ~ 
authorizations have been communicated under Anide IS or 
measures have been taken in accordance with panpaph 4. 
Member States shall cooperate with the Commiuioa by 
proviclins it with the information requiRd for this report. 

Al"tiek20 

In the event of an insurance undatakiaa beiDa wound up, 
aJIIIIDilmeDtl arilia& from coatraas UDCierwriuea iD cbe 
counc of the provisioa of terYica aball be mer iD the aame 
way as thOle arilia& UDder that UDdcrtakiaa'• ocher iDiuraDcc 
coauaca, without discincdoa of aatioaality as fu as che 
iDiured aad the hene6ciaries are coocanc:d. 

1. Where insurance is offered by way of provision of 
savica, the policy-holder lhall, before aay coauaiaDeat it 
encered iato, be informed of the Member State iD which the 
hc.d offia:, apncy or branch with which the contract it to be 
coaduded ia establialaed. 

Any document issued to the policy-holder mua contain the 
informatioa referred to in the precediaa aubparapaph. 

The requiremena in the first rwo subparasraphs shall nor 
apply to the risks referred to in Artide S (d) of the fint 
Directive. 

2. The contraa or any other documenr grantina cover, 
rogether with the iasurance propoul where it is biadina upon 
the propotcr, must specify the address of the inluranc:e 
establishment which isBfaatina the cover and also that of the 
head office. 

Article 22 

1. Every establishment mUit inform its supervisory 
authority in rapect of operatioas effected by way of 
provisioD of servic:a of the amount of the premiums, without 
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deduaion of reinsurance, receivable by Member State and by 
group of dasses. The groups of dasscs ahall be defined as 
follows: 

- accident and sickness (1 and 2), 

- fire and other damage to property (8 and 9), 

- aviation,mariocandtranspon(3,4,5,6, 7,11 and 12), 

- general liability (13), 

- aedit and suretyship ( 14 and 1 5), 

- other classes (16, 17 and 18). 

The supervisory authority of each Member State shall 
forward this information to the supervisory authorities of 
each of the Member States of provision of services. 

2. Where an cstablishmau cams in a Member State, in 
rcspea of the operations referred to in the fint subparqraph 
of paragraph 1, a volume of premiums, without dedpaion of 
reinsurance, higbcr than 2 500 000 ECU, it must keep an 
underwriting account, comprising the items listed in Aaaex 
2A or 28, broken down by poup of classes for that Member 
State. 

However, where aa unclcnakiag, with aU iii cscablisbmenu 
taken togabcr, ear111 in a .Member State, in n:spect of cbe 
operations referred to in the fint subparaaraph of paraaraph 
1, a volume of premiums, without decluc:doa of Riasuraacc, 
higher than 2 500 000 ECU, the supcrYisory authority of the 
Member State of provisioa of servic:a may ask the 
supervisory authority of the Member State of the head office 
that an uoderwritiaa aa:ouat be bpc, io future, for the 
operations effected io its country by each of the 
establishmena of that undenakin&. 

The undcrwritiq account referred to in the 6nt or secood 
subparqraph of this parqraph lhall be forwarded by the 
supcrvilory authority of the Malaher State of establisluneat 
to the supervisory authority of the Member State of provisioD 
of servic:a on the latter's rcquea. 

Arti&k 23 

1. Where the provisioa of services is subiea to 
authorization by the Member State of provision of services, 
the amount of the technical reserves relating to the contraas 
concerned shall be dctcnnined, pcodin1 funhcr 
harmonization, under the supervision of that Member State 
in aa:ordance with the rules it has laid clown or, failiaa such 
rules, in accordance with established prac:rice in that Member 
State. The covering of these reserves by equivalent and 
matching asset1 and the localization of those aiiCtllhaU be 
under the supervision of that Member State in accordance 
with its rules or practice. 

2. In all other cases, determination of the amount of the 
technical reserves, and their coveriag by equivalent and 
matching assets and the localization of those aaea lhal1 be 

under the supervision of the Member State of establishment, 
in accordaacc with its rules or practice. 

3. The Member State of establishment shall ensure that 
the tcduaical reserves relating to all the contraas which the 
undertakin& condudes through the establishment conc:cmed 
are sufficient, and that they arc covered by cquivalcnt and 
matchin& asset~. 

4. ln the case referred to in paragraph 1, the Member 
State of establishment and the Member State of provision of 
services ahall cxdwagc any information necessary for 
arryira1 ouc their n:spcaive duties under paragraphs 1 
and 3. 

Arlick24 

NotWithstaod.in1 this Directive, the Member States shall be 
entided to require uadertakiDp operating by way of 
provision of services in their territories to join and panic:ipate 
in any scheme daigncd to guaraatce cbe paJIIICDt of 
insuraac:c daims to policy-holden and injured third panics, 
OD the same tenDI U atablisbed uadertakiap. 

Arli&k2S 

Widlout prejudice to any sublequcat ha.nnonizatioa, every 
insanace amana coaduded by way of prowilioa of services 
shall be subjea adusively to the iDdirea tue1 aod parafiacal 
charaes on insuraacc pn:miUIDI in the Member State in which 
the risk illituated wirbin the lllCUiaa of Article 2 (d), and 
also, with reprd to Spain, to the surclaaqa lcplly 
establilhed in favour of the Spaailh -coa.orao de 
aHDpeauciOD de Sepros' for tbe-fulfilmeat of ia fuaaioal 
relatia& to the compalUtioa of loua arilial &om 
extraordinary evena ocx:urriDI in that Member State. 

By way of deropcion &om the lint indcat of Anidc 2 (d), 
and for applicatioa of this Article, the moveable property 
coarained in a builcliaa situated in the territory of a Member 
State, excepc for aooda in C0111111C1'CiaJ transit, shall be a risk 
limated in that Member State, evea thoup the buildiq and 
its contents are not covered by the same insuraace .,-.,. 

The law applicable to the contraa punuant to Anide 7 shall 
noc affea the filcal &rrl.llpllleDU applicable. 

Eadl Member State shall, subject to fumrc hannooizaaon, 
apply to thoac uaderta.kinp which provide services in its 
territory, its owa national provisions for measures to ensure 
the collection of iadirea taxe1 and parafiscal charaes due 
under the first subparagraph. 

Arlic~26 

1. The risks which may be covered by way of CommUDity 
co-inluraace within the meaning of Directive 78/473/EEC 
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shall be those defined in Anide 5 (d) of the fine 
Directive. 

2. The provisions of this Directive regarding the risb 
ddined in Article 5 (d) of the first Directive shall apply to the 
leading iDiurcr. 

TITLE IV 

Artiek 27 

1. Grecc:c, Ireland, Spain and Ponupl may apply the 
fo11owiDa tralllitional am........,.: 

(i) unti131 Dcccmbcr 1992, they may apply, to all risb, 
tbc reaime other thaa thac for rilb referred to ia Anidc 
5 (d) of the fint Direa:ivc, 

(ii) &om 1 Jaauary 1993 to 31 Dccanber 1994, the reaime 
for ... riab shall apply to rilb referred to uadcr (i) 
.ad (ii) of Article 5 (d) of the &nr Direc:tiYe; for rilb 
referred to UDder (iii) ol the abovemmtioaed Article 
5 (d), these Member Scates shall fix the duesholds 
to apply therefor, 

(iii) spa;, 
- from 1 January 1995 to 31 December 1996, the 

thrabolck of the fint 1tqe detaibed in Aniclc 5 (d) 
(iii) of the fint Direaivc shall apply, 

- from 1 january 1997, the threshold& of the second 
staaeaballapply. 

Porlwglll. lrelilnd 11nd Gre.u 

- &om 1 January 1995 to 31 December 1998 the 
duaholds of the lint .. detaibed in Anidc s (d) 
(iii) of the 6nt Directive lhall apply, 

- &om 1 January 1999 the thraholcls of the second 
stqclhall apply. 

nc dcroption allowed &om 1 january 1995 shall only 
apply to c::onttaas c::ovcriaa risks d•saifitd UDder daucs 8, 9, 
13 aad 16 situated exclusively in one of the four Member 
States benefiting &om the tranaitioaal arranpmcuta. 

2. Until 31 December 1994, Article 26 (1) of this 
Directive shall not apply to risb situated in the four Member 
States listed in this Anidc. For the ttalllitional period &om 1 
January 1995, the risb dcfiaed under Anidc S (d) (iii) of the 
fine Directive situated in tbae .Member States and capable of 
beinc covered by Community co-insurance within the 

zneania& of Directive 78/473/EEC shall be thOIC which 
exceecl the duaholda refcned to iD paragraph 1 (iii) of thil 
Anic:le. 

TITLEV 

Artiek 28 

The Colllllliuion and the competent authorities of the 
Member States shall mUaboratc dosely for the purpoiC of 
facilitatina the aupervisioa -of direct iDsurance with.in the 
Community. 

Every Member State shall inform the CommiuiO!I of any 
major difficulties to which application of this Directive pYCI 
rise, irlter .U. any uisina if a Member State become~ aware 
of an abaormal ttaasfer of iasuraacc busiaea to the 
deuimcat of UDdcrtakinp caablisbecl ia ia caricory ad to 
the advaarqc of bnncba aad •FDcia located jut bcraad 
ita borden. 

The Commiuioa and the competeat audaoritia of dac 
Member Sc:ara conc:aaallhall exemjnc cbae clifficuldea &I 

quickly u poaiblc in order to fiad an appropriate 
solutioa • 

Where IICCICSitry. the Commission lhall submit appropriacc 
proposala ro the Council. 

Articl. 29 

The Commiuioa shall forward to the Couacil replar 
reports, the fint on 1 July 1993, oa the devclopiiiCIU of lbc 
market in illlurance ttansacucl under condicioa1 of &ecdom 
to proYidc ICI'Yica. 

Where rhil Directive makes rdaencc to the ECU, the 
exdwap value iD aatioaal curreada to be used with effecr 
&om 31 December of each year ahal1 be the value which 
applies on cbe last day of the prec:ediDa October for which 
exchange values for the ECU arc available in aU Commullity 
cuneacies. 

Anide 2 of Directive 76/580/EEC (1) shall apply only to 
Articles 3,,16 and 17 of the fint Directive. 

A~I.JJ 

Every five yean, the Council, acana on a proposal from dae 
Commiasioa, shall l'eVicw and if aeceaary amead aay 

(I) OJ No L 119, 13. 9. 197,, p. ll. 
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amounts expressed in ECU in this Directive, taking into 
a<:eount c:baqa in the CCODOJDic and mooetary situation of 
the Community. 

Artkk 32 

Member States shall amead their national provisions to 
comply with this Dircaive within 18 months of the date of its 
notification ( 1) and shaD forthwith inform the Commission 
thereof. 

The provisions amended in a<:eordance with this Anide shall 
be applied within 24 months of the elate of the aodficarion of 
the Directive. 

Artiek33 

Upon notification of this Directive, Member States shaD 
ensure that the texts of the main laws, replations or 

( 1 ) Thia Diccaivc wu aocificd to Member Stata on 30 juae 
1988. 

aclminiscrative provisions which they adopt in the field 
covered by this Direaive are communicated to the 
Commiasioa. 

Artiek34 

The Annexes shall form an intearal pan of this Directive. 

Artkk 35 

This Directive is addressed to the Member States. 

Doae at Luxembouq, 22 June 1988. 

for the CoN~~eil 

The President 

M. BANGEMANN 
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II 

(Acts who.ct publication is not obligatory~ . 

COUNCIL 

COUNCIL DIREC11VE 

of 8 November 1990 

amending, particularly as regards motor vehicle liability in111ftDce, Directive 
73/239/EEC and Directive 88/357/EEC which concera the coordination of laws, 
regulations and administrative provisions relating to direct insurance other than 

life assurance 

(90/618/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in panicular Articles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission ('), 

In cooperation with the European Parliament (1), 

Having regard to the opinion of the Economic and s~cial 
Committee (l). 

Whereas in order to develop the internal insurance 
market, the Council adopted on 24 July 1973 Directive 
73/239/EEC on the coordination of laws, regulations and 
administrative provisions relating to the: taking-up and 
pursuit of the: business of direct insurance: other than life 
assurance e) (also referred to as the 'First Directive') and 
on 22 June 1988 Directive 88/357/EEC on the coordina
tion of laws, regulations and administrative provisions 
relating to direct insurance other than life assurance and 
laying down provisions to facilitate the effec:tive exercise 

0 OJ No C 65, 15. 3. 1989, p. 6, and 
OJ No C 180, 20. 7. 1990, p. 6. 

(=) OJ No C 68, 19. 3. 1990, p. BS. and • 
Decision of 10 Oaober 1990 (not yet published in the Offi. 
cial Joumal). 

(I) .. OJ No C 194, 31. 1. 1989, p. 3. 
(•) OJ No L 228, 16. 8. 1973, p. 3. 

of freedom to provide services and amending Directive 
73/239/EEC (")(also referred to as the 'Second Directive'): 

Whereas Directive 88/357/EEC made it easier for insu· 
ranee undertakings having their head office in the 
Community to provide services in the Member States, 
thus making it possible for policyholders to have recourse 
not only to insurers established in their own country, but 
also to insurers who have their head office in the 
Community and are established in other Member States ; 

Whereas the scope of the provisions of Directive 
88/357/EEC specifically concerning freedom to provide 
services excluded certain risks, the application to which of 
the said provisions was rendered inappropriate at that 
~tagc by :h: specific rules adopted by the Member States' 
authorities, owing to the nature and social implications of 
such provisions ; whereas those exclusions were to be 
re·examined after that Directive had been implemented 
for a certain period ; 

Whereas one of the exclusions concerned motor vehicle 
liability insurance, other than carrier's liability; 

Whereas, however, when the abQvementioned Directive 
was adopted the Commission gave an undertaking to 
present to the Council as soon as possible a proposal 
concerning freedom to provide services in the area of 
insurance against civil liability in respect of the use of 
motor vehicles (other than carrier's liability); 

Whereas, subject to the provisions of the said Directive 
concerning compulsory insurance, it is appropriate to 
provide for the possibility of large risk treatment, within 

(~OJ No L 172. 4. 7. 1988, p. 1. 



82 

29. 11. 90 Official journal of the European Communities No L 330/45 

the meaning of Article 5 of the said Directive, for the said 
insurance class of motor vehicle liability; 

Whereas large risk treatment should also be envisaged for 
insurance covering damage to or loss of land motor 
vehicles and land vehicles other than motor vehicles ; 

Whereas Directive 88/357/EEC laid down that the risks 
which may be covered by way of Community 
co-insurance within the meaning of Council Directive 
78/473/EEC of 30 May 1978 on the coordination of laws, 
regulations and administrative provisions relating to 
Community co-insurance ('l were to be large risks as 
defined in Directive 88/357/EEC whereas the inclusion 
by the present Directive of the motor insurance classes in 
the large risks definition of Directive 88/357/EEC will 
have the effect of including those cl.asses in the list of 
classes which may be covered by way of Community 
co-insurance ; 

Whereas Council Directive 72/166/EEC of 24 April 1972 
on the approximation of the laws of the Member States 
relating to insurance against civil liability in respect of the 
use of motor vehicles, and to the enforcement of the obli
gation to insure against such liability (2), as last amended 
by Directive 90/232/EEC (~, built on the green card 
system and the agreements between the national motor 
insurers' bureaux in order to enable green card checks to 
be abolished ; 

Whereas it is desirable, however, to grant Member States 
transitional amngements for the gradual application of 
the specific provisions of this Directive relating to large 
risk treatment for the said insurance classes, including 
where risks are covered by co-insurance ; 

Whereas to ensure the continued proper functioning of 
the green card system and the agreements between the 
national motor insurers' bureaux it is appropriate to 
require insurance undertakings providing motor liability 
insurance in a Member State by way of provision of 
services to join and participate in the financing of the 
bureau of that Member State ; 

Whereas Council Directive 84/ S/EEC of 30 December 
1983 on the approximation of the laws of the Member 
States relating to insurance against civil liability in respect 
of the use of motor vehicles (4

). as last amended by Direc
tive 90/232/EEC, required the Member States to set up or 
authorize a body (guarantee fund) with the task of provi-

( 1) OJ No L lSI, 7. 6. 1978, p. lS. 
(J) OJ No L 103, l. S. 1972. p. 1. 
(') OJ No L 129, 19. S. 1990, p. 33. 
(,OJ No L 8, 11. 1. 1984, p. 17. 

ding compensation to vtcttms of accidents caused by 
uninsured or unidentified vehicles: 

Whereas it is also appropriate to require insurance under
takings providing motor liability insurance in a Member 
State by way of provision of services to join and partici
pate in the financing of the guarantee fund set up in that 
Member State ; 

'Whereas the rules in force in some Member States 
concerning the cover of aggravated risks apply to all 
undertakings covering risks through an establishment 
situated there ; whereas the purpose of those rules is to 
ensure that the compulsory nature of motor liability insu
rance is balanced by the possibility for motorists to obtain 
such insurance ; whereas Member States should be 
permitted to apply those rules to undertakings providing 
services in their territories to the extent that the rules are 
justified in the public interest and do not exceed what is 
necessary to achieve the abovementioned purpose ; 

'Whereas in the field of motor liability insurance the 
protection of the interests of persons sufferini damage 
who could pursue claims in fact concerns each and 
everyone and that it is therefore advisable to ensure that 
these persons are not prejudiced or put to greater incon
venience where the motor liability insurer is operating by 
way of provision of services rather than by way of 
establishment ; whereas for this purpose, and insofar as 
the interests of these persons are not sufficiently safe
guarded by the rules applying to the supplier of services 
in the Member State in which it is established, it should 
be provided that the Member State of provision of services 
shall require the undertaking to appoint a representative 
resident or established in its territory tn ('nllect all neces
sary information in relation to claims and shall possess 
sufficient powers to represent the undertaking in relation 
to persons suffering damage who could pursue claims, 
including the payment of such claims, and to represent it 
or, where necessary, to have it represented before the 
courts and authorities of that Member State in relation to 
these claims ; 

Whereas this representative may also be required to repre· 
sent the undertaking before the competent authorities of 
the Member State of provision of services in relation to 
the conuol of the existence and validity of motor vehicle 
liability insurance policies ; 

Whereas provision should be made for a flexible proce· 
dure to make it possible to assess reciprocity with third 
countries on a Community basis ; whereas the aim of this 
procedure is not to close the Community's financial 
markets but rather, as the Community intends to keep its 
financial markers open to the rest of the world. to 
improve the liberalization of the global financial markets 
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in third countries ; whereas, to that end. this Directive 
provjded for procedures for negotiating with third coun
tries and. as a last resort. for the possibility of takins 
meuures involving the suspension of new applications for 
authorization or the restriction of new authorizations, 

HAS ADOPTED THIS DIRECTIVE: 

Articlt 1 

For the purposes of this Directive : 

(a) 'vehicle' means a vehicle as defined in Article 1 (1) of 
Directive 72/166/EEC ; 

(b) 'bureau' means a national insurers' bureau as defined 
in Article 1 (3) of Directive 72/166/EEC ; 

(c) 'guarantee fund' means the body referred to in Article 
1 (4) of Directive 84/5/EEC; 

(d) 'parent undertaking' means a parent undertaking as 
defined in Articles 1 and 2 of Directive 83/349/ 
EEC(1); 

(e) 'subsidiary' means a subsidiary undertaking as defined 
in Articles 1 and 2 of Directive 83/349/EEC ; any 
subsidiary undertaking of a subsidiary undertaking 
shall also be regarded as a subsidiary of the parent 
undertaking which is at the head of those under
takings. 

Articlt 2 

In Article S (d) of Directive 73/239/EEC, •risks classified 
under classes 8, 9, 13 and 16 of point A of the Annex' in 
the first paragraph of point (iii) is hereby replaced by the 
following: 

·nsks classified under classes 3, 8, 9, 10, 13 and 16 of 
point A of the Annex'. 

Articlt J 

1. The heading of Tide III of Directive 73/239 /EEC is 
hereby replaced by the following : 

-nTLE Ill A 

Rules applicable to agencies or braDches 
escabliabed within the Community and belon
ging to undenakings whose head offices are 
oucside che Community'. 

2. The following heading is placed after Article 2.9 of 
Directive 73/239/EEC: 

(') OJ No L 193, 18. 7. 1983, p. 1. 

"'ITil.E Ill B 

Rules applicable to subsidiaries of parent under
takings govemed by the laws of a third country 
and to acquisitions of holdings by such parent 
uodertakings'. 

Articlt 4 

The following Anicles 29a and 29b shall be added to 
Tide III B of Directive 73/239/EEC. 

'Articlt 29a 

The competent authorities of the Member States shall 
infonn the Commission : 

(a) of any authorization of a direct or indirect subsi
diary, one or more parent undertakings of which 
are governed by the ·taws of a third country. The 
Commission shall inform the · Insurance 
Committee to be established by the Council on 
proposal by the Commission ; 

(b) whenever such a parent undertaking acquires a 
holding in a Community insurance undertaking 
which would tum the latter into its subsidiary. The 
Commission shall infonn the Insurance 
Committee to be established by the Council on 
proposal by the Commission accordingly. 

When authorization is granted to the direct or indirect 
subsidiary of one or more parent undertakings 
govemed by the law of third countries. the suucNre of 
the JfOUp shall be specified in the notification which 
the competent authorities shall address to the 
Commission. 

.Articlt 29b 

1. Member States shall inform the Commission of 
any general difficulties encountered by their insurance 
undertakings in establishing themselves or carrying on 
their activities in a third country. 

2. Initially not later than six months before the 
application of this Directive, and thereafter periodi· 
cally, the Commission shall draw up a report exami
ning the treatment accorded to Community insurance 
undertakings in third countries, in the terms referred 
to in paragraphs 3 and 4, as regards establish~nt and 
the carrying on of insurance activities, and the acquisi
tion of holdings in third-country insurance under· 
takings. The Commission shall submit those reports to 
the Council. together with any appropriate proposals. 

3. Whenever it appears to the Commission, either 
on the basis of the reports referred to in paragraph 2 
or on the basis of other information, that a third 
country is not granting Community insurance under· 
takings effective market access comparable to that 
granted by the Community to insurance undertakings 
from that third country, the Commission may submit 
proposals to the Council for the appropriate mandate 

··.·:··· ..... ·.· .. 
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for negotiation with a view to obtaining comparable 
competitive opportunities for Community insurance 
undertakings. The Council shall detide by a qualified 
majority. 

4. Whenever it appears to the Commission, either 
on the basis of the reports referred to in paragraph 2 
or on the basis of other information, that Community 
insurance undertakings in a third country are not 
receiving national treatment offering the same compe· 
titive opportUnities as are available to domestic insu
rance undertakings and that the conditions of effective 
market access are not being fulfilled, the Commission 
may initiate negotiations in order to remedy the situa-
tion. · 

In the circumstances described in the first subpara
graph, it may also be decided at any time, and in addi
tion to initiating negotiations, in accordance with the 
procedure laid down in the Act establishing the Insu
rance Committee referred to in Article 2.9a, that the 
competent authorities of the Member States must limit 
or suspend their decisions : 

- regarding requests pending at the moment of the 
decision or future requests for authorizations, and 

regarding the acquisition of holdings by direct or 
indirect parent undertakings governed by the laws 
of the third country in question. 

The duration of the measures referred to may not 
exceed three months. 

Before the end of that three-month period, and in the 
light of the results of the negotiations, the Council 
may, acting on a proposal from the Commission, 
decide by a qualified majority that the measures shall 
be continued. 

Such limitations or suspension may not apply to the 
setting up of subsidiaries by insurance undertakings or 
their subsidiaries duly authorized in the Community, 
or to the acquisition of holdings in Community insu
rance undertakings by such undertakings or subsidia· 
ries. 

S. Whenever it appears to the Commission that one 
of the siNations described in paragraphs 3 and 4 has 
arisen, the Member States shall inform it at its request : 

(a) of any request for the authorization of a direct or 
indirect subsidiary, ~ne or more parent under
takings of which are governed by the laws of the 
third country in question ; 

(b) of any plans for such an undenaking to acquire a 
holding in a Community insurance undertaking 
such that the latter would become the subsidiary of 
the former. · 

This obligation to provide information shall lapse once 
.m agreement is concluded with the third country 
referred to in paragraph 3 or 4 or when the measures 

referred to in the second and third subparagraphs of 
paragraph 4 cease to apply. 

6. Measures taken under this Article shall comply 
with the Community's obligations under any interna
tional agreements, bilateral or multilateral, governing 
the taking-up and pursuit of the business of insurance 
undertakings.' · 

.A.rticlt ' 

The second and third indents in the second paragraph of 
Article 12 (2) of Directive 88/357/EEC are hereby deleted. 

Articlt 6 

The following Article is hereby inserted in Title lll of 
Directive 88/357/EEC : 

'Articlt 12a 

1. This Article shall apply where an undertaking, 
through an establishment situated in a Member State, 
covers a risk, other than carrier's liabilitv, classified 
under class 10 of point A of the Annex ~o Directive 
73/239/EEC which is situated in another Member 
State. 

2. The Member State of provision of services shall 
require the undertaking to become a member of and 
participate in the financing of its national bureau and 
its national guarantee fund. 

The undertaking shall not. however, be required to 
make any payment~or contribution to the bureau and 
fund of the Member State of provision of services in 
respect of risks covered by way of provision of services 
other than one calculated on the same basis as for 
undertakings covering risks, other than 'auici·~ lillbi
lity, in class 10 through an establishment situated in 
that Member State, by reference to itS premium 
income from that class in that Member State or the 
number of risks in that class covered there. 

3. This Directive shall not prevent an insurance 
undertaking providing services from being required to 
comply with the Nles in the Member State of provi
sion of services concerning the cover of aggravated 
risks, insofar as they apply to established undertakings. 

4. The Member State of provision of services shall 
require the undertakina to ensure that persons 
punuina claims arisina out of events occurrina in its 
territory are not placed in a less favourable siNation as 
a result of the fact that the undertaking is covering a 
risk, other than carrier's liability, in class 10 by way of 
provision of services rather than· through an establish
ment situated in that State. 

For this purpose, the Member State of provision of 
services shall require the undertaking to appoint a 
representative resident or established in its territory 
who shall collect all necessary information in relation 
to claims, and shall possess sufficient powers to reprc-
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sent the undertaking in relation to penons suffering 
damage who could pursue claims, including the 
·payment of such claims, and to represent it or, where 
necessary, to have it represented before the couns and 
authorities of that Member State in relation to these 
claims. 

The representative may also be required to represent 
the undertaking before the competent authorities of 
the State of provision of services with regard to 
checking the existence and validity of motor vehicle 
liability insurance policies. 

The Member State of provision of services may not 
require that appointee to undertake activities on behalf 
of the undertaking which appointed him other than 
those set out in the second and third subparagraphs. 
The appointee shall not take up the business of direct 
insurance on behalf of the said undertaking. 

The appointment of the representative shall not in 
itself constitute the opening of a branch or agency for 
the purpose of Article 6 (2) (b) of Directive 
73/239/EEC and the representative shall not be an 
establishment within the meaning of Article 2 (c) of 
thi! Directive.' 

Article 7 

1. The following subparagraph is hereby added to 
Anicle 15 (1) and to A.rticle 16 (1) of Directive 
88/357/EEC : 

'Each Member State within the territory of which an 
undertaking intends to provide services covering risks 
in class 10, other than carrier's liability, may require 
that the undertaking : 

- notify the name and address of the claims repre· 
sentative referred to in Article 12a (4) ; 

- produce a declaration that the undertaking has 
become a member of the national bureau and the 
nationai guarantee fund of the Member State of 
provision of services.' 

Article 8 

The following subparagraph is hereby added to Article 
21 (2) of Directive 88/357/EEC: 

'Each Member State may require that the name and 
address of the representative of the insurance under· 
taking also appear in the abovementioned documents.' 

Artidt 9 

Article 21 (I) of Directive 88/357 /EEC is hereby replaced 
by the following : 

'1. Every establishment must inform its supervisory 
authority in respect of operations effected by way of 

... ;.·.··:· .. ··:· 

provision of services of the amount of the premiums, 
without deduction of reinsurance, receivable by 
Member State and by group of classes. The groups of 
cluses shall be defined as follows : 

- accident and sickness (1 and 2), 

- motor insurance (3, 1 and 1 0, the figures relating to 
class 10, excluding carrier's liability, being speci
fied~ 

- fire and other damage to property (8 and 9), 

- aviation, marine and transport (4, S, 6, 1, 11 and 
12~ 

- general liability (13~ 

- credit and suretyship (14 ind 1 S), 

- other classes ( 16, 17 and 18). 

The supervisory authority of each Member State shall 
forward this information to the supervisory authorities 
of each of the Member States of provision of services.' 

Article 10 

The last subparagraph of Article 27 (1) of Directive 
88/357 /EEC is hereby replaced by the following : 

'The derogation allowed from 1 January 1995 shall 
only apply to contracts covering risks classified under 
classes 3. 8, 9, 10, 13 and 16 situated exclusively in one 
of the four Member States benefiting from the transi
tional arrangements.' 

Article 11 

. Notwithstanding Article 23 (2) of Directive 88/357/EEC, 
in the case of a large risk within the meaning of Article S 
(d) of Directive 73/239/EEC. classified under class 10, 
other than carrier's liability, the Member State of provi
sion of services may provide that : 

- the amount of the technicai reserves relating to the 
contract concerned shall be determined, under the 
supervision of the authorities of that Member State, in 
accordance with its rules or, failing such rules, in 
accordance with established practice in that Member 
State, until the date by which the Member States must 
comply with a Directive coordinating the annual 
accounts of insur:mce undertakings, 

- the covering of these reserves by equivalent and 
matching assets shall be under the supervision of the 
authorities of that Member State in accordance with 
its rules or practice, until the notification of a Third 
Directive on non-life insurance, 

... :·.·.·:.··· 
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- the localization of the assets referred to in the second 
indent shall be under the supervision of the authori
ties of that Member State in accordance with its rules 
or practice until the date by which the Member States 
must comply with a Third Directive on non-life insu
rance. 

Articl~ 12 

Member States shall amend their national provisions to 
comply with this Directive within 18 months of the date 
of its notification (1) and shall forthwith infonn the 
Commission thereof. 

( 1) This Directiw wu notified to the Member States on 20 
November 1 JfO. 

The provisions amended pursuant to the first subpara
graph shall be applied within 24 months of the date of 
the notification of this Directive. 

.ArticJ~ JJ 

This Directive is addressed to the Member States. 

Done at Brussels, 8 November 1990. 

For tht Council 

n~ Pruidmt 

P. ROMITA 
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II 

(Acts whose publication is not obligatory) 

COUNCIL 

COUNCIL DIREcnvE 92/49/EEC 

of 18 June 1992 

on the coordination of laws, regulations and adminisuative prov~ions relating to direct insurance 
other than life assurance and amending Directives 73/239/EEC and 88/357/EEC {third non-life 

insurance Directive) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in panicular Anicles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission ( 1 ), 

In cooperation with the European Parliament (2), 

Having regard to the opinion of the Economic and Social 
Committee ( J }, 

( 1) Whereas it is necessary to complete the internal 
market in direct insurance other than life assurance 
from the point of view both of the right of 
establishment and of the freedom to provide 
services, to make it easier for insurance undenakings 
with head offices in the Community to cover risks 
situated within the Community; 

(2) Whereas the Second Council Directive of 22 June 
1988 on the coordination of laws, regulations and 
administrative provisions rel~ting to direct insurance 
other than life assurance and laying down provisions 
to facilitate the effeaive exercise of freedom to : 

(I) OJ No C 244, 28. 9. 1990, p. 28 and 
OJ No C 9]. 13. 4. 1992, p. 1. 

•. ~~ OJ No C 67, 16. 3. 1992, p. 98 and 
OJ No C 150, 15. 6. 1992. 

(3) OJ No C 102. 18. 4. 1991, p. 7. 

provide services and amending Directive 
72/239/EEC (88/357/EEC)(4) has already 
contributed substantially to the achievement of the 
internal market in direct insurance other than life 
assurance by granting policyholders who, by virrue 
of their status, their size or the nature of the risks to 
be insured, do not require special proteaion in the 
Member State in which a risk is situated complete 
freedom to avail themselves of the widest possible 
insurance market; 

(3) Whereas Directive 88/357 /EEC therefore represents 
an imponant stage in the merging of national 
markets into an integrated market and that stage 
must be supplemented by other Community 
instruments with a view to enabling all 
policyholders, irrespective of their status, their size 
or the nature of the risks to be insured, to have 
recourse to any insurer with a head office in the 
Community who carries on business there, under the 
right of establishment or the freedom to provide 
services, while guaranteeing them adequate 
protection; 

(4) Whereas this Directive forms pan of the body of 
Community legislation already enacted which 
includes the First Council Directive of 24 July 
1973 on the coordination of laws, regulations and 

{4 ) OJ No L 172, 4. 7. 1988, p. 1. Last amended by Directive 
90"18/EEC (OJ No L 330, 29. 11. 1990, p. 44). 
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administrative provisions relating to the taking up 
and pursuit of the business of direct insurance other 
than life assurance (73/239/EEC) (1) and the 
Council Directive of 19 December 1991 on the 
annual accounts and consolidated accounts of 
insurance undertakings (91'/674/EEC) (Z); 

(5) Whereas the approach adopted consists in bringing 
about such harmonization as is essential, necessary 
and sufficient to achieve the mutual recognition of 
authorizations and prudential control systems, 
thereby making it possible to grant a single 
authorization valid throughout the Community and 
apply the principle of supervision by the home 
Member State; 

(6) Whereas, as a result, the taking up and the pursuit of 
the business of insurance are henceforth to be subject 
to the grant of a single official authorization issued 
by the competent authorities of the Member State in 
which an insurance undertaking has its head office; 
whereas such authorization enables an undertaking 
to carry on business throughout the Community, 
under the right of establishment or the freedom to 
provide services; whereas the Member State of the 
bran~h or of the provision of services may no longer 
require insurance undertakings which wish to carry 
on insurance business there and which have already 
been authorized in their home Member State to seek 
fresh authorization; whereas Directives 
73/239/EEC and 88/357/EEC should therefore be 
amended along those lines; 

(7) Whereas the competent authorities of home Member 
States will henceforth be responsible for monitoring 
the financial health of insurance undenakings, 
including their state of solvency, the establishment of 
adequate technical provisions and the covering of 
those provisions by matching assets; 

(8) Whereas certain provisions of this Directive define 
minimum standards; whereas a home Member State 
may lay down stricter .··rules for insurance 
undertakings authorized by its own competent 
authorities; 

(9) Whereas the competent authorities of the Member 
States must have at their disposal such means of 
supervision as are necessary to ensure the orderly 

(I) OJ No l 228, 16. 8. 1973, p. 3. last amended by Directive 
881357/EEC (OJ No ll72, 4. 7. 1988, p. 1). 

(2) OJ No l 374, 31. 12. 1991, p. 7. 

pursuit of business by insurance undertakings 
throughout the Community whether carried on 
under the right of establishment or the freedom to 
provide services; whereas, in particular, they must 
be able to introduce appropriate safeguards or 
impose sanctions aimed at preventing irregularities 
and infringements of the provisions on insurance 
supervision; 

(10) Whereas the internal market comprises an area 
without internal frontiers and involves access to all 
insurance business other than life assurance 
throughout the Community and, ·hence, the 
possibility for any duly authorized insurer to cover 
any of the risks referred to in the Annex to Directive 
73/239/EEC; whereas, to that end, the monopoly 
enjoyed by certain bodies in certain Member States 
in respect of the coverage of cenain risks must be 
abolished; 

( 11) Whereas the provisions on transfers of portfolios 
must be adapted to bring them into line with the 
single authorization system introduced by this . 
Directive; 

(12) Whereas Directive 91/674/EEC has already effeaed 
the necessary harmonization of the Member States' 
rules on the technical provisions which insurers are 
required to establish to cover their commiunents, 
and that harmonization makes it possible to gram 
mutual recognition of those provisions; 

( 1 J) Whereas the rules governing the spread, localization 
and matching of the assets used to cover technical 
provisions must be coordinated in order to facilitate 
the mutual recognition of Member States' rules; 
whereas that coordination must take account of the 
measures on the liberalization of capital movemeots 
provided for in the Council Directive of 24 june 
1988 for the implementation of Article 67 of the 
Treaty (88/361/EEC) (3) and the progress made by 
the Community towards economic and monetary 
union; 

(14) Whereas, however, the home Member State may not 
require insurance undertakings to invest the assets 

covering their technical provisions in particular 
categories of assets, as such a requirement would be 
incompatible with the measures on the liberalization 
of capital movements provided for in Directive 
8813611 EEC; 

{15) Whereas, pending the adoption of a Direaive on 
investment services harmonizing inter alia the 

(l) OJ No l178. 8.7.1988, p. S. 
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definition of the concept of regulated market. for the 
purposes of this Directive and without prejudice to 
such future harmonization that concept must be 
defined provisionaUy; whereas that definition will be 
replaced by that harmonized at Community level 
which will give the home Member· State of the' 
market the responsibilities for these matters which 
this Direaive transitionaJly gives to the insurance 
undertaking's home Member State; 

( 16) Whereas the Jist of items of which the solvency 
margin required by Direaive 73/239/EEC may be 
made up must be supplemented to take account of 
new financial instruments and of the facilities 
granted to other financial institutions for the 
·constitution of their own funds; 

{ 17) Whereas within the framework of an integrated 
insurance market policyholders who, by virrue of 
their status, their size or the nature of the risks to be 
insured, do not require special protection in the 
Member State in which a risk is situated should be 
granted complete freedom to choose the Ia w 
applicable to their insurance contraas; 

(18) Whereas the harmonization of insurance contract 
law is not a prior condition for the achievement of 
the internal market in insurance; whereas, therefore, 
the opportunity afforded to the Member States of 
imposing the application of their law to insurance 
contracts covering risks situated within their 
territories is likely to provide adequate safeguards 
for policyholders who require special protection; 

(19) Whereas within the framework of an internal market 
it is in the policyholder's interest that he should have 
access to the widest possible range of insurance 
produas available in the Community so that he can 
choose that which is best suited to his needs; 
whereas it is for the Member State in which the risk 
is situated to ensure that there is nothing to prevent 
the marketing within its territory of all the insurance 
products off~ for sale in the Community as long 
as they do not conflict with the legal provisions 
protecting the general good in force in the Member 
State in which the risk is situated, and insofar as the 
general good is not safeguarded by the rules of the 
home Member State, provided that such provisions 
must be applied without discrimination to all 
undertakings operating in that Member State and be 
objectively necessary and in proportion to the 
objective pursued; 

(20) Whereas the Member States must be able to ensure 
that the insurance produCtS and contract documents 
used, under the right of establishment or the 
freedom to provide services, to cover risks situated 
within their territories comply with such specific 
legal provisions protecting the general good as are 
applicable; whereas the systems of supervision to be 
employed must meet the requirements of an 
integrated market but their employment may not 
constitute a prior condition for carrying on 
insurance business; whereas from this standpoint 
systems for the prior approval of policy conditions 
do not appear to be justified; whereas it is therefore 
necessary to provide for other systems better suited 
to the requirements of an internal market which 
enable every Member State to guarantee 
policyholders adequate protection; 

(21) Whereas if a policyholder is a natural person, he 
should be informed by the insurance undertaking of 
the law which will apply to the contract and of the 
arrangements for handling policyholders' complaints 
concerning contractS; 

(22) Whereas in some Member States private or 
voluntary health insurance serves as a partial ·or 
complete alternative to health cover provided for by 
the social security systems; -

(23) Whereas the nature and social con5equences of 
health insurance contraCts justify the competent 
authorities of the Member State in which a risk is 
situated in requiring systematic notification of the 
general and special policy conditions in order to 
verify that such contractS are a partial or complete 
alternative to the health cover provided by the social 
security system; whereas such verification must not 
be a prior condition for the marketing of the 
produas; whereas the particular nature of health 
insurance, serving as a partial. or complete 
alternative to the health cover provided by the social 
security system, distinguishes it from other classes of 
indemnity insurance and life assurance insofar as it is 
necessary to ensure that policyholders have effective 
access to private health cover or health cover taken 
out on a voluntary basis regardless of their age or 
risk profile; 

(24) Whereas to this end some ·Member States have 
adopted specific legal provisions; whereas, to protect 
the general good, it is possible to adopt or maintain 
such legal provisions in so far as they do not unduly 
restrict the right of establishment or the freedom to 
provide services, it being understood that such 
provisions must apply in an identical manner 
wharever the home Member State of the undertaking 
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may be; whereas these legal provisions may differ in 
narure according to the conditions m each Member 
State; whereas these measures may provide for open 
enrolment, raring on a uniform basis according to 
the type of policy and lifetime cover; wheras that 
objective ' may also be achieved by . ' requiring 
undenakings offering private health cover or health 
cover taken out on a voluntary basis to offer 
standard policies in line with the cover provided by 
statutory social security schemes at a premium rate 
at or below a prescribed maximum and to 
participate in loss compensation schemes; whereas, 
as a funher possibility, it may be required that the 
technical basis of private health cover or health 
cover taken out on a voluntary basis be similar to 
that of life assurance; 

(25) Whereas, because of the coordination effected by 
Directive 73/239/EEC as amended by this 
Directive, the possibility, afforded to the Federal 
Republic of Germany under Anicle 7 (2) (c) of the 
same Directive, of prohibiting the simultaneous 
transaction of health insurance and other classes is 
no longer justified and must therefore be· abolished; 

(26) Whereas Member States may require any insurance 
undenakings offering compulsory insurance against 
accidents at work at their own risk within their 
territories to comply with the specific provisions laid 
down in their national law on such insurance; 
whereas, however, this requirement may not apply 
to the provisions concerning financial supervision, 
which are· the exclusive responsibility of the home 
Member State; 

(27) Whereas exercise of the right of establishment 
requires an undertaking to maintain a permanent 
presmce in the Member State of the branch; whereas 
responsibility for the specific interests of insured 
persons and victims in the case of third-party 
liability motor insurance requires adequate 
struCtures in the Member State of the branch for the 
collection of all the necessary information on 
compensation claims relating to that risk, with 
sufficient powers to represent the undertaking 
vis-a-vis injured parties who could claim 
compensation, including powers to pay such 
compensation, and ·to represent the undenaking or, 
if necessary, to arrange for it to be represented in the 
couns and before the competent authorities of that 
Member State in connection with claims for 
compensation; 

(28) Whereas within the framework of the internal 
market no Member State may continue to prohibit 

the simultaneous carrying on of insurance business 
· within its territory under the right of establishment 

and the freedom to provide services; whereas the 
option granted to Member States in this connection 
by Directive 88/357/EEC should therefore be 
abolished; 

(29) Whereas provision should be made for a system of 
penalties to be imposed when, in the Member State 
in which a risk is situated, an insurance undertaking 
does not comply with those provisions protecting the 
general good that are applicable to it; 

(30) Whereas some Member States do not subject 
insurance transactions to any form of indirect 
taxation, while the majority apply special taxes and 
other forms of contribution, including surcharga 
intended for compensation bodies; whereas the 
StrUctures and rates of such taxes and conaibutioas 
vary considerably berween the Member States in 
which they are applied; whereas it is desirable to 
prevent existing differences' leading to distortions of 
competition in insurance services between Member · 
States; whereas, pending subsequent harmonization, 
application of the tax systems and other forms of 
contribution provided for by the Member States in 
which risks are situated is likely to remedy that 
problem and it is for the Member States to make 
arrangements to ensure that such taxes and 
contributions are collected; 

(31) Whereas technical adjustments to the detailed rules 
laid down in this Directive may be necessary from 
rime to time to take account of the future 
development of the insurance industry; whereas the 
Commission will make such adjustments as and 
when necessary, after consulting the Insurance 
Committee set up by Directive 91/675/EEC (1), in 
the exercise of the implementing powers conferred 
on it by the Treaty; 

(32) Whereas it is necessary to adopt specific provisioas 
intended to ensure smooth uansition from the lepl 
regime in existence when this Directive bcmaaes 
applicable to the regime that it inuoduces, takiag 
care not to place an additional workload on Member 
Stares' competent authorities; 

(33) Whereas under Article 8 c of the Treaty account 
should be taken of the extent of the effort which 
must be made by certain economies at different 
stages of · development; whereas. therefore, 
transitional arrangements should be adopted for the 
gradual application of this Direaive by certain 
Member States. 

(I) OJ No L 374, 31. 12. 1991, p. 32. 
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HAS ADOPTED THIS DIRECTIVE: 

TITLE I 

DEFINmONS AND SCOPE 

Article 1 

For the purposes of this Directive: 

(a) insurance undertaking shall mean an undertaking 
which has received official authorization in accordance 
with Article 6 of Directive 73/2391EEC; 

(b) branch shall mean an agency or branch of an insurance 
undertaking, having regard to Article 3 of Directive 
881357 IEEC; 

(c) home Member State shall mean the Member State in 
which the head office of the insurance undertaking 
covering a risk is situated; 

(d) Member State of the branch shall mean the Member 
State in which the branch covering a risk is situated; 

(e) Member State of the provision of services shall mean 
the Member State in which a risk is situated, as defined 
in Article 2 (d) of Directive 881 357/EEC, if it is 
covered by an insurance undertaking or a branch 
situated in another Member State; 

(f) control shall mean the relationship between a parent 
undertaking and a subsidiary, as defined in Article 1 of 
Directive 831 3491EEC (1 ), or a similar relationship 
between any natural or legal person and an 
undertaking; 

(g) qualifying holding shall mean a direct or indirect 
holding in an undertaking which represents 10 % or 
more of the capital or of the voting rights or which 
makes it possible to exercise a significant influence over 
the management of the undertaking in which a holding 
subsists. 

For the purposes of this definition, in the context of 
Articles 8 and 15 and of the other levels of holding 
referred to in Article 15, the voting rights referred to in 
Article 7 of Directive 8816271EEC (1} shall be taken 
into account; 

(h) parent undertaking shall mean a parent undertaking as 
defined in Articles 1 and 2 of Directive 83 I 349 I EEC; 

(i) subsidiarv shall mean a subsidiary undertaking as 
defined i~ Articles 1 and 2 of Directive 8313491EEC; 
anv subsidiarv of a subsidiary undertaking shall also be 
regarded as ~ subsidiary of the undertaking which is 
those undertakings' ultimate parent undertaking; 

(1) OJ No L 193. 18. 7. 1983, p. 1. 
(1) OJ No L 348, 17. 12. 1988, p. 62. 

( 1) regz. /a ted market shall mean a financaal market 
rt-~arded by an undertaking's home Member State as a 
regulated market pending the adoption of a definition 
in a Directive on investment services and characterized 
by: 

regular operation, and 

rhe fact that regulations issued or approved by the 
appropriate authorities define the conditions for the 
operation of the marker. the conditions for access to 
the market and, where the Council Directive of 5 

· March 1979 coordinating the conditions for the 
admission of securities to official stock-exchange 
listing (79/279/EEC} (3) applies, the conditions for 
admission to listing imposed in that Directive or, 
where that Directive does .not apply, the conditions 
to be satisfied by a financial instrument in order to 
be effectively dealt in on the market. 

For th~ purposes of this Directive, a regulated market 
may be situated in a Member State or in a third 
country. In the latter event, the market must be 
recognized by the home Member State and meet 
comparable requirements. Any financial instruments 
dealt in on that market must be of a quality comparable 
to that of the instruments dealt in on the regulated 
market or markets of the Member State in question; 

(k} competent authorities shall mean the national 
authorities which are empowered by law or regulation 
to supervise insurance undertakings. 

Article 2 

1. This Directive shall apply ro the types of insurance and 
undertakings referred to in Article 1 of Directive 
73/2391EEC. 

2. This Directive shall apply neither to the types of 
insurance or operations, nor to undertakings or institutions 
to which Directive 7312391EEC does not apply, nor to the 
bodies referred to in Article 4 of that Directive. 

Article 3 

Notwithstanding Article 2 (2), Member States shall take 
every step to ensure that monopolies in respeCt of the 
caking up of the business of cenain classes of insurance, 
granted to bodies established within their territories and 
referred to in Article 4 of Directive 73/239/EEC. are 
abolished by 1 July 1994. 

(l) OJ No L 66, 13. 3. 1979, p. 21. Last amended by Dirccave 
82/148/EEC (OJ No L 62, 5. 3. 1982, p. 22). 
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TITLE II 

THE TAKING UP OF THE BUSINESS OF INSURANCE 

Article 4 

Article 6 of Directive 73/239/EEC shall be replaced by the 
following: 

'Article 6 

The taking up of the business of direct insurance shall be 
subject to prior official authorization. 

Such authorization shall be sought from the competent 
authorities of the home Member State by: 

(a) any undenaking which establishes its head office 
within the territory of that State; 

(b) any undertaking which, having received the 
authorization referred to in the first subparagraph, 
extends its business to an entire class or to other 
classes'. 

Article 5 

Article 7 of Directive 73/239/EEC shall be replaced by the 
following: 

'Article 7 

1. Awhorization shall be valid for the entire 
Community. It shall permit an undertaking to carry on 
business there, under either the right of establishment or 
the freedom to provide services. 

2. Authorization shall be granted for a particular class 
of insurance. It shall cover the entire class, unless the 
applicant wishes to cover only some of the risks 
pertaining to that class, as listed in point A of the 
Annex. 

However: 

(a) Member States may grant authorization for the 
groups of classes listed in point B of the Annex, 
attaching to them the appropriate denominations 
specified therein; 

(b) authorization granted for one c;lass or a group of 
classes shall also be valid for the purpose of covering 
ancillary risks included in another class if the 
conditions imposed in point C of the Annex are 
fulfilled'. 

Article 6 

Article 8 of Directive 72/239/EEC shall be replaced by the 
following: 

'Article 8 

1. The home Member State shall require every 
insurance undertaking for which authorization is sought 
to: 

(a) adopt one of the following forms: 

in the case of the Kingdom of Belgium: "societe 
anonyme I naamloze vennootschap'', "societe en 
commandite par actions/ commanditaire ven
nootschap op aandelen", "association d'assurance 
mutuelle I onderlinge verzekeringsvereniging", 
"societe cooperative/ coaperatieve vennoot· 
schap"; 

in the case of the Kingdom of Denmark: 
"aktieselskaber", "gensidige selskaber"; 

in the case of the Federal Republic of Germany: 
"'Aktiengesellschaft", "Versicherungsverein auf 
Gegenseitigkeit", "Offentlich-rechdiches W ettbe
werbsversicherungsuntemehmen"; 

- in the case of the French Republic: "socierc 
anonyme", "sociCte d'assurance mutuelle", 
"institution de prevoyance regie par le code de Ia 
securite sociale", "institution de prevoyance rCgie 
par le code rural" ·and "mutuelles rCgies par le 
code de Ia mutu~ite"; 

in the case of Ireland: incorporated companies 
limited by shares or by guarantee or unlimited; 

in the case of the Italian Republic: .. societi per 
azioni", "societa cooperativa", "mutua di 
assicurazione"; 

in the case of the Grand Duchy of Luxembourg: 
"societe anonyme", "societe en commandite par 
actions", "'association d' assurances mutuelles", 
"societe cooperative"; 

in the case of the Kingdom of the Netherlands: 
"naamloze vennootschap", "onderlinge waar· 
borgmaatschappij"; 

in the case of the United Kingdom: incorporated 
companies limited by shares or by guarantee or 
unlimited, soaeaes registered under the 
Industrial and Provident Societies Acts, societies 
registered under the Friendly Societies Acts, the 
association of underwriters known as Uoyd's; 

in the case of the Hellenic Republic: "avcilwtL" 
£tcl\plu", "aU"MiocpoJ.tonJCoc; OWI'fCllP\· 
0110c;"; 

in the case of the Kingdom of Spain: "sociedacl 
anonima"' "sociedad mutua" t "sociedacl 
cooperativa"; 

in the case of the Portuguese Republic: 
.. sociedade anonima"' "mutua de seguros". 

An insurance undenaking may also adopt the form 
of a European Company (SE) when that has been 
established. 

Furthermore, Member States may, where 
appropriate, set up undertakings in any public-law 
form provided that such bodies have as their objects 
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insurance operations under conditions equivalent to 
those under which private-law undertakings 
operate; 

(b) limit its objects to the business of insurance and 
operations arising directly therefrom, to the 
exclusion of all other commercial business; 

(c) submit a scheme of operations in accordance with 
Article 9; 

(d) possess the minimum guarantee fund provided for in 
Article 17 (2);. 

(e) be effeaively run by persons of good repute with 
appropriate professional qualifications or 
experience. 

2. An undertalcing seeking authorization to extend its 
business to other classes or to extend an authorization 
covering only some of the risks pertaining to one class 
shall be required to submit a scheme of operations in 
accordance with Article 9. 

It shall, furthermore, be required to show proof that it 
possesses the solvency margin provided for in Anicle 16 
and, if with regard to such other classes Article 17 ( 2) 
requires a higher minimum guarantee fund than before, 
that is possesses that minimum. 

3. Nothing in this Directive shall prevent Member 
States from maintaining in force or introducing laws, 
regulations or administrative provisions requiring 
approval of the memorandum and articles of association 
and communication of any other documents necessary 
for the normal exercise of supervision. 

Member States shall not, however, adopt prov1s1ons 
requiring the prior approval or systematic notification of 
general and special policy conditions, scales of premiums 
and forms and other printed documents which an 
undertalcing intends to use in its dealings with 
policyholders. 

Member States may not retain or introduce prior 
notification or approval of .proposed increases in 
premium rates except as part of general price-control 
systems. 

Nothing in this Directive shall prevent Member States 
from subjecting undertakings seeking or having obtained 
authorization for class 18 in point A of the Annex to 
checks on their direa or indirect resources in staff and 
equipment, including the qualification of their medical 
reams and the quality of the equipment available to such 
undertakings to meet their commitments arising out of 
this class of insurance. 

4. The abovementioned provisions may not require that 
any application for authorization be considered in the 
light of the economic requirements of the market'. 

Article 7 

Article 9 of Directive 73/239/EEC shall be replaced by the 
following: 

'Article 9 

The scheme of operations referred to in Article 8 (1) {c) 
shall include particulars or proof concerning: 

(a) the nature of the risks which the undertaking 
proposes to cover; 

(b) the guiding principles as to reinsurance; 

(c) the items constituting the minimum guarantee fund; 

(d) estimates of the costs of setting up the adminisuative 
services and the organization for securing business; 
the financial resources intended to meet those costs 
and, if the risks to be covered are classified in class 
18 in point A of the Annex, the resources at the 
undertaking's disposal for the provision of the 
assistance promised 

and, in addition, for the first three financial years: 

(e) estimates of management expenses other than 
installation costs, in particular current general 

. expenses and commissions; 

( 0 estimates of premiums or contributions and claims; 

(g) a forecast balance sheet; 

(h) estimates of the financial resources intended to cover 
underwriting liabilities and the solvency margin.' 

Article 8 

. The competent authorities of the home Member State shall 
not grant an undenaking authorization to take up the 
business of insurance before they have been informed of the 
identities of the shareholders or members, direct or 
indirea, whether natural or legal persons, who have 
qualifying holdings in that undertaking and of the amounts 
of those holdings. 

The same authorities shall refuse authorization if, talcing 
into account the need to ensure the sound and prudent 
management of an insurance undertaking, they are not 
satisfied as to the qualifications of the shareholders or 
members. 
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TITLE Ill 

HARMONIZATION OF THE CONDmONS GOVERNING 
THE BUSINESS OF INSURANCE 

Chapter 1 

Article 9 

Anicle 13 of Direaive 73/239/EEC shall be replaced by 
the following: 

1. The financial supervtsaon of an insurance 
undertaking, including that of the business it carries on 
either through branches or under the freedom to provide 
services, shall be the sole responsibility of the home 
Member State. 

2. That financial supervision shall include verification, 
with rcspea to the insurance undertaking's entire 
business, of its state of solvency, of the establishment of 
technical provisions and of the assets covering them in 
ac:c:ordance with the rules laid down or practices 
followed in the home Member State under provisions 
adopted at Community level. 

Where the undertaking in question is authorized to cover 
the risks classified in class 18 in point A of the Annex, 
supervision shall extend to monitoring of the technical 
resources which the undertaking has at its disposal for 
the purpose of carrying out the assistance operations it • 
has undertaken to perform, where the law of the home 
Member State provides for the monitoring of such 
resources. 

3. The competent authorities of the home Member 
State shall require et/cry insuraac:e undertaking to have 
sound administrative and accounting procedures and 
adequate internal control mechanisms.' 

Article 10 

Arride 14 of Directive 73/239/EEC shall be replaced by 
the following: 

'Article 14 

The Member State of the branch shall provide that 
where an insurance undertaking authorized in another 
Member State carries on business through a branch the 
competent authorities of the home Member State may, 
after having informed the competent authorities of the 
Member State of the branch, carry out themselves -:-:
through the intermediary of persons they appoant for 
that purpose on-the-spot verification of the information 
necessary to ensure the financial supervision of the 

undertaking. The authorities of the Member State of the 
branch may participate in that verification'. 

Article 11 

Article 19 (2) and (3) of Directive 73/239/EEC shall be 
replaced by the following: 

'2. Member States shall require insurance undertakings 
with head offices within their territories to render 
periodically the returns, together with statistical 
documents, which are necessary for the purposes of 
supervision. The competent authorities shall provide 
each other with any documents and information that are 
useful for the purposes of supervision. 

3. Every Member State shall take all steps necessary to 
ensure that the competent authorities have the powers 
and means necessary for the supervision of the business 
of insurance undertakings with head offices within their 
territories, including business carried on outwith those 
territories, in accordance with the Council Directives 
governing such business and for the purpose of seeing 
that they are implemented. 

These powers and means must, in particular, enable the 
competent authorities to: 

(a) make detailed enquiries regarding an undertaking's 
situation and the whole of its business, inur ali4, 
by: 

gathering 
submission 

infonnation or 
of documents 

insurance business, 

requiring 
conc:eming 

the 
its 

carrying out on-the-spot investigations at the 
undertaking's premises; 

(b) take any measures with regard to an undertaking, its 
direaors or managers or the persons who contrOl it, 
that are appropriate and necessary to ensure that that 
undertaking's business continues to comply with the 
laws, regulations and administrative provisions with 
which the undenaking must comply in each Member 
State and in particular with the scheme of operations 
insofar as it remains mandatory, and to prevent or 
remedy any irregularities prejudicial to the interests 
of insured persons; 

(c) ensure that those measures are carried out, if need be 
by enforcement and where appropriate through 
judicial channels. 

Member States may also make provision for the 
competent authorities to obtain any information 
regarding contraas which arc held by intennediaries.' 
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Article 12 

1. Article 11 (2) to (7) of Directive 88/357/EEC is hereby 
repealed. 

2. Under the conditions laid down by national law, each 
Member State shall authorize insurance undenakings with 
head offices within its territory to transfer all or part of 
their portfolios of contraas, concluded either under the 
right of establishment or the freedom to provide services, to 
an accepting office established within the Community, if 
the competent authorities of the home Member State of the 
accepting office certify that after taking the transfer into 
account the latter possesses the necessary solvency 
margin. 

3. Where a branch proposes to transfer all or part of its 
portfolio of contraas, concluded either under the right of 
establishment or the freedom to provide services, the 
Member State of the branch shall be consulted. 

4. In the circumstances ceferred to in paragraphs 2 and 3, 
the competent authorities of the home Member State of the 
transferring undertaking shall authorize the transfer after 
obtaining the agreement of the competent authorities of the 
Member States in which the risks are situated. 

5. The competent authorities of the Member States 
consulted shall give their opinion or consent to the 
competent authorities of the home Member State of the 
transferring insurance undertaking within three months of 
receiving a request; the absence of any response within that 
period from the authorities consulted shall be considered 
equivalent to a favourable opinion or tacit consent. 

6. A transfer authorized in accordance with this Article 
shall be published as laid down by national law in the 
Member State in which the risk is situated. Such transfers 
shall automatically be valid against policy-holders, insured 
persons and any other persons having rights or obligations 
arising out of the contraas transferred. 

This provision shall not affect the Member States' rights to 
give policy-holders the option of cancelling contraas 
within a faxed period after a transfer. 

Article 13 

1. Anicle 20 of Directive 73/239/EEC shall be replaced 
by the following: 

'Article 20 

1. If an undenaking does not comply with Article 15, 
the competent authority of its home Member State may 

prohibit the free disposal of its assets after having 
communicated its intention to the competent authorities 
of the Member States in which the risks are situated. 

2. For the purposes of restoring the financial situation 
of an undertaking the solvency margin of which has 
fallen below the minimum required under Article 16 (3), 
the competent authority of the home Member State shall 
require that a plan for the restoration of a sound 
financial situation be submitted for its approval. 

In exceptional circumstances, if the competent authority 
is of the opinion that the financial situation of the 
undertaking will deteriorate further, it may also restrict 
or prohibit the free disposal of the undertaking's assetS. 
It shall inform the authorities of other Member States 
within the territories of which the undertaking carries on 
business of any measures it has taken and the latter shall, 
at the request of the former, take the same measures. 

3. If the solvency margin falls below the guarantee fund 
as defined in Article 17, the competent authority of the 
home Member State shall require the undertaking to 
submit a short-term finance scheme for its approval. 

It may also restria or prohibit the free disposal of the 
undertaking's assets. It shall infonn the authorities of 
other Member States within the territories of which the 
undertaking carries on business accordingly and the 
latter shall, at the request of the former, take the same 
measures. 

4. The competent authorities may further take all 
measures necessary to safeguard the interestS of insured 
persons in the cases provided for in paragraphs 1 , 2 
and3. 

5. Each Member State shall take the measures 
necessary to be able, in accordance with its national law, 
to prohibit the free disposal of assetS located within its 
territory at the request, in the cases provided for in 
paragraphs 1, 2 and 3, of the undertaking's home 
Member State; which shall designate the assets to be 
covered by such measures.' 

Article 14 

Article 22 of Directive 73/239/EEC shall be replaced by 
the following: 

'Article 22 

1. Authorization granted to an insurance undertaking 
by the competent authority of its home Member State 
may be withdrawn by . that authority if that 
undertaking: 
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(a) does not make use of that authorization wirhin 12 
months, expressly renounces at or ceases to carry on 
business for more than six months. unless the 
Member State concerned has made provision for 
authorization to lapse in such cases; 

(b) no longer fulfils the conditions for admission; 

(c) has been unable, within the time allowed, to take the 
measures specified in the restoration plan or finance 
scheme referred to in Anicle 20; 

(d) fails seriously in its obligation under the regulations 
to which it is subject. 

In the event of the withdrawal or lapse of authorization, 
the competent authority of the home Member State shall 
notify the competent· authorities of the other Member 
States accordingly, and they shall take appropriate 
measures to prevent the undertaking &om commencing 
new operations within their territories, under either the 
right of establishment or the freedom to provide services. 
The home Member State's competent authority shall, in 
conjunction with those authorities, take all measures 
necessary to safeguard the interests of insured persons 
and, in particular, shall restrict the free disposal of the 
undertaking's assets in accordance with Article 20 (1), 
(2), second subparagraph, or (3), second subpara
graph. 

2. Any decision to withdraw authorization shall be 
supported by precise reasons and communicated to the 
undertaking in question.' 

Article JS 

1. Member States shall require any natural or legal person 
who proposes to acquire, directly or indirectly, a qualifying 
holding in an insurance undertaking first to inform the 
competent authorities of the home Member State, 
indicating the size of his intended holding. Such a person 
must likewise infoqn the competent authorities of the home 
Member State if he proposes to increase his qualifying 
holding so that the proportion of the voting rights or of the 
capital he holds would reach or exceed" 20, 33 or SO o/o or 
so that the insurance undertaking would become his 
subsidiary. 

The competent authorities of the home Member State shall 
have up to three months from the date of the notification 
provided for in the fint subparagraph to oppose such a 
plan if. in view of the need to ensure sound and prudent 
management of the insurance undertaking in question, they 
are not satisfied as to the qualification of the person 

referred to in the first subparagraph. If they do not oppose 
the pia~ in question, they may fix a maximum period fort 
its implementation. 

2. Member States shall require any natural or legal person 
who proposes to dispose, direaly or indirectly, of a 
qualifying holding in an insurance undertaking first to 
inform the competent authorities of the home Member 
State, indicating the size of his intended holding. Such a 
person must likewise inform the competent authorities if he 
proposes to reduce his qualifying holding so that the 
proponion of the voting rights or of the capital he holds 
would fall below 20, 33 or SO % or so that the insurance 
undertaking would cease to be his subsidiary. 

3. On becoming aware of them, insurance undertalcings 
shall inform the competent authorities of their home 
Member States of any acquisitions or disposals of holdings 
in their capital that cause holdings to exceed or fall below 
any of the tresholds referred to in paragraphs 1 and 2. 

They shall also, at least once a year, inform them of the 
names of shareholders and members possessing qualifying 
holdings and the sizes of such holdings as shown, for 
example, by the information received at annual general 
meetings of shareholders or members or as a result of 
compliance with the regulations relating to companies 
listed on stock exchanges. 

4. Member States shall require that, where the influeuce 
exercised by the persons referred to in paragraph 1 is lilcely 
to operate against the prudent and sound management of 
an iDsurance undertaking, the competent authorities of the 
home Member State shall take appropriate measures to put 
an end to that situation. Such measures may consist, for 
example, in injunctions, sanctions against direaon and 
managers, or suspension of the exercise of the voting righcs 
attaChing to the shares held by the shareholders or 
mcmben in question. 

Similar measures shall apply to natural or legal persons 
failing to comply with the obligation to provide prior 
information imposes in paragraph 1. If a holding is 
acquired despite the opposition of the competent 
authorities, the Member States shall, regardless of any 
other sanctions to be adopted, provide either for exercise of 
the corresponding voting righcs to be suspended, or for the 
nullity of votes cast or for the possibility of their 
annulment. 

Articl~ 16 

1. 1he Member States shall provide that all persons 
working or who have worked for the competent 
authorities, as well as auditon and expertS acting on behalf 
of the competent authorities, shall be boUDd by the 
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obligation of professional secrecy. This means that no 
confidential information which they may receive while 
performing their duties may be divulged to any person or 
authority whatsoever, except in summary or aggregate 
form, such that individual insurance undertakings cannot 
be identified, without prejudice to cases covered by 
criminal law. 

Nevertheless, where an insurance undertaking has been 
declared bankrupt or is being compulsorily wound up, 
confidential information which does not concern third 
parties involved in attempts to rescue that undertaking may 
be divulged in civil or commercial proceedings. 

2. Paragraph 1 shall not prevent the competent authorities 
of different Member ·States from exchanging information in 
accordance with the Direaives applicable to insurance 
undertakings. Such information shall be subject to the 
conditions of professional secrecy laid down in paragraph 
1. 

3. Member States may conclude cooperation agreements, 
providing for exchanges of information, with the 
competent authorities of third countries only if the 
information disclosed is subjea to guarantees of 
professional secrec-y at least equivalent to those provided 
for in this Article. 

4. Competent authorities receavmg confidential 
information under paragraphs 1 or 2 may use it only in the 
course of their duties: 

to check that the conditions governing the taking up of 
the business of insurance are met and to facilitate 
monitoring of the condua of such business, especially 
with regard to the monitoring of technical provisions, 
solvency margins, administrative and accounting 
procedures and internal control mechanisms, 

to impose sanaions, 

in administrative appeals against decisions of the 
competent authorities, or 

in court proceedings initiated under Article 56 or under 
special provisions provided for in the Directives 
adopted in the field of insurance undertakings. 

5. Paragraphs 1 and 4 shall not preclude the exchange of 
information within a Member State, where there are two or 
more competent authorities in the same Member State, or, 
between Member States, between competent authorities 
and: 

authorities responsible for the official supervision of 
credit institutions and other financial organizations and 
the authorities responsible for the supervision of 
financial markets, 

bodies involved in the liquidation and bankruptcy of 
insurance undertakings and in other similar procedures, 
and 

persons responsible for carrying out statutory audits of 
the accounts of insurance undertakings and other 
financial institutions, 

in the discharge of their supervisory funaions, or the 
disclosure to bodies which administer compulsory 
winding-up proceedi~Jgs or guarantee funds of information 
necessary to the performance of their duties. The 
information received by those authorities, bodies and 
persons shall be subjea to the conditions of professional 
secrecy laid down in paragraph 1. 

6. In addition, notwithstanding paragraphs 1 and 4, the 
Member States may, under provisions laid down by law, 
authorize the disclosure of certain information to other 
departments of their cenaal government adminisuations 
responsible for legislation on the supervision of credit 
instirutions, financial institutions, investment services and 
insurance companies and to inspectors aaing on behalf of 
those depamnents. 

However, such disclosures may be made only where 
necessary for reasons of prudential conaol. 

The Member States shall, however, provide that 
information received under paragraphs 2 and S and that 
obtained by means of the on-the-spot verific:ation referred 
to in· Artide 14 of Directive 73/239/EEC may never be 
disclosed in the <:a$eS referred to in this paragraph except 
with the express consent of the competent authorities 
which disclosed the infonnation or of the competent 
authorities of the Member State in which on-the-spot 
verification was c:arried out. 

Chapter 2 

Article 17 

Article 15 of Direaive 73/239/EEC shall be replaced by 
the following: 

•Article 15 

1. The home Member State shall require every 
insurance undenaking to establish adequate technical 
provisions in respect of its entire business. 

The amount of such technical provisions shall be 
determined in accordance with the rules laid down in 
Directive 91/674/EEC. 

2. The home Member State shall require every 
insunnce undertaking to cover the technical provisions 
in respect of its entire business by matching assea in 
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accordance with Anicle 6 of Directive 8813571 EEC. In 
respca of risks situated within the European 
Community, those assets must be localized within the 
Communtiy. Member States shall not require insurance 
undenakings to localize their assets in any particular 
Member State. The home Member State may, however, 
permit relaxations in the rules on the localization of 
assets. 

3. If the home Member State allows any technical 
provisions to be covered by claims against reinsurers, it 
shall ftx the percentage so allowed. In such cases, it 
may not specify the localization of the assets 
representing such claims.' 

Article 18 

Article 15a of Directive 72/239/EEC shall be replaced by 
the following: 

'Article 1Sa 

1. Member States shall require every insurance 
undenaking with a head office within their territories 
which underwrites risks included in class 14 in point A 
of the Annex {hereinafter referred to as "credit 
insurance") to set up an equalization reserve for the 
purpose of offsetting any technical deficit or 
above·avcragc claims ration arising in that class in any 
financial year. 

2. The equalization reserve shall be calculated in 
accordance with the rules laid down by the home 
Member State in accordance with one of the four 
methods set out in point D of the Annex, which shall be 
regarded as equivalent. 

3. Up to the amount calculated in accordance with the 
methods set out in point D of the Annex, the 
equalization reserve shall be disregarded for the purpose 
of calculating the solvency margin. 

4. Member States may exempt insurance undenakings 
with head offices within their territories from the 
obligation to set up equalization reserves for credit 
insurance business where the premiums or contributions 
receivable in respect of credit insurance are less than 4 % 
of the total premiums or contributions receivable by 
them and less than ECU 2 500 000.' 

Article 19 

Anicle 23 of Directive 88/357/EEC is hereby repealed. 

Article 20 

The assetS covering the technical prov1s1ons shall take 
account of the type of business carried on by an 
undertaking in such a way u to secure the safety, yield and 

marketability of its investments, which the undenaking 
~hall ensure arc diversified and adequately spread. 

Article 21 

1. The home Member State may not authorize insurance 
undenakings to cover their technical provisions with any 
but the following categories of assets: 

A. Investments 

(a) debt securities, bonds and other money and capital 
market insuuments; 

(b) loans; 

(c) shares and other variable yield panicipations; 

(d) units in undenakings for collective investmeDt in 
transferable securities and other investment funds; 

(e) land, buildings and immovable property rights; 

B. Debts and claims 

{f) debts owed by reinsurers, including reinsurers' 
shares of technical provisions; 

(g) deposits with and debts owed by ceding 
undenakings; 

(h) debts owed by policyholders and intermediaries 
arising out of direct and reinsurance operations; 

{i) claims arising out of salvage and subrogation; 

(i) tax recoveries; 

(k) claims against guarantee funds; 

C. Others 

( l) tangible fixed assets, other than land and buildinp, 
valued on the basis of prudent amonization; 

(m)cash at bank and in hand, deposits with aedit 
institutions and any other bodies authorized to 
receive deposits; 

(n) deferred acquisition costs; 

(o) acaued interest and rent, other accrued income and 
prepayments; 

In the case of the association of underwriters know as 
Uoyd's, asset categOries shall also include guarantees and 
letterS of credit issued by aedit institutions within the 
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meaning of Directive 77/780/EEC (1) or by assurance 
undertakings, together with verifiable sums arising out of 
life assurance policies, to the extent that they represent 
funds belonging to members. 

The inclusion of any asset or category of assets listed in the 
first subparagraph shall not mean that all categories of 
assets must automatically be accepted as cover for technical 
provisions. The home Member State shall lay down more 
detailed rules fixing the conditions for the use of acceptable 
assets; in this conneCtion, it may require valuable security 
or guarantees, particularly in the case of debts owed by 
reinsurers. 

In the determination and the application of the rules which 
it lays down, the home Member State shall, in particular, 
ensure that the following principles are complied with: 

(i) assets covering technical provisions shall be valued 
net of any debts arising out of their acquisition; 

(ii) all assets must be valued on a prudent basis, 
allowing for the risk of any amounts' not being 
realizable. In particular, tangible fixed assets other 
than land and buildings may be accepted ·as cover 
for technical provisions only if they are valued on 
the basis of prudent amortization; 

(iii) loans, whether to undertakings, to State authorities 
or international organizations, to local or regional 
authorities or to natural persons, may be accepted 
as cover for technical provisions only if there are 
sufficient guarantees as to their security, whether 
these are based on the status of the borrower, 
mongages, bank guarantees or guarantees granted 
by insurance undertakings or other forms of 
security; 

(iv) derivative insauments such as options, futures and 
swaps in conneaion with assets covering technical 
provisions may be used in so far as they conaibute 
to a reduction of invesanent risks or facilitate 
efficient portfolio management. They must be 
valued on a prudent basis and may be taken into 
account in the valuation of the underlying assets; 

( v) transferrable securities which are not dealt in on a 
regulated market may be accepted as ·cover for 
technical provisions only if they can be realized in · 
the short term; 

(I) OJ No L 322, 17. 12. 19n, p. 30. Last amended by Directive 
89/646/EEC (OJ No L 386, 30. 12. 1989, 
p. 1). 

(vi) debts owed by and claims a~aanst a third party may 
be accepted as cover for technical provisions only 
after deduction of all amounts owed to the same 
third pany; 

(vii) the value of any debts and claims accepted as cover 
for technical provisions must be calculated on a 
prudent basis, with due allowance for the risk of 
any amounts not being realizable. In particular, 
debts owed by policyholders and intermediaries 
arising out of insurance and reinsurance operations 
may be accepted ·only in so far as they have been 
outstanding for not more than three months; 

(viii) where the assets held include an investment in a 
subsidiary undertaking which manages all or part of 
the insurance undertalcing's investments on its 
behalf, the home Member State must, whm 
applying the rules and principles laid down in this 
Article, take into account the underlying assets held 
by the subsidiary undertalcing; the home Member 
State may treat the assets of other subsidiaries in the 
same way; 

(ix) deferred acquisition costs may be accepted as cover 
for teChnical provisions only to the extent that that 
is consistent with the calculation of the technical 
provision for unearned premiums. 

2. Notwithstanding paragraph 1, in exceptional 
circumstances and at an insurance undenalcing's request, 
the home Member State may, temporarily and under a 
properly reasoned decision, accept other categories of 
assets as cover for technical provisions, subject to Article 
20. 

Artkk 22 

1. As regard the assets covering technical provisions, the 
home Member State shall require every insurance 
undertaking to invest no more than: 

(a) 10 o/o of its total gross technical provisions in any one 
piece of land or building, or a number of pieces of land 
or buildings close enough to each other to be 
considered effectively as one investment; 

(b) S % of its total gross technical provisions in shares and 
other negotiable securities treated as shares, bonds, 
debt securities and other money and capital market 
insauments from the same undenaking, or in loans 
granted to the same borrower, taken together, the loans 
being loans other than those granted to a State, regional 
or local authority or to an international organization of 
which one or more Member States are members. This 
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limit may be raised to 10 % if an undertaking does not 
invest more than 40 % of its gross technical provisions 
in the loans or securities of issuing bodies and 
borrowers in each of which it invests more than 5 % of 
its assets; 

(c) 5 % of its total gross technical provisions in unsecured 
loans, including 1 % for any single unsecured loan, 
other than loans granted to credit institutions, 
assurance undertaking - in so far as Article 8 of 
Directive 73/239/EEC allows it - and investment 
undertakings established in a Member State; 

(d) 3 % of its total gross technical provisions in the form of 
cash in hand; 

{e) 10 o/o of its total gross technical provisions in shares, 
other securities ueated as shares and debt securities, 
which are not dealt in on a regulated market. 

2. The absence of a limit in paragraph 1 on investment in 
any particular category does not imply that assets in that 
category should be accepted as cover for technical 
provisions without limit. The home Member State shall lay 
down more detailed rules fixing the conditions for the use 
of acceptable assets. In particular it shall ensure, in the 
determination and the application of those rules, that the 
following principles are complied with: 

(i) assets covering technical provisions must be diversified 
and spread in such a way as to ensure that there is no 
excessive reliance on any particular category of asset, 
investment market or investment; 

{ii) invesanent in particular types of asset which show 
high levels of risk, whether because of the nature of 
the asset or the quality of the issuer, must be resaiaed 
to prudent levels; 

(iii) limitations on particular categories of asset must take 
account of the treatment of reinsurance in the 
calculaticn of technical provisions; 

(iv) where the assetS held include an investment in a 
subsidiary undertaking which manages all or pan of 
the insurance undertaking's invesanents on its behalf, 
the home Member State must, when applying the rules 
and principles laid down in this Article, take into 
account the underlying assets held by the subsidiary 
undertaking; the home Member State may treat the 
assets of other subsidiaries in the same way; 

( v) the percentage of assets covering teChnical provisions 
which are the subject of non-liquid investments must 
be kept to a prudent level; 

(vi) where the assets held include loans to or debt 
securities issued by certain credit institutions, the 
home Member State may, when applying the rules and 
principles laid down in this Article, rake into account 
the underlying assets held by such credit institutions. 
This treatment may be applied only where the aedit 
institution has its head office in a Member State, is 
entirely owned by that Member State and/ or that 
State's local authorities and its business, according to 
its memorandum and articles of association, consists 
of extending, through its intermediary, loans to or 
guaranteed by the State or local authorities or loans to 
bodies closely linked to the State or to local 
authorities. 

3. In the context of the detailed rules laying down the 
conditions for the use of acceptable assets, the Member 
State shall give more limitative treatment to: 

- any loan unaccompanied by a bank guarantee, a 
guarantee issued by an insurance undertaking, a 
mortgage or any other form of security, as compared 
with loans accompanied by such collateral, 

Ucits not coordinated within the meaning of Directive 
85/611/EEC (1) and other investment funds, as 
compared with Ucits coordinated within the meaning 
of that Directive, 

securities which are not dealt in on a regulated market, 
as compared with those which are, 

- bonds, debt secunaes and other money and 
capitalmarlcet instruments not issued by States, local or 
regional authorities or undertakings belonging to Zone 
A as defined in Directive 89/647/EEC (2), or the 
issuers of which are international organizations not 
numbering at least one Community Member State 
among their member, as compared with the same 
financial insuwnents issued by such bodies. 

4. Member States may raise the limit laid down in 
paragraph 1 (b) to 40 % in the case of certain debt 
securities when these are issued by a credit institution 
which has its head office in a Member State and is subject 
by law to special official supervision designed to protea the 
holders of those debt securities. In particular, sums 
deriving &om the issue of such debt securities must be 
invested in accordance with the law in assetS which, during 
the whole period of validity of the debt securities, are 
capable of covering claims attaching to the debt securities 

(l) OJ No L 37S, 31. 12. 1985, p. 3. Amended by Direcrive 
88/220/EEC (OJ No L 100, 19. 4. 1988, p. 31). 

(1) OJ No L 386, 30. 12. 1989, p. 14. 
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and which, in the event of failure of the issues, would be 
used on a priority basis for the reimbursement of the 
principal and payment of the accrued interest. 

5. Member States shall not require insurance undertakings 
to invest in panicular categories of assets. 

6. Notwithstanding paragraph 1, in exceptional 
circumstances and at an insurance undertaking's request, 
the home Member State may, temporarily and under a 
properly reasoned decision, allow exceptions to the rules 
laid down in paragraph 1 (a) to (e), subject to Article 20. 

Article 23 

Points 8 and 9 of Annex 1 to Direaive 88/357/EEC shall 
be replaced by the following: 

'8. Insurance undertakings may hold non-matching 
assets to cover an amount not exceeding 20 % of 
their commianenrs in a particular currency. 

9. A Member State may provide that when under the 
preceding procedures a commitment must be 
covered by assetS expressed in a Member State's 
currency that requirement shall also be considered 
as satisfied when the assetS are expressed in ecus'. 

Article 24 

Article 16 (1) of Directive 73/239/EEC shall be replaced 
by the following: 

'1. The home Member State shall require every 
insurance undertaking to establish an adequate solvency 
margin in respea of its entire business. 

The solvency margin shall correspond to the assets of the 
undertaking free of any foreseeable liabilities less any 
intangible items. In particular the following shall be 
included: 

the paid-up share capital or, in the case of a mutual 
insurance undertaking, the effeaive initial fund plus 
any members' accounts which meet all the following 
criteria: 

(a) the memorandum and articles of association must 
stipulate that payments may be made from these 
accounts to members only insofar as this does not 
cause the solvency margin to fall below the 
required level, or, after the dissolution of the 
undertaking, if all the undertaking's other debts 
have been settled; 

(b) the memorandum and articles of association must 
stipulate, with respea to any such payments for 
reasons other than the individual termination of 
membership, that the competent authorities must 
be notified at least one month in advance and can 
prohibit the payment within that period and 

(c) the relevant provisions of the memorandum and 
anicles of association may be amended only after 
the competent authorities have declared that they 
have no objection to the amendment, without 
prejudice to the criteria stated in (a) and (b); 

one-half of the unpaid share capital or initial fund, 
once the paid-up pan amounts to 25 % of that share 
capital or fund, 

- reserves (statutory reserves and free reserves) not 
corresponding to underwriting liabilities, 

any profitS brought forward, 

- in the case of mutual or mutal-type association with 
variable contributions, any claim which it has against 
its members by way of a call for supplementary 
contribution, within the financial year, up to 
one-half of the difference between the maximum 
contributions and the contributions aaually called 
in, and subjea to a limit of 50 % of the margin, 

at the request of and on the production of proof by 
the insurance undertaking, any hidden reserves 
arising out of the undervaluation of assets, insofar as 
those hidden reserves are not of an exceptional 
nature, 

- cumulative preferential share capital and 
subordinated loan capital may be included but, if so, 
only up to SO % of the margin, no more than 25 % 
of which shall consist of subordinated loans with a 
fixed maturity, or fixed-term cumulative preferential 
share capital, if the following minimum aiteria are 
met: 

(a) in the event of the bankruptcy or liquidation of 
the insurance undertaking, binding agreemeats 
must exist under which the subordinated loan 
capital or preferential share capital ranks after 
the claims of all other aeditors and is not to be 
repaid until all other debts outstanding at the 
time have been settled. 

Subordinated loan capital must fulfil the foUowing 
additional conditions: 

(b) only fully paid-up funds may be taken into 
account; 

(c) for loans with a fixed maturity, the original 
maturity must be at least five years. No later than 
one year before the repayment date the insurance 
undertaking must submit to the competent 
authorities for their approval a plan showing how 
the solvency margin will be kept at or brought to 
the required level at maturity, unless the extent to 
which the loan may rank as a component of the 

101 



!02 

No L 228/16 Official journal of the European Communities 11. 8. 92 

solvency margin is gradually reduced during at 
least the last five years before the repayment date. 
The competent authorities may authorize the 
early repayment of such loans provided 
application is made by the issuing insurance 
undertaking and its solvency margin will not fall 
below the required level; 

(d) loans the maturity of which is not fixed must be 
repayable only subject to five years' notice unless 
the loans are no longer considered a component 
of the solvency margin or unless the prior consent 
of the competent authorities is specifically 
required for early repayment. In the latter event 
the insurance undertaking must notify the 
competent authorities at least six months before 
the date of the proposed repayment, specifying 
the aaual and required solvency margins both 
before and after that repayment. The competent 
authorities shall authorize repayment only if the 
insurance undertaking's solvency margin will not 
fall below the required level; 

(e) the loan agreement must not include any clause 
providing that in specified circumstances, other 
than the winding-up of the insurance 
undertaking, the debt will become repayable 
before the agreed repayment dates; 

(f) the loan agreement may be amended only after 
the competent authorities have declared that they 
have no objection to the amendment; 

- securities with no specified maturity date and other 
instruments that fulfil the following conditions, 
including cumulative preferential shares other than 
those mentioned in the preceding indent, up to 50 % 
of the margin for the total of such securities and the 
subordinated loan capital referred to in the preceding 
indent: 

(a) they may not be repaid on the initiative of the 
bearer or without the prior consent of the 
competent authority; 

(b) the conuaa of issue must enable the insurance 
undertaking to defer the payment of interest on 
the loan; 

(c) the lender's claims on the insurance undertaking 
must rank entirely after those of all 
non-subordinated creditors; · 

(d) the documents governing the issue of the 
securities must provide for the loss-absorption 
capacity of the debt and unpaid interest. while 
enabling the insurance undertaking to continue 
its business; 

(e) only fully paid-up amounts may be taken into 
account.' 

Article 25 

No more than three years after the date of application of 
this Directive the Commission shall submit a report to the 
Insurance Committee on the need for further 
harmonization of the solvency margin. 

Article 26 

Article 18 of Directive 79/239/EEC shall be replaced by 
the following: 

'Artkle.l8 

1. Member StateS shall not presaibe any rules as to the 
choice of the assetS that need not be used as cover for the 
technical provisions referred to in Article 15. 

2. Subject to Article 15 (2), Article 20 (1), (2), (3) and 
{5) and the last subparagraph of Article 22 (1), Member 
States shall not restrain the free disposal of those assets, 
whethu movable or immovable, that form part of the 
assets of authorized insurance undertakings. 

3. Paragraphs 1 and 2 shall not preclude any measures 
which Member States, while safeguarding the interests of 
the isured persons, are entided to take as owners or 
members of or partners to the undertakings in 
question.' 

Chapter 3 

Articu 27 

Article 7 (1) (f) of Directive 88/357/EEC shall be replaced 
by the foUowing: 

'(f) in the case of the risks referred to in Article 5 (d) of 
Directive 73/239/EEC, the parties to the contraCt 
may choose any law.' 

Article 28 

The Member State in which a risk is situated shall not 
prevent a policyholder from concluding a contract with an 
insurance undertaking authorized under the conditions of 
Article 6 of Directive 73/239/EEC, as long as that does 
not conflia with legal provisions protecting the general 
good in the Member State in which the risk is situated. 

Articu 29 

Member States shall not adopt provisions requiring the 
prior approval or systematic notification of general and 
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special policy conditions. scales of premiums, or forms and 
orher printed documents which an insurance undertaking 
intends to use in its dealings with policy-holders. They may 
only require non-systematic notification of those policy · 
conditions and other documents for the purpose of 
verifying compliance with national provisions concerning 
insurance contraas, and that requirement may not 
constitute a prior condition for an undertaking's carrying 
on its business. 

Member States may not retain or introduce prior 
notification or approval of proposed increases in premium 
rates except as part of general price-control systems. 

Article 30 

1. Article 8 (4) (b) of Direaive 88/357/EEC shall be 
deleted. Article 8 (4) (a) of that Direaive shall therefore be 
amended to read as follows: 

'(a) Subjea to subparagraph (c), the third subparagraph of 
Article 7 (2) shall apply where the insurance contraa 
provides cover in two or more Member States, at least 
one of which makes insurance compulsory.' 

2. Notwithstanding any prov•s•on to the contrary, a 
Member State which makes insurance compulsory may 
require that the general and special conditions of the 
compulsory insurance be communicated to its competent 
authority before being circulated. 

Article 31 

1. Before an insurance contract is concluded the insurance 
undertaking shall inform the policyholder of: 

the law applicable to the contract where the parries do 
not have a free choice, or the fact that the parries are 
free to choose the law applicable and~ in the latter case, 
the law the insurer proposes to choose, 

the arrangements for handling policyholders' 
complaints concerning contracts including, where 
appropriate, the existence of a complaints body, 
without prejudice to the policyholders's right to take 
legal proceedings. 

2. The obligation referred to in paragraph 1 shall apply 
only where the policyholder is a natural person. 

3. The rules for implementing this Article shall be 
determined in accordance with the law of the Member State 
in which the risk is situated. 

TITLE IV 

PROVISIONS RELATING TO RIGHT OF EST ABUSHMENT 
AND THE FREEDOM TO PROVIDE SERVICES 

Article 32 

Article 10 of Direaive 73/239/EEC shall be replaced by 
the following: 

'Article 10 

1. An insurance undertaking that proposes to establish 
a branch within the territory of another Member State 
shall notify the competent authorities of its home 
Member State. 

2. The Member States shall require every insurance 
undenaking that proposes to establish a branch within 
the territory of another Member State to provide the 
following information when effeaing the notification 
provided for in paragraph 1: 

(a) the Member State within the territory of which it 
proposes to establish a branch; 

(b) a scheme of operations setting out, inter alia, the 
types of business envisaged and the structural 
organization of the branch; 

(c) the address in the Member State of the branch from 
which documents may be obtained and to which they 
may be delivered, it being understood that that 
address shall be the one to which all communications 
to the authorized agent are sent; 

(d) the name of the branch's authorized agent, who must 
possess sufficient powers to bind the undena.lcing in 
relation to third parties and to represent it in 
relations with the authorities and coum of the 
Member State of the branch. With regard to Uoyd's, 
in the event of any litigation in the Member State of 
the branch arising out of underwritten comminnents, 
the insured persons must not be tteated less 
favourably than if the litigation had been brought 
against businesses of a conventional type. The 
authorized agent must, therefore, possess sufficient 
powers for proceedings to be taken against him and 
must in that capacity be able to bind the Uoyd's 
underwriten concerned. 

Where the undertaking intends its branch to cover risks 
in class 10 of point A of the Annex, not including 
carrier's liability, it must produce a declaration that it 
has become a member of the national bureau and the 
national guarantee fund of the Member State of the 
branch. 

3. Unless the competent authorities of the home 
Member State have reason to doubt the adequacy of the 
administrative strUCture or the financial situation of the 
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insurance undertaking or the good repute and 
professional qualifications or experience of the directors 
or managers or the authorized agent, taking into account 
rhe business planned, they shall within three months of 
receiving all the information referred to in paragraph 2 
communicate that information to the competent 
authorities of the Member State of the branch and shall 
inform the undertaking concerned accordingly. 

The competent authorities of the home Member State 
shall also attest that the insurance undertaking has the 
minimum solvency margin calculated in accordance with 
Articles 16 and 17. 

Where the competent authorities of the home Member 
State refuse to communicate the information referred to 
in paragraph 2 to the competent authorities of the 
Member State of the branch they shall give the reasons 
for their refusal to the undertaking concerned within 
three months of receiving all the information in question. 
That refusal or failure to act may be subject to a right to 
apply to the courtS in the home Member State. 

4. Before the branch of an insurance undertaking starts 
business, the competent authorities of the Member State 
of the branch shall, within two months of receiving the 
information referred to in paragraph 3, inform the 
competent authority of the home Member State, if 
appropri~te, of the conditions under which, in the 
interest of the general good, that business must be 
carried on in the Member State of the branch. 

5. On receiving a communication from the competent 
authorities of the Member State of the branch or, if no 
communication is received from them, on expiry of the 
period provided for in paragraph 4, the branch may be 
established and start business. 

6. In the event of a change in any of the particulars 
communicated under paragraph 2 (b), (c) or (d), an 
insurance undertaking shall give written notice of the 
change to the competent authorities of the home 
Member State and of the Member State of the branch at 
least one month before making the change so that the 
competent authorities of the home Member State and the 
competent authorities of the Member State of the branch 
may fulfil their respective roles under paragraphs 3 and 
4.' 

Article 33 

Article 11 of Directive 73/239/EEC is hereby repealed. 

Article 34 

Article 14 of Directive 88/357/EEC shall be replaced by 
the following: · 

'Article l4 

Any undertaking that intends to carry on business for the 
first time in one or more Member States under the 
freedom to provide services shall first inform the 
competent authorities of the home Member State, 
indicating the nature of the risks it proposes to cover.' 

Article 35 

Article 16 of Directive 88/357/EEC shall be replaced by 
the following: 

'Article 16 

1. Within one month of the notification provided for in 
Article 14, the competent authorities of the home 
Member State shall communicate to the Member State or 
Member States within the territories of which an 
undertaking intends to carry on business under the 
freedom to provide services: 

(a) a certificate attesting that the undertaking has the 
minimum solvency margin calculated in accordance 
with Anicles 16 and 17 of Directive 73/239/EEC; 

(b) the classes of insurance which the undenaking has 
been authorized to offer; 

(c) the nature of the risks which the undertaking 
proposes to cover in the Member State of the 
provision of services. 

At the same time, they shall inform the undertaking 
concerned accordingly. 

Each Member State within the territory of which an 
undertaking intends, under the freedom to provide 
senices, to cover risks in class 10 of point A of the 
Annex to Directive 73/239/EEC other than carrier's 
liability may require that the undertaking: 

communicate the name and address of the 
representative referred to in Anide 12a ( 4) of this 
Directive, 

produce a declaration that the undertaking has 
become a member of the national bureau and 
national guarantee fund of the Member State of the 
provision of services. 

2. Where the competent authorities of the home 
Member State do not communicate the information 
referred to in paragraph 1 within the period laid clown, 
they shall give the reasons for their refusal to the 
undertaking within that same period. That refusal shall 
be subject to a right to apply to the courtS in the home 
Member State. 

3. The undertaking may stan business on the certified 
date on which it is informed of the communication 
provided for in the first subparagraph of paragraph 1.' 
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Article 36 

Article 17 of Directive 88/357 /EEC shall be replaced by 
the following: 

'Article 17 

Any change which an undertaking intends in make to the 
information referred to in Article 14 shall be subjea to 
the procedure provided for in Articles 14 and 16.' 

Article 37 

Article 12 (2}, second and third subparagraphs, Article 12 
(3} and Articles 13 and 15 of Directive 88/357/EEC arc 
hereby repealed. 

Article 38 

The competent authorities of the Member State of the 
branch or the Member State of the provision of services 
may require that the information which they arc authorized 
under this Directive to request with regard to the business 
of insurance undertakings operating in the territory of that 
State shall be supplied to them in the official language or 
languages of that State. 

Article 39 

1. Article 18 of Directive 8 8 I 357 I EEC is hereby 
repealed. 

2. The Member State of the branch or of the provision of 
services shall not adopt provisions requiring the prior 
approval or systematic notification of general and special 
policy conditions, scales of premiums, or forms and other 
printed documents which an undenaking intends to use in 
its dealings with policyholders. It may only require an 
undertaking that proposes to carry on insurance business 
within its territory, under the right of establishment or the 
freedom to provide services, to effect non-systematic 
notification ot those policy conditions and other documents 
for the purpose of verifying compliance with its national 
provisions concerning insurance contracts, and that 
requirement may not constitute a prior condition for an 
undertaking's carrying on its business. 

3. The Member State of the branch or of the provision of 
services may not retain or introduce prior notification or 
approval of proposed inaeases in premium rates except as 
part of general price-control systems. 

Article 40 

1. Article 19 of Directive 88/ 357/EEC is hereby 
repealed. 

2. Any undertaking carrying on business under the right 
of establishment or the freedom to provide services shall 

submit to the competent authorities of the Member State of 
the branch and/ or of the Member State of the provision of 
services all documents requested of it for the purposes of 
this Article in so far as undertakings with head offices in 
those Member States are also obliged to do so. 

3. If the competent authorities of a Member State 
establish that an undertaking with a branch or carrying on 
business under the freedom to provide services within its 
territory is not complying with the legal provisions 
applicable to it in that State, they shall require the 
undertaking concerned to remedy that irregular situation. 

4. If the undertaking in question fails to take the necessary 
action, the competent authorities of the Member State 
concerned shall inform the competent authorities of the 
home Member State accordingly. The latter authorities 
shall, at the earliest opponunity, take all appropriate 
measures to ensure that the undertaking concerned 
remedies that irregular situation. The nature of those 
measures shall be communicated to the competCDt 
authorities of the Member State concerned. 

5. If, despite the measures taken by the home Member 
State or because those measures prove inadequate or are 
lacking in that State, the undertaking persists in infringing 
the legal provisions in force in the Member State 
concerned, the latter may, after informing the competent 
authorities of the home Member State, take appropriate 
measures to prevent or penalize further infringements, 
including, in so far as is strictly necessary, preventing that 
undertaking from continuing to conclude new insurance 
contraas within its territory. Member States shall CDSUrC 

that within their territories it is possible to serve the legal 
documents necessary for such measures on i.nsuraDcz 
undertakings. 

6. Paragraphs 3, 4 and 5 shall not affect the emerpnc:y 
power of the Member States concerned to take appropriate 
measures to prevent irregularities within their teuima:ies. 
This shall include the possibility of preventing insurmcz 
undenakings from continuing to conclude new insurmcc 
contraas within their territories. 

7. Paragraphs 3, 4 and 5 shall not affect the powm of the 
Member States to penalize infringements within their 
territories. 

8. If an undertaking which has committed an 
infringement has an establishment or possesses property in 
the Member State concerned, the competent authorities of 
the latter may, in accordance with national law. apply the 
administrative penalties prescribed for that infringement by 
way of enforcement against that establishment or 
propeny. 

9. Any measure adopted under paragraphs 4 to 8 
involving penalties or restrictions on the condua of 
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insurance business must be properly reasoned and 
communicated to the undertaking concerned. 

10. Every two years. the Commission shall ~ubmit to the 
Insurance Committee set up by Direaive 91 I 67 5 I EEC a 
report summarizing the number and types of cases in 
which, in each Member State, authorization has been 
refused under Article 10 of Directive 7312391EEC or 
Article 16 of Directive 88/357 IEEC as amended by this 
Directive or measures have been taken under paragraph 5. 
Member States shall cooperate with the Commission by 
providing it with the information required for that report. 

Article 41 

Nothing in this Directive shall prevent insurance 
undertakings with head offices in Member States from 
advertising their services, through all available means of 
communication, in the Member State of the branch or the 
Member State of the provision of services, subject to any 
rules governing the form and content of such advertising 
adopted in the interest of the general good. 

Article 42 

1. Article 20 of Directive 88/357/EEC is hereby 
repealed. 

2. In the event of an insurance undertaking's being wound 
up, commitments arising out of contractS underwritten 
through a branch or under the freedom to provide services 
shall be met in the same way as those arising out of that 
undertaking's other insurance conuaas, without 
distinction as to nationality as far as the persons insured 
and the beneficiaries are concerned. 

Artiek 43 

1. Article 21 of Directive 88/357/EEC is hereby 
repealed. 

2. Where insurance is offered unter the right of 
establishment or the freedom to provide services, the 
policyholder shall, before any commitment is entered into, 
be informed of the Member State in which the head office 
or, where appropriate, the branch with which the contract 
is to be concluded is situated. 

Any documents issued to the policyholder must convey the 
information referred to in the first subparagraph. 

The obligations imposed in the first two subparagraghs 
shall not apply to the risks referred to in Article 5 (d) of 
Directive 73/239/EEC. 

. ; . The contract or any other document grammg cover, 
together with the insurance proposal where it is binding 
upon the policyholder. must state the address of the head 
office, or, where appropriate. of the branch of the 
insurance undertaking which grants the cover. 

Each Member State may require that the name and address 
of the representative of the insurance undertaking referred 
to in Article 12 a (4) of Directive 88/357/EEC also appear 
in the documents referred to in the first subparagraph. 

Article 44 

1. Anicle 22 of Directive 88/357/EEC is hereby 
repealed. 

2. Every insurance undertaking shall inform the 
competent authority of its home Member State, separately 
in respect of transactions carried out under tho right of 
establishment and those carried out under the freedom to 
provide services, of the amount of the premiums, claims 
and commisions, without deduction of reinsurance, by 
Member State and by group of classes, and also as regards 
class 10 of point A of the Annex to Directive 
73/239/EEC, not including carrier's liability, the 
frequency and average cost of claims. 

The groups of classes are hereby defined as follows: 

accident and sickness (classes 1 and 2), 

motor (classes 3, 7 and 10, the figures for class 10, 
excluding carriers' liability, being given separately), 

fire and other damage to property (classes 8 and 9), 

aviation, marine and transport (classes 4, S, 6, 7, 11 
and 12), 

general liability (class 13 ), 

- aedit and suretyship (classes 14 and 15 ), 

- other classes (classes 16, 17 and 18). 

The competent authority of the home Member State shall 
forward that information within a reasonable rime and in 
aggregate form to the competeat authorities of each of the 
Member States concerned which so request. 

Article 45 

1. Article 24 of Directive 88/357 /EEC is hereby 
repealed. 

2. Nothing in this Directive shall affect the Member 
States' right to require undcnakings carrying on business 
within their territories under the right of establishment or 
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the freedom. to provide services to join and participate, on 
the same terms as undenakings authorized there, in any 
scheme designed to guarantee the payment of insurance 
claims to insured persons and injured third parties. 

Article 46 

1. Anicle 25 of Directive 88/ 357/EEC is hereby 
repealed. 

2. Without prejudice to any subsequent harmonization, 
every insurance contract shall be subject exclusively to the 
indirect taxes and parafiscal charges on insurance 
premiums in the Member State in which the risk is situated 
as defined in Article 2 (d) of Directive 88/357/EEC, and 
also, in the case of Spain, to the surcharges legally 
established in favour of the Spanish 'Consorcio de 
Compensaci6n de Seguros' for the performance of its 
functions relating to the compensation of losses arising 
from extraordinary events occurring in that Member 
State. 

In derogation from the first indent of Article 2 (d) of 
Directive 88/357/EEC, and for the purposes of this 
paragraph, moveable property contained in a building 
situated within the territory of a Member State, except for 
goods in commercial transit, shall be a risk situated in that 
Member State, even if the building and its contents are not 
covered by the same insurance policy. 

The law applicable to the contract under Article 7 of 
Directive 88/357/EEC shall not affect the fiscal 
arrangements applicable. 

Pending future harmonization, each Member State shall 
apply to those undenakings which cover risks situated 
within its territory its own national provisions to ensure the 
collection of indirect taxes and parafiscal charges due 
under the first subparagraph. 

TITLE V 

TRANSmONAL PROVISIONS 

Article 47 

The Federal Republic of Germany may posrpone until 
1 January 1996 the application of the first sentence of the 
second subparagraph of Article 54 (2). During that period, 
the provisions of the following subparagraph shall apply in 
the situation referred to in Article 54 (2). 

When the technical basis for the calculation of premiums 
has been communicated to the competent authorities of the 

home Member State in accordance wtth the third sentence 
of the second subparagraph of Article 54 (2), those 
authorities shall without delay forward that information to 
the competent authorities of the Member State in which the 
risk is situated so that they may comment. If the competent 
authorities of the home Member State take no account of 
those comments, they shall inform the competent 
authorities of the Member State in which the risk is situated 
accordingly in detail and state their reasons. 

Article 48 

Member States may allow insurance undenakings with 
head offices in their territories, the buildings and land of 
which that cover their technical provisions exceed, at the 
time of the notification of this Directive, the percentage laid 
down in Article 22 (1) (a), a period expiring no later than 
31 December 1998 within which to comply with that 
provision. 

Article 49 

The Kingdom of Denmark may postpone until 1 January 
1999 the application of this Directive to compulsory 
insurance against accidents at work. During that period the 
exclusion provided for in Article 12 (2) of Direaive 
88/357/EEC for accidents at work shall continue to apply 
in the Kingdom of Denmark. 

Article 50 

Spain, until 31 December 1996, and Greece and Ponupl, 
until 31 December 1998, may operate the following 
transitional arrangements for contracts covering risb 
situated exclusively in one of those Member States other 
than those defined in Article 5 (d) of Directive 
73/239/EEC: 

(a) in derogation from Article 8 ( 3) of DirectiYe 
73/239/EEC and from Articles 29 and 39 of this 
Directive, the competent authorities of the Member · 
States in question may require the communication, 
before use, of general and special insurance policy 
conditions; 

(b) the amount of the technical provisions relating to the 
conttaas referred to in this Article shall be determined 
under the supervision of the Member State conc:emed in 
accordance with its own rules or, failing that, in 
accordance with the procedures established within its 
territory in accordance with this Directive. Cover of 
those technical provisions by equivalent and matching 
assets and the localization of those assetS shall be 
effected under the supervision of that Member State in 
accordance with its rules and practices adopted in 
accordance with this Directive. 
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TITLE VI 

FINAL PROVISIONS 

Article 51 

The following technical adjustments to be made to 
Directives 73/239/EEC and 88/357/EEC and to this 
Directive shall be adopted in accordance with the 
procedure laid down in Directive 91/675/EEC: 

extension of the legal forms provided for in Anicle 8 ( 1 ) 
(a) of Directive 73/239/EEC, 

amendments to the list set out in the Annex to Directive 
73/239/EEC, or adaptation of-the terminology used in 
that list to take account of the development of 
insurance markets, 

clarification of the items constituting the solvency 
margin listed in Article 16 ( 1) of Directive 
73/239/EEC to take account of the aeation of new 
financial instruments, 

alteration of the minimum guarantee fund provided for 
in Article 17 (2) of Directive 73/239/EEC to take 
account of economic and financial developments, 

amendments, to take account of the aeation of new 
financial insuuments, to the list of assets acceptable as 
cover for technical provisions set out in Anicle 21 of 
this Directive and to the rules on the spreading of 
investments laid down in Article 22, 

changes in the relaxations in the matching rules laid 
down in Annex 1 to Directive 88/357/EEC, to take 
account of the development of new currency-hedging 
instruments or progress made towards economic and 
monetary union, 

- clarification of the definitions in order to ensure 
uniform application of Directives 73/239/EEC and 
88/357/EEC and of this Directive throughout the 
Community. 

Article 52 

1. Branches which have started business, in accordance 
with the provisions in force in their Member State of 
establishment, before the entry into force of the provisions 
adopted in implementation of this Directive shall be 
presumed to have been subject to the procedure laid down 
in Article 10 (1) to (5) of Directive 73/239/EEC. They 
shall be governed, from the date of that entry into force, by 
Articles 15, 19, 20 and 22 of Directive 73/239/EEC and 
by Article 40 of this Directive. 

2. Articles 34 and 35 shall not affect rights acquired by 
insurance undertakings carrying on business under the 

freedom to provide services before the entry into force of 
the provisions adopted in implementation of this 
Directive. 

Article 53 

The following Article shall be inserted in Direaive 
73/239/EEC: 

'Article 28a 

1. Under the conditions laid down by national law, 
each Member State shall authorize agcucies and branches 
set up within its territory and covered by this Tide to 
transfer all or part of their portfolios of contracts to an 
accepting office established in the same Member State if 
the competent authorities of that Member State or, if 
appropriate, of the Member State referred to in Article 
26 certify that after taking the transfer into account the 
accepting office possesses the necessary solvency 
margin. 

2. Under the conditions laid down by national law, 
each Member State shall authorize agencies and branches 
set up within its territory and covered by this Tide to 
transfer all or part of their portfolios of contracts to an 
insurance undertaking with a head office in another 
Member State if the competent authorities of that 
Member State certify that after taking the transfer into 
account the accepting office possesses the necessary 
solvency margin. 

3. If under the conditions laid down by national law a 
Member State authorizes agencies and branches set up 
within its territory and covered by this Tide to transfer 
all or part of their portfolios of conaaas to an agency or 
branch covered by this Title and set up within the 
territory of another Member State it shall ensure that the 
competent authorities of the Member State of the 
accepting office or, if appropriate, of the Member State 
referred to in Anicle 26 certify that after taking the 
transfer into account the accepting office possesses the 
necessary solvency margin, that the law of the Member 
State of the accepting office permits such a transfer and 
that that State has agreed to the transfer. 

4. In the circumstances referred to in paragraphs 1, 2 
and 3 the Member State in which the transferring agency 
or branch is situated shall authorize the transfer after 
obtaining the agreement of the competent authorities of 
the Member State in which the risks are situated, where 
different from the Member State in which the 
transferring agency or branch is situated. 

5. The competent authorities of the Member States 
consulted shall give their opinion or consent to the 
competent authorities of the home Member State of the 
transferring insurance undertaking within three months 
of receiving a request; the absence of any response from 
the authorities consulted within that period shall be 
considered equivalent to a favourable opinion or tacit 
consent. 
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6. A transfer authorized in accordance with this Article 
shaH be published as laid down by national law in the 
Member State in which the risk is situated. Such 
transfers shall automaticaJiy be valid against 
policyholders, insured persons and any other persons 
having rights or obligations arising out of the contracts 
transferred. 

This provision shall not affect the Member States' right 
to give policyholders the option of cancelling contracts 
within a fixed period aher a transfer.' 

Article 54 

1. Notwithstanding any prov1s1on to the contrary, a 
Member State in which contracts covering the rislcs in class 
2 of point A of the Annex to Directive 73/239/EEC may 
serve as a partial or complete alternative to health cover 
provided by the statutory social security system may 
requrie that those contracts comply with the specific legal 
provisions adopted by that Member State to porotect the 
general good in that class of insurance, and that the general 
and special conditions of that insurance be communicated 
to the competent authorities of that Member State before 
use. 

2. Member States may require that the health insurance 
system referred to in paragraph 1 be operated on a 
technical basis similar to that of life assurance where: 

the premiums paid are calculated on the basis of 
sickness tables and other statistical data relevant to the 
Member State in which the risk is situated in 
accordance with the mathematical methods used an 
insurance, 

a reserve is set up for increasing age, 

the insurer may cancel the contract only within a fixed 
period determined by the Member State in which the 
risk is situated, 

the contract provides that premiums may be increased 
or payments reduced, even for current contracts, 

the contract provides that the policyholder may change 
his existing contract into a new contract complying 
with paragraph 1, offered by the same insurance 
undertaking or the same branch and taking account of 
his acquired rights. In particular, account must be 
taken of the reserve for increasing age and a new 
medical examination may be required only for 
increased cover. 

In that event, the competent authorities of the Member 
State concerned shall publish the sickness tables and other 
relevant statistical data referred to in the first subparagraph 
and transmit them to the competent auth·orities of the home 
Member State. The premiums must be sufficient, on 

rasonable actuarial assumptions. for undenakings to be 
able to meet all their commitments having regard to all 
aspects of their financial situation. The home Member 
State shall require that the technical basis for the 
calculation of premiums be communicated to its competent 
authorities before the product is circulated. This paragraph 
shall also apply where existing contracts are modified. 

Article 55 

Member States may require that any insurance undertaking 
offering, at its own risk, compulsory insurance agaiDst 
accidents at work within their territories comply with the 
specific provisions of their national law concerning such· 
insurance, except for the provisions concerning financial 
supervision, which shall be the exclusive responsibility of 
the home Member State. 

Article 56 

Member States shall ensure that decisions taken in respect 
of an isurance undertaking under laws, regulations and 
administrative provisions adopted in accordance with this 
Directive may be subject to ·the right to apply to the 
courts. 

Article 57 

1. The Member States shall adopt the laws, regulations 
and administrative provasaons necessary for their 
compliance with this Directive not later than 31 December 
1993 and bring them into force no later than 1 July 1994. 
They shall forthwith inform the Commission thereof. 

When they adopt such measures the Member States shall 
include references to this Directive or shall make such 
references when they effect official publication. The 
manner in which such references are to be made shall be 
laid down by the Member States. 

2. The Member States shall communicate to the 
Commission the texts of the main provisions of national 
law which they adopt in the field covered by this 
Directive. 

Article 58 

This Directive is addressed to the Member States. 

Done at Luxembourg, 18 June 1992. 

For the Council 

The President 

Vi tor MAR TINS 
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COUNCIL DIRBCTI'VB 

of 22 June 1917 . 

on the coordination of laWI, regulation• and adminiatrarive proviaionc relating 
to legal expenaes inaurance 

(87/34-t/EEC) 

lliE COUNCIL OP lliE EUROPEAN COMMUNr:"JES. 

Havin1 regard ro the Treaty establishing the European 
Economic Community, and in particular Article 57 (2) 
thereaf, · 

Having reptd to the proposal from the Commission ('~ 

Having reprd to the opinion of the European Par
liament (1). 

Having rqard to the opinion of the Economic and Social 
Committee (1). 

Whereas Council Directive 73/239/EBC of 2-4 July 1973 
on the coordination of laws, replations and adminis
tratiw provisions relating to the caking-up and punuit of 
the busineas of direct iuurance other than life assu
rance (\ u iut amended by Dim:ciw 87/343/BBC ('). 
eliminated. in order to fKilirare the rakina-up and punuit 
of such activities, certain differences existina between 
rwional laws ; 

Whetas, however, Anicle 7 (2) (c) of Directive 
73/239/BEC provides that 'pcndina further coordination, 
which must be implemented within four years of notifica- . 
tion of this Directive, the federal llepublic of Germany 
may maintain the provision prohibiting the simultaneous 
undertaking in its territory of health insurance, credit and 
surdyShip insurance or insurance in respect of recourse 
apinst third parties and lepl defence, either with one 
another or with other classes'; 

WhereaS, the present Directive provides for the coordina
tion of lepl expenses insurance u envisaaed in Article 7 
(2) (c) of Directive 73/239/EEC ; 

Whereas, in order to protect insured persons. steps should 
be taken to preclude, u far u possible, any conflict of 
interests betwem a person with lepl expenses cover and 
his insurer arising out of the fact that the latter is 
covering him in respect of any other class of insurance 
referred to in the Annex to Directive 73/lJ9/EBC or is 
covering another person and, should such a conflict arise, 
to enable it to be resolved ; 

(I) OJ No C 198. 7. 8. 1979, p. 2. 

~ 
0~ No C uo. 12. 10. 1981, p. 78. 
0 No C 348. 31. 12. 1980, p. 2l. 
0 No L lll, 16. 8. 1'73, p. J. 

') Sec peae 72 of chis Official journal. 

Whereas lepl expenses insurance in respect of disputes 
or risks arisina out of, or in connection with. the use of 
sea·aoina vessels should, in view of its specific nature, be 
excluded from the scope of this Directive : 

\Vhereas the activity of an insurer who provides services 
or bean the cost of defending the insured penon in 
connection with a civil liability contnct should allo be 
excluded from the scope of this Directift if that ec:tmcy ia 
at the same time punued in the insurer's own intetat 
under such cover ; 

Whereas Member States should be pvm the option of 
excludina from the scope of this Directive the ICtivity of 
lepl npensea insurance undertaken by an assiscancc 
insurer where this activity is carried out in a Member 
State other than the one in which the insured peaoa 
normally resides and where it forms pan of a coacact 
cownna solely the usistance provided for penons who 
fall into diHicultia while travelling. while aw.y &om 
home or while away from their permanent n:sidcnce ; 

Whereas the system of compubory specializaaioa at 
present applied by one Member State. namely tbe Pedeal 
Republic of Germany, precludes the majority of coallidl ; 
wherea. howeYer, it does not appear neceaary, in onler to 
obtain thia result. to extend that system to the eotile 
Community, .which would require the splittina-up of 
composite undertakinp ; 

Whereas the desiR<l result can also be achieved by 
requirina underukinp to provide for a separate concact 
or a separate section of a sinsle policy for lepl expenses 
insurance and by obliJing them either to haw sepenre 
management for lepl expenses insurance, or to entrust 
the management of claims in respect of lepl expenses 
insurance to an undertaking having separate lepl perso
nality, or to afford the penon havinalepl expenses cover 
the right to choose his lawyer from the moment that be 
hu the right to claim from his insurer : 

Whereas, whichever solution is adopted, the interest of 
persons having lepl expenses cover shall be protected by 
equivalent safeguards : . 

Whercu the interest of persons having lepl expenses 
cover means that the insured person must be able to 
choose a lawyer or other person appropriately qualified 
accordina to national law in any inquiry or proccedinp 
and whenever a conflict of iutcrests ari~a ; 



112 

No L lRS/78 Official Journal of the European Communities 4. 7. 87 

Whe~':' Member S!ates should be given the option of 
eumpung undertaksngs from the obliption to give the 
insuM penon this frH choice of lawyer if the legal 
expenses insurance is limited to cases arising from the usc 
of road fthicles on their territory and if other restrictive 
conditions a~ met ; 

Wberns. if a conflict arises between insurer and insured. 
it is important that it be settled in the fai~t and spec
dint manner possible ; whereas it is therefore appropriate 
that pnmsion be made in lepl expensn insurance poli
cies for an arbitration procedu~ or a procedure offering 
comparable guarantees: 

Whe~u the second paragraph of point C of the Annex to 
Directive 73/239/EEC provides that the risks included in 
classes 14 and I 5 in point A may not be regarded u risks 
ancillary to other classes : whe~u an insurance under
taking should not be able to cover lepl expenses u a risk 
ancillary to another risk without having obtained an 
authorization in respect of the lepl expenses risk ; 
whereas, howe·1er, Member States should be given the 
option of regarding class 17 as a risk ancillary to class 18 
in specific cases; whereas. therefore, point C of the said 
Annex should be amended accordingly, 

KAS ADOPTED llfiS DIREcnv£ : 

A.rticlt I 

The purpose of this DirKtift is to coordinate the provi
sions laid down by law. ~sulation or administrative action 
concerning lepl expenses insurance u referred to in 
paragraph I 7 of point A of the Annex to Council Direc
tive 73/239/EEC in order to facilitate the effective exer
cise of freedom uf establishment and preclude u far u 
possible any conflict of interest arisins in particular out of 
the fact that the insurer is covering another penon or is 
covering a person in respect of both legal expenses and 
any other class in that Annex and, should such a conflict 
arise, to enable it to be resolved. 

A.rticlt 1 

1. This Directive shall apply to lepl expenses insu
rance. Such consists in undertaking, apinst the payment 
of a premium, to bear the costs of lepl proceedings and 
to provide other services directly linked to insurance 
cover, in panicular with a view to: 

- securing compensation for the loss, damage or injury 
suffered by the insured penon, by settlement out of 
court or through civil or criminal proceedinp, 

- defending or representing the insured penon in civil, 
criminal, administrative or other proceedings or in 
respect of any claim made against him. 

2. This Dir«tive shall noc. howc .. er, apply to : 

- lepl expenses insurance where such insurance 
concerns disputes or risks arising out of, or in connec
tion with, the usc of sca-aoing vetSCls. 

- the activity pursued by the insurer providing civil 
liability cover for the purpose of defendinJ or repre
senting the insured penon in any inquiry or procee
dings if that activity is at the same time punuecl in 
the insurer's own interest under such cover, 

- where a Member State so chooses. the activity of lepl 
expenses insurance undertaken by an usiscance 
insurer where this activity is carried out in a Member 
State other than the one in which the insured penon 
normally resides, where it forms pan of ·• contract 
covering solely the assistance provided for persons 
who fall into difficulties while travellina. while away 
from home or while away from their permanent resi
dence. Ir. thij event the contnct must clearly state 
that the ~,ver in questi\ln is limited to the circum
stances reff"md to in the foresoing sentclCC and is 
ancillary to the assistance. 

A.rticlt J 

1. Lepl expenses cover sh.U be the IUbject of a 
contnct scpentc from that dnwn up for the ocher clulcs 
of insurance or shall be dealt with in a scpentc leCCion of 
a ainp poli:y in which the nature of the lepl apciiiCI 
cover and. should the Member Scare 10 awquac. the 
amount of the relevant premium are specified. 

2. Each Member State shall tab the neccauy 
mcuurn to ensure that the undcnakinp et&ablisbed 
within its territory adopt. in accordance with the option 
imiM*d by the Member State, or at their own choice, if 
the Member State so apecs. at lcut one of the followina 
solutions, which are altematives : 

(a) the undertaking shall ensure that no member of the 
staff who is concerned with the manapmcnt of lepl 
expenses claims or with lepl advice in respect thereof 
carries on at the same time a similar activity 

- if the undertaking is a composite one, for another 
class transacted by ic. 

- irrespective of whether the undeftakina is a 
c_om~ite or a specialized one, in anochcr having 
f1nancaal, commercial or adminisaaciw links with 
the first undertaking and canyina on one or more 
of the other clusa of insurance set out in Direc
tive 73/239/EEC ; 

(b) the undenalting shall entrust the manapment of 
claims in respect of legal expenses insurance to an 
undenaking having separate lepl personality. That 
undertaking shall be mentioned in the separate 
contract or separate section referred to in panpph I. 
If the undertaking having separate lepl personality 
has links with an undertaking which carriet on one or 
more of the other classes of insurance merred to in 
point A of the Annex to Directive 73/239/EEC. 



113 

4. 7. 87 Official Journal of the European Communities No L l8Sn9 

members of the staff of the undenaking who arc 
concernt'd with the processing of claims or with legal 
advice connected with such processing may not 
pursue the same or a similar activity in the other 
undenaking at the same time. In additior, Member 
States may impose the same requirements on the 
members of the management body ; 

{c) the undenaking shall, in the contract, afford the 
insured person the right to entrust the defence of his 
interests. from the moment that he has the right to 
claim from his insurer under the policy, to a lawyer of 
his choice or, to the extent that national law so 
permits, any other appropriately qualified person. 

3. Whichever solution is adopted, the interest of 
persons having legal expenses cover shall be regarded as 
safepardcd in an equivalent manner under this Directive. 

Art;dt 4 

1. Any contract of legal expenses insurance shall 
expressly recognize that : 

(a) where recourse is had to a lawyer or other person 
appropriately qualified according to national law in 
order to defend, represent or serve the interests of the 
insured person in any inquiry or proceedings, that 
insured person shall be free to choose such lawyer or 
other person ; 

(b) the insured person shall be free to choose a lawyer or, 
if he so prefers and to the extent that national law so 
permits. any other appropriately qualified person, to 
serve his interests whenever a conflict of interests 
arises. 

2. lawyer means any person entitled to pursue his 
professional activities under one of the denominations 
laid down in Council Directive n /249/EEC of 22 March 
19n to facilitate the effective exercise by lawyers of 
freedom to provide services ('). 

Artidt 

l. Each Member State may provide exemption from 
the application of Anicle 4 (I) for legal expenses insu
rance if all the following conditions are tulfilled : 

(a) the insun !\Ce is limited to cases arising from the usc 
of road vehicles in the territory of the Member State 
concerned; 

(b) the insurance is connected to a contract to provide 
assistance in the event of accident or breakdown 
involving a road vehicle ; 

(c) neither the legal expenses insurer nor the assistance 
insurer carries out any class of liability insurance ; 

(d) measures are taken so that the legal counsel and 
representation of each of the panics to a dispute is 
effected by completely independent lawyers when 

(') OJ No l 78, 26. J. 1977, p. 17. 

these panics arc insured for legal expenses by the 
same insurer. 

2. The exemption granted by a Member State to an 
undenaking pursuant to. paragraph I shall nor affect ·the 
application of Anicle 3 (2). 

Articlt 6 

Member States shall adopt all appropriate measures to 
ensure ·that. without prejudice to any riaht of appeal to a 
judicia! body which might be provided for by national 
law, an ubitntion or other procedure offerinJ companble 
ganntea of objectivity is provided for whereby, in the 
event of a difference of opinion between a legal expenses 
insurer and his insured, a decision caa be taken on the 
attirude to be adopted in order to settle the .:!isputc. 

The insurance contract must mention the right of the 
insured person to have recourse to such a procedure. 

Articlt 7 

Whenner a conflict of interests arises or these is disapc
ment over the settlement of the dispute, the legal 
expenses insurer or, where appropriate, the claims settle
ment office shall inform the person insured of 

- the right referred to in Anicle 4, 

- the possibility of having recourse to the procedure 
referred to in Article 6. 

Articlt 8 

Member States shall abolish all provisions which prohibit 
an insurer from carrying out within their territory legal 
expenses insurance and other classes of insurance at the 
same time. 

Artidt 9 

The second subparagraph of point C of the Annex to 
Directive 73/239/EEC shall be replaced by the following 
text: 

'However, the risks included in classes 14, 15 and 17 
in point A may not be regarded as risks ancillary co 
other classes. 

Nonetheless. the risk included in class 17 {legal 
expenses insurance) may be regarded as an ancillary 
risk of class 18 where the conditions laid down in the 
first subparagraph arc fulfilled, where the main risk 
relates solely to the assistance provided for persons 
who fall into difficulties while travelling, while away 
from home or while away from their permanent resi
dence. 

Legal expenses insurance may also be regarded as an 
ancillary risk under the conditions set out in the fint 
subparagraph where it concerns disputes or risks 
arising out of, or ~n connection with, the usc of sea
going vessels.' 
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Artidt 10 

Member States shall take the meuu~s necessary to 
comply with this DiftCtive by I January 1990. They shall 
forthwith inform the Commission thereof. 

They shall apply these meuura from 1 July 1990 at the 
latest. 

Artitlt II 

following notification (1) of this Dim:tive, Member States 
shall communicate to the Commission the texts of the 

( 1) 1bil Dircc:tiw wu aocifiecl to the Member States on 2S June 
IJI7. 

main provisions of national law which they adopt in the 
field sovemed by this Directive. 

Artitlt ll 

This Directive is addressed to the Member States. 

Done at Luxembourg, 2l June 1987. 

For tlu Co,.ntil 

Tbt Prtsitltnt 

L TINDENANS 
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COUNCIL DIRECTIVE 

of 30 May 1978 

on the coordination of laws, regulations and administrative provisions relating 
to Commun~ty co-insurance 

(78/~73/EEq 

THE COUNCil OF THE EUROPEAN 
COMMUNITIES, 

Having regard to the Treary establishing the European 
Economic Community, and in particular Articles 57 
(2) and 66 thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European Parlia
ment (1). 

Having regard to the opinion of the Economic and 
Social Committee ('). 

Whereas the eff~ctive pursuit of Community co
insurance bu5iness should be facilitated by a 
minimum of coordinarion in order to prevent distor
tion of competition and inequality of treatment, 
without affecting the freedom existing in sever:~l 
Member States; 

Whereas such coordination covers only those co
insurance operations which are economically the most 
important, i.e. those which by reason of their nature 
or their size are liable to be covered by international 
co-insurance ; 

Whereas this Directive thus con~titutcs a fir~• step 
towards the coordination of all opcmtion~ whi(·h may 
be carried out by v;rtue of the· frecdoan to provide 
services; wh~reas this coordination, in fact, is the 
ob~ct of the proposal for a scc.:ond Council Directive 
on the coo.·dination of laws, rel!ulation~ and adminis
trative provisions relatin~ to direct insurance other 
than life assuran'e and laying down provisions co facil
itate the effective exl·rcisc: of freedom to provide 
services. which the Commi~sion forwarded to the 
Council on .10 December 197." (l); 

Whereas the leadin~ insurer is hc:ttt"r plact"d than the 
other co-insurers to · assess claims and to fix the 
minimum amount of ~f\'es for outstanding claims ; 

WhereQ work is in progress on the win~ing-up of 
insurance undertakings ; whereas provision must. be 
made at this sta~e to ensure that, in· the event of 
winding-up, beneficiaries under Community co-

{')OJ No C•fitl, U .. 1. 197.,, p. llt. 
(') OJ No C 47, l.1. 2. IY7.,, p. 40. 
{') OJ No C JZ. ll. l.. 1976. p. l. 

insurance contracts enjoy equality of treatment with 
beneficiaries in respect of the other insurance busi
ness, irrespective of the nationality of such persons; 

Whereas special cooperation should be provided for 
in the Community co-insurance field both between 
the competer:u supervisory authorities of the Member 
States and be~an those authorities and the Commis
sion; whereas any practices which might indicate a 
misuse of the purpose of the Directive are to be 
examined In tl:tc course of such cooperation, 

HAS ADOPTED THIS DIRECTIVE : 

11TLE I 

General provisions 

Artidt I 

I. This Directive shall apply to Community co
insurance operations referred to in Article 2 which 
relate to risks classified. under point A. 4, .~. 6, 1. H, Y, 
111 12. 13 and 16 of the Annex to the First Council 
Directive of 24 July 197.l on the coordination of laws. 
regulations and administrative provisions rcl:uinl! to. 
the taking-up and pursuit of the business of direct 
insurance other than life assur:tnce (''). hen:inaiu.·r 
called the 'first Coordination Directive·. 

h sh:.ll not · apply,"' however, to Comn1unity co
insura~ce operations covering risks classified ·under 
point A. l.l which concern damage arising irom 
nuclear sources or from medicinal products. The exclu
sion of insumnce against damage: arising from medi
cinal products shall be examined by the Council 
within five years of the notification of this Directive. 

2. This Directive shall apply to risks referred to in 
the first subparagraph of paragraph. I which by reason 
of their nature or size call for the panicipacion of 
sevenl insured for their coverage. 

Any difficulties which may arise in implen1entinR 1his 
principle shall ·be examined pursua~t to Aniclc H. 

(•) OJ No L 228, 16. H. 197.1, p. J. 
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1. This· Direcuvc: sh:.ll apply only to those Commu
nity ~o-in~m:mce operations which satisfy the 
following ·,ondicions : 

(.1) the ri~k. within rhc mc:Jning of Article I (1). "is 
. covered by ;1 sinJ!Ie conrract at an overall premium 
.md for thl· ~:unt: period by ·rwo or more insurance 
u•Hil·nakan~t!'. hl·reinaher referred to as 'co
in~urcrs", c:tdl fnr irs own pan ~one of these under· 
t:~kin~ ~hall he the leading in~urer; 

(b) rhc ri~k i!' situated wnhin the Community ; 

(c) for the purpoK of covering this risk. the leading 
insurer i!' authorized in accordance with the condi· 
tions l:aid c.lown in the First Coordination Direct· 
ive. i.e. he i~ rreated as if he were the insurer 
covering the: whole risk ; 

(d) at least one of the co-insurers participates in the 
conuact b)· means of a head office, agency or 
branch established in a Member State ·other than 
that of thl· leading insurer ; 

(e) th~ lcadin~t insurer fully assumes the leader's role 
in co-in·surancc practice a·nd in particular deter
m·inc:s the terms and conditions of insurance and 
ratina. 

2. Those co-insurance o~rations which do· not 
s:uisfy the conditions set our in paragraph l or which 
cover risks other than choK specified in Article I shall 
remain subject to the nauonal laws OIXrarive at the 
time when this Directive comes info force. 

Artidt J 

The: right of undenakings which have their head 
office in a Member State and which an: subject to and 
~atisfy the: requirements of the first Co01uination 
Directive: to panicipatr in Community co· insurance 
may not be made subject to any pro\'isions other than 
those :.! !his Directive:. 

TITLF. II 

Conditions and procedures for Community co· 
insurance 

Artidt 4 

I. The amount of the technical reserves shall be 
determined by the different co-insurers according to 
the: Nics fixed by the: Member State where they are 
established or. in the absence of such rules, Kcording 
to customary practice in that State. However, the 
resc~W for outstandina claims shall be at least equal to 
that determined ~ the lndina insurer acc:ordina to 
the rules or practice of the Stare where such insurer is 
established. 

2. The technical reserves established by the 
different co-insurers shall be represented by matching 
assets. However, relaxation of the matching assets Nle 
may be g1'11lted by the Member States in which the co
insurers are established in order to take account of the 

. requirements of sound management of insurance 
undenakings. Such assets shall be localized either in 
the Member States in which the ·co-insurers are 
established or in the Member State in which the 
leading insurer is established,. whichever the insurer 
chooses. 

Artie/~ j 

The Member States shall ensure that co-insurers estab
lished in th1ir territory keep statistical data showing 
the extent of Community co-insurance o~rations and 
the countries concerned. 

Artitlt 6 

The supervisory authorities of the Member States shall 
cooperate closely in the implementation of this Direct
ive and shall provide each other with all the informa-
tion necessary to this end. · 

Artitlt 7 

In the ·event of an insurance undenaking being 
wound up, liabilities arising from participation in 
Community co-insurance contracts shall be: met in 
the same way as those arisins under that undenaking's 
other insunnce· contracts without distinction as to the 
·nationality of the insured and of the beneficiaries: 

TITLE Ill 

, Final provisions 

Articlt 8 

The Commission and the competent authorities of 
the Member States shall COOIXrate closely for the 
purposes of examinina any difficulties which might 
arise in implementing this Directive. 

In the course of this cooperation they shall exnmine 
in panicular any practices which might indicate that 
the purpose of the provisions of this Directive: and in 
particular of Anicle I (2) and Article 2 are beina 
misused either in that the leading insurer docs not 
assume the leader's role in co-insurance pnctice or 
that the risks clearly do not ~uire the panicipation 
of two or more insurers . for their covenge. 

Artidt 9 

The Commiuion shall submit to the Council within 
six yean of the notification of this Directive a rcpon 
on the development of Community co-insurance. 
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Artidt· 10 

Mc:mlx·r Stal<."5 shall amend their nati011al prov1s1ons 
so as 10 comrly wi1h this Directive within 18 months 
of u,o norification and shall immediatdy inform the 
Commt!\'iion rhereof. 

11'"' provisions thereby amended shall be applied 
within 24 month5 of sac:h notification. 

Artid,. II 

Uron notification of this Directive Member States 
shall ensure that rhc texts of rhe main provisions of 
laws, rcsularions or adminisrrative measures which 

they adopt in the field covered by this Directive are 
communicated to the Commission. 

Artidt 11 

This Directive is addressed to the Member States. 

Done at •. Brussels, JO May 1978. 

For t!Jt Co11nril 

Tbt Pnsidtlll 

I. N0RGMRD 
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branch set up in Portugal before accession, 
or the setting up of which will be author
ized after accession, irrespective of the 
date of such authorization, shall be author
ized to set up: 

as from I January 1988, one additional 
branch, 
as from I January 1990, two addational 
branches, 
as from I January 1993, as many 
branches as they wish, on the same 
fOoting as Portuguese credit institu
tions, due regard being paid to the rule 
of non-discrimination. 

The percentage of the resources taken by 
the credit institutions referred to above on 
the domestic Portuguese market outside 
banking circles, as compared with the 
assets achieved on the same market, shall 
be laid down as follows: 

as from accession, 40 %, 
as from I January 1990, 70 % 
as from I January 1991, 80 o/o 
as from I January 1993, I 00 o/o, to the 
exclusion of all discrimination 
between Portuguese credit institutions 
and the subsidiaries and branches in 
PortugaJ of credit institutions having 
their principal place of business in 
another Member State. 

(d) With a view to the application in Portugal of 
Article 2 (4) (a) of the Directive concerned, the 
·caixas de Credito Agricola Mutuo· may be 
exempted from the conditions laid down in the 
said Article to the extent that they are affiliated 
on a pennanent basis, and at the latest by 
I January 1993, to a central body which con
trols them and that before that date the 
Portuguese authorities have introduced into 
their national law the amendments necessary 
to enable the central body to meet the charac
teristics set out in Article 2 (4) (a). 

(e) For the purposes of applying Article 2 (6) of 
the Directive concerned, the Portuguese 
Republic may, within six months of accession, 
give notification of those credit institutions 
which may qualify for a temporary derogation 
from the application of the said Directive. The 
period of that temporary derogation may not 
extend beyond I January 1993. 

· 2. Council Directive 78/473/EEC of 30 May 1978 
(OJ No L lSI, 7. 6. 1978, p. 2S). 

(a) The Kingdom of Spain may reserve, for insur
en established in Spain. for a period expiring 
on 31 December 1991 and for risks situated on 
its territory, a share of the co-insurance con
tracts referred to by the Directive concerned, 
up to the following percentages, which are on a 
downward sliding scale, and according to the 
following timetable: 

until 31 December 1988, I 00 o/o, 

- as from I January 1989, 1S o/o, 

t 
I ., 

- as from I January 1990, 40 o/o, 

- as from I January 1991, 20 o/o. 

(b) Throughout the period of the temporary dero
gations referred to above, the general or special 
facilities which result from Spanish legislative 
provisions or Conventions existing before 
accession between Spain and one or more 
other Member States will be maintained and 
applied on a non-discriminatory basis with 
regard to all the other Member States. The 
treatment which Spain will grant to insurers of 
third countries may not be more favourable 
than that applicable to insurers of the other 
Member States. 

3. Council Directive 78/686/EEC of 2S July 1978 (OJ 
No L 233, 24. 8. 1978, p. I). 

Until such time as the training of dental practition
ers in Spain under the conditions laid down pur
suant to Directive 78/687 /EEC is completed and 
until 31 December 1990 at the latest. freedom of 
establishment and freedom to provide services 
shall be deferred for qualified dental practitioners 
from the other Member States in Spain and for 
qualified Spanish doctors practising dentistry in 
the other Member States. 

During the temporary derogation provided for 
above, general or special facilities concerning the 
right of estabilishment and the freedom to provide 
services which would exist pursuant to Spanish 
provisions or Conventions governing relations 
between the Kingdom of Spain and any other 
Member State will be maintained and applied on a 
non-discriminatory basis with regard to all other 
Member States. 

Ill. TRANSPORT 

I. Council Regulation No II of 27 June 1960 (OJ 
No S2, 18. 6. 1960, p. 1121/60), as amended by 
Council Regulation (EEC) No 3626/84 of 
19December 1984. (OJ Nol33S. 22.12. 1984, 
p.4). 

Within six. months of their accession the new Mem
ber States shall, after consulting the Commission 
take the measures stipulated pursuant to the last 
subparagraph of Article 14 (2). 

2. Council Regulation (EEC) No .1017t6R of 19 July 
1968 (OJ No L l7S, 23. 7. 1968, p. I), as amended 
by: 

the 1972 Act of Accession (OJ No L 73, 27. 3. 
1972, p. 14). 

the 1979 Act of Accession (OJ No L 291, 
19. II. 1979, p. 17). 

Within six months of their accession, the new 
Member States shall, after consulting the Commis
sion, take the measures stipulated pursuant to the 
last sentence of Article 21 (6). 
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3. Life assurance 

3.1. 79/267/EEC 
First Council Directive of 5 March 1979 on the coordination of laws, regulations 
and administrative provisions relating to the taking-up and pursuit of the 
business of direct life assurance 
(OJ L 63 13.05.1979 p. 1) 

3. 1.1. Amended by Treaty of Accession 
-Greece (OJ L 291, 1979) 
- Spain and Portugal 

(OJ L 302, 1985, p.157) 

3.2. 90/619/EEC 

see 2.2.4. 
see 2.2.4. 

Second Counci I Directive of 8 November 1990 on the coordination of laws, 
regulations and administrative provisions relating to direct life assurance, 
laying down provisions to facilitate the effective exercise of freedom to 
provide services and amending Directive 79/267/EC 
(OJ L 330 29.11.1990 p. 50) 

3.3. 92/96/EEC 
Third Council Directive of 10 November 1992 on the coordination of laws, 
regulations and administrative provisions relating to direct I lfe assurance and 
amending Directives 79/267/EEC and 90/619/EEC 
(OJ L 360 9.12.92 p. 1) 
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II 

(Aas whou publia~tion is not obligatory) 

COUNCIL 

FIRST COUNaL DIREC11VE 

of 5 Man:la 1979 

oa che coordiaadon of laws, rcpl•doas aacl ..._..i111alive proYisiaaa relaliaa to the takiaa 
up aad panait of the ......_ of dinc:t life aaunnce 

(79/2671EF£) 

I 1HE COUNCil. OF THE EUROPEAN COMMUNmES, 

Havins rcprd to rhe Treaty eablishins the European 
Emnomic Community, and in paniaalar Anida 49 
and 57 rhereof, 

Havins reprd to the proposal from the Commiaion (1), 

Havins regard to the opinion of the European 
Parliament (2), 

Havins reprd to the opinion of the Economic and 
Social Commitlft (3), 

Whereas, in order to facilitate the cakina up and punuit 
of the buaine• of life .. urancc, it is eaenciaJ to 
diminate cenain divergences which exilt between 
national supervisory lqislacion; whereas, in order to 
achieve this objective and at the same time ensure 
adequate protection for policy-holders and beneficiaries 
in all Member States, the provisions relatins to the 
fmanc:ial guarantees required of life asaurance 
undertakings should be coordinated; 

Whereas a classification by class of insurance is 
necessary in order to determine, in particular, the 
activities subject to compulsory authorization; 

(') OJ No C 35, 28. 3. 1974, p. 9. 
(I) OJ No C 140, 13. 11. 1974, p. 44. 
(l) OJ No C 109, 19. 9. 1974, p. 1. 

Whereas catain mumal associations which, by virtue of 
their lepiltallll, fulfil requirements .. to security and 
other specific financial parantees should be excluded 
&om the 1cope of this Directive; whaeu certain 
orpnizations whose activity coven qnly a very 
restricted sector ud is limited by their articles of 
IIIOCiacioa should also be excluded; 

Whereas the Member States have different regulations 
and praaic:a as to the limukaneous carryins on of life 
asaurance and non-life insurance; whereas newly 
formed underrakinp should no lonpr be authorized to 

cany on dine two activities simultaneously; whaas 
Member Scaca should be allowed 110 permit existinc 
unclenakiap which carry on thae activities 
simultaneously to continue to· do 10 provided that 
separate manasement is adopted lor each of their 
aaivities, in order that rhe rcspec:tive interests of life 
policy-holclen and non-life policy-holders are 
safeparded and the minimum financial obliptions in 
respect of one of the activities are not borne by the 
other aaiviW; whereas, when one of the undertakings 
wishes to establish itself in a Member State to punue 
life assurance in rhat State, it should set up a subsidiary 
for that purpose, which may be elipble on a transitional 
basis for cenain facilities; whereas. Member States 
should be pvca the option of requiring those exillins 
undertakings established in their territory which carry 
on life assurance and non-life insurance simultaneously 
to put an end to thia practice; whereas, moreover, 
specialized undertakings should be subject to special 
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supervision where a non-life unclauking belonp to the 
same fmancialgroup as a life undertaking; 

Whereas life assurance is subject to official 
authorization and aupervision in each Member State; 
whereas the conditions for the granting or withdrawal 
of such authorization should be defined; whereas 
provision must be made for the right to apply to the 
courts should an authorization be refused or 
withdrawn; 

Whe~as, as regards technical reserves, including 
mathematical reserves, the same rules may be adopted 
as in the case of non-life insurance, namely, they must 
be localized in the country where activities are carried 
on and the rules of that country are to govem the 
methods of calculation, the determination of investment 
categories. and the valuation of assets; whereas, 
although it is desirable that these various subjects 
should be coordinated, this is not essential for the 
purposes of this Directive and may be carried out 
subscquendy; 

Where it is necessary that, over and above technical 
reserves, including mathematical reserves, of sufficient 
amount to meet their underwriting liabilites, insurance 
undertaking~ should possess a supplementary reserve, 
known as the solvency margin, represented by free 
asets and, widt the agreement of the supervisory 
authority. by other implicit aaets, in order to provide 
against business fluctuations; whereas, in order to 
ensure that rhe requirements imposed for such purposes 
arc determined according to obieaive aireria whereby 
undertakings of the same size will be placed on an equal 
footing as regards competition, it is desinble t_O provide 
that this marpn shall be relarcd to all rhe mmmitments 
of the undertaking and to the nacure and gravity of the 
risks presented by the various activities falling within 
the scope of the Directive; whereaa this marsin ahould 
therefore vary according to whether the risks arc of 
investment, death or manap,ment only; whereas it 
should acc:ordingly be determined in terms of 
mathematical reserves and capital at risk underwritten 
by an undertaking. of premium• or Contributions 
received, of reserves only or of the aaeta of tontines; 

Whereas it is necessary to require a guarantee fund, the 
amount and mmposition of which are such as to 
provide an assurance that the undertakinp possess 
adequate reiOUR:eS when they are tet up and that in the 
subsequent course of business the 10lvency margin in no 
event falls below a minimum of security; whereas the 
whole or a specified part of this suarancee fund must 
consist of explicit asset items; 

Whereas it is necessary to provide for measures in cases 
where me finandal position of the undertaking becomes 
such that it is difficult for it to meet its underwriting 
liabilities; 

Whereas the coordinated rules concerning· the pursuit of 
the business of direct insurance within the Community 
should, in principle, apply to aU undertakings operating 
on the market and, consequently, also ~o agencies and 
branches where the head office of the undertaking is 
situated outside the Community; whereas it is 
neverthdess desirable as regards the methods of 
supervision to lay down special provisions for such 
agencies or branches, in view of the fact that the assets 
of the undertakings to which they Mlong arc situated 
outside dte Community; 

Whereas it is desirable to provide for the conclusion of 
reciprocal agreements with one or more dtird countries 
in order to permit the relaxation of such special 
conditions, while observing the principle that such 
agencies and branches should not obtain more 
favourable treatment than Community undertakings; 

Whereas certain transitional provisions are required in 
order, in particular, to permit small and medium-sized 
undertakinp already in existence to adapt themselves to 
the requirements to be introduced by the Member States 
in punuance of this Directive, subject to Article S 3 of 
dte Treaty applying; 

Whereas Anicle 52 of the EEC Treaty has been directly 
applicable since the end of the transitional · period; 
whereas since that time there has accordingly been no 
need for the adoption of Directives abolishing 
restrictions on the freedom of establishment; whereas, 
however, the provisions conceming proof of good 
repute and no previous bankruptcy contained in 
Council Directive 73/240/EEC of 24 July 1973. 
abolishing restrictions on freedom of establishment in 
the business of direct insurance other rhan life 
assurance (') do not strictly speaking constitute 
restrictions and are also required in life assurance; 
whereas they should accordingly be included .in this 
coordination Directive; 

Whereas it is important to guarantee the uniform 
application of the coordinated rules and to provide 
accordingly for close collaboration between the 
Commission and the Member StateS in this field, 

( 1) OJ No L 228, 16. 8. 1973, p. 20. 
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HAS ADOPTED TillS DIRECilVE: 

TITLE I 

GENERAL PROVISIONS 

Artiek 1 

This Directive concerns the taking up and pursuit of the 
self-employed activity of direct insurance carried on by 
undertakings which arc established in a Member State 
or wish to become established there in the form of the 
activities defined below: . . 

1. The following kinds of insurance where they are on 
a contractual basis: 

(a) life assurance, that is to say, the class of 
insurance which comprises, in particular, 
assurance on survival to a stipulated age only, 
assurance on death only, assurance on survival 
to a stipulated age or on earlier death, life 
assurance wirh rerum of premiums, marriaae 
assurance, binh assurance; 

(b) annuiaes; 

(c) supplementary insurance carried on by life 
assurance undertakinp, that is to say, in 
panicular, insurance against personal injul')' 
induding incapacity for employment, insurance 
against death resulang from an accident and 
insurance against disability resulting from an 
accident or sickness, where these various kinds 
of insurance are underwritten in addition to life 
assurance; 

(d) ~type of insurance existing in Ireland and the 
United Kingdom known as pennanent health 
insurance not subject to ca.nc:ellation. 

2. The following operations, where they are on a 
contractUal basis, in 10 far as they are subject to 
supervision by the administtacive authorities 
responsible for the supervision of private insurance 
and are authorized in the CDUntry concaned: 

(a) tontines whereby associations of subsaibers are 
set up with a view to jointly capitalizing their 
contributions and subsequently distributing the 
assets thus accumulated among the sumvon or 
among the beneficiaries of the decased; 

(b) capital redemption operacions based on 
actuarial calculation whereby, in retum for 
single or periodic payments agreed in advance, 

. commitmems of specified duration and amount 
are undertaken; 

(c) management of group pension funds, i.e. 
operations consisting, for lhc undertaking 
concerned, in managing the investments, and in 
partiaalar the assets representing the reserves of 
bodies that effect payments on death or survival 
or in the event of disoonrinuance or aartailment 
of activity; 

(d) the operations referred to in (c) where they are 
ac:companicd by insurance covering either 
oonservation of· capital. or payment of a 
minimum interest; 

(e) the operations carried out by insurance 
· mmpanies such as those referred to in Chapter 

1, Tide 4 of Book IV of the French 'Code des 
assuraaces'. 

3. Operations relating to . the lenph of human life 
which are prescribed by 01' provided for in social 
i~~~~~n~~c::e lqislation, when they are effected or 
manapd at daeir own risk by .. urance undenak
inp in aa:ordlnce with lhe laws of a Member State. 

Article 2 

This Directive shall not concern: 

1. aubiect to the applica~on of Article 1 (1) (c) of this 
Directive, the cla!ICS desiparal in die Annex to 
Fint Council Direaive 73/239/EEC of 24 july 1973 
on the coordination of laws, regulations and 
administraliYe provisions relating to the caking-up 
and punuit of the businas of direc:t insurance odter 
than life .. uranc:e (1), hereinafter referred to as ·me 
fint coordination Directive (non-life insurance)'i 

2. operations of proYident and muwal-bencfit 
institulions whose benefits vary acxording to the 
resources available and which require each of their 
memben to oontribute at the appropriate flat rate; 

3. operations carried out by orpni:rations othel' than 
unclenakinp referred to in Article 1, whose object is 
to provide benefits for employed or self-employed 
pc:nons beloagins to an undertaki111 or S"JUP of 
undertakings, or a uade or poop of trades, in the 
event of death or survival or of discontinuance or 
curtailment of . activity, whether or not the 
mmmianents arising from such operations are fuUy 
covered at all· times by mathematical resei'Vcs; 

( 1) OJ No L 228, 16. 8. 1973, p. 3. 
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4. subject to the application of Article 1 (3), insurance 
forming pan of a staNtory system of social security. 

Article J 

This Directive shall not concern: 

1. organizations which undertake to provide benefits 
solely in the event of death, where the amount of 
such benefits does not exceed the average funeral 
costs for a single death or where the benefits are 
provided in kind; 

2. mutual associations. where: 

. - the articles of association contain provisions for . 
calling up additional contributions or reducing 
their benefits or claiming assistance from other 
persons who have undertaken to provide it, and 

- the annual contribution income for the activities 
covered by this Directive does not exceed 
SOO 000 units of account for three consccutive 
years. If this amount is ~cceded for three 
consecutive yean this Directive shall apply with 
effect from the founh year. 

Article 4 

This Directive shall not concern the ~versorpnp
verband deutscher Wimchaftsorpnisationcn' in 
Germany or the 'Caiuc d'eparpe de l'£tat' in 
Luxcmbuurg unless their statutes are amended as 
regards the scope of their activities. 

Article 5 

For the purposes of this Directive: 

(a) 'unit of account' means the European unit of 
account (EUA) as defined by Article 10 of the 
Financial Regulation of 21 December t 917 
applicable to the general budset of the European 
Communities (1); wherever this Directive refers to 
the unit of account, the convenion value in national 
currency to be adopted shall as from .11 December 
of each year be that of the last day of the preceding 
month of October for which EUA convenion values 
are available in all the Community currencies; 

( 1) OJ No L 356, 31. 12. 1977, p. 1. 

(b) •matching assets' means the representation of 
underwriting liabilities which can be required to be 
met in a particular currency by assets expressed or 
realisable in the same currency; 

(c) 'localization of assets' means the existence of assets. 
whether movable or immovable, within a Member 
State but shall not be construed as involving a 
requirement that movable assets be deposited or that 
immovable assets be subjected to restrictive 
measures such as the registration of mortgages; 
assets represented by claims against debtors shall be 
regarded as situated in the Member State where they 
are realizable; 

(d) •capital at risk' means the amount payable on death 
less the mathematical reserve for the main risk. 

TinE II 

RULES APPLICABLE TO UNDERTAKINGS WHOSE HEAD 
OfPICES ARE SmJATED WITHIN 11IE COMMUNITY 

Section A 

Coadilioas of admission 

Article 6 

1. Each Member State shall make th~ taking up of the 
actmties referred to in this Dircc:tive in its territory 
subjea to an official authorizati~. 

2. Such authorization shall be sought from the 
competent authority of the Member State in question 
by: 

(a) any undertaking which establishes its head office in 
the territory of such Staw; · 

(b) any undertaking whose heed office is situated in 
another Member State and which opens an agency 
or branch in the territory of the Member State in 
question; 

(c) any undertaking which, having received the 
authorization required under (a) or (b) above, 
extends its business in the ~rritory of such State to 
other dasses; 

(d) any undertaking which, having obtained, in 
accordance with Article 7 ( 1 ), an authorization for a 
pan of the national territory, extends its activity 
beyond such pan. 

3. Member Stares shall not make authorization subject 
to the loclpng of a deposit or the' provision of security. 
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Article 7 

1. An authorization shall· be valid for the entire 
national territory unless, and in so far as national laws 
permit, the applicant seeks penni$Sion to carry on his 
business only in a part of ·the national territory. 

2. Authorization shall be given for a particular class of 
insurance. The classification by class appears in the 
Annex. Authorization shall cover the entire class unless 
the applicant wishe$ to cover only part of the risks 
pertaining to such class. 

The supervisory authorities may restrict an 
authorization requested for one of the classes to the 
operations set out in the scheme of operations referred 
to in Anicles 9 and 1 1. 

3. Each Member State may grant an authorization for 
two or more of the classes,. where its national laws 
pennit such classes to be carried on simultaneously. 

Article B 

1. Each Member State shaU require any undertaking 
setting up in its territory for which an authorization is 
sought to: 

(a) adopt one of the following forms: 

- in the case of the Kingdom of Belgium: 
'societe anonyme' /'naamloze vennootsc:hap', 
IJOCiece en commandite par actions' /'ven
noottchap bij wijze van aeldschieting op aan
dclen', 'association d'aaurance mutuelle' fon
dedinge verzekerinpmaatschappij', 'sociCte 
coopCrative' fmaperatieve vennooachap', 

- in the case of the Kingdom of Denmark: 
'aktic.elskaber', 
'genaidice selskaber'. 

- in the case of me Federal Republic of Germany: 
• Aktienpsellschaft', 'Versicherunpverein auf 
Gegenseidglc.cit', 
•Offenttich-rechdiches Wettbewerbs-Versiche
rungsuntemehmen', 

- in the case of rhe French Republic: 
'societe anonyme'' 'societe a forme mutuelle a 
cotisations fixes• ,, 
'societe a forme tontiniere'' 

- in the case of Ireland: 
incorporated companies limited by shares or by 
guarantee or unlimited, societies registered 
under the Industrial and Provident Societies Acts 
and societies registered under the Friendly 
Societies Acts, 

- in the case of the Italian Republic: 
'sociera per azioni', 'societa cooperativat, 
'mutua di assicurazione· and public-law insri-

tutions within the meaning of Article 1883 of 
the Civif Code. 

- in the case of the Grand Duchy of luxembourg: 

'societe anonyme', 'societe en commandite par 
actions', 'association d'assurances muruelles', 
'societe cooperative', 

- in the case of the Kingdom of the Netherlands: 

'naamloze vennootschap', 'onderling~ waar
. borpnaatschappij'. 

- in the case of the United Kingdom: 

incorporated companies limited by shares or. by 
guarantee or unlimited, societies registered 

. under the Industrial and Provident Societies 
Acts, societies registered under the Friendly 
Societies Acts, the a•ociation of underwriten 
known as Uoyd's; 

Furthermore, Member States may set up, where 
appropriate, undenakings under any form of known 
public law or its equivalent provided that such in· 
stitutions have as their objeu to carry on ins11rance 
operations under conditions equivalent to those of 
undertakinp under private law; 

(b) limit its business activities to the activitiel referred 
to in dlia Directive and operatioas direcdy arising 
therefrom, to the exdusion of all other oommtrcial 
business; 

(c) submit a scheme of operations in accordance with 
Article 9; 

(d) possess the minimum of the guarantee fund pro
vided for in Article 20 (2). 

2. An undertaking seeking an authorization to extend 
its buliness to other dasses or, in the case referred to in 
Anicle 6 (2) ~d), to another pan of rhe territory, shall be 
required to submit a scheme of operations in accord
ance with the provisions of Artide 9 as regards such 
other classes or other pan of the territory. 

It shall, in addition, be required to show proof that it 
possesses the minimum solvency margin provided for in 
Article 19 and the guarantee fund referred to in Artide 
20 (1) and (2). 

3. The pretent coordinating measures shaU not prevent 
Member Stares from applying provisions requiring 
directon and managen to have u:chnical qualifications 
or from requiring the memorandum and ·articles of 
association, the general and special policy . conditions, 
the technical bases for calculating in paniculu premium 
rates and reserves referred ro in Anide 17 and any 
other document necessary for the normal exercise of 
supervision to be approved. 
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4. The abovementioned prov1saons may not require 
that any application for an authorization shaD be dealt 
with in the light of the economic requirements of the 
market. 

Article 9 

The scheme of operations referred to in Article 8 ( 1) (c) 
and (2) shall contain the foDowing partiaalars or 
evidence of cover: 

(a) the natUre of the commitments which the under
taking proposes to cover; the general and special 
policy conditions which it proposes to use; 

(b) the technical bases that the undertaking proposes to 
employ for each class of business, including the data 
needed to calculate premium rates and reserves re
ferred to in Article 17; 

{c) the guiding principles as to reinsurance; 

(d) the items constituting the minimum of me guarantee 
fund; 

(e) estimates relating to the expenses of installing the 
administrative services and the organization for 
securing business and the financial resources in
tended to cover them; 

and, in addition, shall include for the first three · 
financial years: 

(f) a forecast palance sheet; 

(g) a plan setting out detailed estimates of income 
and expenditure in respect of direct business, 
reinsurance acceptances and reinsurance cessions; 

(h) esti~ates relating to the financial resources intended 
to cover underwritinc liabilities and me solvency 
margin. 

Article lO 

1. Each Member State shall require that an 
undertakinc havinc its head office in the territory of 
another Member State and seeking an authorization to 
open an agency or branch shall: 

(a) submit its memorandum and articles of association 
and a list of irs direCtors and managers; 

(b) produce a certificate issued by the competent 
authorities of the head office Member State, 
attesting the classes of insurance which the 
undertakini is entided to cover and that it posseaea 
the minimum of the parantec fund or if higher, the 
minimum sol•ency margin calculated in accordance 

with Anicle 19 and stating the classes of insurance 
which it actually underwrites and the financial 
resources referred to in Article 11 (1) (e); 

(c) submit a scheme of operations in accordance with 
Anicle 11; 

(d) designate a general representative having his 
permanent residence and abode in the host ~ountry 
and possessing sufficient powers to bind the 
undertaking in relation to third parries and to 
represent it in relations with the authorities and 
courts of the host country; if the representative has 
a legal penonality, it must have irs head office in the 
host country and it must in its tum designate an 
individual to represent it who complies with the 
above conditions. The designated representative 
shall not be obiected to by the Member State except 
on crounds relating ., repute or technical 
qualifications such as apply to directors or managers 
of undenakinp whose head offices are situated in 
the territory of the State in question. 

2. Each Member State shall require that for the 
purpose of extending the business of the agency or 
branch, either to adler classes or to adler pans of the 
national territory in the case provided for in Article 6 
(2) (d), the applicant for the authorization shall submit 
a scheme oi operations in accordance with Article 11 
and comply with the conditions contained in paragraph 
1 (b) of this Article. 

3. The present coordinatina measures shall not prevent 
Member Stacn £ron enforcina provisions requiring, for 
all iDsurance undcnak.inp. approval of me ceneral and 
special policy conditions, of me technical bases for 
calculatinc in particular premium rates and rcscnes 
referred to in Article 17 and of any other document 

· nec:euary for the normal exercise of supervision. 

4. The abovementioned provasaons may nor require 
that any application for authorization shall be examined 
in the lipt of the economic requirements of the market. 

Article l l 

1. The scheme of operations of the agency or branch 
referred to in Article 10 (1) (c) and (2) shaU contain the 
followinc paniculan or evidence of: 

(a) the nature of the wmmiancnts which the 
unclenakifta proposes to take on in the host country; 
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the general and special policy conditions which it 
proposes to use; 

(b) the technical bases which the undertaking proposes 
to employ for each dass of business, induding the 
data needed to calculate premium rates and reserves 
referred to in Artide 17; 

{c) the guiding principles as to reinsurance; 

(d) the state of the undertaking's solvency margin and 
guarantee fund referred to in Anicles 18, 19 and 20; 

(e) estimates relating to the expenses of installing the 
administrative services and the organization for 
securing business and the financial . resources 
intended to oover them; 

and, in addition shall include, for rhe fint three 
financial yean: . 

(f) a forecat balance sheet for the agency or branch; 

(g) a plan 1ening out detailed estimates of inCDme and 
expenditure in respect of direct busine~~, reinsurance 
ac:ceptaDCCI and reiMurancc CCSii~ 

2. The scheme of operations shall be acxompanied by 
the balance sheet and profit and loss acxount of the 
undertaking for each of the past three financial yean. U, 
however, it has not yet been in businaa for three 
financial years it shall be required to fumi •. them only 
for the financial yean axnpleted. 

3. The scheme of operations, together with the 
observations of the authorities competent to issue 
authorization, shall be forwarded to the competent 
authorities of the head--office Member State. The latter 
authorities shall communicate their opinion to the 
former within three months from the receipt of the 
documents; if daeir opinion has not been communicated 
upon the expiry of this time, it shall be deemed to :be . 
favourable. 

Artie/~ 12 

Any decision ro refuse an authorization shall be 
accompanied by the precise grounds for doing so and 
notified to the undertaking in question. 

Each Member State shall make provision for a right to 
apply to the courts should there be any refusal. 

Such provision shall also be made with regard to cases 
where the competent authorities have not dealt with an 

application for an authorization upon the expiry of a 
period of six months from the date of its receipt. 

Article 13 

1. Subject to paragraph 3, no undertaking may 
simultaneously carry on in a Member State the activities 
refcrrred to in the Annex to the first coordination 
Directive (non-life insurance) and those listed in Anide 
1 of this Directive. 

2. Where an undertaking carrying on the activities 
referred to in the Annex to the fint coordination 
Directive (non-life insurance) has financial, oommercial 
or administrative links with an undertaking carrying on 
the activities covered by this Directive, the supervisory 
authorities of the Menabcr Staca in whole rermory the 
head offices of lhOIC unclertakinp are situated shaD 
CDSure chat the aa:ounta of the undenakinp iD quellion 
are not diiiOfted by apeemaua baweea.. lhac 
undenakinp or by any~ which could affect 
the apponiOIIIDCDt of expe111a and iacome. 

3. Subject to parapaph 6, unclenaltiap which at the 
time of nocific:ation of this Directive carry on 
simultaneously in a Member State both of lhe acttritiea 
referred to in paraaraph 1 may CONinue 10 do 10· there 
provided that each aaiviry is sepantely manapd in 
accordance with Anide 14. 

4. The underukinp referred to in parqraph 3 may set 
up agencies or branches in the ocher Member ·States 
only for the da11e1 listed in the Annex ro dte first 
coordination Directive (non-life insurance). 

S. The undenaldnp referred to in parasraph J may, 
by settina up subsidiaries in other Member States to 
carry on the aaiviriet referred to in this Directive, avail 
thantelves of the condition~ and facilities laid down· in 
Anide 35 for a transitional period of 10 years from che 
date of notification of this Directive, provided they do 
not already have an agency or branch carryinc on in 
such Member States any activities other than those 
covered by this Directive. · 

6. (a) Any Member State may require undenakings 
whose head offices are established in its 
territory to cease, within a period to be 
determined by the M~mber State concemed, 
the simultaneous pursuit of activities in which 
they were engaged at the time of notifacation of 
this Direc;tive. 

(b) After consulting the supervisory. au~ority of the 
head offi« Member State, panicularly in regard 
to the period within which such action must 
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take place, any Member State may also impose 
this requirement on agencies or branches 
established in its territory which simultaneously 
carry on both activities there. 

(c) Agencies and branches of the undenakings 
referred to in paragraph 3 which, at the time of 
notification of this Directive, arc engaged in the 
territory of a Member State solely in the 
activities oovered by this Directive may continue 
their activities there. If the undertaking wishes to 
carry on the activities covered by the fint 
ooordinarion Directive (non-life insurance) in 
that territory it may only carry on the activities 
mentioned in this Directive through a subsidiary. 

Articl~ 14 

1. The separate management referred to in Article 13 
(3) must be organized in such a way that the activities 
covered by this Directive are distinct &om the activities 
covered by the fint c:oordinalion Directive (non-life 
insurance) in order that: 

- the rcspecrive interests of life policy-holden and 
non-life policy-holden are not prejudiced and, in 
particular, that profits from life assurance benefit 
life policy-holden as if the undertaking only carried 
on the activity of life assurance, 

- the minimum financial obligations, in particular 
solvency margins, in respect of one or other of the 
two activities, namely an activity under this 
Directive and an aaivity under the fint 
coordination Directive (non-life insurance) arc not 
bome by the other activity. 

However, as long as the minimum financial obligations 
are fulfilled under the conditions laid down in the 
second indent of the fint subparagraph and, provided 
the competent authority is informed, the undertaking 
may use those explicit items of the solvency margin 
which are still available for one or other activity. 

The supervisory authorities shall analyze the results in 
both activities so as to ensure that the provisions of this 
paragraph are complied with. 

2. (a) Accounts shall be drawn up in such a manner as 
to show the soU~ccs of the results for each of the 
two activities, life assurance and non-life 
insurance. To this end all income (in panic:ular 
premiums, payments by re-insuren and 
investment income) and expenditure (in 
particular insurance settlements. additions to 
technical reserves, reinsurance premiums, 

operating expenses in respect of insurance 
business) shall be broken down according to 
origin. Items common to both aaiviries shall be 
entered in accordance with methods of 
apportionment to be accepted by the competent 
supervisory authority. 

(b) Undertakings must, on the basis of the accounts, 
prepare a sratement clearly identifying the items 
making up each solvency margin, in accordance 
with Article 18 of this Directive and Article 16 
( 1) of the fint coordination Directive (non-life 
insurance). 

3. If one of the solvency margins is insufficient, the 
supervisory authorities · shall apply to the deficient 
activity the measures provided for in the relevant 
Directive, whatever the results in the other activity. By 
way of derogation from the semnd indent of the fint 
subparagraph of paragraph 1, these measures may 
involve the authorization of a transfer &om one activity 
to the other. 

Section 8 

Coaclitioas for canyina oa activities 

Artick 15 

Member States shall collaboratle closely with one 
anocher in supervising the financial position of 
aurhorized undertakings. 

Artick 16 

The superYisory authority of the Member State in 
whoee territory the head office of the undertaking is 
situated must verify the state of solvency of the 
undertakin1 with respect to its entire business. The 
supervisory authorities of the other Member States shall 
provide the former with all the information necessary to 
enable such verification to be effected. 

Artick 17 

1. Each Member State in whose territory activities arc 
carried on by an undenaking shall require the 
undertaking to establish sufficient technical reserves, 
includina mathematical reserves. 

The amount of the technical reserves, including 
mathematical reserves, shall be determined according to 
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the rules faxed by the Member State, or, in the absence 
of such rules, according to the established practices in 
such State. 

2. Technical reserves, including mathematical reserves, 
shall be required to be covered by equivalent and 
matching assets localized in each country where 
activities are carried on. Member States ~y, however, 
permit relaxations in the rules as to matching assets and 
the localization of assets. Relaxations of the rule on 
matching assets shall take account of the characteristics 
of life assurance which is primarily a form of capital 
and long-term insurance. 

Having regard to its special position, Luxembourg may, 
pending coordination of legislation on the winding-up 
of undertakings, retain its system of guarantees for 
technical reserves, including mathematical reserves, 
existing at the date of notification of this Directive. 

The regulations of the country where activities are 
carried on shall determine the nature of such asaets and, 
where appropriate, the extent to which they may be 
used for the purpose of covering the technical reserves, 
including mathematical reserves, and shall also 
daami.ne the rules for valuing such assets. 

Compliance with these regularions may be ensured by 
me intervention of a penon or institution from outside 
the uadenaking with responsibility for verifying on the 
spot whether the assets representing technical reserves, 
including mathematical reserves, comply with the 
regulations. lbis shall be the function of, in particular, 
the 'Treuhinder' in Germany and of the 'tillidsmand' in 
Denmark. 

3. If a Member State allows any technical reserves, 
including mathematical reserves, to be covered by 
claims against re-insuren, it shall fix the percentage so 
allowed. In such case, it may not require the assets 
representing such claims to be localized in ics territory, 
nocwithstanding the provisions of paragraph 2. 

4. The supervisory authority of the Member State in 
whose territory the head office of an undenaking is 
situated shall verify that its balance sheet shows in 
respect of the teChnical reserves, including mathematical 
reserves, assets equivalent to the underwriting liabilities 
assumed in all the counmes where it carries on 
activitie1. 

Article JB 

Each Member State shall require of every undertaking 
whose head office is situated in its territory an adequate 
solvency margin in respect of its entire business. 

The solvency margin shall consist of: 

1. the assets of the undenalcing, free of all foreseeable 
liabilities, less any intangible items; in panicular the 
following shall be included: 

- the paid-up share capital or, in the case of a 
mutual concern, the paid-up amount of its fund, 

- one half of the unpaid-up share capital or fund 
once 25% of such capital or fund are paid up, 

- statutory reserves and free reserves not 
corresponding to underwriling liabilities, 

- any carry-forward of profits; 

2. in so far as authorized under national law, profit 
reserves appearing in the balance shc.ct where they 

· may be used to cover any loaea which may arise 
and where they have not been made. available for 
diaributioa to policy-holden; 

3. upon application, with supporting evidence, by the 
unclenaking to the supervi10ry authority of the 
Member Sta~ in the territory of which its head 
office is situated and with the agreement of that 
authority: 

(a) an amount equal to SO% of the .,ladertak.ing's 
future profits; the amount oi the fucure profits 
shall be obtained by multiplying the estimated 
annual profit by a factor which represents the 
average period left to run on policies; the factor 
used may DOt txa:ed 1 0; the estimated annual 
profit lhaU be the arithmetical averase of the 
profits made over the last five yean in the 
activities listed in Article 1. 

The bases for calculating the factor by which the 
estimated annual profit is to be multiplied and 
the items comprising the profia made shall be 
defmed by common agreement by the competent 
authorities of the . Member States in 
collaboration with the Commission. Pending 
such agreement, those items shall be determined 
in accordance with the laws of the· Member 
State in the territory of which the undertaking 
(head office. agency or branch) carries on its 
activities. 

When the ·competent authorities have defined 
the concept of profits made, the Commission 
shall submit proposals for the harmonization of 
this concept by means of a Directive on the 
hannonization of che annual accounts of 
insurance undertakings and providing for the 
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coordination set out in Article 1 (2) of Directive 
78/660/EEC (I); 

(b) where Zillmerizing is not practised or where, if 
practised, it is less than the loading for 
acquisition costs included in the premium, the 
difference between a non-Zillmerized or 
partially Zillmerized mathematical reserve and a 
mathematical reserve Zillmerizcd at a rate equal 
to the loading for acquisition costs included in 
the ·premium; this fagure may not, however, 
exceed 3·So/o of the sum of the differences 
between the relevant capiral sums of life 
assurance activities and the mathematical 
reserves for all policies for which Zillmerizing is 
possible; the difference shall be reduced by the 
amount of any undepreciated acquisition costs 
entered as an asset; 

(c) where approval is given by the supervisory 
authoqcies of the Member States concerned in 
which the undenalcing is carrying on its 
activities any hidden reserves resulting from the 
under-estimation of assets and over-estimation of 
liabilities other than mathematical reserves in so 
far as such hidden reserves are not of an 
exceptional nature. 

Article 19 

Subjea to Anicle 20, the minimum solvency margin 
shall be determined as shown below according to the 
classes of insurance underwritten: 

(a) For the kinds of insurance referred tn in Anicle 1 (1) 
(a) and (b) other than assurances linked to 
investment funds and for the operations referred to 

. in Artide 1 (3), it must be equal to the sum of the 
following two results: 

- fint result: 
a -4% &action of ·the mathematical reserves, 
relating to direct business gross of re-insurance 
cessions and to re-insurance acc:cptances shall be 
multiplied by the ratio. for the last financial 
year,. of the total mathematical reserves net of 
re-insuran.,;e cessions to me gross total 
mathematical reserves as specified above; that 
ratio may in no case be less than 8S%; 

- second result: 
for policies on which the capital at risk is not a 
negative figure, a 0·3% fraction of such capital 

(') OJ No L lll. 14. I. 1978, p. 11. 

underwritten by the undenalcing shall be 
multiplied by the ratio, for the last financial 
year, of the toral capital at risk retained as the 
undcnaking's liability after re-insurance cessions 
and retrocessions to the total capital at risk 
gross of re-insurance; that ratio may in no case 
be less than SO%. 

For temporary assurance on death of a maximum 
term of three yean me above fraction shall be 
0·1%; for such assurance of a tenn of more than 
three yean but not more than five yean the above 
fraction shall be 0·15%. 

(b) For the supplementary insurance referred to in 
Article 1 (1) (c), it shall be equal to the result of the 
following calaalation: 

- the premiums or contributions (inclusive of 
charges ancillary to premiums or contributions) 
due in respect of direct business in the last 
financial year in respect of all financial years 
shall be agrcpted; 

- to this agrepte there shall be added the 
amount of premiums accepted for all 
reinsuranc:e in the last financial year; 

- from this sum shall then be deducted the total 
amount of premiums or contributions cancelled 
in the last financial year as well as the total 
amount of taxa and levies penaining to the 
premiums or contributions entmng into the 
agrcgate. 

The amount so obtained shall be divided into two 
portions. the first extending ap to 10 million unirs 
of account and the second comprising the excess; 
18% and 16% of these ponions respectively shall 
be calculared and added togelher. 

The result shall be obtained by multiplying the sum 
so calculated by the ratio existing in resP«t of the 
last financial year between the amount of claims 
remaining to be borne by the undertaking after 
deducrion of transfers for reinsurance and the gross 
amount of claims; this ratio may in no case be less 
than SO%. 

In the case of the assocation of underwriters known 
as Uoyd's, the calculation of the solvency margin 
shall be made on the basis of net premiums, which 
shall be multiplied by flat-rate percentage fixed 
annually by the supervisory authority of the 
head-office Member State. This flat-rate percentage 
must be calculated on the basis of the most recent 
statistical data on commissions paid. The details 
together with the relevant calculations shall be sent 
to the supervisory authorities of the countries in 
whole territory Lloyd's is established. 
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(c) For permanent health insurance not subject to 
cancellation referred to in Article 1 (1) (d), and for 
capital redemption operations referred to in Article 
1 (2) (b), it shall be equal to a 4% &action of the 
mathematical reserves calculated in a>mpliance with 
the conditions set out in the fint result in (a) of this 
Article. 

(d) For tontines, referred to in Article 1 (2) (a), it shall 
be equal to 1% of their assets. 

(e) For assurances covered by Anicle 1 (1) (a) and (b) . 
linked to investment funds and for the operations 
referred to in ~cle 1 (2) (c), (d) and (e) .. it shaD be 
equal to: 

- a 4'ro fraction of the mathematical reserves, 
calculated in compliance with the conditions set 
out in the first result in (a) of this Article in so 
far as the undertaking bears an investment risk, 
and a 1% &action of the reserves calculated in 
the fashion, in so far as the undertakina bean 
no invesanent risk provided that the term of me 
contract cxca:ds five years and me alloc:alion to 
cover manal""'"'t expenses · set out in the 
contract is fixed for a period exceedina five 
yean 

plus 

- a 0·3% fraction of the capital at risk c:alcularcd 
in mmplianc::e with the conditions set out in the 
first subparaaraph of the JeCOnd result of (a) of 
this Article in so far as the undertaking coven a 
death risk. · 

A.rtiele 20 

1. One third of the minimum solvency margin as 
specified in Article 19 shall constitute the guarantee 
fund. Subject to paragraph 2, at least SO % of this fund 
shall consist of the items listed in Anic:le 18 (1) and (2). 

2. (a) The guarantee fund may not, however, be less 
than a minimum of 800 000 units of account. 

(b) Any Member State may provide for the 
minimum of the guarantee fund tc) be reduced to 
600 000 ·units of account in the case of mutual 
associations and mutual-tjpe associations and 
tontines. 

(c) For mutual associations referred to in the second 
sentence of the second indent of Article 3 (2), as 
soon as they come within the scope of this 
Directive, and for tontines, any Member State 
may permit the establishment of a minimum of 

the guarantee fund of tOO 000 units.of account 
to be inaeased progresively to the amount fixed 
in (b) by successive ttanc:bes of 100 000 units of 
account whenever the contributions increase by 
SOO 000 units of account. · 

(d) The minimum of the parantee fund referred to 
in (a), (b) and (c) must consist of the items listed 
in Artide 18 (1) and (2). 

3. Mutual associations wishing to extend their 
business within the meaning of Article 8 (2) or Article 
10 may not do so unlea they comply immediately with 
the requirements of paragraph 2 (a) .and .(b) of this 
Ani de. 

Article 21 

1. Member Stata shall not prescribe any rules as to 
the choice of the a11e11 in exce• of those mpn:senting 
the reserves referred to in Article 17. 

2. Subiect to Anide 17 (2), Article 24 (1) and '(3) and 
the last IUbparapapb of Article 26 ( 1), Member Stata 
shaD not restnin me free dilpOI&I of A11CU, whether 
movable or immoYable, fOI'IIIing pan . Of 'the aaca of 
authorized undenakinp. ' 

3. This Anide shall not preclude any measures which 
Member States, while obsemn1 the rules prevailing in 
oountries where activities are carried on aa reqUired 
under Anide 17 (2) and while aafeparding-the interests 
of policy-holden, are eatided co take as owners or 
memben or aiiOCiata of the undenaltings in question. 

Article 22 

1. Member States may not require undertakinp to 

cede pan of their unclerwritins of activities listed in 
Article 1 to an orpnization or orpnizations designated 
by national regulations. 

2. (a) The Italian Republic: may, as an exception, 
continue to require undcnakinp established in 
its territory to cede pan of rheir undenvritins to 
the lstituto Nazioqalc di Auic:urazionk on 
condition that: 

- the extent of that requirement as at the time 
of notification of this Directive is in no way 
enlarged, 

- where acxount is taken, in determining the 
compulsory cession percentage, of the 
period during which the agency or branch 
has been established in July, ac:c;ount shall 
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also be taken of the total number of 
financial yean during which the undertaking 
has carried on the kinds of insurance 
referred to in Artide 1 in the territory of the 
Member State in which its head office is 
situated. In such cases, the competent 
authority in that State shall issue a 
certificate in conformity with that referred 
to in ArtiCle 10 ( 1) (b) in respect of the 
entire period during which the undertaking 
has carried on business in those kinds of 
insurance. 

(b) This maaer shall be re-examined in connection 
with a second Direaive relating to the 
coordination of laws on life assurance and 
laying down provisions intended to facilitate the 
effective exercise of &eedom to provide services. 

Article ·23 

1. Each Member State shall require every undertaking 
whose head office is simated in its territory to produce 
an anaual account, covering all types of opera~on, of its 
ftnancial situation and solvency. 

2. Member Scates shall require undercakinp carrying 
on activities in their territory to render periodically the 
reaams, together with statistical documents, which are 
necessary for the purposes of supervision. The 
competent supervisory authorities shaD furnish each 
other with the documents and information necasary for 
exercising supervision. 

Article 24 

1. If an undertaking does not comply with the 
provts1ons enviuged in · Article '1, the supervisory 
authority of the Member State in whose territory it 
carries on its activity may prohibit the free disposal of 
assets localized in that Member State after having 
informed the supervisory authorities of the head-office 
Member State of its intention. 

2. For the purposes of restorting the financial situation 
of an undenaking whose solvency margin has fallen 
below the minimum required under Article 19, the 
supervisory auchority of the head-office Member State 
shall require a plan for the restoration of a sound 
fmancial position to be submitted for its approval. 

3. If the solvency margin falls below the guarantee 
fund as defined in Article 20, or if the latter is no longer 
constiNted as laid down in that Anicle. the supervisory 
authority of the head-office Member State shall require 

the undertaking to submit a shon-tenn finance scheme 
for its approval. 

It may also restria or prohibit the free disposal of the 
assets of the undmaking. It shall inform the authorities 
of other Member States in whose territories the 
undertaking is authorized of any measures and the latter 
shall, at the request of the former, take the same 
measures. 

4. The competent supervisory authorities may further 
take all measures necessary to safeguard the 
policy-holden' interests in the cases provided for in 
paragraphs 1 and. 3. 

S. The supervisory authorities of other Member States 
in whose territory the undertaking in question has also 
been authorized shall collaborate for the purpose of 
implementing the provisons referred to in paragraphs 1 
tO 4. 

Artkle 25 

1. Each Member State shall make it possible for an 
authorized undertakina to usip all or pan of its 
ponfolio of policies if the allipees possess the 
necessary solvency marwin, due account being caken of 
the assignment. 

The supervisory authorities concerned shall consult each 
other before approving such a•ipment. 

2. Once approved by the competent national 
authority, such allipmenr shall affect directly the 
policy-holders concerned. 

Section C 

Withdrawal of •lhoriution 

Article 26 

1. The authorization granted by the competent 
authority of the Member State in whose territory the 
head office is situated may be withdrawn by such 
authority if the undertaking: 

(a) no longer fulfils the conditions of admission; 

(b) has been unable, within the time allowed, to take 
the measures contained in the restoration plan or 
finance scheme referred to in Article 24; 

(c) fails seriously in its obligations under the national 
regulations. 

In the event of the withdrawal of the authorization. the 
supervisory authority of the had-office Member State 
shall notify such withdrawal to the supervisory 
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authorities of other Member States whiCh have 
authorized the undertaking; they shal~ thereupon, also 
wirbdraw their authorization. The supervisory authority 
of the head-office Member State shall, in conjunction 
with such other authorities, take all necessary measures 
to safeguard policy-holders' interests and, in partiallar, 
shall restrict the free disposal of the assets of the 
undertaking if such restriction has not been already 
imposed in accordance with the provisions of the 
second subparagraph of Article 24 (1) and (3). 

2. An authorization granted to an agency or branch of 
an undertaking whose head office is situated in another 
Member State may be withdrawn if the agency or 
branch: 

(a) no longer fulfils the conditions for admission; 

(b) fails seriously in its obligations under the regulations 
of the Member State where it carries on its activity, 
with respect in paniaalar to the establishment of 
reserves referred to in Article 17 .. 

Before withdrawing audlorizalion the supervisory 
authorilies of the Member State whae the activity is 
carried on shall consult the supervisory authority of the 
Member State where the head office is situated. If they 
deem it necawy to suspend the businaa of such 
aaenCY or branch before, consultalion is concluded, they 
shall immcdiaaely advise the supcrvi10ry . authority of 
the country where the head office is siruated. 

3. Any decision to withdraw authorization or suspend 
business shall be supported by precise reaiODI and 
notified to rhe undertaking in question. 

Each Member State shall make provision for a right to 
apply to the courts against such a decision. 

1TTLE Ill 

RULES APPLICABLE TO AGENClF.S OR BRANOIF.S 
ESTABUSHED wrnDN 1HE COMMUNITY AND 
BELONGING TO UNDERTAkiNGS WHOSE HEAD 

omCES ARE OUTSIDE TilE COMMUNITY 

Article 27 

1. Each 1\.fember State shall make access to the 
activities referred to in Article 1 by any undertaking 
whose head office is outside the Community subject to 
an official authorization. 

2. A Member State may grant an authorization if the 
undenaking fulfils at least the following conditions: 

(a) it is entided to undenake insurance activities 
covered by Article 1 under its national law; 

(b) it establishes an agency or branch in the territory of 
such Member State; 

(c). it undertakes to establish at the place of 
management of the agency or branch accounts 
specific to the activity which it canies on there and 
to keep there ·all the reoords relating to the business 
transacted; 

(d) it designates a general representative, to be 
approved by the competent authorities; 

(e) it possesses in the Member State where it carries on 
an activity assets of an amount equal in value to at 
least one half of the minimum amount prescribed in 
Anicle 20 (2) (a) in respect of the guarantee fund 
and deposits one fourth of the minimum amount as 
security; 

(f) it undertakes to keep a solvency margin mmplying 
with Article 29; 

(g) it submits a scbeme of operations in accordance 
with Artic:lc 11 (1) and (2). 

Articw 2s 

Member States shaD require undertakings. to establish 
reserves, referral to in Article 17, adequate to mver the 
underwriting liabilities assumed in their territories. 
Member States shall see that the asency or branch 
coven such reserves by means of allds which are 
eqwvalenr to such reserves and, to the extent fixed by 
the Member State in question, matching assecs. 

The law of the Member States lhall be applic;able to the 
calculation ol such reserves. the determination of 
categOries of investment and lhe valuation of aiSCII, 
and, where appropriate, the determinacion of the extent 
to which their aaen may be used for the purpo.e of 
covering such reserves. 

The Member State in question shall require that the 
assets covering these reserves, shall be localized in its 
territory. Anicle 17 (3) shall7 however, apply. 

Artick 29 

1. Each Member State shall require of agencies or 
branches set up in its territory a solvency margin 
consisting of the items listed in Article 18. The 
minimum solvency margin shall be caladated in 
accordance with Anicle 19. However, for the purpose 
of calculating this maflin, account shall. be taken only 
of the operations effected. by the agency or branch 
concerned. · 
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2. · One third of the minimum solvency margin shall 
constitute the guarantee fund. 

However, the amount of this fund may not be less than 
one half of the minimum required under Article 20 (2) 
(a). The initial deposit lodged in accordance with Article 
27 (2) (e) shall be counted towards such guarantee fund. 

The guarantee fund and the minimum of such fund shall 
be constiNted in acc:ordan." with Anicle 20. 

3. The assets representing· the minimum solvency 
margin must be kept within the Member State where 
activities are carried on up to the amount of the 
guarantee fund and the exCess within the Community. 

Article 30 

1. Any undertaking which has requested or obtained 
authorization from more than one Member State may 
apply for the following advantages which may be 
granted only joindy: 

(a) the solvency margin referred to in Article 29 shaD be 
calaalated in relation to the entire businna which it 
carries on within the Community; in such case, 
aa:ount shaD be taken only of the operations 
effected by all the agencies or branches established 
within the Community for the purposes of this 
calculation; 

(b) the deposit required under Article 27 (2) (e) shall be 
lodged in only one of those Member States; 

(c) the assets representina the guarantee fund shall be 
localized in any one of the Member States in which 
it carries on its activities. · 

2. Application to benefit &om the advantages provided 
for in parqrapb 1 shall be made to the competent 
authorities of the Member States concemed. The 
application must state the authority of the Member 
State which ·ttr future is to supervise cbe solvency of the 
entire business of the agencies or branches established 
within the Community. Reasons must be given for the 
choice of authority made by the undertaking. The 
deposit ahall be lodged with that Member State. 

3. The advantages provided for in paragraph 1 may 
only be granted if the competent authorities of all 
Member States in which an application has been made 
agree to them. They shall take effect from the time 
when the selected supervisory authority informs the 
other supervisory authorities that it will supervise the 
state of solvency of the entire business of the agencies or 
branches within the Community. 

The supervisory authority selected shall obtain from the 
other Member States the information necessary for the 

supervision of the overall solvency of the agencies and 
branches established in their territory. · 

4. At the request of one or more of the Member States 
concerned, the advantages granted under this A rticlc 
shaD be withdrawn simultaneously by all Member 
States conc:emed. 

Artick 31 

1. (a) Subject to point (b), agencies and branches 
referred to in this Title may not simultaneously 
carry on in a Member State the activities 
referred to in the Annex to the fint coordination 
Directive (non-life insurance) and those covered 
by this Directive. 

(b) Subject to point (c), Member States may provide 
that agencies and branches referred to in this 
Tide which at the time of notification of this 
Directive carry on both activities simultaneously 
in a Member Stale may continue to do so there 
provided ·that each aai'vicy is separately 
manaaed in accordancz with Article 14. 

(c) Any Manber State which under Article 13 (6) 
(a) and (b) requires unclertakinp established in 
its territory to cease the simultaneous punuit of 
the activities in which they are enpced at the 
time of notificatioa of this Directive must also 
impose this requirement on agencies and 
branches referred to in this Tide which are 
established in its territory and simultaneously 
carry on both aaivities there. 

(d) Member States may provide that agencies and 
branches referred to in this Title whose head 
office simultaneously carries on both activities 
and which at the time of notification of this 
Directive carry on in the lerritory of a Member 
State solely the activity covered by this Directive 
may continue their activity there. If the 
undertaking wishes to carry on the activity 
l'dened ro in the first coordination Directive 
(non-liR insurance) in rhar tenitory it may only 
carry on the activity covered by this Directive 
through a subsidiary. 

2. Anicles 23 and 24 shall apply mutatis mutandis to 
agencies and branches referred to in this Title. 

For the purposes of applying Anicle 24, the supervisory 
authority which supervises the overall solvency of 
agencies or branches shall be treated in the same way as 
the supervisory authority of the head-office Member 
State. 
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3. In the case of a withdrawal of authorization by the 
authority referred to in Article 30 (2), this authority 
shall notify the supervisory authorities of the other 
Member States where the 'undertaking operates and the 
latter authorities shall take the appropriate measures. If 
the reason for the withdrawal of authorization is the 
inadequacy of the solvency margin calculated in 
accordance with Article 30 (1) (a), the supervisory 
authorities of the other Member States concerned shall 
also withdraw their authorizations. 

Article 32 

The Community may, by means of agreements 
concluded pursuant to the Treaty with one or more 
third countries, agree to the application of provisions 
different from those provided for in this Title, for the 
purpose ensuring, under conditions of reciproCity, 
adequate protection for policy-holden in the Member 
States. 

1TI1.E IV 

TRANSmONAL AND 01HEJl PROVISIONS 

Artick33 

1. Member States shaD allow undertakings rcfeaed to 
in Title II which at the entry into force of the 
implementing measures to this Directive provide 
iusuranc:e in their territories in one or more of me 
datsa referred to in the Annex, a period of five yean 
&om the date of notification of this Directive in order to 
mmply wim Articles 18, 19 and 20. 

2. Funhermore, Member States may: 

(a) allow any undertakinp referred to in paragraph 1, 
which upon the expiry of the fiv~year period have 
not fuUy established the 10lvency margin, a further 
period not exc:eeding two yean in which to do so 
provided that such undert:akings have, in accordance 
with Arride 24, submitted for the approval of the 
superviaory. authority the measures which they 
propose to take for such purpose; 

(b) except for me mutual associations referred to in the 
seamd sentcncz of the secnnd indent of Article 3 
(2), exempt undertakings referred to in paragraph 1 
of this Artide, for which upon the expiry of the 
fiv~year period the solvency margin to be 
established punuant to Article 19 without 
.deduction for re-insurance does not reach the 
minimum of the guarantee fund referred to in 
Article 20 (2) (a) and (b), from rhe requirement to 
establish this fund before the end of the financial 
year in respect of which the solvency margin 
referred to reaches this minimum amount. 

The maximum period thus granted to these 
undertakings to establish this minimum amount 
shaD in no case exceed 10 yean from the date of 
notification of this Directive. 

3. Undertakinp desiring to extend their business 
within the meaning of Article 8 (2) or 10 may not do so 
unless they oomply immediately with the rules of this 
Directive. 

4. Undertakings having a structure different from any 
of those listed in Article 8 may continue, for a period of 
three yean &om the notification of this Directive, to 
carry on their present business in the legal form in 
which they are coostituted at the time of such 
notification. Undertakings let up in the United Kingdom 
by Royal Ola.ur or by private Act or by special Public 
Act may carry on their aaivity in their present form for 
an unlimited period. 

The Member States in question shall draw up a list of 
such undertakinp and coiiUIIUDicace it to cbe ocher 
Member States and che Commillioa. 

S. Undertakinp which, in accordancle with their 
objeas, carry on the activities of life 8IIUr8DCie and 
savinp operations may continue to carry on such 
activities, wim the cxcepcioo of savinp operations, 
which must cease within three yean from the date ol 
notification of this Directive. As an exczption, the 
'Caisse generale d'iparpe ct de retraite 
(CGER)'/'Aigemene Spoor· en Li&entekas (ASLK)' in 
Belpum, the IOCiecies n:giaercd under the Frieadiy 
Soc:iaies Acts in che United K.inplom and the 'Bana 
nazionale delle communicazioni' in Italy may coatinue 
the activities they were carrying on when the Directive 
waa notified. 

6. Undertakinp which carry on simultaneously both 
activities in accordance wirh the terms of Article 13 
shall have a period of five yean from the date of 
notification of dtis Direaive to comply with the 
provisions of Article 14. 

7. At che request of undertakings which comply with 
the requirements of Articles 17 to 20, Mtmber States 
shall cease to apply any restrictive measures such as 
those relating to monpges, deposia or ICCUrities 
esrablished under their present regulations. 

Artick J.f 

Member States shall allow agencies or branches referred 
to in Tide Ill which, at the entry into force of the 
implementing measures to this Directive, are carrying 
on one or more classes referred to in Annex I and which 
do not extend their business widUn the meanins of 
Article 10 (2), a maximum period of five yean from the 
date of notification of this Directive in order to comply 
with the conditions in Article 29. 
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Article 35 

Where subsidiaries are set up in accordance with Article 
13 (5), half the minimum of the guarantee fund may 
take the form of an irrevocable financial guarantee from 
the parent company, subiect to the following 
requirements: 

(a) at least 95 o/o of the subsidiary's share capital must 
be held by the parent company; 

(b) unpaid-up share capital may not be used to 
constitute that half of the minimum of the guarantee 
fund which is not covered by the irrevocable 
financial guarantee; and 

(c) the financial requirements of both the first 
coordination Directive (non-life insurance) and this 
Directive must be met by the parent company, the 
funds corresponding to the amount of the guarantee 
not being considered as pan of its free assets. 

Subsidiaries may benefit from this arrangement for a 
period of seven years as from the date when it is 
granted. During this period, and from the third year 
onwards at the latest, subsidiaries must progressively 
replace the parent company's guarantee by free assets; 
subsidiaries shall submit a plan to this effea to the 
competent supervisory authority for its agreement 
together with their request for authorization. 

Article 36 

During a period which terminates at the time of the 
entry into force of an agreement concluded with a third 
country pursuant to Article 32, and at the latest upon 
the expiry of a period of four years after the notification 
of this Directive, each Member State may retain for 
undenakings of that country established in its territory 
the rules applied to them on 1 january 1979 in respect 
of matching assets and the localization of technical 
reserves. including mathematical reserves. provi~d that 
notification is given to the other Member States and the 
Commission and that the limits of relaxations granted 
pursuant to Article 17 (2) in favour of the undenakings 
of Member States established in its territory are nor 
exceeded. 

Article 37 

1. Where a Member State requires of its own nationals 
proof of good repute and proof of no previous 
bankruptcy, or proof of either of these, that State shall 
accept as sufficient evidence in respect of nationals of 
other Member States the production of an extract from 
the 'iudicial record' or, failing this, of an equivalent 
document issued by a competent judicial or 

administrative authority in the Member State of origin 
or the Member State whence rhe foreign national comes 
showing that these requirements have been met. 

2. Where the Member State of origin or the Member 
State whence the foreign national concerned comes docs 
not issue the document referred to in paragraph 1, it 
may be replaced by a declaration on oath - or in States 
where there is no provision for declaration on oath by a 
solemn declaration - made by the person concerned 
before a competent iudicial or administrative authority 
or, where appropriate, a notary in the Member State of 
origin or the Member State whence that person· comes; 
such authority or notary shall issue a certificate 
attesting the authenticity of the declaration on oath or 
solemn declaration. The declaration in respect of no 
previous bankruptcy may also be made before a 
competent professional or trade body in the said 
country. 

3. Documents issued in accordance with paragraphs 1 
and 2 must not be produced more than three months 
after their date of issue. 

4. Member States shall, within the time limit of 18 
months from the date of notification of this Directive, 
designate the authorities and bodies competent to issue 
the documents referred to in paragraphs I and 2 shall 
fonhwith inform the other Member States and the 
Commission thereof. 

Within the same rime limit, each Member State shall 
also inform the other Member States and the 
Commission of the authorities or bodies to which the 
documents referred to in this Article are to be submitted 
in support of an application to carry on in the territory 
of this Member State the ac.tivirics referred to in 
Article 1. 

TITLE V 

FINAL PROVISIONS 

Articl~ JR 

The Commission and the competent authorities of the 
Member States shall collaborate closely for the purpose 
of facilitating supervision of direct insurance within the 
Communaty and of examining any difficulties which 
might arise in the application of this Directive. 

Article 39 

1. The Commission shall submit to the Council, within 
six years from the date of notification of this Directive, 
a repon dealing with the effects of the financial 
requirements imposed by this Directive on the situation 
in the insurance markets of the Member States. If 
necessary, rhe Commialion shall submit interim reports 
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to the Council before the end of the transitional period 
provided for in Article 33 ( 1 ). 

2. Following a period of 10 years from the notification 
of this Directive, the Commission shall su~mit to the 
Council a report dealing with the operations of the two 
types of undertakings covered by this Directive: that is 
to say, those undertakings which carry on 
simultaneously the activity covered · by the first 
coordination Directive (non-life insurance) in addition 
to the activity covered by this Directive and those 
undertakings which carry on only the activity covered 
by this Direaive. 

3. The Counci~ acting on a proposal from the 
Commission, shall every two yean examine and. where 
appropriati, review the amounts expftlled in units of 
account in this Directive, in the light of how the 
Community's economic and monetary liNation has 
evolved. The Commillion shall submit its first proposal 
in this connecbon to the Council at the time ai a · 
propoul coac:eming non-life insurance, as laid down in 
Anide 3 of Directive 76/SIO/EEC (1), and not later 
than four yean after the date of nocificatioa of this 
Direclive. 

Member States shall amend their national provisions to 
comply wicb this Dim:bve wilhin 18 moalhs of its 

(l) OJ No L 189, 13. 7. 197,, p. 13. 

notification and shall fonhwith inform the Commission 
thereof. The provisions thus amended shall, subject to 
Articles 33 to 36, be applied within 30 months from the 
date of notifiation. 

Following norificarion of this Directive, Member States 
sball communicate the texts of the main provisions of a 
legislative, regulatory or administrative nature which 
they adopt in the field covered by this Directive to the 
Commission. 

This Directive is addressed to the Member States. 

Done ar BI"'IIICCs, S March 1979. 

For ,, eo..al 
711« p,.,--., 

.f. FRAN;OIS-PONCET 
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ANNEX 

· Ouscs of insuraccc 

i. The assurance referred to in Anicle 1 (1) (a), (b) and (c) exdudinc thole referred to in D aDd m 

n. Marriage assurance. binh :assur:~nce 

nL The assurance referred to in Article-1 (1) (a) and (b), which are linked 10 invcstmmt fuDda 

IV. Permanent health insurance. referred co in Anide 1 ( 1) (d) 

V. Tontines. referred to in .-\nadc l (2) (a) 

Vl. Capit:Ll redemption operations. referred 10 in Anide 1 (2) (b) 

vn. Management of group pension funds, referred to in Anicle 1 (2) (c) and (d) 

VIII. The operations referred to in Article 1 (2) (e) 

IX. The operations referred ro in :\rri~le 1 (3) 

13. 3. 79 
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29. 11. 90 

COUNCIL DIRECfiVE 

of a November 19.90 

on the coordination of laws, regulations and administrative provisions relating 
to direct life assurance, laying down provisions to facilitate the effective exercise 

of freedom to provide services and amending Directive 79/267/EEC 

(90/619/EEq 

THE COUNCIL OF THE EUROPEAN COMMUNmES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Articles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission (1), 

In cooperation with the European Parliament (1), 

Having regard to the opinion of the Economic and S'-'cial 
Committee (l), 

Whereas it is necessary to develop the internal market in 
life assurance and in the ooer:nions referred to in First 
Council Directive 79/267/EEC of 5 March 1979 on the 
coordination of laws, regulations and administrative provi
sions relattng to the taking-up and pursuit ot the busmess 
of direct life assurance (•), hereinafter called the 'First 
Directive· as last amended bv the Act of Accession of 
Spain and Portugal ; whereas: in order to achieve that 
objective, it is d~sirable to make it easier for assurance 
undertakings having their head office in the Communitv 
to pro\ide services in the Member States. thus making it 
possible for policv-holders to have recourse not on!v to 
assurers established in their own counuv, but also to a·ssu
rers which have their head office in th~ Communitv and 
lre estaDiished in other Member States ; · 

'\X'hereas. under the Trc:aty, any discrimination with 
regard to freedom to prov1de services based on the fact 
that an undertaking is not established in the Member 
S~ate in which the services are provided has been prohi· 
bJted sznce the end of the transitional period ; whereas 
~hat prohibition applies to services provided trom any 
c:itablishment in the Communitv, whether It be the head 
or!ice c: .1n undertaking or an· agency or branch ; 

~'hereas. tor practu:al reasons, it is desirable to ddine 
prov1sion or services taking :nrc account both the assu
:-~r·s esublishment :1nci the olace where the commirment 
z:i to be covered; whereas, th~rerore, commitment should 

(') OJ Nu C 38 of l.S. 2. 1 !~Sq. o. 7 3nd 
OJ No C 72 ot ll. 3. 19~0. o. S. 

t2J OJ ~o C 175. 16. 7. 1990, p. w7 .. md Oecssaon o: H October 
1990 lnot yet published in th~ Official journal). 

tJI OJ No C 298. 2.7. 11. 19S9, p. 2. 
~)OJ No L &3. lJ. 3. 1919. p. 1. 

also be defined : whereas, moreover. it is desirable to 
distinguish between activities pursued by way of establish· 
me~t and activities pursued by way of freedom to provide 
5UV1Ces; 

Whereu it is desirable to supplement the First Council 
Directive in order in particular to clarify the powers and 
means of supervision vested in the supervisory authori· 
ties : whereas it is also desirable to lay down specific: 
~rovisi~ns . r~garding the taking-up, pursuit and supervi• 
ston ot actlvtty by way of freedom to provide services ; 

Whereas policy-holders who. by virtue ot the fact that 
they take the initi.uive in entering into a commiunent in 
a~oth~r State and thus plac:e themselves under the protec· 
uon ot the legal system of that other State, do not require 
special protection in the State of the commitment. should 
be granted complete freedom co avail themselves of the 
~idest possible market in life assurance and in the opera· 
nons referred to in the First Directive ; whereu other 
~olicy-holders should also be afforded adequate protec• 
t~on: 

Whereas in the management of some group pension 
funds. the multiplicity and complexity of the various 
schemes and their close connection with social 11ecurity 
schemes c:all for careful study ; whereas thev should there .. 
fore be excluded from the scope of the pro~isions spec:iiic 
to freedom to provide serv1ces contained in this Direc
tive: whereas they will form the subject matter of another 
Directive: 

Whereas the pro\'lstons in force in the Member States 
regarding contr:tct law applicable to the activities referred 
to in the First Directive continue to differ ; whereas the 
freedom to c:hoose, as the law applicable to the contract. a 
law other tha.n that of the State of the commitment may 
be granted in certain cases. in accordance with rules 
which take into account specific circumstances ; 

Where::~s the First Directive's provisions on · tr:tnsfer of 
portiolio should be remtorced and supplemented by 
provisions specirically concermng the: transfer to another · 
unde~~ing ot the portfolio of contracts concluded by 
way ot trcedom to provide services : 

Whereas, in the intl.!rests ot protecting policy-holde~. 
Member States should. lt the present stage of the cdordi
nation process, be given the option ot limiting the silrlul· 
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taneous pursuit of activity by way of freedom to provide 
services and activity by way of establishment ; whereas no 
such limitation can be provided for where policy-holders 
do not require such protection ; 

Whereas the taking-up and pursuit of activity by way of 
freedom to provide services should be subject to proce
dures guaranteeing the assurance undertaking's compli
ance with provtsions regarding financial guarantees, 
conditions of assurance and premium rates ; whereas 

·-Wble procedures may be relaxed where the activity 
pursued by way of freedom to provide services covers 
policy-holders who, by virtUe of the characteristics of the 
commitment they propose to enter into, do not require 
special protection in the State of the commitment ; 

Whereas for life assurance contracts entered into by way 
of the free provision of services the policy-holder should 
be given the opportunity of cancelling the contract within 
a period of between 14 and 30 days ; 

Whereas the First Directive adopted the principle of 
prohibiting the simultaneous pursuit of the activities 
covered by Directive 73/239/EEC (1

) (called the First 
Directive on the coordination of non-life insurance) as 
last amended by Directive 88/357/EEC (2) and those 
covered bv the First Directive ; whereas, while it autho
rized the· continued existence of existing composite 
undertakings, it stated that they may not set up agencies 
or branches for life assurance ; whereas the specific: nature 
of the commitments entered into in the insurance field 
under the freedom of services regime nevertheless justi
fies. at least on a transitional basis as from notification of 
this Directive to Member States, the introduction of a 
degree or flexibility in the application of the above prin
ciple: 

Whereas nothing in this Directive would prevent a 
composite undertaking from dividing itself into two 
undertakings, one active in the field of life assurance, the 
other in non-life insurance : whereas in order to allow 
such division to take place under the best possible condi
tions, it is desirable to permit Member States, in accor
dance with Community rules of competition law, to 
provide for appropriate tax arrangements, in particular 
with regard to the capital gains such division could 
entail; 

Whereas it is necessary to make provasaon for special 
cooperation in the sphere of freedom to provide services 
between the competent supervisory authorities of the 
Member States and between those authorities and the 
Commassion; whereas provision should also be made for 

(1) OJ No L .l~S. 16. 8. 1973, p. J. 
(If OJ No L I il. 4. 7. 1988, p. I. 

a system of penalties to apply ~·here the undertakin2 
providing the service tails to comply with the provision~ 
of the Member State in which the service is provided : 

Whereas the technical reserves, including mathematical 
reserves, should be subject to the rules of and supervision 
by the Member State in which the service is provided 
where the provision of services involves commitments in 
respect of which the State in which the service is received 
wishes to provide special protection for polic:y-hQlders: 
whe:e.u; huwever, if such concern to protect p.olicy
holders is unjustified. the technical reserves. including 
mathematical reserves, should remain subject to the rules 
of and supervision by the Member State in which the 
undertaking is established ; 

Whereas some Member States do not subject life assu
rance contracts and the other operations covered by the 
First Directive to anv form of indirect taxation, while 
others apply special Uxes : whereas the structure and rate 
of those taxes vary considerably between the Member 
States in which they are applied ; whereas it is desirable to 
avoid a situation where those differences lead to distor
tions of competition between undertakings in the various 
Member States ; whereas, pending further harmonization, 
the application of the tax arrangements provided for by 
the Member State in which the commitment is entered 
into is a means of remedying such mischief; whereas it is 
for the Member States to establish a method of ensuring 
that such taxes are collected : 

Whereas the First Directive makes express provision for 
specific rules concerning the authorization of agencies 
and branches of undertakings whose head offices are 
outside the Community : 

Whereas provision should be made for a flexible proce
dure to make it possible to assess reciprocity with third 
countries on a Communitv basis : whereas the aim of this 
procedure is not to clo~e the Community's financial 
markets but rather. as the Community intends to keep its 
financial markets open to the rest of the world. to 
improve the liberalization of the global financial markets 
in other third countries ; whereas, to that end, this Direc
tive provides for procedures for negotiating with third 
countries and, as a last resort, for the possibility of taking 
measures involving the suspension of new applications for 
authorization or the restriction of new authorizations : 

Whereas it is desirable to take into account, within the 
meaning of Article 8c of the Treaty, the extent of the 
effort which needs to be made bv certain economies 
showing differences in development~ whereas, therefore. 
it is desirable to grant certain Member States transitional 
arrangements for the gradual application of the specific 
provisions of this Directive relating to treedom to provide 
services; 
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Whc.o~ils, 111 vic.ow of thr ditf~rrn,·n in dar n:arionaJ lt~ti•l•· 
1 1011~. ll •~ oal:to apprupruatc: to ,grant tu thost Mtmbcr 
States which so wish transitional arrangements enahling 
them to adapt their legislation before applying in their 
entirety, as reprds group insurance conuacu linked to a 
contract of employment or the intervention of a broker, 
the provisions of this Directive reJating to the case where 
the policy-holder takes the initiative to conclude a 
contract by way of provision of services ; 

Whereas it will be particularly imponant to allow those 
Member States who so wish a sufficiently long period to 
be able to adopt the appropriate provisions in order to 
ensure the professional qualification and independence of 
insurance brokers ; whereas taking into account the 
growing role such brokers play in advising those buying 
insurance and facing an increasing range of produCts as a 
resuh of the freedom to provide services, their professi
onal qu:llification and indeprndc:nce will become t'~5en· 
tiaJ clements fur protection ot rhe consumer, 

HAS ADOPTED THIS DIRECTIVE : 

TITLE I 

General provisions 

Articlt 1 

The object of this Directive is to : 

(a) supplement Directive 79/267iEEC; 

(b) lay down specific provisions relating to freedom to 
provide services in respect ot the activities referred to 
in the said Direcnve. such provisions being set iorth 
in Title III of this Directive. 

.irticlt 2 

For the purposes of this Directive : 

(aJ 'First Direcn\·e': means Directive 79/267/EEC ~ 

(b) ·undertaking' : 

- ior the purposes oi Tides I and II, means any 
undertaking which has received official authoriza
tion under Article 6 or Article 27 of the First 
Directive, 

- ror the purposes of Titles III and IV, means any 
undertakin2 which has rece1ved official authoriza
tion under .. Anicle 6 of the First Directive~ 

{cl 'establishment' : 

means the head office, :m agency or a branch of an 
undertaking, h:l\'ing regud to Article 3 ; 

{d) 'commitment': 

means a commitment represented by one of the kinds 
o: insur:mce or opet'3tion rcrcrred to m Anicle I of 
:he First Dirccn,·e : 

(e) 'Mttmber Store ot cht commitment' : 

means the Member Stute where the pohcy-holder has 
his habitual residence or, if the poiicy-holder is a legal 
penon, the Member State where the latter's establish· 
menc. to which the contract relates is situated: 

(f) 'Member State of establishment' : 

means the Member State in which the establishment 
covering the commitment is situated ; 

(g) 'Member State of provision of services': 

means the Member State of the commitment where 
the commitment is covered bv an establishment situ· 
ated in another Member State ;· 

~} parent undertaking' : 

means a parent undertaking within the meaning of 
Articles 1 and 2 of Directive 83/349/EEC (1); 

(i) •subsidiary' : 

means a subsidiary undertaking within the meaning of 
Articles 1 and 2 of Directive 83/349/EEC; any subsi· 
diary undertaking of a subsidiary undertaking shall 
also be regarded as a subsidiary of the parent underta· 
king which is at the head of those undertakings. 

Article J 

For the purposes of the First Directive and of this Direc
tive, any permanent presence of an undertaking in the 
territory of a Member State shall be treated in the same 
way as an agency or branch. even if that presence does 
not take the form of a branch or agency, but consists 
merely of an office managed by the undertaking's own 
staff or by a person who is independent but has perma
nent authority to act for the undertaking as an agency 
would. 

TmE II 

Provisions supplementary to the First Directive 

Artidt 4 

I. The law applicable to contracts relating to the activi .. 
ties referred to in the First Directive shall be the law of 
the Member State of the commitment. However. where 
the law of that State so allows, the parttes may choose the 
law of another country. 

2. Where the policy-holder 1s a nilturai person and has 
his habitual residence 1n il Member St:ue other than that 
of which he is a nat1onal, the panies may choose the law 
of the Member St:lte or which he is a national. 

3. Where a State includes several territonal units, each 
ot which has its own rules of law concerning contractual 
obligations. each unlt shall be cons1dered a country for 
the purposes oi ic!entirying the law applicable under this 
Directtve. 

tt) OJ No L 193. IS. 7. 1983, p. J. 
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A Member State in which various territorial units have 
their own rules of law conceming contractual obligations 
shall not be bound to apply the provisions of this Direc
tive to conflicts which arise between the laws of those 
units. 

4. Nothing in this Article shall restrict the application 
of the rules of the law of the forum in a situation where 
they are mandatory, irrespective of the law otherwise 
applicable to the contract. 

If"the law of a Member State so stipulates. the mandatory 
rules of the Jaw of the Member State of the commitment 
may be applied if and in so far as, under the law of that 
Member State, those rules must be applied whatever the 
law applicable to the contract. 

S. Subject to the preceding paragraphs, the Member 
States shall apply to the assurance contracts rererred to in 
this Directive their general rules of private international 
law concerning contractual obligations. 

Articit 5 

The following paragraph is added to Article 23 of the 
First Directive : 

'3. Each Member State shall take all steps necessary 
to ensure that the authorities responsible for supervi
sing assurance undertakings have the powers and 
means necessary for supervision of the activities of 
assurance undertakings established within their terri
tory, including activities engaged in outside that terri
torv. in accordance with the Council Directives gover
ni~g those activities and for the purpose of ensuring 
that they are implemented. 

Those powers and meanst must. in panicular, enable 
the supervisory authorities to : 

make detailed inquires about the undertaking's 
situation and the whole of its business, inttr alia 
by: 

- gathering infonnation or requiting the submis
sion of documents concerning usurance busi
ness, 

- carrying out on-the-spot investiptions at the 
undertaking's premises, 

take any measures, with reprd co the undertaking, 
which are appropriate and necessary to ensure that 
the activities of the undertaking remain in confor· 
mity with the laws. regulations and administrative 
provisions with which the undertaking has to 
comply in each Member State and in particular 
wtlh tht• "'' hrntC' ut lti'CIIIIIUIIII iU'Itl•a Rill II 

H'll111111!' numunlury, IIU.J tu JU~Yetll or r~tnUYe lilY 

irregularities prejudicial to the interestS of policy
holders. 

- ensure that measures required by the supervisory 
authorities are earned out. if need be by enforce
ment, where appropriate through judicial chan
nels. 

Member States may also make provision for the super
visory authorities to obtain any information regarding 
contracts which is held by intennediaries: 

Articit 6 

1. Article 25 of the First Directive is hereby deleted. 

2. Each Member State shall, under the conditions laid 
down by national law, authorize undertakings which are 
established within its territory to transfer all or part of 
their portfolios of contracts for which that State is the 
State of the commitment. to an accepting office establi
shing in that same Member State if the supervisory autho
rities of the Member State in which the head office of the 
accepting office is situated certify that the latter possesses 
the necessary margin of solvency after taking the transfer 
into account. 

3. Each Member State shall, under the conditions laid 
down by national law, authorize undertakings established 
within itS territory to transfer all or pan of their portfolios 
of contracts concluded in the circumstances referred to in 
Article 10 (1) to an accepting office established in the 
Member State of provision of services if the supervisory 
authorities of the Member State in which the head office 
of the accepting office is situated certify that the latter 
possesses the necessary margin of solvency after taking 
the transfer into account. 

4. Each Member State shall, under the conditions laid 
down by national law, authorize undenakings established 
within its territory to transier all or part of their portfolios 
of conuacr.s conluded in the circumstances referred to in 
Article 10 (1) to an accepting office established in the 
same Member State if the supervisory authorities of the 
Member State in which the head office of the accepting 
office is situated certify that the accepting office possesses 
the necessary margin of solvency after taking the transfer 
into account and if it fulfils the conditions set out in 
Articles 11, 12. 14 and 16 in the Member State of provi· 
sion of services. 

S. In the cases referred to in paragraphs 3 and 4, the 
supervisory authorities of the Member State in which the 
transferring underuking is established shall authorize the 
transfer after obtaining the agreement of the supervisory 
authorities of the Member State of provision of services. 

6. If a Member State, under the conditions laid down 
by national law. authorizes undertakings established 
within itM lrrrarury w """'h•r .. 11 ''' I'"'' nt rlwsr l""''h•lu" 
uf c.:untrt\.ll to 1111 lllCJ'""Il c..•th"·r t'llltAhlt,hetl 111 tmnthrr 
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Member State which is not the Member State of provision 
of services, it shall ensure that the following conditions 
are fulfilled : 

- the supervisory authorities of the Member State in 
which the head office of the accepting office is situ
ated certify that the latter possesses the necessary 
margin of soivency after taking the transfer into 
account, 

- the Member State in which the accepting office is 
established agrees, 

- the accepting office fulfils the conditions set out in 
Articles 11, 12, 14 and 16 in the Member State of 
provision of services, the law of that Member State 
provides for the possibility of such a transfer and that 
Member State agrees to the transfer. 

. . A transier authorized in accordance with this Article 
shall be published, under the conditions laid down by 
national law, in the Member State of the commitment. 
Such transfer shall be automatically valid against policy
holders. assured persons and any other person having 
rights or obligations arising out of the contracts trans
terred. 

This provision shall not affect the right of Member States 
to provide that policy-holders may cancel the contract 
within a given period after the transfer. 

Articlt 7 

JVticle 22 (2) of the First Directive is replaced by the 
follow1ng: 

'., The Italian Republic shall take all steps to 
ensure that the requirement that undenalcings esta
blished in its territory cede pan of their underwriting 
to the "Istituto Nazionale di Assicurazioni" is 
abolished no later than 20 November 1994.' 

Article 8 

i. The h~ading of Tide III of the First Directive 1s 
replaced by the following : 

'TITLE III A 

Rules applicable to agencies or branches esta· 
blished within the Community and belonging to 
undertakings whose head offices are outside the 
Community' 

2. The following heading is placed after Anicle 3.2 of 
the First Directive : 

'TITLE III B 

Rules applicable to subsidiaries of parent under· 
takings governed by the laws of a third country 
and to acquisitions of holdings by such parent 
undertakings'. 

.irticit 9 

The following Articles are added to Title Ill B of the First 
Directive: 

'Articlt J2a 

The competent authorities of the Member StateS shall 
inform the Commission : 

(a) of any authorization of a direct of indirect subsi
diary one or more parent undenakings of which 
are. governed by the laws of a third counuy. The 
Commission shall inform the Committee referred · 
to in Article 32b (6) accordingly; 

(b) whenever such a parent undenaki:tg tacquires a 
holding in a Community insurance undertaking 
which would tum the latter into its subsidiary. The 
Commission shall inform the Committee referred 
to in Anicle 32b (6) accordingly. 

When authorization is granted to the direct or indi· 
rect subsidiary of one or more parent undertakings 
governed by the law Ot third countries, the StrUCture 
of the groupe shall be specified in the notification 
"O."hich the competent authorities shall address to the 
Commission. 

Article J2b 

1. The Member States shall inform the Commis
sion of any general difficulties encountered by their 
insurance undertakings in establishing themselves or 
carrying on their activities in a third country. 

.2. Initially no later than six months before the date 
referred to in the second paragraph of Article 30 of 
Directive 90/619/EEC (1), and thereafter periodically, 
the Commission shall draw up a repon examining the 
treatment accorded to Communitv insurance undena· 
kings in third countries, in the terms referred to in 
paragraphs 3 and 4. as regards establishment and the 
carrying on of insurance activities. and the acquisition 
ot holdings in third-country msurance undenakings. 
The Comm1ssion shall submit those reports to the 
Council, together wtth any appropriate proposals. 

3. Whenever it appears to the Commission, either 
on the basis of the reports reierred to in paragraph 2 
or on the basis of other information. that a third 
country is not granting Community insurance under
takings effective market access comparable to that 
granting Community to insurance undertakings effec
tive market access comparable to that granted by the 
Community to insurance undertakings from that third 
country, the Commission may submit proposaJs to the 
Council for the appropriate mandate tor negotiation 
with a view to obtaining comparable competitive 
opponunities tor Community insurance undenakings. 
The Council shall decide by a qualified majority. 

4. Whenever tt appears to the Commtssion, either 
on the basis ot the reports rererred to in paragraph 2 
or on the basis oi other information. that Community 
insurance undertakings in a thtrd country are not 
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receiving national treatment offering the same compe
titive opportunities as are available to domestic insu
rance undertakings and that the conditions of effec
tive market access are not being fulfilled. the 
Commission may initiate negotiations in order to 
remedy the situation. 

In the circumstances described in the first subpara
graph, it may also be decided at any time, and in 
addition to initiating negociations. in accordance with 
the procedure laid down in Article 32b ('), that the 
tmnpetent authorities of the Member States must 
limit or suspend their decisions : 

- regarding requests pending at the moment of the 
decision or future requests for authorizations, and 

- regarding the acquisition of holdings by direct or 
indirect parent undertakings governed by the laws 
of the third country in question. 

The duration of the measures referred to may not 
exceed three months. 

Before the end of that three-month period, and in the 
light of the results of the negotiations, the ~u?cil 
may, acting on a proposal from the Comm1ss1on, 
decide by a qualified majority whether the measures 
shall be continued. 

Such limitations or suspension may not apply to the 
setting up of subsidiaries by insurance undertakings_ or 
their subsidiaries duly authorized in the Community, 
or to the acquisition of holdings in Community insu
rance undertakings by such undenakings or subsidia
ries. 

5. Whenever it appears to the Commission that 
one of the situauons described in parasraphs J and 4 
has arisen. the Member States shall inform it at its 
request: 

{a) ot any reque~t tor the authorization ot a direct or 
indirect sub$idiary one or more parent underta· 
kin,.s of which are governed by the laws of the 
third country in question ; 

(b) of any plans for such an undertaking to acquire a 
holding in a Community insurance undertaking 
such that the latter would become the subsidiary 
of the former. 

This obligation to provide information shall lapse 
whenever an asrreement is reached with the third 
countrv referred to in paragraph 3 or 4 when the 
measu;es referred to in the second and third subpara
graphs ot paragraph 4 cease to apply. 

to-. ThC' c~,l1ln\UoMt.lll ~hnll '"' UloollliltCU hv " 
\.Uillntlttcc c.:umposcd of the rc1uc~cntativcl' ul the 

Member States anci chaired by the representative ot 
the Commission. 

The representative of the Commission shall submit to 
the committee a draft of the measures to be taken. 
The committee shall deliver its opinion on the draft 
within a time limit which the chairman mav lav down 
according to the urgency of the matter. The opinion 
shall be delivered by the majority laid down in Article 
148 (2) of the Treaty in. the case of decisions which 
the C"'JUncil is required to adopt on a proposal from 
thea ommission. The votes of the representati•s of 
the· Member States within the committee sha~ 
weighted in the manner set out in that Article. The 
chairman shall not vote. 

The Commission shail adopt the measures envisaged 
if they are in accordance with the opir.ion of the 
committee. 

If the measures envisaged are not in llccordance wsth 
the opinion ot the commmee. or if no opimon ts deli· 
vered, the Commission shall. without delay. suom1t to 
the Council a proposal relating to the measures to be 
taken. The Council shall act by a qualified majority. 

If, on the expiry of a period to be laid down in each 
act to be adopted by the Council under this paragraph 
but which mav in no case exceed three months from 
the date of refeml to the Council. the Council has 
not acted. the proposed measures shall be adopted by 
the Commission. save where the Council has decided 
against the sa1d measures by a simple majority. 

7. Measures taken under this Article shall comply 
with the Community's obligations under any interna
tional agreements, bilateral or multilateral, governing 
the taking-up and pursuit of the business of insuran~e 
undertakings. 

{') OJ No L 330. ~9. 11. 1990. p. 50 .. 

TITLE Ill 

Provisions relating specifically to the freedom co 
provide services 

.irtidt 1: 

1. This Title shall apply where an undertaking, through 
an establishment situated in a Member State, covers a 
commitment in another Member State. 

2. This Title shall apply to : 

- the rypes of insurance: rcierred tc in Article 1 ( 1) oi 
the first Directive. 

rhr nperDtions rrtrrrc-~1 1o •n Arridr I (.!) (u) and (b) of 
chc first L>ircctlvc. 
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I Tl.i" Title ~hull nnr :1rrly to lht" orrrnuona nnd 
_ , LHJt.hc:~ r~tcrred tu u1 Arudc: I (l) (c), (d) and (c:), Aruclc: l 

(3) and Articles l, 3 and 4 of the First Directive. 

4. An undertaking shall not cover a commitment in 
another Member State unless it is authorized under 
Article 6 of the First Directive to cover such a commit
ment in its Member State of establishment. 

Articlt 11 

Any undertaking which intends to provide services shall 
tirst infonn the competent authorities of ~;head office 
Member State. and, where appropriate, of the Member 
State of the establishment concerned, indicating the 
Member State or Member States within whose territory it 
intends to provide services and the nature of the commit
ments it proposes to cover. 

Articlt 12 

i. Subject to Article 13, each Member State within 
whose territory an undertaking inten~ by way of 
treedom to provide serv1ces. to cover commitments within 
the meaning of Art1cle 1 0 may make the taking-up of 
such activity conditional on official authorization insofar 
as the commitments are not entered into in accordance 
with the arrangements referred to in Article 13 ; to that 
end. it may require that the undertaking : 

(a) produce a certificate issued by the competent authori
ties of the head office Member State certifying that it 
possesses for its activities as a whole the minimum 
solvency margin calculated in accordance with Article 
19 of the First Directive and that, in accordance with 
Article 6 (1) of the said Directive, the authorization 
enables the undertaking to operate outside the 
Member State of establishment; 

(b) produce a certificate 1ssued by the competent authori
ties oi the Member State or establishment indicating 
the classes 1n respect of which the undertaking 1s 
authorized to transact business and certifying that 
those authorities do not object to the undertaking's 
transacting business by way of freedom to provide 
SeCVICeS; 

(c) submit 01 scheme oi operauons concerning the iollo
"""ng particulars : 

- the nature ot the commitments which the under
raking proposes to cover in the Member State of 
provasion ot services, 

the general and special conditions ot the assurance 
policies which it proposes to use there, 

the premium rates ·v.-h1ch the undenaking enva
sages applying and the technical bases which it 
proposes to usc tor each class or !:>usiness, 

-- thC" form~ :mel nthC"r rranrrd dncumrntl' whit.·h ir 
mten~ tu u~c an its dcalang~ wath polu.:y-holdc:r~. 
insofar as these are also reauired of established 
undertakings. · 

2. The. competent authorities of the Member State of 
provision of services may require that the paniculars 
referred to in paragraph I (c) be supplied to them in the 
official language ot that State. 

3. The competent 3Uthorities of the Member State of 
provision of services shall have a period of six months 
from receipt of the documents referred to in paragraph 1 
in which to grant or refuse authorization on the basis of 
the compliance or non-compliance of the particulars in 
the scheme of operations submitted by tb,a amdenaking 
with the laws, regulations and administrative provisions 
applicable in that State. 

Such authorization may not be refused on the grounds 
that some operations in the scheme of operauons. which 
are subject in the Member State or establishment of the 
undertaking to supervision by the authorities responsible 
for the supervision of insurance undertakings. are not 
subject to such supervision in the Member State of provi
sion of services. 

4. If the competent authorities or the Member State of 
provision of services have not taken a decision by the end 
of the period referred to in paragraph 3, authorization 
shall be deemed to be refused. 

S. Any decision to refuse authorization or to refuse a 
certificate as referred to in paragraph I (a) or (b) shall be 
accompanied by the precise grounds therefor and 
communicated to the undertaking in question. 

6. Each Member State shall make provision for the 
right to apply to the courts in respect of a refusal of 
authorization or refusal to 1ssue the cenificate referred to 
in paragraph 1 (a) or (b). 

Article JJ 

1. Commitments covered by way or freedom to provide 
services shall be subject to Anicle 14 where the policy
holder takes the initiative m seeking a commitment from 
the undertaking. 

The policy-holder shall be deemed to have taken the 
initiative : 

where, on the one hand, the contract is entered into 
by both parttes m the Member State in which the 
undertaking is established or by each of the parties in 
that party's own State of establishment or of habitual 
residence, and where, on the other hand. the policy
holder has not been contacted in his St~tc ot habitual 
residence by the undertakmg or througn an insurance 
intermediary or any person auchonzed to act tor it or 
by means of any solicitation or business addressed to 
him personaliy. 
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- where the policy-holder approaches an intermediary 
established in the .Member State in which the policy
hold~r h!l~ his habituAl residence and carrying on the 
professional activities defined in Article 2 (1) (a) of 
Directive 77 /92/EEC ('). in order to obtain informa
tion on assurance contracts offered by undertakings 
established in Member States other than his State of 
habitual residence or with a view to entering into a 
commitment through the intermediary with such an 
undertaking. In that event the policy-holder shall sign 
a statement. the text of which is set out. under item A 
jll_ the Annex, expressly so requesting. 

2. Before entering into a commitment in the cases 
referred to in the first and second indents of paragraph 1, 
the policy-holder shall sign a statement. the text of which 
is set out under item 8 in the Annex. to the effect that he 
notes that the commitment is subject to the rules of 
supervision of the Member State of establishment which 
is to cover the commitment. 

Article 14 

1. Each Member State within whose territory an under
taking intends, by way of freedom to provide services, to 
cover commitments in accordance with Article 13 shall 
require that the undertaking abide by the following 
procedure: 

(a) production of a certificate issued by the competent 
authorities of the head office Member State certifying 
that it possesses for its activities as a whole the 
minimum solvency margin calculated in accordance 
with Article 19 of the First Directive and that. in 
accordance with Article 6 ( 1) of the said Directive, the 
authorization enables the undertaking to operate 
outside the Member State of establishment ; 

(b) production of a certificate issued by the competent 
authorities of the Member State of establishment indi
cating the classes in respect of which the undertaking 
is authorized to trnnsact business and certifying that 
those authorities do not object to the undenaking's 
transactins business by way of freedom to provide 
services: 

(c) statement of the nature of the commitments which it 
proposes to cover in the Member State of provision of 
services. 

The above procedure shall not apply where an activity 
falling within this Directive is not subject. in the Member 
State of the commitment. to supervision by the adminis
trative authorities responsible for supervising private insu
rance. 

2. Each Member State shall make proVIston for the 
right to apply to the courts in respect of a refusal to issue 
the certificate referred to in parapph 1 (a) or (b). 

{') OJ No L 26, Jt. 1. 19n, p. 14. 

3. The undertaking may commence activities as trom 
the certified date on which the authormes oi the Member 
State of provision of services are tn possession of the 
documents referred to in paragraph 1. 

4. This Article shall also apply where the Member State 
in whose territory an undertaking intends, by way of 
freedom to provide services. to cover commitments in 
accordance with arrangements other than those reierred 
to in Article 13 of this Directive does not make the 
taking-up of such activity conditional on official authori
zation-

S. Member States may not prevent the policy-holder 
from entering into any commitment which may be 
lawfully undertaken in the Member State oi establishment 
unless it is contrary to public policy in the Member State 
of the commitment. 

A.rtidt 15 

1. Each Member State shall prescribe that a policy
holder who concludes an individual life-assurance 
contract in one of the cases referred to in Tide III shall 
have a period of between 14 and 30 days from the time 
when he was informed that the conuact had been 
concluded within which to cancel the contract. 

The giving of notice of cancellation by the policy-holder 
shall have the effect of releasing him from any furure 
obligation arising from the conuact. 

The other legal effects and the conditions of cancellation 
shall be determined by the law applicable to the contract 
as defined in Article 4, notably as regards the amnge
ments for informing the policy-holder that the contract 
has been concluded. 

2. The Member States need not apply paragraph 1 to 
contracts of six months' duration or less. 

Articlt 16 

Member States' legislation shall provide that an underta
king established in a Member State may cover within that 
State by way of freedom to provide services from an esta
blishment in another Member State at least: 

- the commitments within the meaning of Article 10, 
where they are entered into in accordance with the 
amngements in Article 13, 

- the commitments within the meaning of Article 1 0 
entered into in accordance with arrangements other 
than those laid down in Article 13, where they fall 
within classes in respect of which the undenaking 
established in the first Member State lacks authoriza
tion there in accordance with Article 6 of the First 
Directive. 

If. however. in the latter case that undertaking has such 
authorization, the first Member State may prevent such 
provision of services. 
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Artitlt I 7 

1. Where an undertaking referred to in Article 11 
intends to amend the information referred to in Article 
12 (1) (c) or 14 (1) (c), it shall submit the amendmena to 
the competent authorities of the Member State of provi· 
sion of services. Those amendmena shall be subject to 
the provisions of Article 12 (3) and 14 (3~ as the case may 
be. 

2.. Where the undertaking intends to extend its activi
ties to commitments within the meaning of Article 10 in 
accordance with arrangements other than those laid down 
in Article 13 or 14 (4~ it shall follow the procedure laid 
down in Articles 11 and 12. 

3. Where the undertaking intends to extend its activi
ties to commitments in accordance with the arrangements 
laid down in Ar:1cle 13 or 14 (4), it shall follow the proce
dure laid down in .Articles 1 I and 14. 

Artie/~ 18 

1. Undertakings which, by vinue of Article 13 (3) of 
the First Directive, carry on simultaneously the activities 
referred to in the Annex to Directive 73/239/EEC and 
those listed in Article 1 of th~ First Directive may accept• 
commitments in any of the classes reierred to in the First 
Directive by way of provision of services as referred to in 
Article 1 :: of this Directive. They may also accept 
commitments by way of provision of services as referred 
to in Article 12 if the law of the Member State of provi
sion of services so allows at the time of notification of this 
Oirecove. or thereaiter and until 31 December 1995 in 
the other Member States. 

2. This Article will be reviewed in the light of the 
report to be prepared by the Commission in accordance 
with Article 39 (2) of the First Directive. 

Artie/~ J 9 

1. Member States of provision of services may maintain 
or introduce laws, regulations or administrative pro\isions 
justified on policy-holder protection grounds. concerning, 
in particular. approval of general and special policy condi
uons. of forms and other pnnted documents for use 1n 

dealings with policy-holders, ot scales of prem1ums and of 
anv other document necessarv for the normal exerctse of 
:Supervision on condition th~t the rules ot the Member 
State or establishment are insufficient to achieve the 
necessary level of protection and the requirements ot the 
Member State of provisicn of services do not go beyond 
what is necessary in that respect. 

2.. However, with regard to commitments entered into 
in accordance with the arrangements described in Article 
13. Member States of provision ot services shall not lay 
down provisions requiring approval or notification of 
general and special policy conditions, scales of prem1u:ns, 

forms and other printed documents which the underta
king intends to u:-;r: in its dealing, Wtth policy-holders. 

3. They may require only non-systematic: notification 
of these conditions and other documents, for the purpose 
of verifying compliance with laws, regulations and admi
nistrative provisions in respect of such commitments, 
although this requirement may not constitute a prior 
condition in order for an undertaking to carry on its acti· 
vi ties. 

Artitlt 20 

1. Any undertaking providing services ~~~ submit to 
the competent authorities of the Member State of provi
sion of services all documents requested of it for the 
purposes of implementing this Article, insofar as underta· 
kings established there are also obliged to do so. 

2. If the competent authorities of a Member State esta
blish that an undertaking providing services within its 
territory does not comply with the legal provisions appli
cable to it in that State, such authorities shall request the 
undertaking concerned to put an end to the irregular situ
ation. 

3. If the undertaking in question fails to comply with 
the request referred to in paragraph 2, the competent 
authorities of the Member State of provision of services 
shall inform the competent authorities of the Member 
State of establishment accordingly. The latter authorities 
shall take all appropriate steps to ensure that the underta· 
king concerned puts an end to that irregular situation. 
The nature of those measures shall be communicated to 
the authorities of the Member State of provision of 
services. 

The competent authorities of the Member State of provi
sion of services mav also apply to the competent authori· 
ties responsible for the head office oi the assurance 
undertaking if the serv1ces are being provided by agencies 
or branches. 

4. If, despite the steps thus taken by the Member State 
of establishment. or because such steps prove inadequate 
or are lacking in the Member State in question, the 
undertaking persists in violating the legal provisions in 
force in the Member State of provision of services. the 
latter Member State may, after intormmg the supervisory 
authorities ot the Member State ot establishment. take 
approp~ate steps to prevent further irregularities. inclu
ding, insofar as it IS strictly necessary. the prevention of 
the further covering of commttments by the undertaking 
by way of freedom to provide servtces within its territory. 
In the case ot commitments covered by way ot freedom to 
provide services in accordance with arrangements other 
than those reterred to in Article 13 of this Directive, such 
steps shall include withdrawal of the authorization 
referred to in Article 12. Member States shall ensure that 
within their rerrnory 1t is possible to etfect the notifica
tions necessary tor such steps. 
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5. These provisions shall not affec:t the right of 
Member States to punish irregularities committed within 
their territory. 

6. If the undertaking which has committed the irregu
larity has an establishment or owns property in the 
Member State of provision of services, the supervisory 
authorities of the latter may, in accordance with national 
law, apply the administrative penalties prescribed for such 
irregularity by way of enforcement against such establish
ment or property. 

7. An 'I step taken under paragraphs 2 to 6 involving 
penalties or resaictions on the provision of services must 
be properly justified and communicated to the underta
king concerned. Every such measure shall be subject to 
the right to apply to the courts in the Member State in 
which the authorities adopted it. 

8. Where steps are taken under Article 24 of the first 
Directive, the competent authorities of the Member State 
of provision of services shall be informed accordingly by 
the authority which takes them and, where the steps are 
taken under paragraphs 1 and 3 of the said Anicle, take 
whatever action is necessary to safeguard the interests of 
assured persons. 

In the event of withdrawal of authorization under Article 
26 of the First Directive, the competent authorities of the 
Member State of provision of services shall be intormed 
accordingly and shall take appropriate steps to prevent 
the establishment concerned from continuing to conclude 
assurance contracts by way of freedom to provide services 
within the territory of that Member State. 

9. Every rwo years the Commission shall submit to the 
Council a report summarizing the number and type of 
cases in which, in each Member State, decisions refusing 
authorization have been commun1cated under Article 12 
or measures have been taken under paragraph 4. Mt>mber 
States shall cooperate with the Commission by providing 
it with the information required for the report. 

Artitlt 21 

In the event of an assurance undertaking being wound up, 
commitments arising from contracts underwritten by way 
of freedom to provide services shall be met in the same 
way as those arising from that undertaking's other assu
rance contracts. no distinction being made on grounds of 
the nationality of assured persons or beneficiaries. 

Artitlt 22 

1. Where an operation is offered by way of freedom to 
provide services, the policy-holder shall, before any 
commitment is entered into, be informed of the Member 
State in which the head office, agency or branch with 
which the contract is to be concluded is established. 

Any document issued to the policy-holder or to the 
insured shall contarn the information reterred to in the 
preceding subparagraph. 

2. .The ~ontrac:t or other document granting cover. 
togetner wtth the assurance proposal where it is bindin2 
upon the proposer, shall specify the address of the esta: 
blishment which grants the cover and that of the he:1d 
office. 

Article 23 

~very establishment must inform its supervisory authorir;.· 
m r~pect of operations effected by way of provision ot 
semces of the amount of the premiums. without deduc
tion ol1etnsurance, receivable by Member State an~ )y 
each of classes I to VI, as defined in the Annex to the 
first Directive. 

This information shall be provided separately for commit· 
ments covered in accordance with the arrangements m 
Article 12 and for those covered in accordance with the 
arrangements in Article 14. 

The supervisory authority of each Member State shall 
forward this information to the supervisory authorities ot 
each of the Member States ot proVIsion ot services which 
so requests. 

Artidt 24 

1. Where the provision of services is conditional upon 
authorization by the Member State ot provision of 
services, the amount of the technical reser;es. including 
mathematical reserves. and the rulc:s on profit sharing and 
on the surrender and paid-up values of the contracts 
concerned shall be determined under the supervision ot 
that Member State in accordance With the rules it has laid 
down or, failing such rules. in accordance with established 
practice in that Member State. The covering of those 
reserves by equivalent and matching assets. the location ot 
those assets and the application of the rules on profit 
sharing and on surrender and paid-up values shall be 
under the supervision of that Member St3te an accordance 
with its rules or practice. 

2. ln all other cases, those various operations shall be 
under the supervision of the Member State ot establish
ment. in accordance with its rules or practice. 

3. The Member State of establishment shall ensure that 
the reserves relating to all the contracts which the under
taking concludes through the establishment concerned 
are sufficient and covered by equivalent and matching 
assets. 

4. In the circumstances referred to in paragraph 1, the 
Member State of establishment and the Member State of 
provision of services shall exchange any information 
necessary for carrying out their respective duties under 
paragraphs I and 3. 

Artitlt 25 

Without prejudice to any subsequent harmonization. 
every assurance contract concluded by way ot freedom to 
provide services shall be subject only to the indirect wces 
and parafiscal charps on assurance premaums of rhe 
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Mc:mbt!r State ot the commtrmc:nr wirhin rhe meaning of 
:\rtidt' 2 (c) :and, in the co~c- of Spain, to the: aurduugt-s 
legally fixed to assist the Spanish body 'Consorcio de 
Compensacion de Seguros' in its function of comrxnsa· 
ting for losses resulting form the occurrence of excep· 
tiona! events in that Member State. 

The law applicable to the contract pursuant to Article 4 
shall not affect the tax arrangements applicable. 

Subject to future harmonization. each Member State shall 
apply to undertakings which provide semces in the terri· 
tory its own national provisions concerning measures to 
ensure the collection of indirect taxes and paraiiscal 
charges due under the first paragraph. 

TITLE IV 

Transitional provisions 

Article 26 

The following transitional arrangements shall appiy for 
the benefit of Spain until 31 December 1995 and of 
Greece and Portugal until 31 December 1998: 

they may limit the commitments for which they are 
the Member State ot provision of services to those 
entered into in accordance with the arrangements 
referred to in Article 13, 

they may require that the technical reserves, including 
mathematical reserves. relating to those commitments, 
should be calculated, covered :md located in accor
dance with their national legislation in force. 

Article 27 

1. In the case of group assurance contracts entered into 
by virtue of the insured person's contract oi employment 
or proiessional activity, any Member State may, until 31 
December 1994, limit the commitments for which it is 
the Member State or provision of services to those entered 
mto in accordance with the arrangements referred to in 
Article 12. 

, Member States may, up to three years at the latest 
. arter the ciate of application laid down in the second para

graph or Article 30, consider that the policy-holder shall 
be deemed to have taken the initiative only in the case 
provaded tor m the first indent ot Article 13 ( 1 ). 

TmEV 

Final provisions 

Article 28 

The Commission and the competent authorities of the 
Member StateS shall collaborate closely with a v1ew to 

f••cilirating rh~ sup~rvtsion ot thC' kindli ot ansurance and 
rht- operauonJi r~tcrrt"d to in tht' t:int UarecUvC' wnhsn the 
Community. 

Each Member State shall inform the Commission of any 
major difficulties to which application of this Directive 
gives rise, inttr aiia any arising if a Member State 
becomes aware of an abnormal transfer of business 
referred to in the first Directive to the detriment of 
undertakings established in its territory and to the advan
tage of agencies and branches located just beyond its 
borders. 

The Commission and the competent authorities of the 
Member States concerned shall examine such difficulties 
u quickly as possible in order to find an eppronris-t~ ::::!\J
tion. 

Where necessary, the Commission shall submit appro· 
pri:ate propos:tls to the Council. 

Article 29 

The Commission shall forward to the European Parli
ament and the Council regular reports. the first on 20 
November 1995, on the development of the market in 
assurance and operations transacted under conditions of 
freedom to provide services. 

Articlt JO 

Member States shall amend their national prOV1Stons to 
comply with this Directive within 24 months of the date 
of its notification (I) and shall forthwith inform the 
Commission thereof. 

The provisions amended in accordance with the first 
paragraph shall be applied within 30 months of the date 
of notification of this Directive. 

Article JJ 

Upon notification of this Directive, Member States shall 
ensure that the texts of the mam laws. regulations or 
adminisuative provisions which they adopt in the field 
covered by this Directive are communicated to the 
Commission. 

Articit J2 

This Directive is addressed to the Member States. 

Done at Brussels, 8 November 1990. 

For the Council 

Tht Prtsidtnt 

P. ROMITA 

(I) This Directtve was notafied to the Member St:ltes on 20 No
vember 1990. 
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ANNEX 

A. Stattm~nt to b~ sign~d by th~ poiicy·hold~r und~r Artidt JJ (1), stcond ind~nt 

'I hereby state that I wish (name of intermediary) to provide me with information on assurance conuaas 
offered by undertakings established in Member States other than (Member State of habitual resadence of 
policy-holder~ I understand that such undenakings are subject to the superviso~ amnsements of the 
State in which they are established and not to the supervisory amngements of (Member State of h3bitua1 
residence of policy-holder).' 

B. Stat~~nt to b~ sign~d by tht poiicy·hoidtr untkr Article JJ (2) 

'I hereby take note that (name of assurer) is established in (Member State of establishment of assurer) and 
I realize that supervision of that assurer is the responsibility of the supervisory authorities in (Member 
State of establishment of assurer) and not the responsibility of the authorities in (Member State of habi
tual residence of policy-holder).' 
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II 

(Acts whose pubiicatzon IS not obiigatoryj 

COUNCIL 

COUNCIL DIRECTIVE 92/96/EEC 

of 10 November 199~ 

on the coordination of laws, regulations and administrative prov•s•ons relating to direct life 
assurance and amending Directives 79/267 /EEC and 90/619/EEC (third life assurance 

Directive) 

THE COUNCIL OF TH,E EUROPEAN COMJvlUNITIES, 

Having regard to the Treaty establishing the European 
Economic Commllnity, and in particular Articles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission ( 1 ), 

In cooperation with the European Parliament ( 2 ), 

Having regard to the opinion of the Economic and Social 
Committee ( 3 ), 

1 . Whereas it is necessary to complete the internal 
market in direct life assurance. from the point 'of view 
both of, the right of establishment and of the~ f~eedom 
to provide services, to, make ~t easier for assurance 
undertakings with head offices . iQ the Community to 
cover commitments situated within the <::~mmunity; 

2. Whereas the Second Council Directive 90 /619 I EE C 
of 8 November 1990 on the coordination of laws. 
regulations and administrative provisions relating to 
direct life assurance. :laying down . provisions co 
facilitate the effective exercise .of freedom to provide 
services and amending Direcnve-791267/EEC (4 ) has 
3lready contributed substanttally to the achievement 
of the internal market in direct life assurance by 
granting policy-holders who, by virtue of the fact that 
they 

1 1 ) OJ No C 99, 16. 4. 1991, p. 2.. 
;.tl OJ No C 176, 13. 7. 1992, p.IJJ; and 

Decision' ot- 2.8 October 1992 (no[ yet published in the Official 
Journal). 

(\) OJ No C 14, 20. 1. 1992, p. 11. 
(•) OJ No l 330, 29. 11. 1990, p. 50. 

take the initiative in entering into a commnment with 
an assurance undertaking in another Member State, 
do not require spectal protection in the Member State 
of the commitment complete freedom to avatl 
themselves o( the wtdest passable life assurance 
market; 

3. Whereas Direcnve 9016191EEC therefore represents 
an important stage m the merging of nauonal markets 
into an integrated market and that stage must be 
supplemented by other Community instruments With 
a view to enabling all policy-holders, irrespective of 
whether they themselves take the imtiative. to nave 
recourse to any assurer wtth a head offtce in the 
CommunitY who carnes on business there. under the 
right of establishment or the ·freedom to provtde 
services, while guaranteeing them adequate 
proteaaon; 

4. Whereas this Direcnve forms part of the body of 
Communiry legislation already enacted which includes 
the First Council Directive 79 I 267'1 EEC of 5 March 
1979 on the coordination of laws, regulations and 
·administrative provisions relating to the takmg up and 
pursuit of the business of direct life assurance ( .s) and 
Co uncal Directive 91 I 67 4 I EEC of 19 December 1991 
on the annual accounts and consolidated accounts of 
insurance undertakings (6

); 

s. Whereas the approach adopted conslsts in bringmg 
about such harmomzauon as 1s essenual. necessary 

( 
1

) OJ No l 63. 13. 3. 1979, p. 1. D1recnve as last amended bv 
the Second D1recnve 'J0/619/EEC (OJ No L 330, 29. 11. 
1990, p. 50). 

(')OJ No L374. 31. 12. 1991, p. i. 
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.md sufficient to achieve the mutual recogmtion of 
authorizations and prudential control systems. 
thereby making it possible to grant a single 
authorization valid throughout the Community and 
apply the principle of supervision by the home 
Member State; 

6. Whereas. as a result. the taking up and the pursuit of 
the business ot assurance are henceforth to be subject 
to the grant of a single official authorization issued by 
the competent authorities of the Member State in 
which an assurance undertaking has its head office; 
whereas such authorization enables an undertaking to 
carry on business throughout the Community, under 
the right of establishment or the freedom to provide 
services; whereas the Member State of the branc:h or 
of the provision of services may no longer require 
assurance undertakings which wish to carry on 
assurance business there and which have already been 
authorized in their home Member State to seek fresh 
authorization; whereas Directives· 79/267/EEC and 
90/619/EEC should therefore be amended along 
those lines; 

7. Whereas the competent authorities of home Member 
States will henceforth be responsible for monatoring 
the financial health of assurance undertakings, 
indudin~ their state of solvency, the establishment of 
adequate technical provisions ~nd the covering of 
those provasions by matching assets; 

8. Whereas the performance of the operations referred to 
in Article 1 (2) (c) of Directive 79/267/EEC cannot 
under any circumstances affect the powers conferred 
on the respective authorities with regard to the entities 
holding the assets with which that provision is 
concerned; 

9. Whereas certain prov1s1ons of this Directive define 
minimum standards; whereas a home Member Stare 
may lay down striaer rules for assurance 
undertakings authorizec:l by its own competent 
authorities; 

10. Whereas lhe competent authorities of the Member 
States must have at their disposal such means of 
supervision as are necessary to ensure the orderly 
pursuit of business by assurance undertakings 
throughout the Community whether carried on under 
the right of establishment or the freedom to provide 
servaces~ whereas, in particular. rhe~ must be able to 
introduce appropriate safeguards or impose sanctions 
atmed at preventing irregularities and infringements of 
the provisions on assurance supervision; 

11. Whereas the provisions on transfers of portfolios must 
be adapted to bring them into line with the single 
legal authorization system antroduced by this 
Directive; 

12. Whereas prov,sion should be made for the 
specaalization r1.1le laid down by Directive 
791267 I EEC to be relaxed so that those Member 
States whic,:h so wish are able to grant the same 
undertaking authorizations for the classes referred to 
in the Annex to Direcuve 79/267/ EEC and the 
insurance business coming under classes 1 and 2 in 
the Annex ro Directive 73/239/EEC (');whereas that 
possibility may, however, be subjea to cenain 
conditions as regards compliance with accounting 
rules and rules on winding·up; 

ll. Whereas it is necessaJ"Y from th~ point of view of the 
protection of lives assured that every assurance 
undenaking should establish adequate technical 
PfOVisions; whereas the calculation of such provisions 
is ba$Cd for the most pan on actuarial principles; 
whereas chose principles should be coordinated in 
order tO facilitate mut~al r~ition of the prudential 
rules applicable in the various Member States; 

14. Whereas it is desirable. in the interests of prudence. to 
establish a minimum of coordination of rules limiting 
the rate of inrercsr used in calculating the technical 
provisions• whereas. for the purposes of such 
limitation. since existing methods are all equally 
correct, pru~tial and equivalent. it seems 
appropriate to leave Member States a free choice as to 
the method to be used; 

t 5. Whereas the rules governing the spread, localization 
.md matching of the assets used to cover technical 
provisio.-.s must be c:oordinated in order ro facilitate 
the m~rual recogr~ition of Member Stares' rules; 
whereas that coordination muse rake account of the 
measures op rhe liberalization of capital movements 
provided for in Council Direaive 88/361/EEC of 24 
june 1988 for rhe implementation of Article ~7 of the 
Treaty ( l) and the proaress made by the Community 
towards economic and monetary union; 

16. Whereas. however. the home Member State may not 
require assurance underr:~kinp to invest the assets 
cov.erina their technical provisions in particular 

! •) FirSI Cnuncal Oirec:rivc 7.31 2.391 EEC of 2.4 july 197 3 on rhe 
~oordinataon nf laws. rc:..:ulations .1nd admanistratave 
prf)vasions rclarant to the rakanA·Uf' and pt,arsuu of rhe busaness 
of direct ansurance other th3n life assurance (OJ No l 2.28, 
16. 8. 1973, p. J). Directive as last amended bv Directive 
~01618/EEC (OJ No l. JJO. ~9. 11. 1990, p. 44). 

(~) OJ No ll78, 8. 7. 1918. p. ,;, 
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caregones of assets. as such a reqUirement would be 
incompatible with the measures on the liberalization 
of capital movements provided for in Directive 
88/361/EEC; 

l 7. Whereas, pending the adoption of a directive on 
investment serv1ces harmomzing mter alia the 
definition of the concept of a regulated market, for 
the purposes of this Directive and without prejudice 
to such future harmonization that concept must be 
defined provisionally, to be replaced by the definition 
harmonized at Commumty level, which will give the 
home Member State of the market the responsibilities 
for these matters which this Directive transitionally 
gives to the assurance undertaking's home Member 
State; 

18. Whereas the list of items of which the solvency 
margin required by Directive 79 I 2671 EEC may be 
made up must be supplemented to take account of 
new financial instruments and of the facilities granted 
to other financial institutions for the constitution of 
their own funds; 

19. Whereas the harmonization of assurance contract law 
is not a prior condition for the achievement of the 
internal market in assurance; whereas, therefore, the 
oppportunity afforded to the Member States of 
imposing the application of their law to assurance 
contracts covermg commitments Within their 
territories is likely to provide adequate safeguards for 
policy-holders; 

2.0. Whereas within the framework of :m internal market 
tt is in the policy-holder's interest that he should have 
access to the widest possible range of assurance 
products available in the Commumty so that he can 
choose that which is best suited to his needs; whereas 
it is for the Member State of the commitment to 
ensure that there is nothing to prevent the marketing 
within its terntory of all the .1ssurance products 
offered for sale in the Community as long as they do 
not conflict with the legal provis1ons protecting the 
general good in force in the Member State of the 
commitment and in so far as the general good is nor 
safeguarded by the rules of the home Member State, 
provided that such provisions must be applied 
without discrimination to all undertakings operating 
tn that Member State and be objectively necessary and 
in proportiOn to the objective pursued; 

21. Whereas the Member States must be able to ensure 
rhat the assurance products and contract documents 
used. under the right of establishment or the freedom 
ro provide services, to cover commitments within 
their territories comply with such specafic legal 

pr:Jvtstons protecting the general good as arc 
applicable; whereas the systems ot supervision to be 
employed must meet the requirements of an mternal 
market but their employment may not constitute a 
prior condition for carrymg on assurance busmess; 
whereas, from thts standpoint. systems for the prior 
approval of policy conditions do nor appear to be 
justified; whereas it is therefore necessary to provide 
for other systems better suited to the requirements of 
an internal market which enable every Member State 
to guarantee policy-holders adequate protection; 

22. Whereas, for the purposes of implementtng actuarial 
principles in conformity with this Directive, the home 
Member State may nevertheless requtre systematic 
notification of the technical bases used for calculating 
scales of premiums and technical provisions, with 
such notification of technical bases excluding 
notification of ·the general and spec1al policy 
conditions and the undertaking's commerctal rates; 

23. Whereas in a single assurance market the consumer 
will have a wider and more vaned choice of contracts; 
whereas, if he is to profit fully from this diversity and 
from increased competition. he must be prov1ded with 
whatever mformanon 1s necessary to enable him to 
choose the contract best suited to his needs; whereas 
this information requirement IS all the more Important 
as the duration of commitments can be very long; 
whereas the minimum provtsions must therefore be 
coordinated in order for the consumer to receive clear 
and accurate mformation on the essential 
charactertstics of the products proposed to htm as 
well as the paruculars of the bodies to which any 
'omplaints of policy-holders. assured persons or 
beneficiaries of contracts may be addressed: 

24. Whereas publicity for assurance products is an 
essential means of enabling assurance business to be 
carried on effectively within the Communuy; whereas 
it is necessary to leave open to assurance undertakings 
the use of all normal means of advertising in the 
Member State of the branch or of proviSIOn of 
services; whereas Member States may nevertheless 
require compliance with their national rules on the 
form and content of advertising, whether la1d down 
pursuant to Community legislation on advemsm~ or 
.1dopted by Member States for reasons of the general 
good; 

25. Whereas, withm rhe framework of the Internal 
market. no Member State may conttnue to prohibit 
the stmultaneous carrvmg on ot assurance busmess 
wtthin its territory under the right ot establishment 
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and the freedom to provide services; whereas the 
option granted to Member States in this connection 
by Directive 90/619/ EEC should therefore be 
abolished; 

26. Whereas prov1s1on should be made for a system of 
penalties to be imposed when, in the Member State in 
which the commitment is entered into, an assurance 
undertaking does not comply with those provisions 
protecting the general good that are applicable to it; 

27. Whereas some Member States do not subject 
assurance transactions to any form of indirect 
taxation, while the majority apply special taxes and 
other forms of contribution; whereas the structures 
and rates of such taxes and contributions vary 
considerably between the Member States in which 
they are applied; whereas it is desirable to prevent 
exasung differences leading to distortions of 
competition in assurance services between Member 
States; whereas, pending subsequent harmonization, 
application of the tax systems and other forms of 
contribution provided for by the Member States in 
which commitments entered into are likely to remedy 
that problem and it is for the Member States to make 
arrangements to ensure that such taxes and 
contnbutions are collected; 

28. Whereas it is important to introduce Community 
coordination on the winding-up of assurance 
undertakings; whereas it is henceforth essennal to 
provide, in the event of the winding-up of an 
assurance undertaking, that the system of protection 
in place in each Member State must guarantee 
equality of treatment for all assurance creditors, 
irrespective of nationality and of the method of 
encering into the commitment; 

29. Whereas technical adjustments to the detailed rules 
laid down in this Directive may be necessary from 
time to time to take account of the future 
development of the assurance industry; whereas the 
Commission will make such adjustments as and when 
necessary, after consulting the Insurance Committee 
set up by Directive 911675/EEC (1 ), in the exercise of 
the implementing powers conferred on it by the 
Treaty; 

30. Whereas it is necessary to adopt specific provasions 
intended to ensure smooth transition from the legal 
;trrangements in existence when this Directive 
becomes applicable to those that it mtroduces; 
whereas care should be taken in such provisions not 
to place an additional workload on Member States' 
competent authorities; 

(')OJ No LJ74, 31. 12. 1991. p. 31. 

3 . Whereas. pursuant to Article 8c of the Treaty, 
account should be taken of the extent of the effort 
which must be made by certain economies at different 
stages of development; whereas, therefore, 
transitional arrangements should be adopted for the 
gradual application of this Directive by certain 
Member States, 

HAS ADOPTED THIS DIRECTIVE: 

TITLE I 

DEFJNmONS AND SCOPE 

Article I 

For the purposes of this Directive: 

(a) assurance undertaking shall mean an undertaking 
which has received official authorization in 
accordance with Article 6 of Directive 7912671 EEC; 

(b) branch shall mean an agency or branch of an 
assurance undertaking, having regard to Article 3 of 
Directive 90/619/EEC; 

(c) commitment shall mean a commitment represented by 
one of the kinds of insurance or operations referred to 
in Article 1 of Directive 79/267/ EEC; 

(d) home Member State shaH mean the· Member State in 
which the head office of the assurance undenaking 
covering the commitment 1s situated; 

(e) Member State of the branch shall mean the Member 
State in which the branch covering the commitment is 
situated; 

(f) Member State of the provision of services shall mean 
the Member State of the commitment, as defined in 
Article 2 (e) of Directive 90/619/EEC, if the 
commitment is covered by an assurance undenaking 
or a branch situated in another Member State; 

(g) control shall mean the relationship between a parent 
undertaking and a subsidiary, as defined in Article 1 
of Directive 83/349/ EEC ( 1 ), or a similar relationship 
between any natural or legal person and an 
undertaking; 

( 1 ) Seventh Council DirectiVe 83/349/ EEC uf 13 june 1983 
based on Article 54 (3) (g) of the Treatv on consolidated 
accounts (OJ No L 193, 18. 7. 1983. p. 1 ). Directive as last 
.tmended by Directave 90/605/EEC (OJ No l317, 16. 11. 
1990. p. 60). 
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(h) quaiifymg holding shall mean a direct or indirect 
holding in an undertaking which represents 10 % or 
more of the capital or of the voung rights or which 
makes it possible to exercise a sigmficant influence 
over the management of the undertaking in which a 
holding subsists. 

For the purposes of this definition, m the context of 
Articles 7 and 14 and of the other levels of holding 
referred to in Article 14, the voting rights referred to 
in Article 7 of Directive 881627/EEC (1 ) shall be 
taken into consideration; 

(i) parent undertaking shall mean a parent undertaking 
as defined in Articles 1 and 2 of Directive 
83/3491EEC; 

( j) subsidiary shall mean a subsidiary undenaking as 
defined in Articles 1 and 2 of Directive 83/349/ EEC; 
any subsidiary of a subsidiary undertaking shall also 
be regarded as a subsidiary of the undertaking which 
is those undertakings' ultimate parent undertaking; 

(k) regulated market shall mean a financial market 
regarded by an undertaking's home Member State as a 
regulated market pending the adoption of a definition 
in a Directive on investment services and characterized 
by: 

regular operation. and 

the fact that regulations issued or approved by the 
appropnate authorities define the conditions for 
the operation of the market, the conditions for 
access to the market and, where Council Directive 
79 I 1791 EEC of 5 March 1979 coordinatmg the 
conditions for the admission of securities to 

official stock-exchange listing ( l) applies, the 
conditions for admission to listing imposed in that 
Directive or, where that Directive does not apply, 
the conditions to be satisfied by a financial 
instrument in order to be effectively dealt in on the 
market. 

For the purposes of this Directive. a regulated market 
may be situated in a Member State or in a third 
country. In the latter event, the market must be 
recognized by the undertaking's home Member State 
and meet comparable requirements. Any financ1al 
instruments dealt in must be of a quality comparable 
to that of the instruments dealt in on the regulated 
market or markets of the Member State in question; 

( 1 ) Council Directive 88/627/EEC of 12 Dc~.:ember 1988 on the 
mformaraon to be published when a mator holding m a listed 
company ts a~.:quired or disposed of (OJ No L 348, 17. 12. 
1988, p. n2.\. 

(!) OJ No l 66. 13. 3. 1979, p. ll. Dirccm·e :-.s lct~t amended by 
Directive 82/148/EEC (OJ No L 62, 5. 3. 1982, p. 22). 

(I) competent authorittes ~hall mean the nanonal 
authorities which are empowered by law or regulation 
to supervise assurance undertakings. 

Artzcle 2 

1. This Directive shall apply co the commitments and 
undertakings referred co m Article 1 of Directive 
7912671 EEC. 

2. In Article 1 (2) of Directive 79/267/EEC the words 
'and are authorized in the country concerned' shall be 
deleted. 

3. This Directive shall apply neither co classes of 
insurance or operations nor to undenakings or institutions 
to which Directive 79/267/ EEC does not apply, nor shall 
it apply to the bodies referred to in Article 4 of that 
Directive. 

TITLE II 

THE TAKING-UP OF THE BUSINESS OF LIFE ASSURANCE 

Article 3 

Article 6 of Directive 79/267 I EEC shall be replaced by 
the following: 

'Article 6 

The taking-up of the acnvities covered by this Direcnve 
shall be subject to prior official authonzauon. 

Such authorization shall be sought from the authoriues 
of the home Member State by: 

(a) any undertaking which establishes us head office 
in the territory of that State; 

(b) any undertaking which, having received the 
authorization required in the first subparagraph, 
extends its business to an entire class or co other 
cta·sses.' 

Arttcle 4 

Article 7 of Directive 791267 I EEC shall be replaced by 
the following: 

':\rtrcle 7 

I. Authonzanon shall be vahd for the entire 
Community. It shall permit an undertaking to carry on 
busmess there, under either the nght of establishment 
or freedom to provide services. 

159 



160 

No L 360/6 Official .Journal of the European Communmes 9. 12. 92 

2. Authorization shall be granted for a pamcular 
class of assurance as listed in the Annex. it shall cover 
the entire class. unless the applicant wishes to cover 
only some of rhe risks pertaining to that class. 

The competent authorities may restrict authorizauon 
requested for one of the classes to the operations set 
ouc m the scheme of operations referred to m 
Article 9. 

Each Member State may grant authorization for two or 
more of the classes, where its national laws permit such 
dasses to be carried on simultaneously.' 

Article 5 

Article 8 of Directive 79 I 267/EEC shall be replaced by 
the following: 

'Article 8 

1 . The home Member State shall require every 
.1ssurance undenaking for which authorization 1s 
sought to: 

(a) adopt one of the following forms: 

in the case of the Kingdom of Belgium: .. soc1ete 
anonyme/naamloze vennootschap", "societe en 
commandite par actions/ commandJtaire 
vennootschap op aandelen", "Jssoclation 
d'assurance mutuelle/ onderlinge verzeke
ringsvereniging", "societe cooperative I coopera
tieve vennootschap", 

tn the case of the Kingdom of Denmark: 
"aktieselskaber", ... gensidige ~elskaber". 
.. pensionskasser omfattet af lov om 
forsikringsvirksomhed ( tvzrgaende pensions
kasser)", 

in the case of the Federal Republic of 
Germany: .. Aktiengesellschaft", "Yerslche
rungsverein auf Gegenseitigkeit'', '\)ffent-
1 ich-rechdiches Wettbewerbsversicherungsun
ternehmen ''. 

in the case of the French Republic: .. societe 
anonyme", .. societe d'assurance mutuelle", 
.. institution de prevoyance regie par le code de 
Ia sckurite sociale", <&institution de prevoyance 
regie par le code rural" and "'mutuelles regtes 
par le code de Ia mutualite", 

in the case of Ireland: incorporated companies 
limited by shares or by guarantee or unlimited, 
societies re~lstered under the Industrial and 
Provident Societies Acts and societies registered 
under the Friendly Societies Acts, 

in the case of the Italian Republic: .. soc1eta per 
azioni", .. -;ocieta cooperativa", .. mutua Ji 
:tssicurazione". 

in the case of the Grand Duchy of 
Luxembourg: .. societe anonyme", .. societe en 
commandite par actions", .. assoc1at1on 
d'assurances mutuelles", .. societe coopcrattve", 

in the case of the Kingdom of the Netherlands: 
.. naamloze vennootschap", .. onderlinge 
waarborgmaarschappij", 

in the case of the United Kingdom: 
incorporated companies limited by shares or by 
guarantee or unlimited, societies registered 
under the Industrial and Provident Societies 
Acts, societies registered or mcorporated under 
the Friendly Societies Acts, the assoctation of 
underwriters known as Lloyd's, 

in the case of the Hellenic Republic: .. avcilWJ.LTI 
Etatpia", 

in the case of the Kingdom of Spain: "'sociedad 
anonima", .. sociedad mutua", .. sociedad 
cooperativa", 

in the case of the Ponuguese Republic: 
.. sociedade an6nima", .. mutua de seguros''. 

An assurance undenaking may also adopt the form of a 
European company when that has been established. 

Furthermore, Member States may, where appropriate, 
set up undertakings in any public-law form provided 
that such bodies have as their object msurance 
operations under conditions equivalent to those under 
which private-law undertakings operate; 

(b) limit its objects to the business provided for in this 
Directive and operations directly ans~ng 
therefrom. to the exclusion of all other commercial 
business: 

(c) submit a scheme of operations in accordance with 
Article 9; 

(d) possess the minimum guarantee fund prov1ded for 
in Arncle 20 (2); 

(e) be effectively run by persons of good repute with 
appropriate professional qualifications or 
experience. 

2. An undertaking seeking authorization to extend 
its business to other classes or to extend an 
authorization covering only some of the risks 
penammg to one class shall be required to submit a 
scheme of operations in accordance with Arttcle 9. 

lt shall. furthermore. be required to show proof that it 
possesses the solvency margin provided for in 
Article 1 9 and the guarantee fund referred to in 
Article 20 (1) and (2). 

J. Member States shall not adopt prov1s1ons 
requiring the pnor approval or systematiC nonfication 
of general and special policy conditions, of scales of 
premiums. of the technical bases. used m particular for 
calculating scales of premiums and technical provisions 
or of forms and other printed documents which an 
assurance undertaking intends to use in 1ts dealings 
with policy-holders. 
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Notwuhstandmg the first subpara~raph. tor the sole 
purpose of verifying compliance w1th national 
provisions concerning actuarial princtplcs. the home 
Member State may require systematic notification of 
rhe technical bases used for calculating scales ot 
premiums and technical provisions, without that 
reqUirement constituting a prior condition for an 
undertaking to carry on its business. 

Nothing in this Directive shall prevent Member States 
from maintaining in force or mtroducing laws, 
regulations or administrative provisions requmng 
approval of the memorandum and articles of 
association and the communication ot any other 
documents necessary for the normal exercise of 
supervision. 

Not later than five years after the date of entry into 
force of Directive 92/961EEC (~), the Commission 
shall submit a report to the Council on the 
implementation of this paragraph. 

4. The abovementioned provisions may not require 
that any application for authorization be considered in 
the light of the economic requirements of the market. 

( ~·) OJ No L 360, 9. 12. 1992, p. 1. 

Article 6 

Article 9 of Directive 79 I 267 I EEC shall be replaced by 
the following: 

'Article 9 

The scheme of operations referred to in Article 8 (1) (c) 
and (2) shall include particulars or proof concerning: 

(a) the nature of the commitments which the 
undertaking proposes to cover; 

(b) the guiding principles as to reassurance~ 

(c) the items constituting the mmimum guarantee 
fund; 

(d) estimates relating to the costs of setting up the 
administrative services and the organization for 
securing business and the financial resources 
intended to meet those costs; 

in addition. for the first three financial years: 

(e) a plan setting out detailed estimates of income and 
expenditure m respect of direct business, 
reassurance acceptances and reassurance cessions; 

(f) a forecast balance sheer; 

(g) esumates relating to the financial resources 
tntended co cover underwriting liabilities and the 
solvency margin.' 

Artrcie 7 

The competem authorities of the home Member Stare shall 
not grant an undertaking authorization to take up the 

business of assurance before they have been tntormed of 
the identities of the shareholders or members. direct or 
indirect. whether natural or legal persons. who have 
qualifying holdings in that undertaking and of the 
amounts of those holdings. 

The same authorities shall refuse authorizauon 1f. rakmg 
into account the need to ensure the sound and prudent 
management of an assurance undertaking, they are not 
satisfied as to the qualifications of the shareholders or 
members. 

TITLE lil 

HARMONIZATION OF CONDffiONS GOVERNING 
PURSUIT OF BUSINESS 

Chapter 1 

Article 8 

Article 15 of Directive 791267 /EEC shall be replaced by 
the following: 

'ArticLe 15 

1. The financial supervision of an assurance 
undertaking, including that of the business it carries on 
either through branches or under the freedom to 
provide services, shall be the sole responsibility of the 
home Member State. If the competent authorities of the 
Member State of the commitment have reason to 
consider that the activities of an assurance undertaking 
might affect its financial soundness. they shall inform 
the competent authorities of the undertakmg's home 
Member State. The latter authorities shall derermane 
whether rhe undertaking is complying wtth the 
prudential principles laid down in chis Directive. 

2. That financial supervtsion shall mclude 
verification, with respect to the assurance undertaking's 
entire business, of its state of solvency, the 
establishment of technical provisions. including 
mathematical provisions, and of the assets covering 
them, in accordance with the rules laid down or 
practices followed in the home Member State pursuant 
to the provisions adopted at Community level. 

3. The competent authorities of the home Member 
State shall require every assurance undertaking to have 
sound administrative and accounting procedures and 
adequate mternal control mechamsms.' 

Artzcle 9 

Article 16 ot Directive 79/267 I EEC shall be replaced by 
the followmg: 

'Article 16 

The Member State of rhe branch shall provtde that, 
where an assurance undertaking authorized m another 
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Member State carries on business through a branch, 
the competent authorities of the home Member State 
may, after having first informed the competent 
authorities of the Member State of the branch. carry 
out themselves. or through the intermediary of persons 
they appoint for that purpose, on-the-spot verification 
of the information necessary to ensure the financial 
supervision of the undertaking. The authorities of the 
Member State of the branch may participate in that 
versfication'. 

Article 10 

Article 23 (2) and (3) of Directive 79/267/EEC shall be 
replaced by the following: 

'2. Member States shall require assurance 
undertakings with head offices within their territories 
ro render periodically the returns, together with 
statistical documents, which are necessary for the 
purposes of supervision. The competent authorities 
shall provide each other with any documents and 
mformauon that are useful for the purposes of 
supervision. 

3. Every Member State shall take all steps necessary 
to ensure that the competent authorities have the 
powers and means necessary for the supervision of the 
business of assurance undertakings with head offices 
within their territories, including business carried on 
outside those territories, in accordance with the 
Council directives governing those activities and for the 
purpose of seeing that they are implemented. 

These powers and means must, m particular, enable 
the competent authorities to: 

(a) make detailed enquiries regarding rhe 
undertaking's situation and the whole of its 
business, znter alia by: 

gathering 
submission 

information or 
of documents 

assurance business, 

requiring 
concerning 

the 
irs 

carrying out on-the-spot investigations at the 
undertaking's premises; 

(b) take any measures, with regard to the undertaking, 
its directors or managers or the persons who 
control it, that are appropriate and necessary to 
ensure that the undertaking's business continues to 
comply with the laws, regulations and 
administrative provisions with which the 
undertaking must comply in each Member State 
and in particular wtth the scheme of operations m 
so far as it remains mandatory. and to prevent or 
remedy any irregularities prejudicial to the interests 
of the assured persons: 

(c) ensure that those measures are carried out, sf need 
be by enforcement, where appropnate through 
judicial channels. 

~-tember States may also make provssson for the 
competent authorities to obtain any information 
regarding contracts which are held by intermediaries.' 

Arttcie 11 

1. Arncie 6 (2) to (7) of Directive 90/619/EEC shall 
be deleted. 

2. Under the conditions laid down by national law, 
each Member State shall authorize assurance undertakings 
with head offices wtthin its territory to transfer all or part 
of their portfolios of contracts, concluded under either the 
right of establishment or the freedom to provide services, 
to an accepting office established within the Community, 
tf the competent authorities of the home Member State of 
the accepting office certify that after taking the transfer 
into account the latter possesses the necessary solvency 
margin. 

3. Where a branch proposes to transfer all or part of its 
portfolio of contracts, concluded under either the right of 
establishment or the fl·eedom to provide services, the 
Member State of the branch shall be consulted. 

4 In the circumstances referred to in paragraph 2 and 
3, the authorities of the home Member State of the 
transferring undertaking shall authorize the transfer after 
obtaining the agreement of the competent authorities of 
the Member States of the commatment. 

5. The competent authorities of the Member States 
consulted shall give their opinion or consent to the 
competent authorittes of the home Member State of the 
transferrmg assurance undertaking within three months of 
receiving a request; the absence of any response within 
that period from the authorities consulted shall be 
considered equavalent to a favourable opanion or tacit 
consent. 

6. A transfer authorized in accordance with this Article 
shall be published as laid down by national law in the 
Member State of the commitment. Such transfers shall 
automatically be valid against policy-holders, the assured 
persons and any ocher person having rights or obligations 
arising out of the contracts transferred. 

This provision shall not affect the Member States' rights to 
give policy-holders the option of cancelling contracts 
within a fixed peraod after a transfer. 

ArtiCle 12 

1. Article 24 of Directive 79/267 I EEC shall be 
replaced by the following: 

'ArtiCle 24 

1. If an undertaking does not comply with 
Article 17. the competent authority of its home 
Member State may prohibit the free disposal of its 



<.J. 12. 92 Official Journal ol the European Communities No L 360/9 

.lssets after having commumcated its intention to the 
compet_ent authorities of the Member States of 
commttment. 

2. For the purposes of restoring the financial 
situation of an undertaking the solvency margin of 
which has fallen below the minimum required under 
Article 19, the competent authority of the home 
Member State shall require that a plan for the 
restoration of a sound financial position be submitted 
for its approval. 

In exceptional circumstances, if the competent 
authority is of the opinion that the financial situation 
of the undertaking will further deteriorate, it may also 
restrict or prohibit the free disposal of the 
undertaking's assets. It shall inform the authorities of 
other Member States within the territories of which the 
undertaking carries on business of any measures it has 
mken and the latter shall, at the request of the former, 
take the same measures. 

3. If the solvency margin falls below the guarantee 
fund as defined in Article 20, the competent authority 
of the home Member State shall require the 
undertaking to submit a short-term finance scheme for 
its approval. 

It may also restrict or prohibit the free disposal of the 
undertaking's as!-ets. It shall inform the authorities of 
other Member States within the territories of which the 
undertaking carries on business accordingly and the 
latter shall, at the request of the former, take the same 
measures. 

4. The competent authorities may further take all 
measures necessary to safeguard the interests of the 
assured persons in the cases provided for in 
paragraphs 1 , 2 and 3. 

5. Each Member State shall take the measures 
necessary to be able in accordance With its national law 
to prohibit the free disposal of assets located within its 
territory at the request, in the cases provided for in 
paragraphs 1, 2 and 3, of the undertaking's home 
Member State. which shall designate the assets to be 
covered by such measures.' 

Article l3 

Article 26 of Directive 79/267/EEC shall be replaced by 
the following: 

'Article 26 

1. Authorization granted to an assurance 
undertaking by the competent authority of its home 
Member State may be withdrawn by that authoritv if 
that undertaking: 

(a) does not make use of the authorization Within 12 
months. expressly renounces it or ceases to carry 

on business for more than six months, unless the 
Member State concerned has made provision for 
authorization to lapse in such cases; 

(b) no longer fulfils the conditions for admission; 

(c) has been unable, within the time allowed, to take 
the measures specified in the restoration plan or 
finance scheme referred to in Article 24; 

(d) fails seriously in its obligations under the 
regulations to which it is subject. 

In the event of the withdrawal or lapse of the 
authorization, the competent authority of the home 
Member State shall notify the competent authorities of 
the other Member States . accordingly and they shall 
take appropriate measures to prevent the undertaking 
from commencing new operations . within their 
territories, under either the freedom of establishment or 
the freedom to provide services. The home Member 
State's competent authority shall, in conjunction with 
those authorities, take all necessary measures to 
safeguard the interes~s of the assured persons and shall 
restrict, in particular, the free disposal of the assets of 
the undertaking in accordance with Article 24 (1 ), (2), 
"second subparagraph, or (3), second subparagraph. 

2. Any decision to withdraw an authorization shall 
be supported by precise reasons and notified to the 
undertaking in question.' 

Article 14 

1. Member States shall require any natural or legal 
person who proposes to acquire, directly or indirectly, a 
qualifying holding in an assurance undenaking first to 
inform the competent authorities of the home Member 
State, indicating the size of the intended holding. Such a 
person must likewise inform the competent authorities of 
the home Member State if he proposes to increase his 
qualifying holding so that the proportion of the voting 
rights or of the capital held by him would reach or exceed 
20, 33 or 50% or so that the assurance undertaking 
would become his subsidiary. 

The competent authorities of the home Member State shall 
have a maximum of three months from the date of the 
notification provided for in the first subparagraph to 
oppose such a plan if, in view of the need to ensure sound 
and prudent management of the assurance undertaking, 
they are not satisfied as to the qualifications of the person 
referred to in the first subparagraph. If they do not oppose 
the plan in question they may fix a maximum period for 
its implementation. 

2. Member States shall require any natural or legal 
person who proposes to dispose. directly or indirectly. of a 
qualifyi~g holding in an assurance undertaking first to 
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inform the competent authorities of the home Member 
State, indicating the size of his intended holding. Such a 
person must likewise inform the competent authorities if 
he proposes to reduce his qualifying holding so that the 
proponion of the voting rights or of the capital held by 
him would fall below 20, 33 or 50% or so that the 
assurance undertaking would cease to be his subsidiary. 

3. On becoming aware of them, assurance undertakings 
shall inform the competent authorities of their home 
Member States of any acquisitions or disposals of holdings 
in their capital that cause holdings to exceed or fall below 
one of the thresholds referred to in paragraphs 1 and 2. 

They shall also, at least once a year, inform them of the 
names of shareholders and members possessing qualifying 
holdings and the sizes of such holdings as shown, for 
example, by the information received at the annual general 
meetings of shareholders and members or as a result of 
compliance with the regulations relating to companies 
listed on stock exchanges. 

4. Member States shall require that, if the influence 
exercised by the persons referred to in paragraph 1 is likely 
to operate to the detriment of the prudent and sound 
management of the assurance undertaking, the competent 
authoritie' of the home Member State shall take 
appropnate measures to put an end to that situation. Such 
measures may consist, for example, in injunctions, 
sanctions against directors and managers, or the 
suspension of the exercise of the voting rights attaching to 
the shares held by the shareholders or members in 
question. 

Similar measures shall apply to natural or legal persons 
failing to comply with the obligation to provide prior 
information. as laid down in paragraph 1. If a holding is 
acquired despite the opposition of the competent 
authorities, the Member States shall, regardless of any 
other sanctions to be adopted, provide either for exercise 
of the corresponding voting rights to be suspended, or for 
the nullity of votes cast or for the possibility of their 
annulment. 

Article 15 

1. The Member States shall provide that all persons 
working or who have worked for the competent 
authorities. as well as auditors or experts acting on behalf 
of the competent authorities. shall be bound by the 
obligation of professional secrecy. This means that no 
confidential information which they may receive in the 
course of their duties may be divulged to any person or 
authority whatsoever, except in summary or aggregate 
form, such that individual assurance undertakings cannot 
be identified, without prejudice to cases covered by 
criminal law. 

Nevertheless, where an assurance undertaking has been 
declared bankrupt or is being compulsorily wound up, 
confidential information which does not concern third 
panics involved in attempts to rescue that undertaking 
may be divulged in civil or commercial proceedings. 

2. Paragraph 1 shall not prevent the competent 
authorities of the different Member States from 
exchanging information in accordance with the directives 
applicable to assurance undertakings. That information 
shall be subject to the conditions of professional secrecy 
indicated in paragraph 1. 

3. Member States may conclude cooperation 
agreements, providing for exchanges of information, with 
the competent authorities of third counuies only if the 
information disclosed is subject to guarantees of 
professional secrecy at least equivalent to those referred to 
in this Anicle. 

4. Competent authorities receiving confidential 
information under paragraphs 1 or 2 may use it only in 
rhe course of their duties: 

to check that the conditions governing the taking-up of 
the business of assurance are met and to facilitate 
monitoring of the conduct of such business, especially 
with regard to the monitoring of technical provisions, 
solvency margins, administrative and accounting 
procedures and internal control mechanisms, or 

to impose sanctions, or 

in administrative appeals against decisions of the 
competent authority, or 

in court proceedings initiated pursuant to Article 50 or 
under special provisions provided for in the directives 
adopted in the field of assurance undertakings. 

5. Paragraphs 1 and 4 shall not preclude the exchange 
of information within a Member State, where there are 
two or more competent authorities in the same Member 
State, or, between Member States, between competent 
authorities and: 

authorities responsible for the official superv1s1on of 
credit institutions and other financial organizations and 
the authorities responsible for the supervision of 
financial markets, 

bodies involved in the liquidation and bankruptcy of 
assurance undertakings and in other similar 
procedures. and 

persons responsible for carrying out statutory audits of 
the accounts of assurance undertakings and other 
financial institutions, 
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in the discharge of their supervisory functions, and the 
disclosure, to bodies which administer (compulsory) 
winding-up proceedings or guarantee funds. of 
information necessary to the performance of their duties. 
The information received by these authorities, bodies and 
persons shall be subject to the obligation of professional 
secrecy laid down in paragraph 1. 

6. In addition, notwithstanding paragraphs 1 and 4, 
Member States may, under provisions laid down by law, 
authorize the disclosure of certain information to other 
departments of their central government administrations 
responsible for legislation on the supervision of credit 
institutions, financial institutions, investment services and 
assurance undertakings and to inspeaors acting on behalf 
of those departments. 

However, such disclosures may be made only where 
neceSsary for reasons of prudential control. 

However, Member States shall provide that information 
received under paragraphs 2 and 5 and that obtained by 
means of the on-the-spot verification referred to in 
Article 16 of Directive 79/267/EEC may never be 
disclosed in the cases referred to in ·this paragraph except 
with the express consent of the competent authorities 
which disclosed the information or of the competent 
authorities of the Member State in which on-the-spot 
verification was carried out. 

Article 16 

Article 13 of Directive 79/267/ EEC shall be replaced by 
the following: 

'Article 13 

1. Without prejudice to paragraphs 3 and 7, no 
undertaking may be authorized both pursuant to this 
Directive and pursuant to Directive 73/239/EEC. 

2. However, Member States may provide that: 

undertakings authorized pursuant to this Directive 
may also obtain authorization, in accordance with 
Article 6 of Directive 73/239/EEC for the risks 
listed in classes 1 and 2 in the Annex to that 
Directive, 

undertakings authorized pursuant to Article 6 of 
Directive 73/239/E~C solely for the risks listed in 
classes 1 and 2 in the Annex to that Directive may 
obtain authorization pursuant to chis Directive. 

3. Subject to paragraph 6, undertakings referred to 
in paragraph 2 and those which at the time of 
notification of this Directive, carry on simultaneously 

both <: f the activities covered by this Directive and by 
Directtve 73/239/EEC may continue to do so, 
provided that each activity is separately managed in 
accordance with Article 14. 

4. Member States may provide that the 
undertakings referred to in paragraph 2 shall comply 
with the accountin8 rules governing undertakings 
autho~ pursuant to this Directive for all of their 
actavataes. Pending coordination in this respect, 
Member States may also provide that, with regard to 
rules on winding-up, activities relating to the risks 
listed in classes 1 and 2 in the Annex to Directive 
73/239/EEC carried on by the undertakings referred 
to in paragraph 2 shall be governed by the rules 
applicable to life assurance activities. 

5. Where an undertaking carrying on the activities 
referred to in the Annex to Directive 73/239/EEC has 
financial, commercial or administrative links with an 
undertaking carrying on the activities covered by this 
Directive, the supervisory authorities of the Member 
States within whose territories the head offices of those 
undertakings are situated shall ensure that the accounts 
of the undertakings in question are not distorted by 
agreements between these undertakings or by any 
arrangement which. could affect the apportionment of 
expenses and income. 

6. Any Member State may require undertakings 
whose head offices are situated in its territory to cease, 
within a period to be detennined by the Member State 
concerned, the simultaneous pursuit of activities in 

. which they were engaged at the time of t1otification of 
this Directive. 

7. The provisions of this Article shall be reviewed 
on the basis of a report from the Commission to the 
Council in the light of future harmonization of the 
rules on winding-up, and in any case before 31 
December 1999.' · 

Artick J7 

Article 35 of Directive 79/267/EEC and Article 18 of 
Directive 90/619/EEC shall be deleted. 

Chapter 2 

Article 18 

Article 17 of Directive 79/267/ EEC shall be replaced by 
the following: 

'A.rticle 17 

1. The home Member State shall require every 
assurance undertaking to establish sufficient technical 
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proviSions. including mathematical provisions, in 
respect of its entire business. 

The amount of such technical prov1s1ons shall be 
determined according to the following principles: 

A. Ci) The amount of the technical life.,.assurance 
provisions shall be calculated by a sufficiently 
prudent prospective actuarial valuation, 
taking account of all future liabilities as 
determined by the policy conditions for each 
exisling contract, including: 

all guaranteed benefits, 
guaranteed surrender values, 

including 

bonuses to which policy-holders are 
already either collectively or individually 
entitled, however those bonuses are 
described - vested, declared or allotted, 

all options available to the policy-holder 
under the terms of the contract, 

expenses, including commissions; 

taking credit for future premiums due; 

(ii) the use of a retrospective method is allowed, 
if it can be shown that the resulting technical 
provisions are not lower than would be 
required under a sufficiently prudent 
prospective calculation or if a prospective 
method cannot be used for the type of 
contract involved; 

(1ii) a prudent valuation is not a .. best estimate" 
valuation, but shall include an appropriate 
margin for adverse deviation of the relevant 
factors; 

{iv) the method of valuation for the technical 
provisions must not only be prudent in itself, 
but must also be so having regard to the 
method of valuation for the assets covering 
those provisions; 

(v) technical provisions shall be calculated 
separately for each contract. The use of 
appropriate approximations or 
generalizations is allowed. however. where 
they are likely to give approximately the same 
result as individual calculations. The 
principle of separate calculation shall in no 
way prevent the establishment of additional 
provisions for general risks which are not 
individualized; 

(vi) where the surrender value of a contract is 
guaranteed. the amount of the mathematical 

provisions for the contract at any time shall 
be at least as great as the value guaranteed at 
that time. 

B. The rate of interest used shall be chosen prudently. 
It shall be determined in accordance with the rules 
of the competent authority in the home Member 
State, applying the following pranciples: 

(a) for all contracts, the competent authority of 
the undertaking's home Member State shall fix 
one or more maximum rates of interest, in 
particular in accordance with the following 
rules: 

(i) when contractS contain an interest rate 
guarantee, the competent authority in the 
home Member State shall set a single 
maximum rate of interest. It may differ 
according to the currency in which the 
contract is denominated, provided that it 
is not more than 60 % of the rate on 
bond issues by the State in whose 
currency the contract is denominated. In 
the case of a contract denominated in 
ecus, this limit shall be set by reference to 
ecu-denominated issues by the 
Community institutions. 

If a Member State decides, pursuant to 
the second sentence of the preceding 
paragraph, to set a maximum rate of 
interest for contracts denominated in 
another Member State's currency, it shall 
first consult the competent authority of 
the Member State in whose currency the 
contract is denominated; 

(ii) however, when the ·assets of the 
undertaking are not valued at their 
purchase price, a Member State may 
stipulate that one or more maximum 
rates may be calculated taking into 
account the yield on the corresponding 
assets currently held, minus a prudential 
margin and, in panicular for conuacrs 
with periodic premiums. furthermore 
taking into account the anticipated yield 
on future assets. The prudential margin 
and the maximum rate or rates of interest 
applied to the anticipated yield on future 
assets shall be fixed by the competent 
authority of the home Member State; 

(b) the establishment of a maximum rate of 
interest shall not imply that the undenaking is 
bound to use a rate as high as that; 

(c) the home· Member State may decide not to 
apply (a) to the following categories of 
contracts: 

unit-linked contracts. 

single-premium contracts for a period of 
up to eight years, 
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without-profits contracts, and annuity 
contracts with no surrender value. 

In the cases referred to in the last two indents 
of the first subparagraph, in choosing a 
prudent rate of interest, account may be taken 
of the currency in which the contract is 
denominated and corresponding assets 
currently held and where the undertaking's 
assets are valued at their current value, the 
anticipated yield on future assets. 

Under no circumstances may the rate of 
interest used be higher than the yield on assets 
as calculated in accordance with the accounting 
rules in the home M~mber State, less an 
appropriate deduaion; 

(d) the Member State shall require an undertaking 
to set aside in its accounts a provision to meet 
interest-rate commitments vis-a-vis 
policy-holders if the present or foreseeable 
yield on the undertaking's assets is insufficient 
to cover those commitments; 

(e) the Commission and the competent authorities 
of the Member States which so request shall be 
notified of the maximum rates of interest set 
under (a). 

C. The statistical elements of the valuation and the 
allowance for expenses used shall be chosen 
prudently, having regard to the State of the 
commitment, the type of policy and the 
administrative costs and comm-issions expected to 
be incurred. 

D. In the case of participating contracts, the method 
of calculation for technical provisions may take 
into account, either implicitly or explicitly, future 
bonuses of all kinds, in a manner consistent with 
the other assumptions on future experience and 
with the current method of distribution of 
bonuses. 

E. Allowance for future expenses may be made 
implicitly, for instance by the use of future 
premiums net of management charges. However, 
the overall allowance, implicit or explicit, shall be 
not less than a prudent estimate of the relevant 
future expenses. 

F. The method of calculation of technical provisions 
shall not be. subject to discontinuities from year to 
year arising from arbitrary changes to the method 
or the bases of calculation and shall be such as to 
recognize the distribution of profits in an 
appropriate way over the duration of each policy. 

2. Assurance undertakings shalt make available to 
the public the bases and methods used in the 

calculation of the technical provasaons. including 
provisions for bonuses. 

3. The home Member State shall rcquare every 
assurance undenaking to cover the technical provisions 
in respect of its entire business by matching assets, in 
accordance with Anide 24 of Directive 92/96/EEC.In 
respect of business written in the Community, these 
assets must be localized within the Community. 
Member States shall not require assurance undertakings 
to localize their assetS in a particular Member State. 
The home Member State may, however, permit 
rdaxations in the rules on the localization of assets. 

4. If the home Member State allows any technical 
provisions to be covered by claims against reassurers, it 
shall fix the percentage so allowed. In such case, it may 
not require the localization of the assets representing 
such claims.' 

Artick 19 

Premiums for new business shall be sufficient, on 
reasonable actuarial assumptions, co enable assurance 
undertakings to meet all cheir commitments and, in 
particular, to establish adequate technical provisions. . ' 

For this purpose, all aspects of the financial situation of an 
assurance undertaking may be taken into account, without 
the input from resources other than premiums and income 
earned thereon being systematic and permanent in such a 
way that it may jeopardize the undertaking's solvency in 
the long term. 

Artick 20 

The assets covering the technical provasaons shall take 
account of the type of business carried on by an 
undertaking in such a way as to secure the safety, yield 
and marketability of its investments, which che 
undertaking shall ensure are diversified and adequately 
spread. 

Artick 21 

1. The home Member State may not authorize 
assurance undertakings to cover their cechnical provisions 
with any but the following categories of assets: 

A. l11vestments 

(a) debt securities\ bonds and other money- and 
capital-market instruments; 
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(b) loans; 

(c) share$ and other variable-yield participations; 

(d) units in undertakings for collective investment in 
transferable securities and other investment funds; 

(e) land, buildings and immovable property rights; 

B. Debts arrd claims 

(f) debts owed by reassurers, including reassurers' shares 
of technical provisions; 

(g) deposits with and debts owed by ceding 
undertakings; 

(h) debts owed by policy-holders and intermediaries 
arising out of direct and reassurance operations; 

(i) advances against policies; 

(j) tax recoveries; 

(k) dairn!i against guarantee funds; 

C. Others 

(I) tangible fixed assets, other than land and buildings, 
valued on the basis of prudent amortization; 

(m) cash at bank and in hand, deposits with credit 
institutions and any other body authorized to receive 
deposits: 

(n) deferred acquisition costs; 

(o) accrued interest and rent, other accrued income and 
prepayments; 

{p) reversionary interests. 

(n the case of the association of underwriters known as 
Lloyd's, asset categories shall also include guarantees and 
letters of credit issued by credit institutions within the 
meaning of Directive 7717801 EEC (1) or by assurance 
undertakings, together with verifiable sums arising out of 
life assurance policies, to the extent that they represent 
funds belonging to members. 

( 1) First Council Directive 77/780/EEC of 12 December 1977 on 
the coordination ot the laws, regulations and admintstrauve 
provasions relatinR ro the taking up and pursuat of the business 
of credir institutions (OJ No L 322. 17. 12. 1977, p. 30). 
Directive as last amended by Directive 89/646/EEC (OJ No 
l 386, JO. 12. 1989, p. 1 ). 

The inclusion of any asset or category of assets listed in 
the first subparagraph shall not mean that all these assets 
should automancally be accepted as cover for technical 
provisions. The home Member State shall lay down more 
detailed rules fixing th~ conditions for the use of 
acceptable assets; in this connection, it may require 
valuable security or guarantees, particularly in the case of 
debts owed by reassurers. 

In determining and applying the rules which it lays down, 
the home Member State shall, in particular, ensure that 
the following principles are complied with: 

(i) assets covering technical provisions shall be valued 
net of any debts arising out of their acquisition; 

{ii) all assets must be valued on a prudent basis, 
allowing for the risk of any amounts not being 
realizable. In particular, tangible fixed assets other 
than land and buildings may be accepted as cover 
for technical provisions only if they are valued on 
the basis of prudent amortization; 

(iii) loans, whether to undertakings, to a State or 
international organization, to local or regional 
authorities or to natural persons, may be accepted 
as cover for technical provisions only if there are 
sufficient guarantees as to their security, whether 
these are based on the status of the borrower, 
mortgages, bank guarantees or guarantees granted 
by assurance undertakings or other forms of 
security; 

(iv) derivative instruments such as options, futures and 
swaps in connection with assets covering technical 
provisions may be used in so far as they contribute 
to a reduction of investment risks or facilitate 
efficient portfolio management. They must be 
valued on a prudent basis and may be taken into 
account in the valuation of the underlying assets; 

( v) transferrable securities which are not dealt in on a 
regulated market may be accepted as cover for 
technical provisions only if they can be realized in 
the short term or if they are holdings in credits 
institutions, in assurance undertakings, within the 
limits permitted by Article 8 of Directive 
79/267/EEC, or in investment undertakings 
established in a Member State; 

(vi) debts owed by and claims against a third party may 
be accepted as cover for the technical provisions 
only after deduction of all amounts owed to the 
same third party; 
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(vii) the value of any debts and claims accepted as cover 
for technical provisions must be calculated on a 
prudent basis, with due allowance for the risk of 
any amounts nor being realizable. In particular, 
debts owed by policy .. holden and intermediaries 
arising our of assurance and reassurance operations 
may be accepted only in so far as they have been 
outstanding for not more than three months; 

(viii) where the assets held include an investment in a 
subsidiary undertaking which manages all or part of 
the assurance undertaking's investments on its 
behalf, the home Member State must, when 
applying the rules and principles laid down in this 
Anide, take into account the underlying 8$5Cts held 
by the subsidiary undertaking; the home Member 
State may treat the assetS of other subsidiaries in the 
same way; 

(ix) deferred acquisition costs may be accepted as cover 
for technical provisions only to the extent that this 
is <:onsistent with the calculation of the 
mathematical provisions. 

2. Notwithstanding paragraph 1, in exceptional 
circumstances and at an assurance undertaking's request, 
the home Member State may, temporarily and under a 
proP'rlY reasoned decision, accept other categories of 
assets as cover for technical provisions, subject to 
Article 20. 

Article 22 

1. As regards the assets covering technical provisions, 
the home Member State shall require every assurance 
undertaking to invest no more than: 

(a) 10% of its total gross technical provisions in any one 
piece of land or building, or a number of pieces of 
land or buildings close enough to each other to be 
considered effectively as one investment; 

(b) S % of its total gross technical provisions in shares 
and other negotiable securities treated as shares, 
bonds, debt securities and other money- and 
capital-market instruments from the same 
undenaking. or in loans· granted to the same 
borrower, taken together. the loans bein~ loans other 
than those granted to a State, region~ or local 
authority or to an international organization of which 
one or more Member States are members. This limit 
may be raised to 10% if an undertaking invests not 

m<:re than 40% of its gross technical provisions in the 
loans or securities of issuing bodies and borrowers in 
each of which it invests more than S % of its assets; 

(c) S% of its total gross technical provisions in unsecured 
loans, including 1% for any single unsecured loan, 
other than loans granted to credit institutions, 
assurance undertakings - in so far as Anicle 8 of 
Directive 79/267/EEC allows it - and investment 
undertakings established in a · Member State. The 
limits may be raised to 8 and 2% respectively by a 
decision taken on a case-by-case basis by the 
competent authority of the home Member State; 

(d) 3% of its total gross technical provisions in the form 
of cash in hand; 

. (e) 10% of its total gross technical provisions in shares, 
other securities treated as shares and debt securities 
which are not dealt in on a regulated market. 

2. The absence of a limit in paragraph 1 on investment 
in any particular categOry does not imply that assers in 
that category should be accepted as cover for technical 
provisions without limit. The home Member State shall 
hay down more detailed rules faxing the conditions for the 
use of acceptable a~. In particular it shall ensure, in the 
determination and the application of those rules, that the 
following principles an: complied with: 

(i) assetS covering technical provasaons must be 
diversified and spread in such a way as to ensure that 
there is no excessive reliance on any panicular 
category of asset, investment market or investment; 

(ii) investment in parricular types of asset which show 
high levels of risk, whether becaiase of the nature of 
the asset or the quality of the issuer, must be 
restricted to prudent levels; 

(iii) limitations on panicular categories of asset must rake • 
account of the treatment of reassurance in the 
calculation of technical provisions; 

(iv) where the assets held include an investment in a 
subsidiary undertaking which manages all or part of 
the assurance undertaking'$ investments on its behalf, 
the home Member State must, when applying the 
rules and principles laid down in this Article, take 
into account the underlying assets held by the 
subsidiary undertaking; the horne Member State may 
treat the assets of other subsidiaries in the same 
way; 
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( v) the percentage of assets covering technical provisions 
which are the subject of non-liquid investments must 
be kept to a prudent level; 

(vi) where the assets held include loans to or debt 
securities issued by certain credit institutions, the 
home Member State may, when applying the rules 
and principles contained in this Article, take iqto 
account the underlying assets held by such credit 
institutions. This treatment may be applied only 
where the credit institution has its head office in a 
Member State, is entirely owned by that Member 
State and/or that State's local authoritieS and its 
business, according to its memorandum and articles 
of association, consists of extending, through its 
intermediaries, loans to, or guaranteed by, States or 
local authorities or of loans to bodies closely linked 
to the State or to local authorities. 

3. In the context of the detailed rules laying down the 
conditions for the use of acceptable assets, the Member 
State shall give more limitative treatment to: 

any loan unaccompanied by a bank guarantee, a 
guarantee issued by an assurance undertaking, a 
mortgage or any other form of security, as compared 
with loans accompanied by such collateral, 

UCITS not coordinated within the meaning of 
Directive 85/611/ EEC ( 1 ) and other investment funds, 
as compared with UCITS coordinated within the 
meaning of that Directive, 

securities which are not dealt in on a regulated market, 
as compared with those which are, 

bonds, debt secumies and other money- and 
capital-market instruments not issued by States, local 
or regional authorities or undertakings belonging to 
Zone A as defined in Directive 89/647/EEC (2 ), or the 
issuers of which are international organizations not 
numbering at least one Community Member State 
among their members, as compared with the same 
financial instruments issued by such bodies. 

4. Member States may raise the limit laid down in 
paragraph 1 (b) to 40% in the case of certain debt 

( 1 ) Council Directive 851611/EEC of 20 December 1985 on rhe 
coordination of l~ws, regulations and administrative 
provisions relating to undertakings for collective investment in 
transferable securities (UCITS) (OJ No l 375, 31. 12. 1985, 
p. 3). Direaive as amended by Directive 88/220/EEC (OJ No 
L 100, 19. 4. 1988, p. 31 ). 

( 1) Council Directive 89/647/EEC of 18 December 1989 on a 
solvency ratio for credit institutions (OJ No l 386, 30. 12. 
1989, p. 14). 

;ecurities when these are issued by a credit institution 
which has its head office in a Member State and is subject 
by law to special· official supervision designed to protect 
the holders of those debt securities. In particular, sums 
deriving from the issue of such debt securities must be 
invested in accordance with the law in assetS which, 
during the whole peraod of validity of the debt securities, 
are capable of covering claims attaching to debt securities 
and which, in the event of failure of the issuer, would be 
used on a priority basis for the reimbursement of the 
principal and payment of the accrued interest. 

5. Member States shall not require assurance 
undertakings to invest in particular categories of assets. 

6. Notwithstanding paragraph 1, in exceptional· 
circumstances and at the assurance undertaking's request, 
the home Member State may, temporarily and under a 
properly reasoned decision. allow exceptions to the rules 
laid down in paragraph 1 (a) to (e), subject to Article 20. 

Artrcle 23 

1. Where the benefits provided by a contract are 
directly linked to the value of units in an UCITS or to the 
value of assets contained in an internal fund held by the 
insurance undertaking, usually divided into units,· the 
technical provisions in respect of those benefits must be 
represented as closely as possible by those units or, in the 
case where units are not established, by those assets. 

2. Where the benefits provided by a contract are 
directly linked to a share index or some other reference 
value other than those referred to in paragraph 1, the 
technical provisions in respect of those benefits must be 
represented as closely as possible either by the units 
deemed to represent the reference value or, in the case 
where units are not established, by assets of appropriate 
security and marketability which correspond as closely as 
possible with those on which the particular reference value 
is based. 

3. Articles 20 and 22 shall not apply to assets held to 
match liabilities which are directly linked to the benefits 
referred to in paragraphs 1 and 2. References to the 
technical provisions in Article 22 shall be to the technical 
provisions excluding those in respect of such liabilities. 

4. Where the benefits ret erred to in paragraph 1 and 2 
include a guarantee of investment perfonnance or some 
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other guaranteed benefit, the corresponding additional 
technical provisions shall be subject to Articles 20. ll and 
22. 

Article 24 

1. For the purposes of Articles 17 ( 3) and 28 of 
Directive 79/267/ EEC, Member States shall comply with 
Annex I to this Directive as regards the matching rules. 

2. This Article shall not apply to the commitments 
referred to in Article 23 of this Directive. 

Article 25 

Article 18, second subparagraph, point 1 of Directive 
79/267/ EEC shall be replaced by the following: 

'1. the assets of the undertaking free of any 
foreseeable liabilities, less any intangible items. In 
particular the following shall be included: 

the paid-up share capital or, in the case of a 
mutual assurance undertaking, the effective 
initial fund plus any members' accounts which 
meet all the following criteria: 

(a) the memorandum and articles of 
association must stipulate that payments 
may be made from these accounts to 
members only in so far as this does not 
cause the solvency margin to fall below the 
required level, or,. after the dissolution of 
the undertaking, if all the undertaking's 
other debts have been settled; 

(b) the memorandum and articles of 
association must stipulate, with respect to 
any such payments for reasons other than 
the individual termination of membership, 
that the competent authorities must be 
notified at least one month in advance and 
can prohibit the payment within that 
period; 

(c) the relevant provasaons of the 
memorandum and articles of association 
may be amended only after the competent 
authorities have declared that they have no 
objection to the amendment, without 
prejudice to the ~iteria stated in (a) and 
(b), 

one half of the unpaid share capital or initial 
fund. once the paid-up part amounts to 2.5 % 
of that share capital or fund, 

reserves (statutory reserves and free reserves) 
not corresponding to underwriting liabilities, 

.my profits brought forward, 

cumulative preferential share capital and 
subordinated Joan capital may be included but, 
if so, only up to SO% of the margm, no more 
than 25 % of which shall consist of 
subordinated loans with a fixed maturity, or 
fixed-term cumulative preferential share 
capital, if the following minimum criteria are 
met: 

(a) in the event of the bankruptcy or 
liquidation of the assurance undertaking, 
binding agreements must exist under 
which the subordinated loan capital or 
preferential share capital ranks after the 
claims of all other creditors and is not to 
be repaid until all other debts outstanding 
at the time have been setded. 

Subordinated loan capital must also fulfil the 
following conditions: 

(b) only fully paid-up funds may be taken into 
account; 

(c) for loans with a fixed maturity, the 
original maturity must be at least five 
years. No later than one year before the 
repayment date the assurance undertaking 
must submit to the competent authorities 
for their approval a plan showing how the 
solvency margin will be kept at or brought 
to the required level at maturity, unless the 
extent to which the loan may rank as a 
component of the solvency margin is 
gradually reduced during at least the last 
five years before the repayment date. The 
competent authorities may authorize the 
early repayment of such loans provided 
application is made by the issuing 
assurance undertaking and its solvency 
margin will not fall below the ~quired 
level; 

{d) loans the maturity of which is not fixed 
must be repayable only subjea to five 
years' notice unless the loans are no longer 
considered as a component of the solvency 
margin or unless the prior consent of the 
competent authorities is specifically 
required for early repayment. In the latter 
event the assurance undertaking must 
notify the competent authorities at least 
six months before the date of the proposed 
repayment, specifying the actual and 
required solvency margin both before and 
after that repayment. The competent 
authorities shall authorize repayment only 
if the assurance undertaking's solvency 
margin will not fall below the required 
level; 
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(e) the loan agreement must not include any 
clause providing that in specified 
circumstances, other than the winding-up 
of the assurance undertaking, the debt will 
become repayable before the agreed 
repayment dates; 

(f) the loan agreement may be amended only 
after the competent authorities have 
declared that they have no objection to the 
amendment, 

securities with no specified maturity date and 
other instruments that fulfil the following 
conditions, including cumulative preferential . 
shares other than those mentioned in the 
preceding indent, up to SO% of the margin for 
the total of such securities and the subordinated 
loan capital referred to in the preceding 
indent: 

(a) they may not be repaid on the initiative of 
the bearer or without the prior consent of 
the competent authority; 

(b) the contract of issue must enable the 
assurance undertaking to defer the payment 
of interest on the loan; 

(c) the lender's claims on the assurance 
undertaking must rank entirely after those 
of all non-subordinated creditors; 

(d) the documents governing the issue of the 
secunt1es must provide for rhe 
loss-absorption capacity of the debt and 
unpaid interest, while enabling the 
assurance undertaking to continue its 
business; 

(e) only fully paid-up amounts may be taken 
into account.' 

Article 26 

No more than three years after the date of application of 
this Directive, the Commission shall submit a report to the 
Insurance Committee on the need for further 
harmonization of the solvency margin. 

Article 27 

Article 21 of Directive 7912671 EEC shall be replaced by 
the following: 

'A. rticle 21 

1. Member States shall not prescribe any rules as to 
the choice of the assets that need not be used as cover 
for the technical provisions referred to in Article 17. 

2. Subject to Article 17 (3), Article 24 (1), (2), {3) 
and {5) and the second subparagraph of Article 26 (1), 
Member States shall not restrain the free disposal of 
those assets, whether movable or immovable, that form 
pan of the assets of authorized assurance 
undertakings. 

3. Paragraphs 1 and 2 ?hall not preclude any 
measures which Member States, while safeguarding the 
interests of the lives assured, are entitled to take as 
owners or members of or partners in the undertakings 
in question.' 

Chapter 3 

Article 28 

The Member State of the commitment shall not prevent a 
policy-holder from concluding a contract with an 
assurance undertaking authorized under the conditions of 
Article 6 of Directive 79/267/EEC, as long as that does 
not conflict with legal provisions protecting the general 
good in the Member State of the commitment. 

Article 29 

Member States shall not adopt prov1s1ons requiring the 
prior approval or systematic notification of general and 
special policy conditions, scales of premiums, technical 
bases used in particular for calculating scales of premiums 
and technical provisions or forms and other printed 
documents which an assurance undertaking intends to usc 
in its dealings with policy-holders. 

Notwithstanding the first subparagraph, for the sole 
purpose of verifying compliance with national provisions 
concerning actuarial principles, the Member State of origin 
may require systematic communication of the technical 
Bases used in particular for calculating scales of premiums 
and technical provisions, without that requirement 
constituting a prior condition for an undertaking to carry 
on its business. 

Not later than five years after the date of application of 
this Directive, the Commission shall submit a report to the 
Council on the implementation of those provisions. 

Article 30 

1. In the first subparagraph of Article 15 {1') of 
Directive 90/619/EEC the words 'in one of the cases 
referred to in Title III' shall be deleted. 
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2. Article 15 (2) of Directive 90/619/EEC shall be 
replaced by the following: 

'2. The Member States need not apply paragraph 1 
to contracts of six months' duration or less, nor where, 
because of the status of the policy-holder or the 
circumstances in which the contract is concluded, the 
policy-holder does not need this special protection. 
Member States shall specify in their rules where 
paragraph 1 is not applied.' 

Article 31 

1. Before the assurance contract is concluded, at least 
the information listed in point A of Annex II shall be 
communicated to the policy-holder. 

2. · The policy-holder shall be kept informed throughout 
the term of the contract of any change concerning the 
information listed in point B of Annex II. 

3. The Member State of the commitment may require 
assurance undertakings to furnish information in addition 
to that listed in Annex II only if it is necessary for a proper 
understanding by the policy-holder of the essential 
elements of the commitment. 

4. The detailed rules for implementing this Article and 
Annex II shall be laid down by the Member State of the 
commitment. 

TmEIV 

PROVISIONS RELATING TO RIGHT OF ESTABLISHMENT 
AND FREEDOM TO PROVIDE SERVICES 

Article 32 

Article 10 of Directive 7912671 EEC shall be replaced by 
the following: 

'Article 10 

1. An assurance undertaking that proposes to 
establish a branch within the territory of another 
Member State shall notify the competent authorities of 
its home Member State. 

2. The Member States shall require every assurance 
undertaking that proposes to establish a branch within 
the territory of another Member State to provide the 
following information when effecting the notification 
provided for in paragraph 1: 

(a) the Member State within the territory of which it 
proposes to establish a branch; . 

(b) a scheme of operations setting out inter alia the 
types of business envisaged and the structural 
organization of the branch; 

(c) the address in the Member State of the branch 
from which documents may be obtained and to 
which they may be delivered, it being understood 
that that address shall be the one to which all 
communications to the authorized agent arc sent; 

(d) the name of the branch's authorized agent, who 
must possess sufficient powers to bind the 
undertaking in relation to third panics and to 
represent it in relations with the authorities and 
courts of the Member State of the branch. With 
regard to Lloyd's, in the event of any litigation in 
the Member State of the branch arising out of 
underwritten commitments, the assured persons 
must not be treated less favourably than if the 
litigation had been brought against businesses of a 
conventional type. The authorized agent must, 
therefore, possess sufficient powers for 
proceedings to be taken against him and must in 
that capacity be able to bind the Lloyd's 
underwriters concerned. 

3. Unless the competent authorities of the home 
Member State have reason to doubt the adequacy of 
the administrative structure or the financial situation of 
the assurance undertaking or the good repute and 
professional qualification or experience of the directors 
or managers or the authorized agent, taking into 
account the business planned, they shall within three 
months of receiving all the information referred to in 
paragraph 2 communicate that information to the 
competent authorities of the Member State of the 
branch and shall inform the undertaking concerned 
accordingly. 

The competent authorities of the home Member State 
shall also attest that the assurance undertaking has the 
minimum solvency margin calculated in accordance 
with Articles 19 and 20. 

Where rhe competent authorities of the home Member 
Stare refuse to communicate the information referred to 
in paragraph 2 to the competent authorities of the 
Member State of the branch they shall give the reasons 
for their refusal to the undertaking concerned within 
three months of receiving all the information in 
question. That refusal or failure to acr shall be subject 
to a right to apply to the courts in the home Member 
State. 

4. Before the branch of an assurance undertaking 
starts business, the competent authorities of the 
Member State of the branch shall, within two months 
of receiving the information referred to in paragraph 3, 
inform rhe competent authority of the home Member 
State, if appropriate, of the conditions under which, in 
the interest of the general good, that business must be 
carried on in the Member State of the branch. 
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5. On receiving a communication from rhe 
competent authorities of the Member State of the 
branch or, if no communication is received from them, 
on expiry of the period provided for in paragraph 4, 
the branch may be established and start business. 

6. In the event of a change in any of the particulars 
communicated under paragraph 2 (b), (c) or (d), an 
assurance undertaking shall give written notice of rhe 
change to the competent authorities of the home 
Member State and of the Member State of the branch 
at least one month before making the change so that 
the competent authorities of the home Member State 
and the competent authorities of the Member State of 
the branch may fulfil their respective roles under 
paragraphs 3 and 4.' 

Article 33 

·Article 11 of Directive 79/267/EEC shall be deleted. 

Article 34 

Article 11 of Directive 90/619/EEC shall be replaced by 
the following: 

'Article 11 

Any undertaking that intends to carry on business for 
the first time in one or more Member States under the 
freedom to provide services shall first inform the 
competent authorities of the home Member State, 
indicating the nature of the commitments it proposes to 
cover.' 

Article 35 

Article 14 of Directive 90/619/EEC shall be replaced by 
the following: 

'Article 14 

1. Within one month of the notification provided 
for in Article 11, the competent authorities of the home 
Member State shall communicate to the Member State 
or Member States within the territory of which the 
undertaking intends to carry on business by way of the 
freedom to provide services: 

(a) a certificate attesting that the undertaking has the 
m1mmum solvency margin calculated in 
accordance wirh Articles 19 and 20 of Directive 
79/267/EEC; 

(b) the classes which the undertaking has been 
authorized to offer; 

(c) the nature of the commitments which the 
undertaking proposes to cover in the Member 
State of the provision of services. 

At the same time, they shall inform the undertaking 
concerned accordingly. 

Where the competent authorities of the home 
:v1ember State do not communicate the information 
referred to in paragraph 1 within the penod laid down, 
they shall give the reasons for their refusal to the 
undertaking within that same period. The refusal shall 
be subject to a right to apply to the courts in the home 
Member State. 

3. The undertaking may start business on the 
certified date on which it is informed of the 
communication provided for in the first subparagraph 
of paragraph 1.' 

Article 36 

Article 17 of Directive 90/619/EEC shall be replaced by 
the following: 

'Article 17 

Any change which an undertaking intends to make to 
the information referred to in Article 11 shall be 
subject to the procedure provided for in Articles 11 and 
14.' 

Article 37 

Articles 10, 12, 13, 16, 22 and 24 of Directive 
90/619/EEC shall be deleted. 

Article 38 

The competent authorities of the Member State of the 
branch or the Member State of the provision of services 
may require that the information which they are 
authorized under this Directive to request with regard to 

the business of assurance undenakings operating in the 
territory of that State shall be supplied to them in the 
official language or languages of that State. 

Article 39 

1. Article 19 of Directive 90/619/EEC shall be 
deleted. 

2. The Member State of the branch or of provision of 
services shall not lay down provisions requiring the prior 
approval or systematic notification of general and special 
policy c::onditions, scales of premiums, technical bases used 
in particular for calculating scales of premiums and 
technical provisions. forms and other printed· documents 
which an undertaking intends to use in its dealings with 
policy-holders. For the purpose of verifying compliance 
with national provisions concerning assurance contracts, it 
may require an undertaking that proposes to carry on 
assurance business within its territory, under the right of 
establishment or the freedom to provide services. to effect 
only non-systematic notification of those policy conditions 
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and other prmted documents without that requirement 
constituting a prior condition for an undertaking to carry 
on its business. 

Article 40 

1. Article 20 of Directive 90/619 I EEC shall be 
deleted. 

2. . Any undertaking carrying on business under the 
right of establishment or the freedom to provide services 
shall submit to the ·competent authorities of the Member 
State of the branch and/ or of the Member State of the 
provision of services all documents requested of it for the 
purposes of this Article in so far as undertakings the head 
office of which is in those Member States are also obliged 
to do so. 

3. If the competent authorities of a Member State 
establish that an undertaking with a branch or carrying on 
business under the freedom to provide services in its 
territory is not complying with the legal provisions 
applicable to it in that State, they shall require the 
undertaking concerned to remedy that irregular situation. 

4. If the undertaking in question fails to take the 
necessary action, the competent authorities of the Member 
State concerned shall inform the competent authorities of 
the home Member State accordingly. The latter authorities 
shall, at the earliest opportunity, take all appropriate 
measures to ensure that the undertaking concerned 
remedies that irregular situation. The nature of those 
measures shall be communicated to the competent 
authorities of the Member St~te concerned. 

5. If, despite the measures taken by the home Member 
State or because those measures prove inadequate or are 
lacking in that State, the undertaking persists in violating 
the legal provisions in force in the Member State 
concerned, the latter may, after informing the competent 
authorities of the home Member State, take appropriate 
measures to prevent or penalize further irregularities, 
including, in so far as is strictly necessary, preventing that 
undertaking from continuing to conclude new assurance 
contracts within its territory. Member States shall ensure 
that in their territories it is possible to serve the legal 
documents necessary for such measures on assurance 
undertakings. 

6. Paragraphs 3, 4 and S shall not affect the emergency 
power of the Member States concerned to take appropriate 
measures to prevent or penalize irregularities committed 
within their territories. This shall include the possibility of 
preventing assurance undertakings from continuing to 
conclude new assurance contracts within their territories. 

7. Paragraph 3, 4 and 5 shall not affect the power of 
the Member States to penalize infringements within their 
terratories. 

· 8. If an undertaking which has commatted an 
infringement has an establishment or possesses property in 
the Member State concerned, the competent authorities of 
the latter may, in accordance wtth national law, apply the 
administrative penalties prescribed for that infringement 
by way of enforcement against that establishment or 
property. 

9. Any measure adopted under paragraphs 4 to 8 
involving penalties or restrictions on the conduct of 
assurance business must be properly reasoned and 
communicated to the undertaking concerned. 

10. Every two years, the Commission shall submit to 
the Insurance Committee a report summarizing the 
number and type of cases in which, in each Member State, 
authorization has been refused pursuant to Article 10 of 
Directive 79 I 267/EEC or Article 14 of Directive 
90/619/EEC as amended by this Directive or measures 
have been taken under paragraph 5. Member States shall 
cooperate with the Commission by providing it with the 
information required for that report. 

Article 41 

Nothing in this Directive shall prevent assurance 
undertakings with head offices in other Member States 
from advertising their services through all available means 
of communication in the Member State of the branch or 
Member State of the provasion of services, subject to any 
rules governing the form and content of such advertising 
adopted in the interest of the general good. 

Article 42 

1. Article 21 of Directive 90/619/EEC shall be 
deleted. 

2. Should an assurance undertaking be wound up, 
commitments arising out of contracts underwritten 
through a branch or under the freedom to provide services 
shall be met in the same way as those arising out of that 
undertaking's other assurance contracts, without 
distinction as to nationality as far as the lives assured and 
the beneficiaries are concerned. 

Article 43 

1. Article 23 of Directive 90/619/EEC shall be 
deleted. 

2. Every assurance undenakin.g shall inform the 
competent authority of its home Member State, separately 
in respect of transactions carried out under the right of 
establishment and those carried out under the freedom to 
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provade services. of the amount of rh.e premiums, without 
deduction of reassurance, by Member State and by each of 
classes I to IX, as defined in the Annex to Directive 
79/267/EEC. 

The competent authority of the home Member State shall. 
within a reasonable time and on an aggregate basis 
forward this information to the competent authorities of 
each of the Member States concerned which so request. 

Artie~ 44 

1. Article 25 of Directive 90/619/EEC shall be 
deleted. 

2. Without prejudice to any subsequent hannonization, 
every assurance contract shall be subject exclusively to the 
indirect taxes and parafiscal charges on assurance 
premiums in the Member State of the commitment within 
the meaning of Article 2 (e) of Directive 90/619/EEC and 
also, with regard to Spain, to the surcharges legally 
established in favour of the Spanish 'Consorcio de 
compensacion de seguros' for the performance of its 
functions relating to the compensation _ ()f losses arising 
from extraordinary events occurring in that Member 
State. 

The law applicable to the contract pursuant to _Article 4 
of Directive 90/6191EEC shall not affect the fiscal 
arrangements applicable. 

Pending future harmonization, each Member State shall 
apply to those undertakings which cover commitments 
situated within its territory its own national provisions for 
measures to ensure the collection of indirect taxes and 
parafiscal charges due under the first subparagraph. 

TITLE V 

TRANSmONAL PROVISIONS 

Article 4S . 

Member States may allow assurance undertakings wuh 
head offices in their territories. and whose buildings and 
land covering their technical provisions exceed. at the time 
of the notification of this Directive, the percentage laid 
down in Article 22 ( 1) (a) a period expiring no later than 
31 December 1998 within which to comply with that 
provision. 

Article 46 

1. Article 26 of Directive 90/619/EEC shaH- be 
deleted. 

2. Spain and Portugal, until Jl December -1995, and 
Greece, until 31 December 1998, may operate the 

following transitional arrangements for contracts an 
respect of which one of those Member States 1s the 
Member State ot the commitment: 

(a) by way of derogation from Article 8 (3) of Directive 
791267 IEEC and from Anides 29 and 39 of this 
Directive, the competent authorities of the Member 
States in question may require the communication, 
before use, of general and specaal insurance policy 
conditions; 

(b) the amount of the technical provisions relating to such 
contracts shall be determined under the supervision of 
the Member State concerned in accordance with its 
own rules or, failing that, in accordance with the 
procedures established in that State in accordance 
with this Directive. Cover of those technical 
provisions by equivalent and matching assets and the 
localization of those assets shall be effected under the 
supervision of that Member State in accordance with 
its rules and practices adopted in accordance with this 
Directive. 

TITLE VI 

FINAL PROVISIONS 

Article 47 

The following technical adjustments to be made to 
Directives 7912671EEC and 9016191EEC and to this 
Directive shall be adopted in accordance with the 
procedure laid down in Directive 91/6751EEC: 

extension of the legal forms provided for in 
Article 8 (1) (a) of Directive 79/2671EEC, 

amendments to the list set out in the Annex to 
Directive 79/267/EEC, or adaptation of the 
terminology used in that list to take account of the 
development of assurance markets. 

clarification of the items constituting the solvency 
margin listed in Article 18 of Directive 79 I 267 I EEC 
to take account of the creation of new financial 
instruments. 

alteration of the minimum guarantee fund provided for 
in Article 20 (2) of Directive 791267 IEEC to take 
account of economic and financial developments, 

amendments. to take account of the creation of new 
financial instruments. to the list of assets acceptable as 
~over for technical provisions set out in Article 21 of 
this Directive and to the rules on the spreading of 
mvestments laid down in Article 22 of this Directive, 

\:hanges in the relaxations an the matching rules laid 
down in Annex I to this Directive, to take account of 
rhe development of new currency-hedging instruments 
or progress made in economtc and monetary union, 
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clarification of the definitions in order to ensure 
uniform application of Directives 79/267/ EEC and 
90/619/EEC and of this Directive throughout the 
Community, 

the technical adjustments necessary to the rules for 
setting the maxima applicable to interest rates. 
pursuant to Article 17 of Directive 79/267/EEC. as 
amended by this Directive, in particular to take 
account of progress made in economic and monetary 
union. 

Articl~ 48 

1. Branches which have started business, in accordance 
with the provisions in force in their Member State of 
establishment, before the entry into force of the provisions 
adopted in implementation of this Directive shall be 
presumed to have been subject to the procedure laid down 
in Article 10 (1) to (5) of Directive 79/267/EEC. They 
shall be governed, from the date of that entry into force, 
by Articles 17, 23, 24 and 26 of Directive 79/267/ EEC 
and by Article 40 of this Directive. 

2. Articles 11 and 14 of Directive 90/619/EEC, as 
amended by this Directive, shall not affect rights acquired 
by assurance undertakings carrying on business under the 
freedom to provide services before the entry into force of 
the provisions adopted in implementation of this 
Directive. 

Articl~ 49 

The following Article 31 a shall be inserted in Directive 
79/267/ EEC: 

'Artie/~ 31a 

1. Under the conditions laid down by national law, 
each Member State shall authorize agencies and 
branches set up within its territory and covered by this 
Tide to transfer all or part of their portfolios of 
contraas to an accepting office established in the same 
Member State if the competent authorities of that 
Member State or. if appropriate, those of the Member 
State referred to in Article 30 certify that after taking 
the transfer into account the accepting office possesses 
the necessary solvency margin. 

2. Under the conditions laid down by national law. 
each Member State shall authorize agencies and 
branches set up within its territory and covered by this 
Tide to transfer all or part of their portfolios of 
contracts to an assurance undertaking with a head 
office in another Member State if the competent 
authorities of that Member State certify that after 
taking the transfer into account the accepting office 
possesses the necessary solvency margin. 

3. If under the conditions laid down by national law 
a Member State authorizes agencies and branches set 
up within its territory and covered by this Tide to 
transfer all or part of their portfolios of contracts to an 
agency or branch covered by this Title and set up 
within the territory of another Member State it shall 
ensure that the competent authorities of the Member 
State of the accepting office or, if appropriate, of the 
Member State referred to in Article 30 certify that after 
talcing the transfer into account the accepting office 
possesses the necessary solvency margin, that the law 
of the Member State of the accepting office permits 
such a transfer and that the State has agreed to the 
transfer. 

4. In the circumstances referred to in paragraphs 1 , 
2 and 3 the Member State in which the transferring 
agency or branch is situated shall authorize the transfer 
a&er obtaining the agreement of the competent 
authorities of the Member State of the comminnent, 
where different from the Member State in which the 
transferring agency or branch is situated. 

5. The competent authorities of the Member States 
consulted shall give their opinion or consent to the 
competent authorities of the home Member State of the 
transferring assurance undertaking within three months 
of receiving a request; the absence of any response 
from the authorities consulted within that period shall 
be considered equivalent to a favourable opinion or 
tacit consent. 

6. A transfer authorized in accordance with this 
Article shall be published as laid down by national law 
in the Member State of the commitment. Such transfers 
shall automatically be valid against policy-holders, 
assured persons and any other persons having rights or 
obligations arising out of the contracts transferred. 

This provision shall not affect the Member States' right 
to give policy-holders the opinion of cancelling 
contracts within a fixed period aher a transfer.' 

Article SO 

Member States shall ensure that decisions taken in respect 
of an assurance undertaking under laws, regulations and 
administrative provisions adopted in accordance with this 
Directive may be subject to the right to apply to the 
courts. 

Article 51 

1. Member States shall adopt the laws, regulations and 
administrative provisions necessary for their compliance 
with this Directive no later than 31 December 1993 and 
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bring them into force no later than 1 july 1994. They shall 
forthwith inform the Commission thereof. 

When they adopt such measures, the Member States shall 
include references to this Directive or shall make such 
references when they effect official publication. The 
manner in which such references are to be made shall be 
laid down by the Member States. 

2. The Member States shall communicate to the 
Commission the texts of the main provisions of national 
law which they adopt in the field covered by this 
Directive. 

Article 52 

This Direcuve is addressed to the Member States. 

Done at Brussels, 10 November 1992. 

For the Council 

The President 

R. NEEDHAM 
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ANNEX I 

MATCHING RULES 

The currency in which the assurer's commitments are payable shall be determined in accordance wuh the 
following rules: 

1. Where the cover provaded by a contract is expressed in terms of a panicular currency, the assurer's 
commitments are considered to be payable in that currency. 

2. Member States may authorize undertakings not to cover their teChnical provasaons, including thear 
mathematical provisions, by matching assets if application of the above procedures would result in the 
undertaking being obliged. in order to comply with the matching principle, to hold assets in a currency 
amounting to not more than 7 % of the assets existing in other currencies. 

3. Member States may choose not to require undertakings to apply the matching principle where 
commitments are payable in a currency other than the currency of one of the Communary Member States, 
if investments in that currency are regulated, if the currency is subject to transfer restriaions or if, for 
similar reasons, it is not suitable for covering technical provisions. 

4. Undenakings are authorized not to hold matching assets to cover an amount not exceeding 20% of their 
commitments in a panicular currency. 

However, total assets an .til currencies combined must be at least equal to total commannents tn all 
currencies combined .. 

5. Each Member State may provide that, whenever under the preceding procedures a commitment has to be 
covered by assets expressed in the currency of a Member State, this requirement shall also be considered 
to be satisfied when the assets are expressed in ecus. 
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ANNEX II 

INFORMATION FOR POLICY -HOLDERS 

The following information, which is to be communicated to the pohcy-holder before the contract as concluded 
(A) or during the term of the contract (8), must be provided in a clear and accurate manner. an wming, in an 
official language of the Member State of the commitment. 

• 
However, such information may be in another language if the pollcy-holder so requests and the law of the 
Member State so permits or the policy-holder is free to choose the law applicable. 

A. Before condudias the contract 

· Information about the assurance undcnakin1 

(a) 1. The name of the undertaking and its legal 
form 

(a) 2. The name of the Member State in which 
the head office and, where appropriate. the 
agency or branch concluding the contract as 
situated 

(a) l. The address of the head office and, where 
appropriate, of the agency or branch 
concluding the contract 

lnfonnar10n about the commannent 

(a) 4. Definition of each benefit and each 
option 

{a) S. Term of the contraCt 

(a) 6. Means of termanating the contract 

(a) 7. Means of payment ot premaums and 
duration of payments 

(a) 8. Means of calculation and distributton of 
bonuses 

(a) 9. Indication of ~urrender and paid-up 
values and the extent to which they are 
guaranteed 

(a) 10. Information on the 
each benefit. both 
and supplementary 
appropriate 

premiums for 
maan benefits 

benefats, where 

(a) 11. For una~-linked policies, definition of the 
units to which the benefits arc linked 

(a) 12. Indication of the nature of the underlying 
assets for unit-linked policies 

(a) 13. Arrangements for apphcanon of the 
coohn~·otf peraod 

(a) 14. General mformation on the tax 
arrangements applicable to the rype of 
policy 

(a) lS. The arrangements for handling 
complaints concerning contracts by 
policy-holders, lives assured or 
beneficiaries under contracts including, 
where appropriate, the existence of a 
complaints body. without prejudice to 
the right to take legal proceedings 

(a) 16. law applicable to the contract where the 
pames do not have a free choice or. 
where the parties are free to choose the 
law applicable. the law the assurer 
proposes to choose 
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8. Duri111 the term of the conuact 

In addition to the policy condition!., both general and special, the policy-holder must receive the followmg 
information throughout the term of the contract. 

lnfc;-nnatlon about the assurance undertaking 

(b) 1. Any change in the name of the undertaking, 
its legal form or the address of its head 
office and, where appropriate, of the agency 
or branch which concluded the contract 

lnfonnanon about the commitment 

(b) 2. All the information listed in poants (a) (4) 
ro (a) ( 12) of A in the event of a change 
in the policy conditions or amendment of 
the law applicable to the contract 

(b) J. Every year, anformataon on the state of 
bonuses 
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4. Annual Accounts 

91/674/EEC 
Council Directive of 19 December 1991 on the annual accounts and consol ldated 
accounts of Insurance undertakings 
(OJ l 374 31.12.1991 p. 7) 

4.1. 78/660/EEC 
Fourth Councl I Directive of 25 July 1978 based on Article 54(3)(g) of the Treaty 
on the annual accounts of certain types of co1panles 
(OJ l 222 14.08.1978 p. 11) 

4.2. 83/349/EEC 
Seventh Council Directive of 13 June 1983 based on Article 54(3)(g) of the 
Treaty on consolidated accounts 
(OJ l 193 18.07.1983 p. 1) 
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II 

(Acts whose publication is not obligatory) 

COUNCIL 

COUNCIL DIRECllVE 

of 19 December 1991 

on the annual accounts and consolidated accounts of insurance undertakings 

(911674/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the Europe_an 
Economic Community, and in particular Article 54 
thereof, 

Having regard to the proposal from the Commission ( 1 ), 

In cooperation with the European Parliament (2 ), 

Having regard to the opinion of the Economic and Social 
Committee ( 3 ), 

Whereas Article 54 (3) (g) of the Treaty requires 
coordination to the necessary extent of the safeguards which, 
for the protection of the interests of memben and othen, are 
required by Member States of companies and finns within 
the meaning of the second paragraph of Article 58 of the 
Treaty, with a view to making such safe_guards equivalent 
throughout the Community; 

Whereas Council Directive 78/660/EEC of 25 July 1978 
based on Article 54 (3) (g) of the Treaty on the annual 
accounts of cenain typeS of companies (4), as laSt amended 
by Directive 90/605/EEC (S), need not be applied to 
insurance companies, hereinafter referred to as 'insurance 
undertakings', pending further coordination; whereas, in 
view of the major imponance of insurance undertakings in 
the Community, such coordination cannot be delayed any 
longer following the implementation of Direaive 
78/660/EEC; 

( 1) OJ No C 131, 18. 4. 1987, p. 1. 
( 2) OJ No C 96, 17. 4. 1989, p. 93; and OJ No C 326, 

16. 12. 1991. 
(I) OJ No C 319, 30. 11. 1987, p. 13. 
(") OJ No L 222, 14. 8. 1978, p. 11. 
(S) OJ No L 317, 16. 11. 1990, p. 60. 

Whereas Council Directive 83/349/EEC of 13 june 1983 
based on Article 54 (3) (g) of the Treaty on consolidated 
accounts('), as laSt amended by Directive 90/605/EEC, 
provides for derogations for insurance undertakings only 
until the expiry of the deadline imposed for the application of 
this Directive; whereas this Directive must therefore also 
include provisions specific to insurance undertakings in 
respect of consolidated accounts; 

Whereas such coordination is also urgently required because 
insurance undertakings operate across borders; whereas for 
creditors, debtors, members, policyholders and their 
advisers and for the general public, improved comparability 
of the annual accountS and consolidated accounts of such 
undertakings is of aucial importance; 

Whereas in the Member States insurance undertakings of 
different legal forms are in competition with each other; 
whereas undenakings engaged in the business of direct 
insurance customarily engage in the business of reinsurance 
as well and are therefore in competition with specialist 
reinsurance undertakings; whereas it is therefore appropriate 
not to confine coordination to the legal forms covered 
by Directive 78/660/EEC, but to choose a scope that 
corresponds to that of Council Directive 73/239/EEC of 
24 July 1973 on the coordination of laws, regulations and 
administrative provisions relating to the taking up and 
punuit of the business of direct insurance other than life 
assurance ( 7), as last amended by Directive 90/618/ EE C ( 1 ), 

and to that of Council Directive 79/267/ EEC of 5 March 

(') OJ No L 193, 18. 7. 1983, p. 1. 
(7) OJ No L 228, 16. 8. 1973, p. 3. 
( 1) OJ No L 330, 29. 11. 1990, p. 44. 
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1979 on the coordination of laws, regulations and 
administrative provisions relating to the taking up and 
pursuit of the business of direct life assurance('), as last 
amended by Directive 90/619/EEC (2), but which also 
includes cenain undenakings that are excluded from the 
scope of those Directives and companies and firms which are 
reinsurance undenakings; 

Whereas, although in view of the specific characteristics of 
insurance undenakings it would appear appropriate to 
propose a separate Directive on the annual accounts and 
consolidated accounts of such undenakings, that does not 
necessarily require the establishment of a set of standards 
different from those of Directive 78/660/EEC and 
83/349/EEC; whereas such separate standards would be 
neither appropriate nor consistent with the principles 
underlying the coordination of company law since, given the 
imponant position they occupy in the Community economy, 
insurance undertakings cannot be excluded from a 
framework of rules devised for undenakings generally; 
whereas, for this reason, only the particular characteristics of 
insurance undenakings have been taken into account and 
this Directive deals only with derogations from the rules laid 
down in Directives 78/660/EEC and 83/349/EEC; 

Whereas there are major differences in the structure and 
content of the balance sheets of insurance undenakings in 
different Member States; whereas this Directive must 
therefore lay down the same structure and the same item 
designations for the balance sheets of all Community 
insurance undenakings; 

Whereas, if annual accounts and consolidated accounts are 
to be comparable, a number of basic questions regarding the 
disclosure of cenain transactions in the balance sheet must be 
settled; 

Whereas, in the interests of greater comparability, it is also 
necessary that the content of the various balance sheet items 
be determined precisely; 

Whereas it may be useful to distinguish between the 
commitments of the insurer and those of the reinsurer by 
showing in the assets the reinsurer's share of technical 
provisions as an asset; 

Whereas the structure of the profit and loss KCOunt should 
also be determined and certain items in it should be 
defined; 

Whereas, given the specific nature of the insurance industry, 
it may be useful for unrealized gains and losses to be dealt 
with in the profit and loss account; 

Whereas the comparability of figures in the balance sheet and 
profit and loss account also depends basically on the values at 
which assets and liabilities are shown in the balance sheet; 
whereas for a proper understanding of the financial situation 

( 1) OJ No L 63, 13. 3. 1979, p. 1. 
( 1 ) OJ No L 330, 29. 11. 1990, p. SO. 

of an insurance undenaking the current value of investments 
as well as their value based upon the principle of purchase 
price or production cost must be disclosed; whereas, 
however, the compulsory disclosure of the current value of 
investments, at least in the notes on the accounts, is 
prescribed solely for purposes of comparability and 
transparency and is not intended to lead to changes in the tax 
treatment of insurance undertakings; 

Whereas in the calculation of life assurance provisions use 
may be made of actuarial methods customarily applied on the 
market or accepted by the insurance-monitoring authorities; 
whereas those methods may be implemented by any actuary 
or expen in accordance with the conditions which may be 
laid down in national law and with due regard for the 
actuarial principles recognized in the framework of the 
present and future coordination of the fundamental rules for 
the prudential and financial monitoring of direct life 
assurance business; 

Whereas, in the calculation of the prov1s1on for claims 
outstanding, on the one hand, any implicit discounting or 
deduction should be prohibited, and, on the other hand, 
precise conditions for recourse to explicit discounting or 
deduction should be defined, for the sake of prudence and 
transparency; 

Whereas, in view of the special nature of insurance 
undenakings, certain changes are necessary with regard to 
the notes on ·annual accounts and on consolidated 
accounts; 

Whereas, in line with the intention of covering all insurance 
undenakings that come within the scope of Directive 
73/239/EEC and 79/267/EEC as well as cenain others, 
derogations such as those for small and medium-sized 
insurance undenakings in Directive 78/660/EEC are not 
provided for, but cenain small mutual associations which are 
excluded from the scope of Directives 73/239/EEC and 
79/267/ EEC should not be covered; 

Whereas for the same reasons the scope allowed Member 
States pursuant to Directive 83/349/ EEC to exempt parent 
undertakings of groups from compulsory consolidation if the 
undertakings to be consolidated do not together exceed a 
certain size has not been extended to insurance 
undenakings; 

Whereas in view of its particular nature special provisions are 
needed for the association of underwriters known as 
Lloyd's; 

Whereas the provisions of this Directive also appl)· to the 
consolidated accounts drawn up by a parent undenaking 
which is a financial holding company where its subsidiary 
undertakings are eiher exclusively or mainly insurance 
undertakings; 
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Whereas the examination of problems which arise in 
connection with this Directive, in particular regarding its 
application, requires cooperation by representatives of the 
Member States and the Commission in a contact committee; 
whereas, in order to avoid the proliferation of such 
committees, it is desirable that such cooperation take place in 
the committee provided for in Article 52 of Directive 
78/660/EEC; whereas, however, when exammmg 
problems concerning insurance undertakings, the committee 
must be appropriately constituted; 

Whereas, in view of the complexity of the matter, the 
insurance undertakings covered by this Directive must be 
allowed an appropriate period to implement its provisions; 
whereas that period must be extended to allow the necessary 
adjustments to be made concerning, on the one hand, the 
association of underwriters known as Lloyd's and, on the 
other, those undertakings which, when this Directive 
becomes applicable, show their investments at historical 
cost; 

Whereas provision should be made for the review of certain 
provisions of this Directive after five years' experience of its 
application, in the light of the aims of greater transparency 
and harmonization. 

HAS ADOPTED THIS DIRECTIVE: 

SECTION 1 

Preliminary provisions and scope 

Article 1 

1. Articles 2, 3, 4 (1), (3) to (5), 6, 7, 13, 14, 15 (3) and 
(4), 16 to 21,29 to 35,37 to 42,43 (1), points 1 to 7 and 9 to 
13, 45 (1), 46, 48 to 50, 51 (1), 54, 56 to 59 and 61 of 

·Directive 78/660/EEC shaH apply to the undertakings 
. referred to in Article 2 of this Directive, except where this 
Directive provides otherwise .. 

2. Where reference is made in Directives 78/660/EEC. 
and 83/349/EEC to Articles 9 and 10 (balance sheet) or to 
Articles 23 to 26 (profit and loss account) of Directive 
78/660/EEC, such references shall be deemed to be 
references to Article 5 (balance sheet) or to Article 29 (profit 
and loss account) of this Directive as appropriate. 

3. References in Directives 78/660/EEC and 
83/ 349/EEC to Articles 31 to 42 of Directive 78/660/EEC 
shaH be deemed to be references to those Articles, taking 
account of Articles 45 to 62 of this Directive. 

4. Where the aforementioned provisions of Directive 
78/660/EEC relate to balance-sheet items for which this 
Directive Jays down no equivalent, they shall be deemed to be 

references to the items in Article 6 of this Directive where the 
corresponding assets and liabilities items are listed. 

Article 2 

1. The coordination measures prescribed by this 
Directive shall apply to companies and firms within the 
meaning of the second paragraph of Article 58 of the Treaty 
which are: 

(a) undertakings within the meaning of Article 1 of 
Directive 73/239/EEC, excluding those mutual 
associations which are excluded from the scope of that 
Directive by virtue of Article 3 thereof but including 
those bodies referred to in Article 4 (a), (b), (c) and (e) 
thereof except where their activity does not consist 
wholly or mainly in carrying on insurance business; 

(b) undertakings within the meaning of Article 1 of 
Directive 79/267 /EEC, excluding those bodies and 
mutual associations referred to in Articles 2 (2) and (3) 
and 3 of that Directive; or 

(c) undertakings carrying on reinsurance business. 

In this Directive, such undertakings shall be referred to as 
insurance undertakings. 

2. Funds of a group pension fund within the meaning of 
Article 1 (2) (c) and (d) of Directive 79/267 /EEC which an 
insurance undertaking administers in its own name but on 
behalf of third parties must be shown in the balance sheet if 
the undertaking acquires legal title to the assets concerned. 
The total amount of such assets and liabilities shaH be shown 
separately or in the notes on the accounts, broken down 
according to the various assets and liabilities items. 
However, the Member States may permit the disclosure of 
such funds as off-balance-sheet items provided there are 
special rules whereby such funds can be excluded from the 
assets available for distribution in the event of the winding up 
of an insurance undertaking (or similar proceedings). 

Assets acquired in the name of and on behalf of third parties 
must not be shown in the balance sheet. 

Article 3 

Those provas1ons of this Directive which relate to life 
assurance shall apply mutatis mutandis to insurance 
undertakings which underwrite only health insurance and 
which do so exclusively or principally according to the 
technical principles of life assurance. 

Member States may apply the first paragraph to health 
insurance underwritten by joint undertakings according to 
the technical principles of life assurance where such activity is 
significant. 
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Article 4 

This Directive shall apply to the association of underwriters 
known as Uoyd's subject to the adaptations set out in the 
Annex to take account of the particular nature and structure 
of Uoyd's. 

SECTION 2 

General provisions concetning the balance sheet and the 
profit and loss account 

ArticleS 

The combination of items under the conditions laid down in 
Article 4 (3) (a) or (b) Qf Directive 78/660/EEC shall be 

. restricted in the case of insurance undertakings, 

- as regards the balance sheet, to items preceded by arabic 
numerals, except for items concerning technical 
provisions, and 

as regards the profit and loss account, to items preceded 
by one or more lower-case letters, except for items I ( 1) 
and (4) and II (1), (5) and (6). 

Combination shall be authorized only under the rules laid 
down by the Member States. 

SECTION 3 

Layout of the balance sheet 

Article 6 

The Member States shall prescribe the following layout for . 
balance sheets: 

A. Subscribed capital unpaid 

showing separately called-up capital (u~ess national 
law requires called-up capital to be included under 
liabilities, in which case capital called but not yet paid 
must be included as an asset either under A or under 
E (IV)). 

B. Intangible tUsets 

as desaibed unter items B and C (I) of Article 9 of 
Directive 78/660/EEC, showing separately: 

- fonnation expenses, as defined by national law and 
in so far as national law permits their being shown as 
an asset (unless national law requires their di.sclosure 
in the notes on the accounts), 

- goodwill, to the extent that it was acquired for 
valuable consideration (unless national law requires 
its disclosure in the notes on the accounts). 

C .. Invutments 

I. Land and buildings: 

showing separately land and buildings occupied by 
an insurance undertaking for its own activities 
(unless national law requires their disclosure in the 
notes on the accounts). 

II. Investments in affiliated undertakings and 
participating interests: 

1. Shares in affiliated undertakings. 

2. Debt securities issued by, and loans to, 
affiliated undenakings. 

3. Participating interests. 

4. Debt securities issued by, and loans to, 
undertakings with which an insurance 
undertaking is linked by virtue of a 
participating interest. 

III. Other financial investments: 

1. Shares and other variable-yield securities and 
units in unit trusts. 

2. Debt securities and other fixed-income 
securities. 

3. Participation in investment pools. 

4. Loans guaranteed by mortgages. 

S. Other loans. 

6. Deposits with aedit institutions. 

7. Other. 

IV. Deposits with ceding undertakings. 

D. Investments for the benefit of life-assurance 
policyholders who bsar th6 investment risk 

E. Debtors 

(Amounts owed by: 

- affiJiated undenakings, and 

- undertakings with which an insurance undertaking is 
linked by virtue of participating interests 

shall be shown separately, as sub-items of items I, II and 
Ill). 

I. Debtors arising out of direct insurance 
operations 

1. policyholders; 

2. intermediaries. 
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II. Debtors arising out of reinsurance operations. 

III. Other debtors. 

IV. Subscribed capital called but not paid 

(unless national law requires that capital called but 
not paid be shown as an asset under A). 

F. Other assets 

I. Tangible assets and stocks as listed under C {II) and 
D (I) in Article 9 of Directive 78/ 660/EEC, other 
than land and buildings, buildings under 
construction and deposits paid on land and 
buildings. 

~1. Cash at bank and in hand. 

III. Own shares (with an indication of their nominal 
value or, in the absence of a nominal value, their 
accounting par value) to the extent that national 
law permits their being shown in the balance 
sheet. 

IV. Other. 

G. Prepayments and accrued income 

I. Accrued interest and rent. 

II. Deferred acquis~tion costs (distinguishing those 
arising in non-life insurance and life-assurance 
business). 

III. Other prepayments and accrued income. 

H. Loss for the financial year 

(unless national law requires it to be shown as a liability 
under A (VI)). 

Liabilities 

A. Capital and reserves 

I. Subscribed capital or equivalent funds 

(unless national law requires called-up capital to be shown under this item. In that case, the 
amounts of subscribed capital and paid-up capital must be shown separately). 

II. Share premium account. 

Ill. Revaluation reserve. 

IV. Reserve. 

V. Profit or loss brought forward. 

VI. Profit or loss for the financial year 

(unless national law requires it to be shown as an asset under H or as a liability 
under 1). 

B. Subordinated liabilities 

C. Tecbnical provisions 

1. Provision for unearned premiums: 

(a) gross amount 

(b) reinsurance amount (-) 

2. Life assurance provision: 

(a) gross amount (-) 

(b) reinsurance amount ( - ) . 

3. Claims outstanding: 

(a) gross amount 

(b) reinsurance amount ( - ) 
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4. Provision for bonuses and rebates 
(unless shown under 2): 

(a) gross amount 

(b) reinsurance amount ( - ) 

5. Equalization provision 

6. Other technical provisions: 

(a) gross amount 

(b) reinsurance amount ( - ) 

D. T echnic11l provisions for lije-~~Uur11nce policies where the 
investment risk is borne by the policyholders: 

(a) gross amount 

{b) reinsurance amount ( - ) 

E. Provisions for other risks 11nd ch11rges 

1. Provisions for pensions and similar obligations. 

2. Provisions for taxation. 

3. Other provisions. 

F. Deposits received from reinsurers 

G. Creditors 

(Amounts owed to: 

- affiliated undertakings, and 

- undertakings with which an insurance undertaking is 
linked by virtue of a participating interest 

shall be shown separately, as sub-items.) 

I. Creditors arising out of direct insurance 
operations. 

II. Creditors arising out of reinsurance operations. 

IU. Debenture loans, showing convertible loans 
separately. 

IV. Amounts owed to credit institutions. 

V. Other creditors, including tax and social 
security. 

I. Profit for the financial ye11r 

{unless national law requires it to be shown as a liability 
under A (VI)). 

Article 7 

Article 14 of Directive 78/660/EEC shall not apply to 
commitments linked to insurance activities. 

SECTION 4 

Special provisions relating co certain balance-sheet items 

Article 8 

Article 15 (3) of Direc:cive 78/660/EEC shall apply only to 
assets items B and C (I) and (II) as defined in Article 6 of this 
Directive. Any movements in these items shall be shown on 
the basis of the balance-sheet value at the beginning of the 
financial year. 

·Article 9 

Assets: item C (ID) (2) 

Debt securities 11nd other fixed-income securities 

1. This item shall comprise negotiable debt sec:urities and 
other fixed-income securities issued by credit institutions, by 
other undertakings or by public bodies, in so far as they are 
not covered by item C (II) (2) or (4). 

2. Securities bearing interest the rate of which varies in 
line with specific factors, for example the interest rate on the 
inter-bank market or on the Euromarket, shall also be 
regarded as debt securities and other fixed-income 
securities. 
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Article 10 

Assets: item C (III) (3) 

Participation in investment pools 

This item shall comprise shares held by an undertaking in 
joint investments constituted by several undertakings or 
pension funds, the management of which has been entrusted 
to one of those undertakings or to one of those pension 
funds. 

Article 11 

Assets: items C (Ill) ( 4) and (5) 

Loans guaranteed by mortgages and other loans 

Loans to policyholders for which the policy is the main 
security shall be included under 'Other loans' and their 
amount shall be disclosed in the notes on the accounts. Loans 
guaranteed by mortgage shall be shown as such even where 
they are also secured by insurance policies. Where the 
amount of 'Other loans' not secured by policies is material, 
an appropriate breakdown shall be given in the notes on the 
accounts. 

Article 12 

Assets: item C (III) (6) 

Deposits with credit institutions 

This item shall comprise sums the withdrawal of which is 
subject to a time restriction. Sums deposited with no such· 
restriction shall be shown under F (II) even if they bear 
interest. 

Article 13 

Assets: item C (III) (7) 

Other 

This item shall comprise those investments which are not 
covered by items C (III) (1) to ( 6 ). Where the amount of such 
investments is significant, they must be disclosed in the notes 
on the aCCC?UntS. 

Article 14 

Assets: item C (IV) 

Deposits with ceding undertakings 

In the balance sheet of an undertaking which accepts 
reinsurance this item shall comprise amounts, owed by the 

ceding undertakings and corresponding to guarantees, which 
are deposited with those ceding undertakings or with third 
parties or which are retained by those undertakings. 

These amounts may not be combined with other amounts 
owed by the ceding insurer to the reinsurer or set off against 
amounts owed by the reinsurer to the ceding insurer. 

Securities deposited with ceding undertakings or third parties 
which remain the property of the undertaking accepting 
reinsurance shall be entered in the latter's accounts as an 
investment, under the appropriate item. 

Article 1j 

Assets: item D 

Investments for the benefit of life assurance policyholders 
who bear the investment risk. 

In respect of life assurance this item shall comprise, on the 
one hand, investments the value of which is used to determine 
the value of or the return on policies relating to an investment 
fund and, on the other hand, investments serving as cover for 
liabilities which are determined by reference to an index. 
This item shall also comprise investments which are held on 
behalf of the members of a tontine and are intended for 
distribution among them. 

Article 16 

Assets: item F (IV) 

Other 

This item shall comprise those assets which are not covered 
by items F (1), (II) and (Ill). Where such assets are material, 
they must be disclosed in the notes on the accounts. 

Article 17 

Assets: item G (I) 

Accrued interest and rent 

This item shall comprise those items that represent interest 
and rent that have been earned up to the balance-sheet date 
but have not yet become receivable. 

Article 18 

Assets: item G (II) 

Defe"ed acquisition costs 

1. The costs of acquiring insurance policies shall be 
deferred in accordance with Article 18 of Directive 
78/660/EEC in so far as such deferral is not prohibited by 
Member States. 
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2. Member States may, however, permit the deduaion of 
acquisition costs &om unearned premiums in 
non-life-insurance business and their deduaion by an 
actuarial method &om mathematical reserves in 
life-assurance business. Where this method is used, the 
amounts deduaed &om the provisions must be indicated in 
the notes on the accounts. 

Article 19 

Liabilities: item A (1) 

Subscribed upital or equivalent funds 

This item shall comprise all amountS, irrespective of their 
actual designations, _which, in accordance with the legal 
structure of an insurance undertaking, are regarded under 
the national law of the Member State concerned as equity 
capital subscribed by the shareholders or other persons. 

Article 20 

Liabilities: item A (IV) 

Reserves 

This item shall comprise all the types of reserves listed in 
Article 9 of Direaive 78/660/EEC under liabilities item A 
(IV), as defined therein. The Member States may also require 
other types of reserves if necessary for insurance 
undertakings the legal structures of which are not covered by 
Direaive 78/660/EEC. 

Reserves shall be shown separately, as sub-items of liabilities 
item A (IV), in the balance sheets of the insurance 
undertakings concerned, except for the revaluation reserve, 
which shall be shown as a liability under A (III). 

Article 21 

Liabilities: item B 

Subordinated liabilities 

Where it has been contractually agreed that, in the event of 
winding up or of bankruptcy, liabilities, whether or not 
represented by certificateS, are to be repaid only after the 
claims of all other aeditors have been met, the liabilities in 
question shall be shown under this item. 

Article 22 

Where a Member States permits an undertaking's balance 
sheet to include funds the allocation of which either to 
policyholders or to shareholders has not been determined by 
the dose of the financial year, those amountS shall be shown 
as liabilities under an item Ba (Fund for future 
appropriations). 

Variations in this item shall derive from an item II (12a) 
(Transfers to or from the fund for future appropriations) in 
the profit and loss account. 

Article 23 

Liabilities: item C 

Techniul provisions 

Article 20 of Direaive 78/660/EEC shall apply to technical. 
provisions, subjea to Articles 24 to 30 of this Directive. 

Article 24 

Liabilities: items C (1) {b), (2) (b), (3) (b), (4) (b) and (6) (b) 
and D (b) 

Reinsurance amounts 

1. The reinsurance amounts shall comprise the aaual or 
estimated amounts which, under .contractual reinsurance 
arrangements, are deduaed from the gross amounts of 
technical provisions. 

2. As regards the provision for unearned premiums, the 
reinsurance amounts shall be calculated according to the 
methods referred to in Article 57 or in accordance with the 
terms of the reinsurance policy. 

3. Member States may require or permit the reinsurance 
amounts to be shown as assets. Where this option is 
exercised, those amounts shall be shown as assets under an 
item Da (Reinsurers' share of technical provisions), 
subdivided as follows: 

1. Provision for unearned premiums 

2. Life assurance provision 

3. Claims outstanding 

4. Provisions for bonuses and rebates (unless shown under 
2) 

S. Other technical provisions 

6. Technical provisions for life-assurance policies where the 
investment risk is borne by the policyholders. 

Notwithstanding Article S, these· items shall not be 
combined. 
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Article 25 

Liabilities: item C ( 1) 

Provision for unearned premiums 

The provision for unearned premiums shall comprise the 
amount representing that pan of gross premiums written 
which is to be allocated to the following financial year or to 
subsequent financial years. In the case of life assurance 
Member States may, pending funher harmonization, require 
or permit the provision for unearned premiums to be 
included in item C (2). 

If, pursuant to Anicle 26, item C (1) also includes the 
amount of the provision for unexpired risks, the desaiption 
of the item shall be 'Provision for unearned premiums and 
unexpired risks'. Where the amount for unexpired risks is 
material, it shall be disclosed separately either in the balance 
sheet or in the notes on the accounts. 

Article 26 

Liabilities: item C ( 6) 

Other technical provisions 

This item shall comprise, inter alia, the prov1s1on for 
unexpired risks, i.e. the amount set aside in addition to 
unearned premiums in respect of risks to be borne by the 
insurance undenaking after the end of the financial year, in 
order to provide for all claims and expenses in connection 
with insurance contracts in force in excess of the related 
unearned premiums and any premiums receivable on those 
contracts. However, if national legislation so provides, the 
provision for unexpired risks may be added to the provision 
for unearned premiums, as defmed in Anicle 25, and 
included in the amount shown under item C (1). 

Where the amount of unexpired risks is significant, it shall be 
· disclosed separately either in the balance sheet or in the notes 
on the accounts. 

Where the option provided for in the second paragraph of 
Anicle 3 is not exercised, this item shall also include the 
ageing reserves. 

Article 27 

Liabilities: item C (2) 

Life assurance provision 

The life assurance provision shall comprise the aauarially 
estimated value of an insurance undenalcing's liabilities 
including bonuses already declared and after deduaing the 
actuarial value of future premiums. 

Article 28 

Liabilities: item C (3) 

Claims outstanding 

The provision for claims outstanding shall be the total 
estimated ultimate cost to an insurance undertaking of 
settling all claims arising from events which have occured up 
to the end of the financial year, whether reponed or not, less 
amounts already paid in respect of such claims. 

Article 29 

Liabilities: item C ( 4) 

Provision for bonuses and rebates 

The provision for bonuses and rebates shall comprise 
amounts intended for policyholders or contract beneficiaries 
by way of bonuses and rebates as defined in Anicle 39 to the 
extent that such amounts have not been aedited to 
policyholders or contract beneficiaries or included in an item 
Ba (Fund for future appropriations), as provided for in 

· Anicle 22, first paragraph, or in item C (2). 

Article 30 

Liabilities: item C (5) 

Equalization provision 

1. The equalization prov1s1on shall comprise any 
amounts set aside in compliance with legal or administrative 
requirements to equalize fluctuations· in loss ratios in future 
years or to provide for special risks. 

2. Where, in the absence of any such legislative or 
administrative requirements, reserves within the meaning of 
Anicle 20 have been constituted for the same purpose, this 
shall be disclosed in the notes on the accounts. 

Article 31 

Liabilities: item D 

Technical provisions for life-assurance policies where the 
investment risk is borne by the policyholders. 

This item shall comprise technical provisions constituted to 
cover' liabilities relating to investment in the context of life 
assurance policies the value of or the rerum on which is 
determined by reference to investments for which the 
policyholder bears the risk, or by reference to an index. 
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Any additional technical provisions constituted to cover 
death risks, operating expenses or other risks (such as 
benefits payable at the maturity date or guaranteed surrender 
values) shall be shown under item C (2). 

Item D ·shall also comprise technical provisions representing 
the obligations of a tontine's organizer vis-a-vis it5 
members. 

Article 32 

Liabilities: item F 

Deposits received from reinsMrers 

In the balance sheet of an undertaking ceding reinsurance this 
item shall comprise amounts deposited by or withheld from 

· other insurance undertakings under reinsurance contracts. 
These amounts may not be merged with other amounts owed 
to or by the other undertakings in question. 

Where an undenaking ceding reinsurance has received as a 
deposit securities which have been transferred to its 
ownership, this item shall comprise the amount owed by the 
ceding undertaking by vinue of the deposit. 

SECTIONS 

Layout of the profit and loss account 

Article 33 

1. The Member States shall prescribe the layout shown in 
Article 34 for profit aqd loss accounts. 

2. The technical account for non-life-insurance business 
shall be used for those classes of direct insurance which are 
within the scope of Directive 73/239/EEC and for the 
corresponding classes of reinsUrance business. 

3. The technical account for life-assurance business shall 
be used for those classes of direct insurance which are within 
the scope of Directive 79/267/EEC and for the 
corresponding classes of reinsurance business. 

4. Member States may require or permit undenakings the 
activities of which consist wholly of reinsurance to use the 
technical account for non-life-insurance business for all their 
business. This shall also apply to undertakings underwriting 
direct non-life-insurance and also reinsurance. 

Article 34 

Profit and loss account 

I. Technical accoMnt- Non-life-insurance business 

1. Earned premiums, net of reinsurance: 

(a) gross premiums written 

(b) outward reinsurance premiums (-) 

(c) change in the gross provision for unearned 
premiums and, in so far as national legislation 
authorizes the inclusion of this provision in liabilities 
item C (1), in the provision for unexpired risks 
(+/-) 

(d) change in the provision for unearned premiums, 
reinsurers' share ( + I - ) 

2. Allocated investment return ttansferred from the 
non-technical account (item m ( 6)) 

3. Other technical income, net of reinsurance 

4. Oaims incurred, net of reinsurance: 

(a) claims paid 

(aa) gross amount 

(bb) reinsurers'· share ( - ) 
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(b) change in the provision for claims, 

(aa) gross amount ................. 

(bb) reinsurers' share ( - ) ················· .........•....... ................. 

s. Changes in other technical provisions, net of reinsurance, 
not shown under other headings ( + I - ) ................. 

6. Bonuses and rebates, net of reinsurance . ................ 

7. Net operating expenses: 

(a) acquisition costs ................. 

(b) change in deferred acquisition costs ( + 1-) ................. 

(c) admWUsttativeexpenses ................. 

(d) reinsurance commissions 
and profit participation ( - ) ................. ................. 

8. Other technical charges, net of reinsurance . ................ 

. 9. Change in the equalization provision ( + I - ) . ................ 

10. Sub-total (balance on the technical account for 
non-life-insurance business (itc;m III 1 )}. . ................ 

II. Technical account - Life-assurance business 

1. Earned premiums, net of reinsurance: 

{a) gross premiums written ................... 

(b) outward reinsurance premiums ( - ) ................. 
{c) change in the provision for unearned premiums, net 

of reinsurance ( + I - ) ................. ................. 

2. Investment income: 

{a) income from participating interests, ................. 
with a separate indication of that derived from 
affiliated undertakings ................. 

(b) income from other investments, 
with a separate indication of that derived from 
affiliated undertakings ................. 

{aa) income from land and buildings ··········-····· 
(bb) income from other investments ················· ....•............ 

(c) value re-adjustments on investments ................. 
(d) gains on the realization of investments ········•········ ················· 

3. Unrealized gains on investm~ts . ................ 

4. Other technical income, net of reinsurance . ................ 

s. Claims incurred, net of reinsurance: 

(a) claims paid 

(aa) gross amount ················· 
(bb) reinsurers' share ( - ) ..............•.. ......•.......... 
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(b) change in the provision for claims 

(aa) gross amount 

(bb) reinsurers' share (-) 

6. Change in other technical provisions, net of reinsurance, 
not shown under other headings ( + I - ): 

(a) life assurance provision, net of reinsurance 

(aa) gross amount 

(bb) reinsurers' share ( - ) 

(b) other technical provisions, net of reinsurance 

7. Bonuses and rebates, net of reinsurance 

8. Net operating expenses: 

(a) acquisition costs, 

(b) change in deferred acquisition costs ( + I - ) 

(c) administrative expenses 

(d) reinsurance commissions 
and profit participation ( - ) 

9. · Investment charges: 

(a) investment management charges, including 
interest 

(b) value adjustments on investments 

(c) losses on the realization of investments 

10. Unrealized losses on investments 

11. Other technical charges, net of reinsurance 

12. Allocated investment rerum transferred to the 
non-technical account (-) (item III 4)) 

13. Sub-total: (balance on the technical account - life 
assurance business) (item 1112)) 

W. Non-techniul account 

1. Balance on the technical account - non-life-insurance 
business (item I (10)) 

2. Balance on the technical account - life-assurance 
business (item II (13)) 

3. Investment ineome 

(a) income &om participating interests, 
with a separate indication of that derived from 
affiliated undertakings ................ . 

(b) income &om other investments, 
with a separate indication of that derived from 
affdiated undertakings ................ . 

(aa) income &om land and buildings 

(bb) income &om other investments 

31. 12. 91 
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(c) value re-adjustments on investments 

(d) gains on the realization of investments 

4 o Allocated investment return transferred from the 
life-assurance technical_ account (item II (12)) 

So Investment charges: 

(a) investment management charges, including 
interest 

(b) value adjusanents on invesanents 

(c) losses on the realization of investments 

6 o Allocated iDvestment return transferred to the non-life-. 
insurance technical account (item I 2)) 

7. Other income 

8o Other charges, including value adjustments 

9. Tax on profit or loss· on ordinary activities 

10 o Profit or loss on ordinary activities after tax 

11. Extraordinary income 

12. Extraordinary charges 

13 o Extraordinary profit or loss 

14 o Tax on extraordinary profit or loss 

1 S 0 Other taxes not shown under the preceding items 

16o Profit or loss for the financial year 

SECTION6 

Special provisions relating to certain profit-and-loss-account 
items 

Artick35 

Non-life-insurance technical account: item I ( 1) (a) 

Life-assurance technical account: item U (1) (a) 

Gross premiums written 

Gross premiums written shall comprise all amounts due 
during the financial year in respect of insurance contraas 
regardless of the faa that such amounts may relate in whole 
or in part to a later financial year, and shall include int~r 
alia: 

(i) premiums yet to be written, where the premium 
calculation can be done only at the end of the year: 

(ii) - single premiums, including annuity premiums, 

- in life assurance, single premiums resulting from 
bonus and rebate provisiOIIS in so' far as they must 
be considered as premiums on the basis of contraas 
and where nationallegislacioa requires or permits 
their being shown under premiums; 

(iii) additional premiums in the case of half-yearly, 
quarterly or monthly payments and additional 
payments from policyholders for expeases bome by the 
insurance undertaking; 

(iv) in the case of co-insurance, the undertaking's portion of 
total premiums; 

(v) reinsurance premiums due from ceding and retrOCeding 
insurance undertakings, including portfolio entries, 

after deduction of: 

- portfolio withdrawals aedited to ceding and retroceding 
insurance undertakings, and 

- canc:ell•tions. 
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The above amounts shall not include the amounts of taxes or 
charges levied with premiums. 

Article 36 

Non-life-insurance technical account: item I ( 1) (b) 

Life-assurance technical account: item II (1) (b) 

Outward reinsurance premiums 

Outward reinsurance premiums shall comprise all premiums 
paid or payable in respect of outward reinsurance contraas 
entered into by an insurance undertaking. Portfolio entries 
payable on the conclusion or amendment of outward 
reinsurance contracts shall be added; portfolio withdrawals 
receivable must be deduaed. 

Article 37 

Non-life-insurance technical account: items I (1) (c) and 
(d) 

Life-assurance technical account: item II ( 1) (c) 

Change in the provision for unearned premiums, net of 
reinsurance 

Pending further coordination, Member States may, in the 
case of life assurance, require or permit the change in 
unearned premiums to be included in the change in the life 
assurance provision. 

Article 38 

Non-life-insurance technical accoUAt: item I ( 4) 

Life-assurance technical account: item U (5) 

Claims incurred, net of reinsurance 

1. Claims incurred shall comprise all payments made in 
respect of the financial year plus the provision for claims but 
minus the provision for claims for the preceding financial 
year~ 

These amounts shall include annuities, surrenders, entries 
and withdrawals of loss provisions to and from ceding 
insurance undertakings and reinsurers, external and internal 
claims management com and charges for claims incurred but 
not reported such as referred to in Article 60 (1) (b) and (2) 
{a). 

Sums recoverable on the basis of subrogation and salvage 
within the meaning of Article 60 (1) (d) shall be deducted. 

2. Where the difference between: 

- the loss provision made at the beginning of the year for 
outstanding claims incurred in previous years, and 

- the payments made during the year on account of claims 
incurred in previous years and the loss provision shown at 
the end of the year for such outstanding claims is 
material, 

it shall be disclosed in the notes on the accounts, broken 
down by category and amount. 

Artick 39 

Non-life-insurance technical account: item I (6) 

Life-assurance technical account: item II (7) 

Bonuses and rebates, net of reinsurance 

Bonuses shall comprise all amounts chargeable for the 
financial year which are paid or payable to policyholders and 
other insured parties or provided for their benefit, including 
amounts used to increase technical provisions or applied to 
the reduction of future premiums, to the extent that such 
amounts represent an allocation of surplus or profit arising 
on business as a whole or a seaion of business, after 
deduction of amounts provided in previous years which are 
no longer required. 

Rebates shall comprise such amounts to the extent that they 
represent a partial refund of premiums resulting from the 
experience of individual contracts. 

Where material, the amount charged for bonuses and that 
charged for rebates shall be disclosed separately in the notes 
on the accounts. 

Artick 40 

Non-life-insur~ technical account: item I (7) (a) 

Life-assurance technical account: item U (8) (a) 

Acquisition costs 

Acquisition costs shall comprise the costs arising from the 
conclusion of insurance contracts. They shall cover both 
direct costs, such as acquisition commissions or the cost of 
drawing up the insurance document or including the 
insurance contract in the portfolio, and indirea costs, such as 
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advenising costs or the administrative expenses conneaed 
with the processing of proposals and the issuing of 
policies. 

Member States may require policy renewal commissions to 
be entered in item I (7) (c) or II (8) (c). 

Artick 41 

Non-life-insurance technical account: item I (7) (c) 

Life-assurance technical account: item II (8) (c) 

Administrative expenses 

Administrative expenses shall include the costs arising &om 
premium collection, portfolio administration, handling of 
bonuses and rebates, and inward and outward reinsurance. 
They shall in panicular include staff costs and depreciation 
provisions in respect of office furniture and equipment in so 
far as these need not be shown under acquisition costs, claims 
incurred or investment charges. 

Article 42 

Life-insurance technical account: items II (2) and (9) 

Non-technical account: items III (3) and (5) 

Investment income and charges 

1. All investment income and charges relating to non-life 
insurance shall be disclosed in the non-technical account. 

2. In the case of an undertaking carrying on life-assurance 
business only, invesanent income and charges shall be 
disclosed in the life-aSsurance techni~ account. 

3. In the case of an undenaking carrying on both 
life-assurance and non-life-insurance business, investment 
income and charges Shall, to the extent that they are directly 
connected with the carrying on of the life-assurance business, 
be disclosed in the life-assurance technical account. 

4. Member States may require or permit the·disclosure of· 
investment income and charges according to the origin or 
attribution of the investments, if necessary by providing for 
funher items in the non-life-insurance technical account, by 
analogy with the corresponding items in the life-assurance 
technical account. 

Article 43 

Non-life-insurance technical account: item I ( 2) 

Life-assurance technical account:. item II (2) 

Non-technical account: it~ms III ( 4) and ( 6) 

Allocated investment return 

1. Where pan of the investment return is transferred to 
the non-life-insurance technical account, the transfer from 
the non-technical account shall be deducted from item III (6) 
and added to item I (2). 

2. Where pan of the invesanent return disclosed in the 
life-assurance technical account is transferred to the 
non-technical account, the amount transferred shall be 
deducted from item II (12) and added to item III (4). 

3. Member States may lay down the procedures for and 
the amounts of transfers of allocated return from one pan of 
the profit and loss account to another. The reasons for such 
transfers and the bases on which they are made shall be 
disclosed in the notes on the accounts in either event; where 
appropriate, a reference to the text of the relevant regulation 
shall suffice. 

Artide 44 

Life-assurance technical account: items II (3) and (10) 

Unrealized gains and losses on investments 

1. In life-assurance business Member States may permit 
the disclosure in full or in pan in items II (3) and (10) in the 
profit and loss account of variations in the difference 
between: 

- the valuation of investments at their current value or by 
means of one of the methods referred to in Article 33 ( 1) 
of Directive 78/660/EEC, and 

- their valuation at purchase price. 

In any event, Member States shall require that the amouuts 
referred to in the first paragraph be disclosed in the 
aforementioned items where they relate to invesanents 
shown as assets under D. 

2. Member States which require or permit the valuation 
of the investments shown as assets under C at their current 
value may, in respect of non-life-insurance, permit the 
disclosure in full or in pan in an item III (3a) and in an item·m 
(Sa) in the profit and loss account of the variation in the 
difference between the valuation of those investments at their 
current value and their valuation at purchase price. 
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SECTION 7 

Valuation rules 

Article 45 

Article 32 of Directive 78/660/EEC, under which the 
valuation of items shown in the annual accounts must be 
based on the principle of purchase price or production cost, 
shall apply to investment subject to Articles 46 to 49 of this 
Directive. 

Article 46 

1. Member States may require or permit the valuation of 
investments shown as assets under C on the basis of their 
current value calculated in accordance with Articles 48 and 
49. 

2. The investments shown as assets under D shall be 
shown at th~ir current value. 

3. Where investments are shown at their purchase price, 
their current value shall be disclosed in the notes on the 
accounts. 

However, Member States in which, on the date of the 
notification of this Directive, investments are shown at their 
purchase price may give undertakings the option of initially 
disclosing in the notes on the account the current value of 
investment shown as assets under C (I) no later than five years 
after the date referred to in Article 70 ( 1) and the current 
value of other investments no later than three years after the 
same date. 

4. Where investments are shown at their current value, 
their purchase price shall be disclosed in the notes on the 
accounts. 

5. The same valuation method shall be applied to all 
investments included in any item denoted by an arabic 
numeral or shown as assets under C (1). 

6. The. method applied to each investment item shall be 
stated in the notes on the accounts. 

Article 47 

Where current value is applied to investments, Article 33 (2) 
and (3) of Directive 78/660/EEC shall apply, except as 
provided in Articles 37 and 44 of this Directive. 

Article 48 

1. In the case of investments other than land and 
buildings, current value shall mean market value, save as 
provided in paragraph 5. 

2. Where investments are officially listed on an official 
stock exchange, market value shall mean the value on the 

balance-sheet date or, when the balance-sheet date is not a 
stock-exchange trading day, on the last stock-exchange 
trading day before that date. 

3. Where a market exists for investments other than those 
referred to in paragraph 2, markel value shall mean the 
average price at which such investments were traded on the 
balance-sheet date or, when the balance-sheet date is not a 
trading day, on the last trading day before that date. 

4. Where on the date on which the accounts are drawn up 
investments such as referred to in paragraphs 2 or 3 have 
been sold or are to be sold within the short term, the market 
value shall be reduced by the actual or estimated realization 
costs. 

5. Except where the equity method is applied in 
accordance with Article 59 of Directive 78/660/EEC, all 
other investments shall be valued on a basis which has 
prudent regard to the likely realizable value. 

6. In all cases the method of valuation shall be precisely 
described and the reason for adopting it stated in the notes on 
the accounts. 

Article 49 

1. In the case of land and buildings current value shall 
mean the market value on the date of valuation, where 
relevant reduced as provided in paragraphs 4 and 5. 

2. Market value shall mean the price at which land and 
buildings could be sold under private contract between a 
willing seUer and an arm's length buyer on the date of 
valuation, it being assumed that the property is publicly 
exposed to the market, that market conditions permit orderly 
disposal and that a normal period, having regard to the 
nature of the propeny, is available for the negotiation of the 
sale. 

3. The market value shall be determined through the 
separate valuation of each land and buildings item, carried 
out at least every five years according to methods generally 
recognized or recognized by the insurance supervisory 
authorities. Article 35 (1) (b) ofDirective78/660/EEC shall 
not apply. 

4. Where the value of any land and buildings item has 
diminished since the preceding valuation under paragraph 3, 
an appropriate value adjustment shall be made. The lower 
value thus arrived at shall not be increased in subsequent 
balance sheets unless such increase results from a new 
determination of market value arrived at in accordance with 
paragraphs 2 and 3. 

5. Where on the date on which the accounts are drawn up 
land and buildings have been sold or are to be sold within the 
short term, the value arrive.d at in accordance with 

· paragraphs 2 and 4 shall bl reduced by the actual or 
estimated realization costs. 
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6. Where it is impossible to determine the market value of 
a land and buildings item, the value arrived at on the basis of 
the principle of purchase price or production cost shall be 
deemed to be the current value. 

7. The method by which the current value of land and 
buildings has been arrived at and their breakdown by 
financial year of valuation shall be disclosed in the notes on 
the accounts. 

Article 50 

Where Anicle 33 of Directive 78/660/EEC is applied to 
insurance undertakings, it shall be so in the following 
manner: 

(a) paragraph 1 (a) shall apply to assets shown under F (I) as 
defmed in Anicle 6 of this Directive; 

(b) paragraph 1 (c) shall apply to assets shown under C (I), 
(II), (Ill) and (IV) and F (I) (except for stocks) and (Ill) as 
defined in Article 6 of this Directive. 

Article 51 

Article 35 of Directive 78/660/EEC shall apply to insurance 
undertakings subject to the following provisions: 

(a) it shall apply to assets shown under Band C and to fixed 
assets shown under F (I) as defined in Anicle 6 of this 
Directive; 

(b) paragraph 1 (c) (aa) shall apply to assets shown under C 
(II), (Ill) and (IV) and F (Ill) as defined in Anicle 6 of this 
Directive. 

Member States may require that value adjusanents be made 
in respect of transferable securities shown as investments, so 
that they are shown at the lower value to be attributed to 
them at the balance-sheet date. 

Article 52 

Article 38 of Directive 78/660/EEC shall apply to assets 
shown under F (I) as defined in Anide 6 of this Directive. 

Article 53 

Article 39 of Directive 78/660/EEC shall apply to assets 
shown under E (1), (II) and (III) and F (II) as defined in 
Article 6 of this Directive. 

Article 54 

In non-life insurance the amount of any deferred acquisition 
costs shall be established on a basis compatible with that used 
for unearned premiums. 

In life assurance the calculation of the amount of any 
acquisition costs to be deferred may be taken into the 
actuarial calculation referred to in Article 59. 

Article 55 

· 1. (a) If they have not been valued at market value, debr 
securities and other fixed-income securities shown 
as assets under C (II) and (Ill) shall be shown in the 
balance sheet at purchase price. Member States 
may, however, require or permit such debt securities 
to be shown in the balance sheet at the amount 
repayable at maturity. 

(b) Where the purchase price of the securities referred to 
in point (a) exceeds the amount repayable at 
maturity, the amount of the difference shall be 
charged to the profit and Joss account. Member 
States may, however, require or permit the amount 
of the difference to be written off in instalments so 
that it is completely written off when the securities 
are repaid. That difference must be shown 
separately in the balance sheet or in the notes on rhe 
accounts. 

(c) Where the purchase price of the securities referred to 
in point (a) is less than the amount repayable at 
maturity, Member States may require or permit the 
amount of the difference to be released to income in 
instalments over the period remaining until 
repayment. That difference must be shown 
separately in the balance sheet or in the notes on the 
accounts. 

2. Where debt securities or other fixed-income securities 
that are not valued at market value are sold before maturity 
and the proceeds are used to purchase other debt securities or 
fixed-income securities, Member States may permit the 
difference between the proceeds of sale and their book value 
to be spread uniformly over the period remaining until the 
maturity of the original investment. 

Article 56 

Technical provisions 

The amount of technical provisions must at all times be such 
that an undenaking can meet any liabilities arising out of 
insurance conuacts as far as can reasonably be foreseen. 

Article 57 

Provision for unearned premiums 

1. The provision for unearned premiums shall in principle 
be computed separately for each insurance contract. Member 
States may, however, permit the use of statistical methods, 
and in panicular proponional and flat-rate methods, where 
they may be expected to give approximately the same results 
as individual calculations. 
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2. In classes of insurance where the assumption of a 
temporal correlation between risk experience and premium is 
not appropriate, calculation methods shall be applied that 
take account of the differing pattern of risk over time. 

Article 58 

Provision for unexpired risks 

The provision for unexpired risks referred to in Anicle 26 
shall be computed on the basis of claims and administrative 
expenses likely to arise after the end of the financial year from 
contracts concluded before that date, in so far as their 
estimated value exceeds the provision for unearned 
premiums and any premiums receivable under those 
contracts. 

Article 59 

Life assurance provision 

1. The life assurance prov1s1on shall in principle be 
computed separately for each life assurance contract. 
Member States may, however, permit the use of statistical or 
mathematical methods where they may be expected to give 
approximately the same results as individual calculations. A 
summary of the principal assumptions made shall be given in 
the notes on the accounts. 

2. The computation shall be made annually by an actuary 
or other specialist in this field on the basis of recognized 
actuarial methods. 

Article 60 

Provisions for claims outstanding 

1. Non-life insurance 

(a) A provision shall in principle be computed separately for 
each case on the basis of the costs still expected to arise. 
Statistical methods may be used if they result in an 
adequate provision having regard to the nature of the 
risks; Member States may, however, make the 
application of such methods subject to prior 
approval. 

(b) This provision shall also allow for claims incurred but 
not reponed by the balance-sheet date; its amount shall 
be determined having regard to past experience as to the 
number and magnitude of claims reponed after the 
balance-sheet date. 

(c) Claims settlement costs shall be included in the 
calculation of the provision irrespective of their 
origin. 

(d)· Recoverable amounts arising out of the acqu&sition of 
the rights of policyholders with respect to third parties 
(subrogation) or of the legal ownership of insured 
property (salvage) shall be deducted from the provision 
for claims outstanding; they shall be estimated on a 
prudent basis. Where such amounts arc material, they 
shall be disclosed in the notes on the accounts. 

(e) By way of derogation from subparagraph (d), Member 
States may require or permit the disclosure of 
recoverable amounts as assets. 

(f) Where benefits resulting from a claim must be paid in 
the form of annuity, the amounts to be set aside for that 
purpose shall be calculated by recognized actuarial 
methods. 

(g) Implicit discounting or deductions, whether resulting 
from the placmg of a present value on a provision for an 
outstanding claim which is expected to be settled later at 
a higher figure or otherwise effected, shall be 
prohibited. 

Member States may permit explicit discounting or 
deductions to take account of investment income. No 
such discounting or deductions shall be permissible 
unless: 

(i) the expected average date for the settlement of 
claims is at least four years after the accounting 
date; 

(ii) the discounting or deduction is effected on a 
recognized prudential basis; the competent 
authority must be given advance notification of 
any change in method; 

(iii) when calculating the total cost of settling claims, 
an undenaking takes account of all factors that 
could cause increases in that cost; 

(iv) an undertaking has adequate data at its disposal to 
construct a reliable model of the rate of claims 
settlements; 

(v) the rate of interest used for the calculation of 
present values does not exceed a prudent estimate 
of the investment income from assets invested as a 
provision for claims during the period necessary 
for the payment of such claims. Moreover, it must 
not exceed either of the following: 

the investment income from such assets over 
the preceding five years, 

the investment income from such assets during 
the year preceding the balance-sheet date. 

When discounting or effecting deduaions, an 
undenaking shall, in the notes on its accounts, disclose 
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the total amount of provisions before discounting or 
deduction, the categories of claims which are discounted 
or from which deductions have been made and, for each 
category of claims, the methods used, in particular ·the 
rates used for the estimates referred to in the preceding 
subparagraph, points (iii) and (v), and the criteria 
adopted for estimating the period that will elapse before 
the claims are settled. 

2. Life insurance 

(a) The amount of the provision for claims shall be equal to 
the sums due to beneficiaries, plus the costs of settling 
claims. It shall include the provision for claims incurred 
but not reponed. 

(b) Member States may require the disclosure in liabilities 
item C ( 2} of the amounts referred to in (a). 

Article 61 

1. Pending funher coordination, Member States may 
require or permit the application of the following methods 
where, because of the nature of the class or type of insurance 
in question, information about premiums receivable, claims 
payable or both for the underwriting years is insufficient 
when the annual accounts are drawn up for accurate 
estimates to be made. 

Methodl 

The excess of the premiums written over the claims and 
expenses paid in respect of contracts commencing in the 
underwriting year shall form a technical provision which is 
included in the technical provision for claims outstanding 
shown in the balance sheet in liabilities item C ( 3). The 
provision may also be computed on the basis of a given 
percentage of the premiums written where such a method is 
appropriate for the type of risk insured. Should the need 
arise, the amount of this technical provision shall be 
increased to make it sufficient to meet present and future 
obligations. The technical provision constituted by this 
method shall be replaced by a provision for claims 
outstanding estimated in the usual manner as soon as 
sufficient information has been gathered and not later than 
the end of the third year following the underwriting year. 

Metbodl 

The figures shown in the technical account or in cenain items 
within it shall relate to a year which wholly or partly precedes 
the financial year. It must not do so by more than 12 months. 
The amounts of the technical provisions shown in the annual 
accounts shall if necessary be increased to make them 
sufficient to meet present and future obligations. 

2. Where one of the methods described in paragraph 1 is 
adopted, it shall be applied systematically in successive years 
unless circumstances justify a change. The use of either 
method shall be disclosed in the notes on the accounts and the 
reasons given; in the event of a change in the method applied. 
the effect on the assets, liabilities, financial position and 
profit or Joss shall be indicated in the notes on the accounts. 
Where Method 1 is used, the length of time that elapses 
before a provision for claims outstanding is constituted on 
the usual basis shall be disclosed in the notes on the accounts. 
Where Method 2 is used, the length of time by which the 
earlier year to which the figures relate precedes the financial 
year and the magnitude of the transactions concerned shall be 
disclosed in the notes on the accounts. 

3. For the purposes of t~is Anicle, 'underwriting year' 
shall mean the financial year in which the insurance contracts 
in the class or type of insurance in question commenced. 

Article 62 

Pending further coordination, those Member States which 
require the constitution of equalization provisions shall 
prescribe the valuation rules to be applied to them. 

SECTION 8 

Contents of the notes on the accounts 

Article 63 

In place of the information provided for in Anicle 4 3 ( 1 ) ( 8) 
of Directive 78/660/EEC, insurance undertakings shall 
provide the following particulars: 

I. As regards non-life insurance, the notes on the accounts 
shall disclose: 

1. gross premiums written; 

2. gross premiums earned; 

3. gross claims charges; 

4. gross operating expenses; 

5. the reinsurance balance. 

These amounts shall be shown broken down between 
direct insurance and reinsurance acceptances, if 
reinsurance acceptances amount to 10% or more of 
gross premiums written, and then within direct 
insurance into the following groups of classes: 

accident and health, 

motor, third-party liability, 
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motor, other classes, 

marine, aviation and transport, 

fire and other damage to property, 

third-pany liability, 

- credit and suretyship, 

legal expenses, 

assistance, 

miscellaneous. 

The breakdown into groups of classes within direct 
insurance shall not be required where the amount of the 
gross premiums written in direct insurance for the group 
in question does not exceed ECU 10 million. However, 
undertakings shall in any case disclose the amounts 
relating to the three largest groups of classes in their 
business. 

II. As regards life assurance, the notes on the accounts shall 
disclose: 

1. gross premiums written, broken down between 
direct insurance and reinsurance acceptances, if 
reinsurance acceptances amount to 10 % or more of 
gross premiums written, and then within direct 
insurance to indicate: 

(a) (i) individual premiums; 

(ii) premiums under group contracts; 

(b) (i) periodic premiums; 

(ii) single premiums; 

(c) ( i) premiums from non-bonus contracts; 

(ii) premiums from bonus contracts; 

(iii) premiums from contracts where the 
investment risk is borne by 
policyholders. 

Disclosure of the figure relating to (a), (b) or (c) 
shall not be required where it does not exceed 10% 
of the gross premiums written in direct 
insurance; 

2. the reinsurance balance; 

III. In the case covered by Article 33 (4), gross premiums 
broken down between life assurance and non-life 
insurance. 

IV. In all cases, the total gross direct insurance premiums 
resulting from contracts concluded by the insurance 
undertaking 

in the Member State of its head office, 

in the other Member States, and 

in other countries, 

except that disclosure of the figure relating to the above 
shall not be required if they do not exceed 5 % of total 
gross premiums. 

Article 64 

In the notes on their accounts insurance undertakings shall 
disclose the total amount of commissions for direct insurance 
business taken into the accounts for the financial year. This 
requirement shall cover commissions of any kind, and in 
particular acquisition, renewal, collection and portfolio 
manage~ent commissions. 

SECTION 9 

Provisions relating to consolidated accounts 

Article 65 

1. Insurance undertakings shall draw up consolidated 
accounts and consolidated annual reports in accordance with 
Directive 83/349 I EEC, save as otherwise provided in this 
section. 

2. ln so far as a Member State does not have recourse to 
Article 5 of Directive 83/349/EEC, paragraph 1 shall also 
apply to parent undertakings, the sole or essential object of 
whach is to acquire holdings in subsidiary undertakings and 
tum them to profit, where those subsidiary undertakings are 
either exclusively or mainly insurance undertakings. 

Article 66 

Directive 83/349/ EEC shall apply subject to the following 
provisions: 

1. Articles 4, 6, and 40 shall not apply; 

2. the information referred to in the first and second indents 
of Article 9 (2), namely: 

the amount of the fixed assets, and 

the net turnover, 

shall be replaced by particulars of the gross premiums 
written as defined in Article 35 of this Directive; 

3. a Member State may also apply Article 12 of Directive 
83/349/ EEC to two or more insurance undertakings 
which are not connected as described in Article 1 ( 1 ) or 
(2) of the same Directive but are managed on a unified 
basis other than pursuant to a contract or provisions of 
their memoranda or articles of association. Unified 
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management may also consist of important and durable 
reinsurance links; 

4. Member States may permit derogations from Anicle 26 
( 1) (c) of Directive 83/349/ EEC where a transaction has 
been.concluded according to normal market conditions 
and has established policyholder rights. Any such 
de~ogation shall be disclosed and where they have a 
material effect on the assets, liabilities, fin~ncial position 
and profit or loss of all the undertakings included in the 
consolidation that fact shall be disclosed in the notes on 
the consolidated accounts; 

5. Article 27 (3) of Directive 83/349/EEC shall apply 
provided that the balance-sheet date of an undertaking 
included in a consolidation does not precede the 
consolidated balance-sheet date by more than six 
months; 

6. Article 29 of Directive 83/349/EEC shall not apply to 
those liabilities items, the valuation of which by the 
undertakings included in a consolidation is based on the 
application of provisions specific to insurance 
undertakings or to those assets items changes in the 
values of which also affect or establish policyholders' 
rights. Where recourse is had to this derogation, the fact 
shall be disclosed in the notes on the consolidated 
accounts. 

Article 67 

In consolidated accounts alone Member States may require 
or permit all investment income and charges to be disclosed 
in the non-technical account, even when such income and 
charges are connected with life-assurance business. 

Furthermore, Member States may in such cases require or 
permit the allocation of pan of the investment return to the 
life-assurance technical account. 

SECTION 10 

Publication 

Article 68 

1. The duly approved annual accounts of insurance 
undertakings, together with the annual reports and the 
reports by the persons responsible for auditing the accounts, 
shall be published as laid down by the laws of each Member 
State in accordance with Article 3 of Directive 
68/151/EEC (1 ). 

( 1 ) OJ No L 65, 14. 3. 1968, p. 8. 

The laws of a Member State may, however, provide that 
annual reports need not be published as provided in the first 
subparagraph. In that event, they shall be made available to 
the public at the ~ndenakings' head offices in the Member 
State concerned. It must be possible to obtain a copy of all or 
pan of any such report upon request. The price of such a 
copy shall not exceed its administrative cost. 

2. Paragraph 1 shall ~l~o apply to the duly approved 
consolidated accounts, the consolidated annual report and 
the reports by the persons responsible for auditing the 
accounts. 

3. Where an insurance undertaking which has drawn up 
annual accounts or consolidated accounts is not established 
as one of the types of company listed in Article 1 ( 1 ) of 
Directive 78/660/EEC and is not required by its national 
law to publish the documents referred to in paragraph "1 and 
2 of this Article as prescribed in Article 3 of Directive 
68/151/EEC, it shall at least make them available to the 
public at its head office. It must be possible to obtain copies 
of such documents on request. The price of such copies shall 
not exceed their administrative cost. 

4. Member States shall provide for appropriate sanctions 
for failure to comply with the publication rules laid down in 
this Anicle. 

SECTION 11 

Final provisions 

Article 69 

The contact committee set up pursuant to Article 52 of 
Directive 78/660/EEC shall also, when constituted 
appropriately, have the following functions: 

(a) to facilitate, without prejudice to Articles 169 and 170 
of the Treaty, harmonized application of this Directive 
through regular meetings dealing in particular with 
practical problems arising in connection with its 
application; 

(b) to advise the Commission, if the need arises, on 
additions or amendments to this Directive. 

Article 70 

1. Member States shall adopt the laws, regulations and 
administrative provisions necessary for them to comply with 
this Directive before 1 January 1994. They shall forthwith 
inform the Commission thereof. 

When Member States adopt these measures, they shall 
include a reference to this Directive or be accompanied by 
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such reference on the occasion of their official publication. 
The methods of making such a reference shall be laid down 
by the Member States. 

2. Member States may provide that the prOVISIOns 
referred to in paragraph 1 shall first apply to annual accounts 
and consolidated accounts for financial years beginning on 1 
january 1995 or during the calendar year 1995. 

3. Member States shall communicate to the Commission 
the texts of the main provisoins of national law which they 
adopt in the field governed by this Direaive. 

Article 71 

Five years aher the date referred to in Article 70 (2) the 
Council, acting on a proposal from the Commission, shall 

examine and if need be ·revise all those provisions of this 
Directive which provide for Member State options in the light 
of the experience acquired in applying this Directive and in 
panicular of the aims of greater transparency and 
harmonization of the provisions referred to by this 
Directive. 

Article 72 

This Directive is addressed to the Member States. 

Done at Brussels, 19 December 1991. 

For the Council 

The President 

P. DANKERT 
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ANNEX 

PROVISIONS RELATING TO LLOYD'S 

A. General 

For the purposes of this Directive, both Lloyd's and Lloyd's syndicates shall be deemed to be insurance 
undertakings. 

Subject to the necessary adaptations set out in section B: 

- Lloyd's syndicates shall prepare annual accounts ('syndicate accounts'), and 

-. Lloyd's shall prepare aggregate accounts ('aggregate accounts') in place of the consolidated accounts 
prescribed in Directive 83/349/EEC. 

In this Annex, 'Lloyd's accounts' shall mean both types of accounts referred to above. 

B. Special provisions 

1. Contents of syndicate accounts 

Subject to paragraph 9, syndicate accounts shall be prepared on a cumulative basis for three underwriting 
years of account at a time and shell comprise a separate underwriting years of account for each such year 
and a balance sheet for all such years taken together. Accounts prepared after 12 and 24 months 
respectively shall be known as open years. The underwriting account shall be prepared by analogy with 
the provisions governing the preparation of the profit and loss account; it shall show, in addition: 

(a) for each entry, the change in the figures since the preceding accounting date; 

(b) the allocated capacity of the syndicate for the relevant underwriting year of account. 

2. Contt>nts of aggregate accounts 

Aggregate accounts shalJ be prepared by cumulation of the accounts of all Lloyd's syndicates. They shall 
include a note giving details of: 

(a) inter-syndicate business including premiums written and claims paid; 

(b) the method by which run-off years of account, referred to in paragraph 9, are taken into 
account; 

(c) the method by which the premium income limit for individual members of Lloyd's syndicates is 
calculated. · 

3. Capital 

Lloyd's and Lloyd's syndicates shall not be required to disclose, in the aggregate accounts and dyndicate 
accounts respectively, figures for liabilities items A (I) (Subscribed capital or equivalent fund), A (II) 
(Share premium account) and A (IV) (Reserves). Instead, Lloyd's shall attach a note to the aggrqate 
aceounts disclosing the following: 

(a) Members' personal resources 

1. Lloyd's deposits 

2. The Personal Reserve Fund 

3. The Special Reserve Fund 

~. Other disclosed means 

(b) Central resources of Lloyd's 

1. The net assets of the Central Fund 

2. The net assets of the Corporation of Lloyd's. 

4. Taxation 

(a) Lloyd's and Lloyd's syndicates shall not be required to disclose, in the aggregate accounts and 
syndjcate accounts respectively, figures for liabilities items E (2) (Provisions for taxation) and G (V) 
(Other crediton, including tax and social security), as far as tax alone is concerned, and items III (9) 
(Tax on profit or loss on ordinary activities) and Ill ( 14) (Tax on exuaordinary profit or loss) in the 
profit and loss account as with the exception of amounlS deduaed at source. 
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(b) However, a note to all Lloyd's accounts shall state why a tax charge is not shown and the basic rate 
of tax applicable for the amounts deducted at source. 

5. Accounting principles 

(a) Going concern 

The going concern principle set out in Article 31 ( 1) (a) of Directive 78/660 I EEC shall not apply to 
Lloyd's accounts. 

(b) Accruals 

The acauals principle set out in Article 31 {1) {d) of Directive 78/660/EEC shall not apply to 
Lloyd's accounts. 

(c) Allocation of income 

Not more than three years after the date referred to in Anicle 70 (t ), Lloyd's and Lloyd's syndicates 
shall allocate income which derives from insurance ~ntraas to syndicate years of account on an 
inception date basis. · 

(d) Other accounting principles 

In all Lloyd's accounts: 

- like items shall receive uniform treatment, 

- reinsurance recoveries shall be taken into account in respect of open years where a syndicate has 
paid a claim, 

- operating expenses shall be allocated to the underwriting year of account for which they are 
incurred. 

6. Technical provisions 

Subject to paragraph 9 and by way of derogation from Articles 56 and 60, technical provisions shall not 
appear in Lloyd's accounts. 

However: 

(a) the underwriting accounts for open years shall show the excess of the premiums collected over the 
claims and expenses paid, by analogy with Article 61; 

(b) a provision for claims outstanding shall be calculated when the underwriting year of account is 
closed and shall be shown in accordance with paragraph 8. 

7. Open years 

Syndicates shall prepare accounts for open years on a cash receipts and payments balis. 

8. Reinsurance to close 

Subject to paragraph 9, syndicates shall close their accoums at the end of a three-year period by payment 
of a premium ('Reinsurance to close') and shall disclose at least the following information: 

- Gross notified outstanding claims 

- Reinsurance recoveries anticipated ( - ) 

- 'Net notified outstanding claims 

- Provision for gross claims incurred but not reported 

Reinsurance recoveries anticipated ( - ) 

Provision for net claims incurred but not reported 

- Net premium for 'reinsurance to dose' the year of account (net 
total) 

9. Run-off years of account 

(a) For the purposes of this paragraph a run-off year of account shall be one in respect of which, on the 
date on which it would normally be closed in ac:corclaac:c with paragraph 8, uncertainty prevents the 
detennination of the 'reinsurance to close', and which accordingly is left open until that unccnainty 
is resolved. 
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(b) In respect of each run-off year of account, syndicate accounts shall include an underwriting account 
showing the amount retained to meet all known and unknown outstanding liabilities, which 
represents a provision for claims outstanding estimated in the usual manner. 

10. Disclosure of deposits with cedants 

For up to three years after the date referred to in Article 70 ( 1) Lloyd's and Lloyd's syndicates shall not be 
required to disclose the figures for assets item C (IV) (Deposits with ceding untenakings) .. 

11. Life business 

By way of derogation &om Anide 33 (3), Uoyd's life-assurance business (pure tcnn life assurance for 
a period of not more than 10 years) may be shown in Lloyd's accounts in the format provided for in 
Article 34 (I) for non-life-insurance business. 

12. Gross premiums 

By way of derogation &om Article 35, gross premiums may be stated net of brokerage. By way of 
addition to the requir:ancnts Qf Article 35 in relation to profit and loss account items I (1) (a) and U (1 )(a) 
(Gross premiums wriacn, net of reinsurance) a note shall be included: 

- in each syndicate's accounts explaining the basis upon which commission and brokerage are charged 
and giving the estimated average rate of commission and brokerage for each of the main lines of 
business written by the syndicate, 

- in the aggregate accounts giving the estimated average rate of commission and brokerage aaoss the 
market. 

13. Contents of the notes on Uoyd's accounts 

In the notes on Lloyd's accounts the meaning of gross premiums shall be as set out in 
paragraph 12. 
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FOURTH COUNCIL DJREcnVE 

of 25 july 1978 

based on Article 54 (3) (g) of the Treaty on the annual accounts of cenain types of 
companies 

(78/660/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITII~. 

Having regard to the Treaty establishing the 
European Economic Community, and in particular 
Article 54 (3) (g) thereof, 

Having regard to the proposal from the Commission, 

Having· regard to the opinion of the European 
Parliament (1), 

Having regard to the opinion of the Economic and 
Social Committee (1), 

Whereas the coordination of national provasaons 
'-=oncerning the presentation and content of annual 
accounts and annual repons, the valuation methods , 
used therein and their publication in respect of 
certain companies with limited liability is of special 
imponance for the protection of members and third 
panics; 

Whereas simultaneous coordination is necessary in 
these fields for these forms of company because, on 
the one hand, these companies' activities frequently 
c:xtend beyond the fronric:rs of their narional 
territories :md, on the other, they offer no safeguards 
to third parries beyond the amounts of their net 
assets; whereas, moreover, the necessity for and the 
urgency of such coordination have been recognized 
anJ cunfirmed by Article 2 ( 1) (f) of Directive 
68/151/F.EC ('); 

Whereas it is necessary, moreover, to establish in the 
Community minimum equivalent legal requirements 
as regards the extent of the financial i_nformation r~at 
should be made available to the publac by companaes 
rhat are in competition with one another; 

Whereas annual accounts must give a true and fair 
view of a company's assets and liabiliries, financial 
position and p~ofit or loss; whereas to this end a 

(') OJ No C 129, 11. 12. 1972, p. 38. 
(') OJ No C 39, 7. 6. 1973, p .. 11. 
(') 0 J No L 65, 14. J. 1968, p. 8. 

mandatory layout must be prescribed for the balance 
sheet and the profit and loss account and whereas the 
minimum content t»f the noces on the accounts and 
the annual report must be laid down; whereas, 
however, derogarions may be granted for certain 
companies of minor economic or social imponance; 

Whereas the different methods for the valuation of 
assets and liabilities must be coordinated to the 
extent necessary to ensure that annual accounrs 
disclose comparable and equivalent information; 

Whereas the annual accounts of all companies to 
which this Directive applies must be published in 
accordance with Directive 68/151/EEC; whereas, 
however, certain derogarions may likewise be granted 
in this area for small and medium-sized companies; 

Whereas annual accounts must be audited by 
authorized persons whose minimum qualifications 
will be the subiect of subsequent coordination; 
whereas only small companies may be relieved of this 
audit obligation; 

Wherf'as when a company belongs ro a group, it is 
desirable, thar group accounts giving a true and fair 
view of the activities of the group as a whole be 
publishe<l; whereas, however, pending the ent~ into 
force of a Council Directive on consolldared 
accounts, dcro~arions from certain provisions of this 
Directive arc necessary; 

Whereas in order to meet the difficulties arising from 
rhc pres;nr position regarding legislation in certain 
Mcmhcr Stares, rhe period allowed for the 
implemenliuion of certain provisions of this Directive 
must be longer than the period generally laid down 
in such cases, 

l-IAS ADOPTED THIS DIRECTIVE: 

Article J 

1. The coordination measures prescribed by this 
Directive shall apply to the laws, regulations and 
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:ulminisuative prov1s1ons of the Member States 
rcl:nin~ m the following types of companies: 

- in Germany: 

die Akriengesellschaft, die Kommanditgcsellschaft 
auf A ktien, die Gescllschafc mit bcschranktcr 
Haftung; 

- in Belgium: 

Ia societe :monyme/dc naamloze vennootschap, Ia 
societe en commandite par actions I de 
comm:mditairc vennootschap• op aandclen, Ia 
societe de pcrsonnes a responsabilite limitce/dc 
personenvennootschap met hepcrlue aansprakc
liikheid; 

in Denmark: 

:~ktieselskabcr, kommanditaktiesclskabcr, anpans
selskabcr; 

in France: 

Ia societe anonymC', Ia soc~te en commandite par 
actions, la societe :i responsabilite limitee; 

- in Ireland: 
t 

public companies limited by shares or by 
guarantc:c, private companies limited by shares ur 
by guarantee; 

in haly: 

Ia societa per a1.ioni, Ia sociera in accomandita per 
a1.ioni, Ia sociera a responsahilita limitata; 

in Luxembourg: 

Ia S<Xicrc anonyme, Ia sc.M:iete en commandite J'ar 
;.u.:lions, Ia societe a responsabilite limitee; 

-· in the Netherlands: 

de naamloze vennootschap, de hesloten 
vennoorschap met beperkte aansprakclijkheid; 

in the Uniaed Kingdom: 

public companies limited by shares or by 
guarantee, private companies limited by shares or 
by guarantee. 

2. Pt·nJing subsequent coordination, the Member 
States need not aprly the provisions of this Directive 
10 banks and nrher financial institutions or to 
insurance companies. 

SECfiON t 

General provisions 

Article 2 

1. The annual accounts shall comprise the balance 
sheer, the profit and loss account and the notes on 
the: accounrs. These documents shall constitute 3 

composite whole. 

2. They shall he drawn up clearly and in 
accordance with the provisions of this Directive. 

3. fhe annual accounts shall give a true and bir 
view of the company's assets, liabilities, financial 
position and profit or loss. 

4. Where the application of the provisions of this 
Directive would nut be sufficient to give a true and 
bir view within the meaning of paragraph 3, 
adJirional information must be given. 

5. Where in exceptional cases the application of a 
provision of ahis Directive is incompatible with the 
obligation laid down in paragraph 3, that provision 
must he departed from in order to give a true and 
fair view within the meaning of paragraph 3. Any 
such departure must be disclosed in the notes on the 
accounts together with an explanation of the reasons 
for it and a statrmC'nt of its effect on the assets, 
liabilities~ financial position ,nd profit ur loss. The 
Member States may define the exceptional cases in 
question and lay down the relevant special rules. 

6. The Member States may authorize or requir~ 
the disclosure in rhe annual accounts of other 
information as well as that which muse be disclosed 
in accnra.l:mce with this Directive. 

SECTION 2 

General provisions conceminR the balance sheet and 
rhc profit and loss account 

Article J 

The layout of the balance sheet and of the profit and 
loss :.ccount, p:.rticularly as regards the form adopred 
for their rrest.•ntation, may nor be changed from one 
financial year to the next. Oepanures from this 
rrincirle shall be permiu~d in exceptional cases. Ant 
such departure must be disclosed in d.e nota on the 
a&.:cuums rogether with an explanation of the reasons 
rhercfor. 
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Artide 4 

t. In the balance sheet and in the profit and loss 
account the items presc{ibed in Anicles 9, 10 and 23 
to 26 must be: shown separately in the order 
indicated. A more detailed subdivision of the items 
shall be authorized provided that the layouts are 
complied with. New items may be added provided 
that their contents arc not co\•ered by any of the 
items prescribed by the layouts. Such subdivision or 
new items may be required by the Member States. 

2. The layout, nomenclature and terminology of 
items in the balam:c sheet and profit •md loss account 
that are preceded by Arabic numerals must be 
adapted where the special nature of an undertaking so 
requires. Such adaptations may be required by the 
Membt."r States of undertakings forming part of a 
particular economic sector. 

3. The balance sheet and profit and loss account 
items that are preceded by Arabic numerals may be 
combinc:J where: 

(a) thc:y are immaterial in amount for the purposes 
of Article 2 (3); or 

(b) such combination makes for greater clarity, 
provided that the: items so combined are dc:al1 
with separately in the notes on the accounts. 
Such combination may be required by 1hc 
Member States. 

4. In respect of each balance sheet and profit anJ 
loss account item the figure relating to the 
corresponding item for the preceding financial year 
must be shown. The Member Stacc:s may provide 
that, where these figures are not comparable, the 
figure for the preceding financial year must be 
adjusted. In any case, non-comparability and any 
adjustment of the figures musr be disclosed in 1he 
notes on rhe accounts, wirh relevant commenrs. 

S. Save where du~n: is a corresponding item for the 
preceding financial year within rhe meaning of 
paragraph 4, a balance sheer or profit and loss 
account item for which there is no amount shall not 
be shown. 

Article 5 

1. By way of derogation from Anicle 4 (1) and (2), 
the Member Stares may prescribe special layouts for 
rhe annual accounts of investment companies and of 
financial holding companies provided that these 
layouts give a view of these companies equivalc:nl to 
that provided for in Artide 2 (3). 

2. For the purposes of this Directive, 'investment 
companies' shall mean only: 

(a) those companies the sole obiect of which is to 
invest their funds in various securities, real 
propc:rry and o1her assets with the sole aim of 
spreading investment risks and giving their 
sh:ueholders the benefit of the results of rhc 
management of their assets; 

(b) those companirs associated with investment 
companies with fixed capit:al if the sole object ol 
the companies so associated is to acquire fully 
paid shares issued by those investment companies 
without prejudice to the provisions of Article 20 
( 1) (h) of Directive 77/91/EEC (1). 

3. For the nurposes of this Directive, 'financial 
holding companies' shall mean only those companies 
the sole object of which is ro acquire holdinp in 
other undenakings, and to manage such holdings and 
turn them to profit, without involving themselves 
directly or indirectly in the management of those 
undcrrakin~. the aforegoing wirhour prejudice to 
their rights as sharcholden. The limitations imposed 
on the activities of rhcsc companies must be such that 
compliance with them can be supenised by an 
administrative or judicial authority. 

Article 6 

The Member States may authorize or require 
adaptation of the layout of the balance sheer and 
profit and loss account in order lP include thr 
appropriation of profit or rhe treatment of loss. 

Artie/~ 7 

Any set-off between asset and liability items, or 
herwecn income and expenditure items, shall be 
prohibited. 

SECTION 3 

Layout of the balance sheet 

Arlicle B 

For the presentation of the balance sheet, the 
Member States shall prescribe one or both of the 

(•) OJ No l26, 31. t. t9n, p. 1. 
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byours prescribed by Articles 9 and 10. If a Member 
State prescribes both, it may allow companies to 
choose between them. 

Article 9 

Assets 

A. Subscribed capital unpaid 

of which there has been called 

(unless national law provides that called-up capital 
be shown under 'Liabilities'. In that case, the part 
of d1c capital called but not yet paid must appear 
as an asset either under A or under D (II) (5)). 

B. Formation expenses 

:~s defined by national law, and in so far as 
national law permits their being shown as an 
asset. National law may also provide for 
formation expenses to be shown as the first item 
undc:r 'Intangible assets'. 

C. Fixed assets 

I. Intangible assets 

1. Costs of research and development, in so 
far as natiomal law permits their being 
shown as assets. 

2. Concessions, patents, licences, trade 
marks and similar rights :~nd assets, if they 
were: 

(a) acquired for valuable consideration 
and need not be: shown under C (I) 
(3); or 

(h) created by the undertaking itself, in so 
far as national law permits their being 
shown as assets. 

3. Goodwill, to the extent that it was 
acquired for valuable consideration. 

4. Payments on account. 

II. Tangibl~ assets 

t. Land and buildings. 

2. Plant and machinery. 

3. Other fixtures and fittings, tools and 
equipment. 

4. Payments on account and tangible assets 
in course of construction. 

Ill. Financial assets 

1. Shares in affiliated undertakings. 

2. Loans to affiliated undertakings. 

3. Participating interests. 

4. Loans to undertakings with which the 
company is linked by vinue of 
participating interests. 

5. Investments held as fixed assets. 

6. Other loans. 

7. Own shares (with an indication of their 
nominal value or, in the absence of a 
nominal value, their accounting par value) 
to the extent that national law permits 
their being shown in the balance sheet. 

D. Current asseu 

I. Stocks 

1. Raw materials and consumables. 

2. Work in progress. 

l. Finished goods and goods for resale. 

4. Paymems on account. 

II. D~btors 

(Amounts becoming due and payable after 
more than one year must be shown 
separately for each item.) 

t. Tr:ule deb10rs. 

2. Amounts owed by affiliated undenakings. 

3. Amounts owed by undertakings wirh 
which the company is linked by virtue of 
participating interests. 

4. Other debtors. 

S. Subscribed capital called but not paid 
(unless national law provides that 
called-up capital be shown as an asset 
under A). 

6. Prepayments and accrued income (unless 
national law provides for such items to be 
shown as an asset under E). 
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Ill. Investments 

1. Shares in affiliated undenakings. 

2. Own shares (with an indication of their 
nominal value ur, in the absence of a 
nominal value, their accounting par value) 
to the extent that national law permits 
their being shown in the balance sheet. 

3. Other investments. 

IV. Casll at bank and in hand 

E. Prepayments and accrued income 

(unless national law provides for such items to be 
shown as an asset under D (II) (6)). 

F. Loss for rhe financial year 

(unless national law provides for it to be shown 
under A (VI) under 'Liabilities'). 

Liabilicies 

A. Capital and reserves 

I. Subscribed capital 

(unless national law provides for called-up 
capital to be shown under this item. In that 
case, the amounts o( subscribed capital and 
paid-up capital must be shown separately). 

I I. Share premium account 

Ill. Revalr~ation reserve 

IV. Reserves 

1. Legal reserve, in so far as national law 
requires such a reserve. 

2. Reserve for own shares, in so far as 
national law requires such a reserve, 
without prejudice to Article 22 (1) (b) of 
Directive n/91/EEC. 

3. Reserves provided for by the articles of 
association. 

4. Other reserves. 

V. Profit or loss brought forward 

VI. Profit or loss for the financial year 

(unless national law requires that this item be 
shown under F under 'Assets' or under E 
under 'Liabilities'). 

8. Provisions for liabilities and charaes 

1. Provisions for pensions and similar obligations. 

2. Provisions for taxation. 

3. Othtr provisions. 

C. Ocditon 

(Amounts becoming due and payable within .one 
)'ear and amounts becoming due and payable 
after more than ooe year musr be shown 
separately for each item and for the aggregate ol 
rhcsc items.) 

1. Debenture loans, sho~ing convenible loans 
separarely. 

2. Amounts owed ro credir institutions. 

J. Payments received on account of orders in so 
far as they are not shown separately as 
deductions from stocks. 

4. Trade creditors. 

5. Bills of exch:mge payable. 

6. Amoums oweJ [O affiliated undertakings. 

7. Amounrs owed ro undenakings with which the 
company is linked by virtue of participating 
interests. 

8. Other creditors including tax and social 
security. 

9. Accruals and deferred income (unless national 
law provides for such items to be shown under 
D under 'Liabilitie-s'). 

D. Accruals and deferred income 

(unless national law provides for such items to be 
shown under C (9) under 'Liabilities'). 

E. Profit for the financial year 

(unless national law provides for ir to be shown 
under A (VI) under •Liabilities'). · 
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Arlicle 10 

A. Subscribed capital unpaid 

of which there has been called 

(unless national law provides that called-up 
capital be shown-under L. In that case, the pan of 
the capital called but not yet paid must appear 
either under A or under 0 (II) (S)). 

B. Formation expenses 

as defined by national law, and in so far as 
national Ia w permits their being shown as an 
asset. National law may also provide for 
formation expenses to be shown as the first item 
under 'Intangible assets'. 

C. Fixed assets 

I. Intangible assets 

1. Costs of research and development, in so 
far as national law permits their being 
shown as assets. 

2. Concessions, patents, lic:enccs, trade 
marks and similar rights and aSICU, if they 
were: 

(a) acquired for valuable consideration 
and need not be shown under C (I) 
(3); or 

(b) created by the undenaking itself, in 
so far as national law permits their 
being shown as assets. 

3. Goodwill, to the extent that it was 
acquired for valuable consideration. 

4. Payments on account. 

11. Tangible assets 

1. Land and buildings. 

2. I) I ant and machinery. 

3. Other fixtures and fittings, cools and 
equipment. 

4. Payments on account and tangible assers 
in coune of construction. 

Ill. Financial assets 

1. Shares in affiliated undenakings. 

2. Loans to affiliated undertakings. 

3. Panicipating interests. 

4. Loans to undenalcings with which the 
company. is linked by virtue of 
panicipating interests. 

S. Investments held as fixed assets. 

6. Other loans. 

7. Own shares (with an indication of their 
nominal value or, in the absence of a 
nominal value, their accounting par value) 
to the extent that national law permits 
their being shown in the balance sheet. 

D. Current assets 

I. Stodts 

1. llaw materials and consumables. 

2. Work in progress. 

3. Finished goods and goods for resale. 

4. Payments on account. 

II. INbtors 

(Amounts becoming due and payable after 
more than one year must be shown 
separately for each item.) 

1. Trade debron. 

2. Amounts owed by affiliated undenakings. 

3. Amounts owed by undcnakings with 
which the company is linked by vinue of 
participating interests. 

4. Ocher debron. 

S. Subscribed capital called bur not paid 
(unless national law provides that 
called-up capital be shown under A). 

6. Prepayments and accrued income (unless 
national law provides that such items be 
shown under E). 
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III. Investments 

1. Sharrs in affili:ned undenalcings. 

2. Own shares (with an indication of their 
nominal value or, in the absence of a 
nominal value, their accounting par value:) 
to the extent that national law permits 
their being shown in the balance sheer. 

3. Other investments. 

IV. Cash at bank and;, hand. 

E. Prepayments and accrued income 

(unless national law provides for such items to be 
shown under D (II) (6)). 

F. Creditors: amounts becoming due and payable 
within one year 

1. Debenture loans, showing convertible loans 
separately. 

2. Amounts owed to credit institutions. 

J. Payments received on account of orden in so 
far as they are not shown separately as 
deductions from stocks. 

4. Trade creditors. 

S. Bills of exchange payable. 

6. Amounts owed to affiliated undenakings. 

7. Amounts owed to undertakings with which the 
company is linked by virtue of paniciparing 
interests. 

8. Other creditors including tax and social 
security. 

9. Accruals and deferred income (unless national 
law provides for such items to be: shown under 
K). 

·C. Net current assets/liabilities (taking into account 
prc:paymc:nt!l and accrued income when shown 
under £ and accruals and deferred income when 
shown under K). 

H. Total asseu less current liabilities 

I. Creditors: amounu becoming due and payable 
after more than one year 

l. Debenture loans, showing convenible loans 
separately. 

2. Amounts owed to credit institutions. 

3. Payments received on account of orders in so 
far as they arc not shown separately as 
deductions from stocks. 

4. Trade creditors. 

S. Bills of exchange payable. 

6. Amounts owed ro affiliated undenakings. 

7. Amounts owed to undenakings with which the 
company !s linked by vinue of participating 
interests. 

8. Other creditors including tax and social 
security. 

9. Accruals and deferred income (unless national 
law provides for such items to be shown under 
K). 

j. Provisions for liabilities and chaqes 

1. Provisions for pensions and similar obli1arions. 

2. Provisions for taxation. 

J. Other provisions. 

K. Accruals and deferred income 

(unless narionallaw provides for such items to be 
shown under F (9) or I (9) or both). 

L Capital and reserves 

I. Subscribed capital 

(unless national law provides for called-up 
capital to be: shown under this item • .In that 
case:, rhc: amounts of subscribed capital and 
paid-up capital must be shown separately). 

11. Share premium accormt 

Ill. Revaluation reserve 

IV. R.eserves 

t. Legal reserve, in so far as national law 
requires such a reserve. 

?.17 
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2. Reserve for own shares, in so far as 
national Ia w requires such a reserve, 
without prejudice to Aniclc 22 (1) (b) of 
Directive n/91/EEC. 

3. Reserves provided for by the articles of 
association. 

4. Other reserves. 

V. Profit or loss brought forrvard 

VI. Profit or loss /or the fimancial year 

Article 11 

The Member States may permit companies which on 
their balance sheet dates do not exceed the limits of 
two of the three following criteria: 

- balance sheet total: 1 000 000 EUA, 

- net turnover: 2 000 000 EUA, 

average number of employees during the financial 
year: 50 

to draw up ahridged balance sheets showing only 
rhose items preceded by lencn and roman numerals 
in Artklc:s 9 and 10, disclosing separately the 
information required in brackets in D (II) under 
'Assets' and C under •Liabilities' in Article 9 and in 
D (II) in Article 10, bur in total for each. 

.Article 12 

1. Where on its balance sheet dare, a company 
~xceeds or cease1 ro t-xceed the limits of two of the 
three criteria indicated in Article 11, that fact shall 
affeL-r the application of the .derogation provided for 
in that Article only if it occurs in rwo consecutive 
financial years. 

2. For the purposes of translation into national 
currencies, the amounts in European units of account 
specified in Article 11 may be increased by not more 
than 10 o/o. 

3. The balance sheet total referred to in Aniclt" ll 
shall consist of the assets in A to E under • Assets' in 
the layout prescribed in Article 9 or those in A ro F. 
in the layout prescribed in Anicle 10. 

Article 13 

1. Where an asset or liability relates to more than 
one layout item, its relationship to other items must 
be di!iclosed either under the item where it appears or 
in the notes on the :accounts, if such disclosure is 
essential to the comprehension of the annual 
3CCOUnts. 

2. Own shares and shares in affiliated 
undertakings may be shown only under the items 
presnibeJ for that purpose. 

Article 14 

All commitments by way of guarantee of any kind 
must, ,f 1here is no obligation to show them as 
liabilirin, be clearly set out at the foot of the balance 
sheer or in the notes on the accounts, and a 
distinction made between the various types of 
gu:ar:amee which national law recognizes; specific 
disclosure must be made of any valuable security 
which has been provided. Commitments of this kinJ 
existing in respect of affiliated undertakings must he 
shown separately. 

SECTION 4 

Special provisions relatin1 co cenain balance sheet 
icems 

Article IS 

1. Whether particular assets are to be shown as 
fixed assets or current assets shall depend upon the 
purpose for which they are intended. 

2. Fixed assets shall comprise those assets whkh 
arc intended fur use on a continuing basis for th~ 
purposes of the undertaking·s activities. 

J. (a) Movements in the various fixed asset items 
shall be shown in the balance sheet or in the 
notes on the accounts. To this end there shall 
be shown separarely,staning with thepurcha~ 
price or production cost, for each fixed asset 
ircm, on the one hand, the additions, disposals 
and transfen during rhc financial year and, on 
the: other, the cumulative value adiustments ar 
the halance sherr date and rhr rectifications 
made during the financial year to the value 
adiustments of previous financial yean. Value 
adjustments shall be shown either in the 
balance sheet, as clear deductions from the 
relevant items, or in the notes on the accounts. 

(b) If, when annual accounts are drawn up in 
accordance with this Directive for the first 
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rime, the purchase price or production cost of 
a fixed asset cannot be determined without 
undue expense or. delay, the residual value at 
the beginning of the financial year may be 
treated as the purchase price or production 
cost. Any application of this provision must 
be disclosed in the notes on the accounts. 

(c) Where Article 33 is applied, the movements in 
the various fixed asset items referred to in 
subparagraph (a) of this paragraph shall be 
shown starting with the purchase price or 
pro«..uction cost resuhing from revaluation. 

4. Paragraph 3 (a) and (b) shall apply to the 
presentation of 'Formation expenses'. 

Article 16 

Rights to immovables and other similar riahrs as 
defined by national law must be shown under 'Land 
and buildings'. 

Artide 17 

For the purposes of this Directive, 'panicipadng 
interest' shall n1ean rights in the capital of other 
undenakings, whether or not represented by 
~cnificares, which, by creatina a durable link with 
those undertakings, arc intended to contribute to rhe 
company's urivities. The holding of pan of rhe 
capital of another company shall be presumed to 
constitute a participating interest where it excecda 1 

pt"rccnrag~ fixed by the Member Stares which may 
not exceed 20 %. 

Articl• 18 

Expenditure incurred during the financial year bur 
relating to a subsequent financial year, together with 
any income which, thuugh relatina to the financial 
year in question, is nor due until after in expiry muse 
he shown under 'Prepayments and accrued income'. 
The Member States may, however, provide char such 
income shall be included in 'Debtors'. Where such 
income is materi:d, it muse be disclosed in the notes 
on the accounts. 

Artie/• 19 

Value adjustments shall comprise all adiuscmenrs 
intended to take account of reductions in the values 
of individual assets established ar the balance sheer 
cJare wheth~r that reduction is final or nor. 

Artid• 20 

1. Provisions for liabilities and charges arc 
intended to cover losses or debts the nature of which 
is clearly defined and which at the date of the 
balance sheet are either likely to be incurred, or 
cenain to be incurred but uncenain as to amount or 
as to the dare on which they will arise. 

2. The Member States may also authorize the 
creation of provisions intended to cover charges 
which have their origin in the financial year under · 
review or in a previous financial year, the nature of 
which is clearly defined and which at the date of the 
balance sheer are either likely to be incurred, or 
cenain co be incurred bur uncenain as co amount or 
as to the dace on which they will arise. 

J. Provisions for liabilities and charges may noc be 
used to adju~tt the: values of assets. 

Article 21 

Income receivable before the balance sheer dare but 
relating ro a subsequent financial year, toaerher with 
any charges which, though relating to the financial 
year in question, will be paid only in the counc of a 
subaequent financial year, must be shown under 
'Accruals and deferred income'. The Member Sraccs 
may, however, provide that such charaes shall be 
included in 'Crediton'. Where such charaes are 
marerial, they mu»t be disclosed in the noces on chc 
accounts. 

SECTIONS 

Layout of the profit and loss account 

Artiek 22 

For the presenuuiun of the profit and loss account, 
the ~tember States shall prescribe one or more of the 
la yours provided for in Articles l.l ro 2,. If a 
Memher State prescribes more rhan one layout, it 
m:ay allow companies to choose £rom amung rhem. 

Anicl• 23 

1. Net turnover. 

2. Variation in srocks of finished goods and in work 
in proareu. 

3. Work performed by rhe undenakina for its own 
purposes and capitalized. 
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4. Other operating income. 

5. (a) Raw materials and consumables. 

(b) Other external charges. 

6. Staff costs: 

(a) wages and salaries; 

(b) social security costs, with a separate 
indication of those relating to pensions. 

7. (a) Value auiustments in respect of formation 
expenses and of tangible and intangible fixed 
assets. 

(b) Value adiusrments in respect of current 
assets, to the extent that they exceed the 
amount of value adiustments which are 
normal in the undertaking concerned. 

8. Other operating charges. 

9. Income from r:uticip:ning interests, with a 
s~parate inc.licarion of that derived from affiliated 
undenakings. 

10. Income from other investments and loans 
forming pan of the fixed assets, with a separ .ue 
indication nf that derived from affiliated under
takings. 

11. Other interest receivable and similar income, 
with a separate indication of that derived from 
affiliated undertakings. 

12. Value adjustments in respect of financial assets 
and of investments held as current a~s. 

13. Interest payahle and similar charges, with a 
separate indication of those concerning affiliated 
undertakings. 

14. Tax on profit or loss on ordinary activities. 

15. Profit or loss on ordinary activities after taxation. 

16. Extraordinary income. 

17. Extraordinary charges. 

18. Extraordinary profit or loss. 

19. Tax on extraordinary profit or .loss. 

20. Other taxes nor shown under the above items. 

21. Profit or loss for the financial year. 

Article 24 

A. Charges 

1. Reduction in stocks of finished good5 and in 
work in progress: 

2. (a) raw materials and consumables; 

(b) orhC'r extC'rnal charges. 

3. Staff costs: 

(a) wages and salaries; 

(b) social security cost~ with a separate 
indication of those relating to pensions. 

4. (a) Value adjustments in respect of formation 
expenses and of tangible and intangible 
fixed assetS. 

(b) Value adiustmcnts in resp«t of current 
assets, to the extent that they exceed the: 
amount of value adiustments which are 
normal in the undenaking concerned. 

S. Other operating charges. 

6. Value adiustments in respect of financi:1l 
assets and of investments held as current 
assets. 

7. Interest payable and similar charges, with a 
separate indication of those concerning 
affiliated undenakinp. 

8. Tax on profit or loss on ordinary activiriC'S. 

9. Profit or lou on ordinary activities after 
taxation. 

10. Extraordinary charges. 

11. Tax on extraordinary profit or loss. 

12. Other taxes nor shown under the above 
items. 

13. Profit or loss for the financial year. 

8. lncoaac 

1. Net turnover: 

2. Increase in stocks of finished goods and in 
work in proaress. 

3. Work performed by the undenaking for irs 
own purposes and capitalized. 

4. Other operating income. 

S. Income from panicipating interests. with a 
separate indication of that derived from 
affiliaced undenakinp. 

6. Income from other investmenn and loans 
forming pan of the fixed assca, wirh a 
separate indication of that derived from 
affiliated undenakings. 

7. Other interest receivable and similar income, 
with a separate indication of that derived 
from affiliated undenakinp. 

8. Profit or loss on ordinary activicies after 
tax arion. 

9. Extraordinary income. 

10. Profit or l01s for the financial year. 
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Article lJ 

1. Net turnover. 

2. Cost of sales (including value adjustments). 

3. Gross profit or loss. 

4. Distribution costs (including value adjustments). 

5. Administrative expenses (including value 
adiustments). 

6. Other operating income. 

7. Income from partidp:uing interests, with a 
separate indication of that derived from affiliated 
undenakings. 

8. Income from other investments and loans 
forming part of the fixed assets, with a separate 
indication of that tlerived from affiliated 
undertakings. 

9. Other interest receivable and similar income, 
with a separate indication of tllat derived from 
affiliated und~rtakings. 

10. Value adiusrmcnts in respect of financial assets 
and of invesrmenrs held as current assets. 

11. Interest payable and similar charges, with a 
separ:ue indication of those concerning affiliated 
undcrrakin~ 

·12. Tax on profit or loss on ordinary acrivities. 

13. Profit or luss on urJinary activities after taxation. 

14. Extraordinary income. 

15. Exuaordinary charges. 

16. Extraordinary profit or loss. 

17. Tax on exrraorJinary profit or loss. 

18. Other taxes nor shown under the above items. 

19. Profit or loss for the financial ye-ar. 

Article 26 

A. Charges 

1. Cost of sales (induding value adjustments). 

2. Distrihurion costs (including value: adjust
ments). 

3. Admiuisuarive cxpt>nses (including valuC' 
adjustments). 

4. Value adjustments in respect of financial 
assets and of investments held as current 
assets. 

5. Interest payable and similar charges, wirh a 
s~parat~ indication of those concerning 
affiliated undertakings. 

6. Tax on profit or loss on ordinary activities. 

7. Profit or loss on ordinary activities after 
taxation. 

8. Extraordinary charges. 

9. Tax on extraordinary profit or loss. 

10. Other taxes nor shown under the above 
items. 

11. Profit or loss for the financial year. 

B. Income 

1. N~t turnover. 

2. Other operating income. 

3. Income from participating interests, with a 
separate indication of that derived from 
affiliated undertakings. 

4. lncnmC' from other investments and loans 
forming part of the fixed assets, with a 
~paratc indication of that derived from 
affiliated undertakings. 

S. Other interest receivable and similar income, 
with a separate indication of ~hat derived 
from affiliated undertakings. 

6. Profit or loss on ordinary activities after 
taxation. 

7. Exuaordinary income. 

H. Profit or loss for the financial year. 

.Article 27 

The M.:mber States may permit companies which on 
their balance sheet dares do not exceed the limits of 
rwo of the three following crireria: 

- balance- sheer total: 4 million EUA, 

- ncr turnover: 8 million EUA, 

- avera~e number of employees during the financial 
ye:u: 250 

to adopr layouts different from those prescribed in 
Articles 2.1 to 26 within the following limits: 

(a) in Article 23: 1 to S inclusive may be combined 
under one item called 'Gross profit or loss·; 

(b) in Arrkle 24: A (1), A (2) and 8 (1) to 8 (4) 
inclusive may be combined unJcr one: item called 
'Gro55 profit or loss'; 
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(..:) in Artklc: 25: (1), (2), (3) and (6) may be 
combined under one item called 'Gross profit or 
loss'; 

{J) in Article 26, A (1), B (1) and B (2) may be 
combined under one item called 'Gross profit or 
loss'. 

Article 12 shall apply. 

SECTION 6 

Special provisions relating to certain items in the 
profit and loss account 

Article 28 

The net turnover shall comprise the amounts derived 
from the sale of products and the provision of 
services falling within the company's ordinaey 
activities, after deduction of sales rebateS and of 
value added tax and other taxes directly linked to the 
turnover. 

Article 29 

1. Income and charges that arise otherwise than in 
the course of the: company's ordinary activities must 
be shown under •Extraordinary income and 
exrraordinary charges'. 

2. Unless the income and charges referred to in 
paragraph 1 are immaterial for the assessment of the 
results. explanations of their amount and nature must 
be given in the notes on the accounts. The same shall 
apply tu income and charges relating to another 
financial year. 

Article 30 

The Member States may permit taxes on the profit or 
loss on ordinary activities and taxes on the 
extraordinary profit or loss to be shown in total as 
one item in the profit and loss account before 'Other 
taxes not shown under the above items'. In that case, 
'Profit or loss on ordinary activities after taxation' 
shall be: omitted from the layouts prescribed in 
Artide5 21 to 26. 

Wh~re this derogation is applied, companies must 
disclose in the notes on the accounts the extent to 
which the taxes on the profit or loss affect the profit 
or loss on ordinary activities and the 'Extraordinary 
profit or loss'. 

SECTION 7 

Valuation rules 

Article 31 

1. The ~-lember States shall ensure that the items 
shown in the annual accounts are valued in 
accordance with the following general principles: 

{a) the company must be presumed to be carrying on 
its business as a going concern; 

(b) the methods of valuation must be applied 
consistendy from one financial year to another; 

(c) valuation must be made on a prudent basis, and 
in ~anicular: 

(aa) only profits made at the balance sheet date 
may be included, 

(bb) account must be taken of all foreseeable 
liabilities and potential losses arising in the 
course of the financial year concerned or of 
a previous one, even if such liabilities or 
losses become apparent only between the 
date of the balance sheer and the date on 
which it is drawn up, 

(cc:) account must be taken of all depreciation, 
whether the result of the financial year is a 
loss or a profit; 

(d) account must be taken of income and charges 
relating to the financial year, irrespective of the 
date of receipt or payment of such income or 
chaqcs; 

(e) the components of asset and liability items mU5t 
be valued separately; 

(f) the opening balance sheet for ~ach financial year 
must correspond to the closing balance sheet for 
the preceding financial year. 

2. Departures from these general principles shall be 
permitted in exceptional cases. Any such departures 
must he disclosed in the notes on the accounts and 
the rea59ns for them given together with an assess
ment of their effect on the assets, liabilities, financial 
position and profit or loss. 

Article 32 

The items shown in the annual accounts shall be 
valued in accordance with Articles 34 ro 42, which 
are based on the principle of purchase price or 
production cost. 

Article 33 

1. The Member Stares may declare to the 
Commission that they rnerve the power, by way of 
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derogation from Article 32 and pending subsequent 
coordination, to permit or require in respect of all 
companies or ar.y classes of companies: 

( 1) v:lluation by the replacement value method for 
tangible fixed assets with limited useful economic 
lives and for stocks; 

(b) valuation by methods other than that provided 
for in (a) which arc designed to take account of 
inflation for the items shown in annual accounts, 
including capital and reserves; 

(c) revaluation of tangible fixed assets and financial 
fixed assets. 

Where national bw provides for valuation methods 
as indicated in (a), (b) and (c), it must define their 
content and limits and the rules for their application. 

The application of any such mc:thod, the balance 
sheet and profit and loss account items concerned 
and the method by which the values shown are 
calculated shall be disclosed in the notes on the 
accounts. 

2. (a) Where paragraph 1 is applied, the amount of 
rhe difference between valuation by the 
mc:thod used and valuation in accordance with 
rhe general rule laid down in Anicle 32 must 
be entered in the revaluation reserve under 
'Liabilirics'. The treatment of this item for 
taxation purposes must be explained either in 
the balance sheet or in the notes on the 
accounts. 

For purposes of the application of the last 
subparagraph of paragraph I, companies 
shall, whenever the amount of the reserve has 
been changed in the course of the financial 
year, publish in the notes on the accounrs 
inter alia a table showing: 

- the amount of the revaluation reserve at 
the beginning of the financial year, 

- rhe revaluation differences transferred to 
the revaluation reserve during the financial 
year, 

- the amounts capitalized or otherwise 
rransfc:rred from the revaluation reserve 
during the financial year, the nature of any 
such transfer being disclosed. 

- the amount of the revaluation reserve at 
the end uf the financial ye~u. 

(b) The revaluation reserve may be capitalized in 
whole or in part at any rime. 

(c) The rc.-valuation re~rvc must be reduced 10 

rhe extent that the amounts transferred 
thereto are no longer necessary for the 

implementation of the valuation method used 
and the achievement of its purpose. 

The Member States may lay down rules 
governing the application of the revaluation 
reserve, provided that transfers to the profit 
and loss account from the revaluation reserve 
may be made only to the extent that the 
amounts transferred have been entered as 
charges in the profit and loss account or 
reflect increases in value which have been 
actually realized. These amounts must be 
disclosed separately in the profit and loss 
account. No pan of the revaluation reserve 
may be distributed, either directly or 
indirectly, unless it represents gains actually 
realized. 

(d) Save as provided under (b) and (c) the 
revaluation reserve may not be reduced. 

3. Value adjustments shall be calculated each year 
on the basis of the value adopted for the financial 
year in question, save that by way of derogation from 
Articles 4 and 22, the Member States may permit or 
require that only the amount of the value 
adjustments arising as a result of the application of 
rhe general rule laid down in Article 32 be shown 
under the relevant items in the layouts prescribed in 
Anicles 23 to 26 and that the difference arising as a 
n .. -sult of the valuation method adopted under this 
Anicle be shown separately in the layoua. 
Funhrrmore, Anicles 34 to 42 shall apply mll1411is 
mutandis. 

4. Where paragraph 1 is applied, the following 
must be disclosed, cid\Cr in the balance sheet or in 
the notes on the accounts, separately for each balance 
sheet item as provided for in the layouts presc:ribed in 
Anicles 9 and 10, except for stocks, either: 

(a) the amount at the balance sheet date of the 
valuation made in accordance with the general 
rule laid down in Anicle 32 and the amount of 
the cumulative value adjustments; or 

(b) the amount at the balance sheet dare of the 
difference between the valuation made in 
accordance with this Anicle and that resulting 
from the application of Article 32 and, where 

· appropriate, the cumulative amount of the 
addiaional value adjustments. 

S. Without prejudice to Anicle 52 the Council 
shall, on a proposal from rhe Commission and within 
seven years of the notification of this Directive, 
examine and, where necessary, amend this Anicle in 
rhe light of economic and monetary trends in the 
Community. 
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Arti,le 34 

1. (a) Where national law authorizes the inclusion of 
formation expenses under 'Assets'. they must 
be written off within a maximum period of 
five years. 

(b) In so far as formation expenses have not been 
completely written off, no distribution of 
profits shall take place unless the amount of 
the reserves available for distribution and 
profits brought fonvard is at least equal to 
that of the expenses not written off. 

2. The amounts entered under 'formation expenses' 
must be explained in the notes on the accounts. 

Artide 3S 

1. (a) Fixed assets ·must be valued at purchase price 
or production cost, without prejudice to (b) 
and (c) below. 

(b) The purchase price or production cost of fixed 
assets with limited useful economic livn must 
be reduced by value adiustments calculated to 
write off the value of sum assets sys· 
tematically over their useful economic lives. 

(c) (aa) Value adiustments may be made in 
respect of financial fixed assets, so that 
they are valued at the lower figure to be 
anributed to them at the balance sheer 
date. 

(bb) Value adjustmenrs must be made in . 
respect of fixed assets9 whether their 
useful economic lives are limited nr nor, 
so that they are valued at the lower 
figure to be: attributed to them at the 
balance sheet date if it is expected that 
the reduction in their value will be 
permanent. 

(cc) The value adjustments referred to in (aa) 
and (bb) must be tharged to the profit 
and loss account and disclosed separately 
in the: notes on the accounts if they have 
not been shown separately in the profit 
and loss account. 

(dd) Valuation at the lower nf the values 
provided for in (aa) and (bb) may not be 
tonrinued if the reasons for which the 
value adiustmenrs were made have 
ceased to apply. 

(d) If fixed assets are the subject of exceptional 
value adiustments for taxation purposes alone9 

the . amount of the adjustments and the 
reasons for making them shall be indicated in 
the notes on the accounts. 

2. The purchase price shall be calculated by 
adding to the price paid the expenses incidental 
thertto. 

3. (a) The production cost shalt be calculated by 
adding to the purchasing price of the raw 
materials and consumables the costs directly 
attributable to the product in question. 

(b) A reasonable proponion of the costs which 
:ue only indirectly attributable to the product 
in question may be added into the production 
costs to the extent that they relate to the 
period of produttion. 

4. Interest on capital borrowed to finance the 
production of fixed assets may be included in the 
produttion tosts to the extent that it relates ro thc 
period of production. In that event, the inclusion of 
such interest under • Assets' must be disclosed in the 
notes on rhe accounts. 

\ 

Article 36 

By way of derogation from Anicle 35 (1) (c) (cc), the 
Member Stares may allow investment companies 
within the meaning of Anicle S (2) to ser off value 
adiustments to investments directly apinsr 'Capiro~l 
and reserves'. The amounts in question must be 
shown separately under 'Ua6ilities' in the balance 
sheet. 

Artide 37 

1. Aniclc 34 shall apply to costs of research and 
dcvc:l"pment. In exceptional cases, however, the 
Member States may permit derogations from Anicle 
34 (1) (a). In that case9 they may also provide for 
derogations from Anicle 34 (1) (b). Such derogations 
and lhe reasons for them must be disclosed in the 
notes on the accounts. 

2. Anicle 34 (1) (a) shall apply to goodwill. ThC' 
Member Srates may, however, permit companies ro 
wrire ttondwill off systematically over a limited 
prorind r-xceedin~t five yean provided that this period 
docs nor exceed the useful economic life of the asset 
and is disclosed in the notes on the accounts toGether 
with the supponing reasons therefore. 

.. 

lt.rtiele 3B 

Tan~ible fixed assets. raw materials and consumables 
which are constantly being replaced and the overall 
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\'3luc of which is nf sccundar)' impnnancc rn tht" 
undertaking may he shown under ·Assets' ar 3 fixcc.t 
quantiry ami value, if rhc.· quamity, \'alue :md 
(ompusition thereof do nor vary materially. 

Articlt .19 

I. (a) Current assets must be \·alued at purchase 
price or production co~r. without preiudice ru 
(b) and (c) hclnw. 

(b) Value adjustments shall m· made in respect of 
current assets with :a view to showing them :at 
rhe lower m:arket value or, in panicular 
circumstances, 01norher lower value to he 
attributed to rhem :u the balance sheer dare. 

{c) The Member States may permit cX&."eptinnal 
'·alue adiustment5 where, on the basis nf ;l 

reasonable commercial assessment, these :arc 
necessary if the '·:aluarion of these items is 
nor to he mnc.lifictl in rhc.• near future hecausc: 
of fluctuations in ,·aluc:. The amount of these 
"alue adjustments must be c.lisdosc:d stpararely 
ill the profit and loss :.ccount or in the nntes 
on the accounts. 

(d) V01luarion at the lower value provided for in 
(b) and (c) may nor he continued if the 
reasons for which the value adjustments 
were made ha,·e ceased to apply. 

(e) If current assets arc rhe subject of exceptional 
value adjustments for taxation purposes alone, 
rhc :amount of rhe adiusrments and the 
reasons for making rhem musr he disclosed in 
the nares nn rhe accounrs. 

2. The definitions ut JlUrchasc price and o( 
production cost given in Article .U (2) and (.l) shall 
:apply. The Member Sr:arcs m:ay alsu apply Anick .U 
(4). Disrrihurion costs ma)' nor he included in 
producrion costs. 

Article 40 

1. The Member Srare5 may pcrmir the purchase 
price or producriun cosr of srocks of goods of rhe 
s01me caregory and 01ll fungible items including 
invesrmenrs to he calcularec.l either on the basis of 
weighted average pricc:J or by rhe •first in, firsr our' 
{FIFO) method, rhe 'last in, firsr our' (LIFO) method, 
or some similu method. 

2. Where the value shown in the balance sheer. 
following applic:ation of the methods of calculation 

specified in paragraph I, c.liffers materially, at the 
hal:uu:c sheet d:are, from rhe ,·aluc on the basis of the 
last known market value prior to rhe balance sheet 
date, the amount of rhar difference must be disclosed 
in rnr:tl hy category in the notes on tht accounts. 

Article 41 

I. Where the amnunr repayable on account of any 
c.lehr is greater rhan· the amount received, the 
difference may he shown as an asset. It musr be 
~hown separ~uely in rhe halance sheet or in rh~ nores 
on the :accounts. 

2. The amount of this difference musr be wricrea 
uff hy a reasonable: amount each year and completely 
wrirren off no larer than rhc rime uf repayment of the 
debt. 

Article 42 

l,rovisions for liabilities and charses may not exceed 
in amounr rhe sums which a~ necessary. 

. rhe provisions shown Ill the balance sheer under 
'Other provisions' must be: c.lisclosc:d in the notes on 
rhe accounts if thty are material. 

SECTlON K 

Contents of the notes on the ac:councs 

Artide 4.1' 

J. In addition to the informacion required unc:kr 
other provisions of this Directive, the nnres on the 
accounts must set ouc information in respect of the 
following matters at least: 

(I) the "·:aluation merhoJs applic:c.l ru the various 
ircm~ in the annual accuuaus, and the methods 

employcc.l in cakularing the value adjustments. 
For items induded in rht' annual accounts which 
are or were originally expressed in foreisn 
currency, rhe hases of cunversion used to 
express them in lnc:al currency must be 
disclosed; 

(2) the name and registered office of each of the 
undcrr01kings in which rhe company, c:irher itself 
or rhrouRh 3 person acting in his own n:ame but 
on the company's behalf, holc.ls at least a 
percenrage of rhe capital which rhe Member 
States cannot fix ar more than 20 CVo, showing 
the proportion of the c:apit01l held, the amount 
of capital :and reserves, and the profit or loss lor 
the latest financial yeu of rhe undenaking 
concerned for which accounrs have been 
adopted. This inform:ttion may be omitted 
where for the purposes of Aniclc 2 (3) it is of 
negligible imponance only. The inform:arion 
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concerning capital and reserves and the profit or 
loss may also be omitted where the undenaking 
concerned does not publish its balance sheet 
and less than SO 'Yo of its capital is held (directly 
or ir.dirccdy) by the company; 

(3) the number and the nominal value or, in the 
absence of a nominal value, the accounting par 
value of the shares subscribed during the 
financial year within the limits of an authorized 
capital, without prejudice as far as the amount 
of this capital is concerned to Aniclc 2 (1) (c) of 
Directive 68/151/EEC or to Article 2 (c) of 
Directive n/91/EEC; 

(4) where there is more than one class of shares, the 
number and the nominal valw: or, in the 
absence of a nominal value, the accounting par 
value for each class; 

(5) the existence of any participation certificates, 
convertible debentures or similar securities or 
rights, with an indication of their number and 
the rights they confer; 

(6) amounts owed by the company becoming due 
and payable after more than five yean as well 
as the company's entire debts covered by 
valuable security furnished by the company wirh 
an indication of the nature and form ol the 
security. This information musr be disclosed 
separately for each creditors item, as provided 
for in the layouts prescribed in Articles 9 and 10; 

(7) the total amount of any financial commitments 
that are not included in the balance sheet, in so 
far as this information is of assi11ancc in 
assessing the financial position. Any 
commitments concerning pensions and affiliated 
undertakings must be disclosed separately; 

(8) the ncr turnover within rhc meaninR of Article 
28, broken down by categories of activity an«.i 
into geographical markets in so far as, raking 
account of the manner in whi.:h the sale of 
products and the provision of services falling 
within the company's ordinary activities nrc 
orRani7.ed, these categories and markets differ 
substantially from one another; 

(9) the average number of persons employed during 
rhc financial ye:tr, broken down by categories 
and, if they are not disclosed scpararcly in the 
profit and loss account, the staff costs relating 
to the financial year, broken down as provided 
for in Article 23 (6); 

( 1 0) the extent to which the calculation of the profit 
or loss for the financial year has been affected 
by a valuation of the items which, by wav of 
derogation from the principles enunciated in 
Articles 31 and 34 to 42, was made in lthe 

financial year in question or in an earlier 
financial year with a view to obtaining tax 
relief. Where the influence o£ such a valuation 
on future tax charges is m:ucrial, details must 
be disclosed; 

(11) the difference between the tax charged for the 
financial year and for earlier financial yean and 
the amount of tax payable in respect· of those 
years, provided that this difference is material 
for purposes of future taxation. This amount 
may also be disclosed in the balance sheet as a 
cumulative amount under a separate item with 
an appropriate heading; 

( 12) the amount ol the emoluments granted in 
n:spc:ct of the financial year to the members of 
l!•e administrative, managerial and supervisory 
bodies by reason of their responsibilities, and 
any commitments arising or entered into in 
respect of retirement pensions for former 
members of those bodies, with an indication of 
the total for each category; 

(13) the amount of advances and credits granted to 
the members of the administrative, manage ria I 
and supervisory bodies, with indications of the 
interest rates, main conditions and any amounts 
repaid, as welt as commitments entered into on 
their behalf by way of guarantees of any kind, 
with an indication of the total for each 
category. 

2. Pending subsequent coordination, the Member 
States need not apply paragraph 1 (2) to financial 
holding companies within the meaning of Article S 
(3). 

Article 44 

The Memher States may permit the t;ompanies 
referred to in Anicle 11 to draw up abridccd notes 
on their accounts withuut the information required in 
Article: 43 (\) (5) to (12). However, the notes must 
disclo~c the information specified in Article 43 (1) (6) 
in tot:al for all the items concerned. 

Article 12 shall apply. 

Artide <IS 

1. The Member States may allow the disclosures 
prescribed in Article 43 ( 1) (2): · 

(a) to take the form of a statement deposited in 
accordance with Article 3 (1) and (2) of Dirceth·e 
68/151/EEC; this must be disclosed in the notes 
on the accounts; 
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(b) to be omitted when their nature is such that they 
would be seriously preiudicial to any of the 
undertakings to which Article 43 (1) (2) relates. 
The Member States may make such omissions 
subject to prior administrative or judicial 
authorization. Any such omission must he 
disclosed in the notes on the accounrs. 

2. Paragraph 1 (b) shall also apply to the 
informarinn prescribed by Article 43 (1) (8). 

The ~iember States may permit the compani~s 
referred to in Article 27 to omit the disclosures 
prescribed by Art ide 43 (1) (8). Article 12 shall 
apply. 

SECTION 9 

Concenrs of the annual repon 

Article 46 

1. The annual report must include at least a fair 
review of the development of the company's business 
and of its position. 

2. The report shall also give :m indication of: 

(a) :any important events thar ha\'e occurred since the 
end of the fin:ancial year; 

(b) the company's likely future development; 

(c) activities in the field of research and 
development; 

(J) the information concerning acquisitions of own 
shar"s prescribed by Arrklc: 22 (2) of Directive 
nt91/EEC. 

SECTION 10 

Publication 

Article 47 

1. The annual accounts, duly approved, and the 
annual report, together with the opinion submitted by 
the rerson responsible for auditing the accounts, shall 
be published as laid down by the laws of c:ad1 
Member Star.: in accordance with Article 3 of 
Directive 68/15)/EEC. 

The laws of a Member Stale may, however, permit 
rhc annual rt'port not to be published as stipulated 
above. In that case, it shall bt' made available to the 
public at the company's registered office in the 

Member State concerned. It must be possible ~o 
obtain a copy of all or part of any such report frr~ 
of charge upon request. 

2. By way of derogation from paragraph 1, the 
Member States may permit the companies referred to 
in Article 11 to publish: 

(a) abridged balance sheers showing only those 
items preceded by letters and roman numerals in 
Artida 9 and 10, disclosing separately the 
information required in brackets in D (II) under 
• Assets' and C under 'Liabilities' in Article 9 and 
in D (II) in Article 10, but in total for all the 
items concerned; and 

(b) abridged notes on their accounts without the 
explanation~ required in Article 43 (1) (5) ro (12). 
However, the notes must disclose the inform;uinn 
specified in Anicle 43 (1) (6) in total for all the 
items concerned. 

Anicle 12 shall apply. 

In addition, the Member States may relieve such 
companies from the obligation to publish their profit 
and Ins.~ accounts and annual repons and the 
opinions of the pcnons responsible for auditing the 
accounts. 

3. The Member States may permit the companies 
mentioned in Article 27 to publish: 

(a) abridged balance sheets showing only those items 
preceded by leuers and roman numerals in 
Articles 9 and 10 disclosing sep:uately, f'ither in 
rhc balance sheet or in chc notes on rhe accounts: 

- C (I) (3), C (II) (1), (2), (3) and (4), C (Ill) (1), 
(2), (3), (4) and (7), D (II) (2), (3) and (6) and 
D (Ill) (1) and (2) under 'Assets' and C (1), 
(2), (6), (7) and (9) under 'Liabilities' in 
Article 9, 

- C (I) (3), C (II) (1 ), (2), (3) and (4), C (Ill) ( 1), 
(2), (3), {4) and (7), D (II) (2), (3) and (6), D 
(lit) (1) anJ (2), F (1), (2), (6), (7) and (9) and 
(I) (1), (2), (6), (7) and (9) in Article 10, 

- rhc informatinn required in brackets in D (II) 
under 'Assets' and C under 'Liabilities' in 
Article 9, in total for all the items concerned 
.:md §eparatf'ly for D (II) (2) anJ (3) under 
'Assets' :~nd C (1), (2), (6), (7) and (9) under 
'Liabilities', 

- the information required in br:ackets in D (II) 
in Anicle 10, in total for all the items 

227 
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concerned, and separately for D (It) (2) and 
(3); 

(b) abridged notes on their ;1ecounts without the 
information required in Article 43 (1) (S), (6). (8), 
(10) and (11 ). However, the notes on the 
accounts must give the information specified in 
Article 43 (1) (6) in total for all the items 
concerned. 

This paragraph shall be without prejudice to 
paragraph 1 in so far as it relates to the profit and 
loss account, the annual repon and the opinion of 
the person responsible for auditing the accounts. 

Article J2 shall apply. 

Article 48 

Whenever the annual accounts and the annual report 
arc published in full, rhey must be reproduced in the 
form and text on the basis of which the person 
responsible for auditing the accounts has drawn up 
his opinion. They must be accompanied by the full 
text of hi1 repon. If the penon responsible for 
auditing the accounts has made any qualifications or 
refused to report upon the accounu, that faa must 
be disclosed and the re:asons given. 

Article 49 

If the annu:al accounts are nor published in full, ir 
must be indicated th:at the venion published is 
abridged and reference must be made to the register 
in which the accounts have been filed in accordance 
with Article 47 (1). Whrre such filin1 has nor yet 
been effected, the fact must be disclosed. The report 
issued by the person responsible for auditing the 
accounts may nor accompany rhis publication, bur it 
must be disclosed whether the repon was issued with 
or without qualification, or was refused. 

Article SO 

The following must be published together with the 
~nnual acc:oums, and in like m:anner: 

- the rroposed appropriation of the profit or 
t re:atmenr of the loss, 

- the 'Dppropriarion of the profit or treatment of rhe 
Joss, 

where these items do nor :appear in the annu.\1 
accounts. 

SECTION 11 

Auditing 

Article 51 

1. (a) Companies must have their annual·accoums 
audited by one or more persons authori7.cd b)· 
national law to audit accounts. 

(b) The person or persons responsible for :auditing 
the accounts must also verify rhar the annu;ll 
report is consistent with the annual accounts 
for the same financial year. 

2. The Member States may relieve the companic!lo 
referred to in Article 11 from the obligation imposed 
by paragraph 1. 

Anicle 12 shall apply. 

3. Where the exemption provided for in para1raph 2 
is groantcd the Member States shall introduce 
appropriate sanctions into their laws for cases in 
which the annual ~lCcounrs or the annual repons of 
such comranics are nor drawn up in accordance with 
the requirements of this Directive. 

SECTION 12 

Final provisions 

Article 52 

l. A Contact Committee shall be set up under the 
auspices of the Commission. Its function shall be: 

(a) to facilirate, wirhout preiudice to the provisions 
of Aniclcs 169 and 170 of the Trcary, harmon· 
a~c:d application of this Directive through regular 
meetings dealin1 in particular with practical 
problems arising in connection with ics appli· 
cation; 

(b) to advise the Commission, if necessary, on 
additions or amendmems to this Directive. 

2. The Cumae1 Commincc 1hal1 be composed of 
representatives of the Member States and 
rcprcscnrativcs of the Commission. The chairman 
shall be a rrpresentative of the Commission. The 
Commission shall provide the secretariat. 

J. The Comminee shall be convened by the 
4-:hairm•m either on his own initiative or at the request 
of one of irs members. 
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Article 53 

1. For the purposes of this Directive, the European 
unit of account sh:all be that defined by Commission 
D:cision Ho J289nS/ECSC of 18 December 1975 (1). 

The equiv:alent in national currency shall be 
calculated initially at rhe rate obtaining on the date: 
of adoption of this Directive. 

2. Every fivC' ye:ars the Council, :acting on a proposal 
from the Commission, shall c:xamine :and, if need be, 
revise the amounts expressed in European units of 

. account in this Directive, in the light of economic and 
monetary rrends in the Community. 

Article 54 

This Directive shall not affect laws in the Member 
States requiring that the annual accounts of 
companies not falling within their jurisdiction be filed 
in a register in which branches of suc.:h c.:umpanies arc 
listed. 

Articl~ 55 

1. The Member St:ates shall bring into force the 
laws, regulations and administrative provisions 
necessary for them to comply with this Directive 
within two years of its notification. They shall 
fonhwith inform the Commission thereof. 

2. The Member States may stipulate that the 
provisions referred to in paragraph I shall not apply 
until 18 monrhs after the end of rhc period provided 
for in thar paragraph. 

That period of 18 months may, however, be five 
yean: 

(a) in rhe case of unregistered companies in the: 
Unicc:d Kingdom and Jrdand; 

(b) for purposes of the application of Anicles 9 
and 10 and Anicles 23 to 26 concerning the 
layouts for the balance sheet and the profit and 
loss account, where a Member State has brought 
other layouts (or thc:sc -.locumenrs into force not 
more rhan three years before: rhe notification of 
this Directive; 

(c) for purpoK's of the application of this Directive 
as regards the calculation and disclosure in 
balance sheets of depreciation relating to assc:ts 
covered by the asscr items mentioned in Article 9, 
C (II) (2) .and (3), and Article 10, C (II) (2) 
and (3); 

( 1) OJ No L 327, 19. 12. t97S, p • .C. 

(d) for purposes of the application of Aniclc 47 
( t) of thii Directive except as regards companies 
already under an obligation of publication under 
Article 2 (1) (f) of Directive 68/tSI/EEC. In this 
case the second subparagraph of Article 47 (1) of 
this Directive shall :apply to the annual account• 
anc.J to the opinion drawn up by the penon 
responsible for auditing the accounrs; 

(c) for purposes u{ the application of Article 51 · 
( 1) of this Directive. 

Furthermore, this period of 18 months may be 
extended to eight years for companies rhe principal 
object of which is shipping and which arc already 
in existence on rhe curry into force of rhe provisions 
referred to in paragraph 1. 

3. The Member States shall ensure that they 
communicate to the Commission the texts of the 
main provisions of national law which they adopt 
in the field covered by this Directive. 

Artick 56 

The obligarion to show in the annual accounts the 
irems prescribed by Anicles 9, 10 and 23 to 26 which 
relate co affiliated undertakinss, and the obliprion 
to provide infonnarion concernins these under
takings in accordance with Anicl~ tJ .(2), 14 or 
43 (I) (7), shall enter into force at the same time 
as a Council Directive on consolidated accounts. 

Article 57 

I. Until rhe entry into fore~ of a Council Dirccriv~ 
on consolidated accounrs, and without preiudicc to 
the provisions of Dirmives 68/151/f..EC and 
77191/~F.C, che Member Stares need not apply to 
the dependent companies of any group soverned by 
their national laws the provisions of this Directive 
concerning the cum~nt, audicing and publication of 
the annual accounts of suc:h dependent companies 
where the following conditions arc fulfilled: 

(a) the dominant company must be subiccr to the 
laws of a Member State; 

(b) :all shareholders or members of che dependent 
company must have declared their asreemenr to 
rhc exemption from such obligation; this declar
:uion must be made: in rapc:cr of every financial 
rear; 

(c) rhe dominant company must have dc:clared that 
it guarantees the commitmcnrs entered into by 
the: dependent company; 

(d) &he '-'a:larations referred to in (b) and (c) must 
be published by the dependent company in 
accordance with the first subparagraph of 
Article 47 ( 1 ); 

(c) the annual accounts of the depend~nt company 
musr ~ consolidated in the group's annual 
accounts; 
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(f) the exemption concerning the preparation, audit· 

ing and publication of the annual accounts of the 
dependent company must be disclosed in the 
notes on the group's annual accounts. 

2. Articles 47 and 51 shall apply to the group'~t 
annual accounts. 

3. Articles 2 to 46 shall apply as far as possible to 
the group's annual accounts. 

Artide SB 

1. Until the entry into force of a Council Directive 
on consolidated accounts, and without prejudice to 
the provisions of Directive n /91/EEC, the Member 
States need not apply to the dominant companies of 
groups governed by their national laws the provisions 
of this Directive concerning the auditinl and 
publication of the profit and loss accounts of such 
dontinant companies where the following conditions 
arc fulfilled: 

(a) this exemption must be published by the 
dominant company in accordance with Anicle 47 
(1); 

(b) lhe annual accounts of the dominanr company 
must be consolidated in the group's annual 
accounts; 

(~) the exemption concerning the auditing and 
publication of the profit and loss account of the 
dominant company must be mentioned in th~ 
notes on the group's annual Accounts; 

(d) the profit or loss of the dominant company, 
determined in accordance with the principles of 
this Directive, musr be shown in the balance 
sheet of the dominant company. 

2. Articles 47 and 51 shall apply ro the aroup•s 
annual accounts. 

3. Anicles 2 to 46 shall apply as far as possible to 
the group's annual accounts. 

Artiele 59 

Pending subsequent coordination, the Member Stares 
may permit the valuadon of holdings in affiliated 
undertakings by the equity method provided the 
following conditions are fulfilled: 

(a) the use of this method of valuation must be 
disclosed in lhe notes on che accounts of &Q 

company having such holdings; 

(b) the amount of any differences existing when such 
holdings were acquired between their purchase 
price and the percentage of the capital which 
they represent, including the affiliated 
undertaking's reserves, profit and loss and 
profits and losses brought forward, must be 
shown separately in the balance sheet or in the 
notes on the accounts of a company having such 
holdings; 

(c) the purchase price of these holdings shall be 
increased or reduced in the balance sheet of a 
company having such holdings by the profits or 
losses realized by the affiliated undenaking 
according to the percentage of capital held; 

(d) the amounts specified in subparagraph (c) shall 
be i!aown each year in chc prufic and loss account 
of a company having such holdings as a separate 
item with an appropriate heading; 

(e) when an affiliaccd undertaking distributes 
dividends to a company having such holdings, 
their book values shall be reduced accordingly; 

(f) when the amounts 5hown in rhe profit and loss 
accounc in accordance with subparagraph (d) 
ex.cccd the amounts of dividends already re«ived 
or the payment of which can be claimed, the 
amount o{ the differences must be placed in a 
reserve which cannot be distributed to 
shareholders. 

Artide 60 

Pending subsequent coordination, the Member Staccs 
may prescribe that investmems in which investment 
companies within the meaning of Anicle 5 (2) have 
invested their funds shall be valued on the basis of 
their market value. 

In that case, the Member Stata may also waive the 
obligation on investment companies with variable 
capital to show separacely the value adjustments 
referred to in Anicle 36. 

Until rhe entry into force of a Council Directive on 
consolidated accouncs, the Member States need not 
3pply to the dominant companies of groups governed 
by their national laws the prnvisinns nf Anicle 43 (l) 
(2) concerning che :amount of capital :and reserves and 
the profits and los~es of the un.Jertakinas concerned 
if the annual accounts of such undenakings are 
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consolidarc:d into the group's annual accounra or if 
the holdings in those undtnakings art valued by the 
equity method. 

Artiele 62 

This Directive is addrc:ssed to the Member States. 

Dont :u Brussels, 25 July 1978. 

NoL222/lt 

for the Coundl 

The Prtsidmt 

K. von DOHNANYI 

231 





18. 7. 83 Officialjoum d of the European Communities No 1 193/1 

II 

(Acts whos ~ publict~tion is not obligt~tory) 

COUNCIL 

SEVENJ H COUNCIL DIREcnvE 

of 13 June 1983 

based on tbe Anide S4 ( J) (g) of the Treary on consolidated accouall 

(83/349/EEC) 

1liE COUNCIL OF THE EUROPEAN CO.MMUNn lES, 

Haviag reprcl to the Treaty establishinc the Ew >pean 
Economic Community, and in panicular Anic:lc S-4 • 3) (g) 
thereof, . 

Havins reprd to rhe proposal from rhe 
Commission (' ), 

Hal'ina reprd to the opinion of the Eur3pean 
Parliament (1), 

Havinc regard to the opinion of the Economic and Social 
Committee ( J ), 

Whereas on 25 July 1978 rhe Council adopted Directive 
78/660/EEC (4 ) on the coordination of n:•rionaJ 
lepslation governins the annual aC:cOuna of cenair· types 
of companies; whereas many companies are meml en of 
bodies of undertakinp; whereas consolidated ac,·ounts 
musr be drawn up so that financial infonnation 
concerning such bodies of undertakings may be cor•veyed 
to members and third parties; whereas ne•cional 
legislation governing consolidated accounts must 
therefore be coordinated in order to achieve the obit ctives 
of comparability and equivalence .in the infomaation 
which companies must publish within the Community; 

Whereas on 25 July 1978 the Council adopted Dir -aive 
78/660/EEC (4 ) on the coordination of na ional 

(') OJ No C 121, 2. 6. 1916, p. 2. 
(Z) OJ No C 16l, 10. 7. 1978, p. 60. 
P> OJ No c 1s, 26. J. 19n, p. s.. 
( 4 ) OJ No L 222, 14. 8. 1978, p. 11. 

which the power of control is based oo a majc •rity of 
votinc rights but also of those io which it is b.· ted on 
agrcemena, where these are permitted; Y•haeu, 
furthermore, Member Stares in which the po~ilibility 
oc:cun must be permirted ro cover cases in w :uch in 
ccnain circumstances control has beea eff,:ctivcly 
exerdscd oo the basis of a minority holclina; wiwreas the 
Member States must be permitted to cover the case of 
bodies of undertakings in which the undenakinp c·xia oo 
an equal footing with each other; 

Whereas the aim of coordinating the legislation go-.,eming 
consolidated accounts is to prorea the interests subsisting 
in companies with share capital; whereas suda pn•teaion 
implies the principle of the preparation of conac .lidated 
accounts where such a company is a member of a hody of 
undertakings, and that such accounts must be dr.awn up 
at least where such a company is a parent undertaking; 
whereas, furthermore, the cause of full ioformat1 m also 
requires that a subsidiary undertaking which is iaeU a 
parent undcnaking draw up consolidated al:..:ounts; 
whereas, nevertheless, such a parent undertaking may, 
and, in ccnain circwnstances, must be exempted fa om the 
obligation to draw up such consolidated a' couna 
provided that its members and third panics are 
sufficiently protected; 

Whereas, for bodies of undenakings not e.xca ding a 
certain size, exemption from the obligation to 1•repare 
consolidated accounts may be jusrified; w!tereas, 
accordingly, maximum limits must be set for such 
exemptions; whereas it follows therefrom that the 
Member States may either provide that it is suffic. ient to 
exceed the limit of one only of the three criteria for the 
exemption nor to apply or adopt limits lower than those 
prescribed in the Directive; 
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Whereas consolidated accounts must givt" a true and fair 
view of the assets and liabilities, rhe finannal position and 
the profit and loss of all the undertakin:~s consolidated 
taken as a whole; whereas, therefore, consolidation 
should in principle include all of those undertakings; 
whereas such consolidation requi --es the full 
incorporation of the assets and liabilirtes and of the 
income and expenditure of those under1akings and the 
separate disclosure of the interests of persons outwith 
such bodies; whereas, however, the neces·.ary corrections 
must be made to eliminate the effects .,f the financial 
relations between the undertakings cons· tlidated; 

Whereas a number of principles rdating to the 
preparation of consolidated accounts and valuation in the 
context of such accounts must be laid d• ,wn in order to 
ensure that items are disclosed consisr·~ndy, and may 
readily be compared not only as regards the methods used 
in their valuation but also as regards the :>eriods covered 
by the acxounts; 

Whereas participating interests in rhe capital of 
undertakings over which undertaking~ included in a 
consolidation exercise significant inAuence must be 
included in consolidated accounts by me;ms of the equity 
method; 

Whereas the notes on consolidated accounts must give 
details of the undertakings to be consolidated; 

Whereas certain derogations originally provided for on a 
transitional basis in Directive 78/66(1/EEC may be 
continued subiect to review at a la~er d tte, 

HAS ADOPTED THIS DIRECTIVE: 

SECTION I 

Conditions for the preparation ',f coasolida&cd 
accounu 

Article I 

1. A Member State shall require my undenaking 
governed by its national law to draw up consolidated 
accounts and a consolidated annua · report if that 
undertaking (a parent undertaking): 

(a) has a maioriry of the shareholdc·rs' or members' 
voting rights in another undertak ng (a subsidiary 
undertaking); or 

(b) has the right to appoint or removr a majority of the 
members of the adminisuative, management or 

supervisory body of another :.andertaking (a 
subsidiary undertakmg) and is at 1 he same time a 
shareholder in or member of that undertaking; or 

(c) has the right to exercise a dominant anfluence over an 
undertaking (a subsidiary undenak1•1g) of which it is 
a shareholder or member, pursua11t to a contract 
entered into w•th that undertaking 01 to a provision in 
its memorandum or anicles of assoc•arion, where the 
law governing that subsidiary under1aking permits its 
being subject to such contracts or provisions. A 
Member State need not prescribe that a parent 
undertaking must be a shareholder tn or member of 
its subsidiary undertaking. Those Member States the 
laws of which do not provide for Mlch contracts or 
clauses shall not be required to apply this provision; 
or 

(d) is a shareholder in or member of an undertaking, 
and: 

(aa) a majority of the members of d.e administrative, 
management or supervisory bodies of that 
undertaking (a subsidiary uudenaking) who 
have held office during the financial year, during 
the preceding financial year aud up to the time 
when the consolidated accou••n are drawn up, 
have been appoanted solely &~s a result of the 
exercase of its voung raghts; (If 

(bb) controls alone. pursuant to a•• agreement with 
other shareholders in or members of that 
undertaking (a subsidiary undertaking), a 
majority of shareholders' or members' voting 
rights in that undertaking. Tl,e Member States 
may introduce more det ailed provisions 
concerning the form and l ontents of such 
a~ments. 

The Member States shall presc: ibe at least the 
arrangements referred to in (bb) above. 

They may make the applicati0•1 of (aa) above 
dependent upon the holding's rep• esenting 20 o/o or 
more of the shareholders' or memben' voting 
rights. 

However, (aa) above shall not apt•ly where another 
undenaking has rhe rights referred to in 
subparagraphs (a). (b) or (c) above with regard to that 
subsidiary undenaking. 

2. Apan from the cases mentiom d in paragraph 1 
above and pending subsequent c. oordinarion, the 
Member States may require any undertaking governed by 
their national law to draw up consolid~ ted accounts and a 
consolidated annual report if that undenaking (a parent 
undertaking) holds a panicipating int.:rest as defined in 
Article 17 of Direct ave 78/660 /I~EC in another 
undenaking (a subsidiary undenakint:), and: 
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(a) ir actually exercises a dominant influence c ver it; 
or 

(b) it and the subsidiary undertaking arc managt d on a 
unified basis by the parent undertaking. 

Article 2 

1. For the purposes of Anicle 1 (1)(a), (b) and (J), the 
voting rights and the rights of appointment and rt movaJ 
of any other subsidiary undertaking as well as tl. ose of 
any person acting in his own name but on behalf of the 
parent undertaking or of another subsidiary undertaking 
must be added to those of the parent undertaking. 

2. For the purposes of Article 1 ( 1 )(a), (b) and ( 1), the 
rights mentioned in paragraph 1 above must be n-duced 
by the rights: 

(a) attaching to shares held on behalf of a person .vho is 
neither the parent undertaking nor a sub~diary 
thereof; or 

(b) attaching to shares held by way of security, pruvided 
that the rights in question are exercised in accordance 
with the instruaions received, or held in conn.ection 
with the granting of loans as part of normal bl.siness 
aaivitics, provided that the voting rights arc 
exercised in the intcresu of the person providi·•g the 
security. 

3. For the purposes of Article 1 (1} (a) and (c), the 
total of the shareholders' or members' voting right!. in the 
subsidiary undertaking must be reduced by the ··oting 
rights attaching to the shares held by that unden a king 
itself by a subsidiary undertaking of that undertal ~ng or 
by a person aaing in his own name but on behalf of those 
undertakings. 

Article 3 

1. Without prejudice tu Articles 13, 14 and IS, a 
parent undertaking and all of its subsidiary undertakings 
shall be: undertakings to be consolidated rcgardl.:ss of 
where the registered officeS of such sub~.tdiary 
undertakings arc situated. 

2. For the purposes of paragraph 1 abovt . any 
subsidiary undertaking of a subsidiary undenalcin!! shall 
be considered a subsidiary undertaking of the varcnt 
undertaking which is the parent of the undertaking~ to be 
consolidated. 

Article 4 

1. For the purposes of this Directive, a 1 .trent 
undertaking and aU of its subsidiary undertakings sl all be 

undcnakings to be consolidated where either tht parent 
undenaking or one or more subsidiary undertai<irigs is 
established as one of the following types of company: 

(a) In Germany: 

die Aktiengcsellschaft, die KommanditgeSt Uschaft 
auf Akticn, die Gescllschaft mit bcschrinktcr 
Haftung; 

(b) in Belgium: 

Ia societe anonyme I de naamloze vennootschap- Ia 
societe en commandite par a'-"tions I de 
commanditairc vennootschap op aandele1. - Ia 
societe de personncs a responsabilite limih ·e I de 
personcnvcnnootschap mer bcpcrkte ;1 anspra
kelijkhcid; 

(c) in l>enmark: 

aktieselskaber, kommanditaktieselskabcr, ; npans
selskaber; 

(d) in France: 

Ia societe anonyme, Ia societe en commamlitc par 
actions, Ia societe a responsabilite limitec; 

(e) in Greece: 

1"1 awDW"1"1 £TGlp(a, 1"1 &TGlpia Jt£Pl0Pt3IJ,tVIlc; 
£u8UV'flt;1 '1 £T£p0ppu6"1"1 KGTcl "£TOXt<i £TG1pi4z; 

(f) in Ireland: 

public companies limited by shares or by guarantee. 
private companies limited by shares 3r by 
guarantee; 

(g) in Italy: 

Ia socicd per a1.ioni, Ia socacta in aQ:'omandita per 
azioni, Ia societa a responsabilita limitata; 

(h) in Luxembourg: 

Ia societe anonyme, Ja societe en commandetc par 
actions, Ia societe a responsabilite limitee; 

(i) in the Netherlands: 

de naamloze vennootschap, de b !Siotcn 
vennootschap met bcperkte aanspralcdijkhcitl; 

(j) in the United Kingdom: 

public companies limited by shares or by gua ~antcc, 
private companies limited by shares • lt by 
guarantee. 

2. A Member State may, however, grant ext option 
from the obligation imposed in Article 1 ( 1 ) where the 
parent undcrtalung is not established as one of rhe types 
of company listed in paragraph 1 above. 

Artide 5 

1. A Member State may grant exemption from the 
obligation imposed in Article 1 ( 1) where the parent 
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undertaking is a financial holding company as defined in 
Anide S (3) of Directive 78/660/EEC, md: 

(a) it has not intervened during the financial year, 
directly or indirectly, in the ma1 agement of a 
subsidiary undertaking; 

(b) it has not exercised the voting rights .utaching to its 
participating mterest m respect of the lppointment of 
a member of a subsidiary undertaking's 
administrative, management or sup ·rvisory bodies 
during the financial year or the five preceding 
financial years or, where the exerci~ :>f voting rights 
was necessary for the operation of tht :~dministrative, 
management or supervisory bodies o.· the subsidiary 
undertaking, no shareholder in or nember of the 
parent undertaking with majority \·oting rights or 
member of the administrative, n anagement or 
supervisory bodies of that unden .king or of a 
member thereof with maiority vo1 ng rights is a 
member of the administrative, n.anagement or 
supervisory bodies of the subsidiary l. ndertaking and 
the members of those bodies so appointed have 
fulfilled their functions without an)' interference or 
influence on the pan of the parent u• denaking or of 
any of its subsidiary undertakings; 

(c) it has made loans only to undertak•ngs in which' it 
holds partidparing interests. Where .. uch loans have 
been made to other parties, they • lUSt have been 
repaid by the end of the previous financial year; 
and 

(d) the exemption is granted by an administrauve 
authority aher fulfilment of the abov•: conditions has 
been checked. 

2. (a) Where a financial holding con.pany has been 
exempted, Article 43 (2) of Directive 
78/660/EEC shall not apply ro its annual 
accounts with respect to any majurity holdings in 
subsidiary undertakings as from 1 he date provided 
for in Anicle 49 (2). 

(b) The disclosures m respect ot such ma1orary 
holdings provided for in point 2 Jf Article 43 ( 1) 
of Directive 78/660/EEC may he omined when 
their nature is such that they w• uld be seriously 
prejudicial to the company, to it• shareholders or 
members or to one of its subsidiaries. A Member 
State may make 5uch omission,. subject to prior 
administrative or judicial author• !.ation. Any such 
omission must be disclosed in the notes on the 
accounts. 

Article 6 

1. Without preiudice to Artides4 (2) .md S, a Member 
State may provide for an exemption from the obligation 
imposed in Anicle 1 ( 1 ) if as at the balan':e sheet date of a 

parent undertaking the undertakings to be consolid.;ated 
do nor together, on the basis of th,·•r latest annual 
accounts, exceed the limits of two of the 1 hree criteria laid 
down in Article 27 of Directive 78/66(•/EEC. 

2. A Member State may require or permit that the 
set-off referred to in Anicle 19 ( 1 ) and the elimination 
referred to in Article 26 (1) (a) and (bi be not effected 
when the aforementioned limits are calculated. In that 
case, the limits. for the balance sheet total.and net turnover 
criteria shall be increased by 20 % . 

3. Article 12 of Directive 78/660/Et:C shall apply to 
the above criteria. 

4. This Article shall not apply where one of the 
undertakings to be consolidated is .a company the 
securities of which have been admitted :o official listing 
on a stock exchange established in a Member State. 

5. For 10 yean after the date referretl to in Article 49 
(2), the Member States may multi,,ly the criteria 
expressed in ECU by up to 2,.'i and Nay increase the 
average number of persons employed du .-ing the financial 
year to a maximum of 500. 

Article 7 

1. Notwithstanding Articles 4 (2), S .md 6, a Member 
State shall exempt from the obligation ianposed in Article 
1 ( 1) any parent undertaking governed h 'I its national law 
which is also a subsidiary unc:fertaking if its own parent 
undertaking is governed by the law of a Member State in 
the following two cases: 

(a) where that parent undenaking hold.; all of the shares 
in the exempted undertaking. The shares in that 
undenaking held by members of its administrative, 
management or supervisory bodi~·. pursuant to an 
obligation in law or in the memoran Jum or articles of 
association shall be ignored for rh•~ purpose; or 

(b) where that parent undertaking hold, 90% or more of 
the shares in the exempted undl naking and the 
remaining shareholders in or n embers of that 
undertaking have approved the exc mption. 

In so far as the laws of a Membt r State prescribe 
consolidation in this case at the tin•e of the adoption 
of this Directive, that Member Sta.e need not apply 
this provision for 10 years after the Jate referred to in 
Article 49 (2). 

2. Exemption shall be conditional Jpon compliance 
with all of the following conditions: 
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(a) the exempted undenaking and, without prejudice to 
Anides 13, · 14 and IS, all of irs sul,sidiary 
undertakings must be consolidated in the aca .. ants of 
a larger body of undenakings, the parent unck. ·taking 
of which is governed by the law of a A1 ember 
State; 

(b) (aa) the consolidated accounts referred to in (a) 
above and the consolidated annual repor of the 
larger body of undenakings must be dr•· wn up 
by the parent undertaking of that body and 
audited, according to the law of the A·!embcr 
State by which the parent undertaking · •f that 
larger body of undertakings is goverJ cd, in 
accordance with this Directive; 

(bb) the consolidated accounts referred to in (a) 
above and the consolidated annual repon 
referred to in (aa) above, the rcpon ,y the 
person responsible for auditing those a' i.'"OUnts 
and, where appropriate, the appendix r.:ferrcd 
r:o in Anide 9 must be published t lr the 
exempted undenaking in the manner prc~.cribed 
by the Jaw of the Member State governing that 
undenaking in accordance with Ani"le 38. 
That Member Stare may require that those 
documents be published in its officiallanguase 
and that the translation be cenifaed; 

(c) the notes on the annual accounts of the ext mpred 
undertaking must disclose: 

(aa) the name and registered office of the parent 
undenak.ing that draws up the conso idatcd 
accounts referred to in (a) above; and 

(bb) the exemption from the obligation to deaw up 
consolidated accounts and a conso idated 
annuaJ repon. 

3. A Member State need not, however, app•y this 
Article to companies the securities of which ha'· • been 
admirccd to offacial listing on a stock ex,:hangc 
established in a Member State. 

Artick 8 

1. In cases not cove-:cd by Anicle 7 (1 ), a Mc:mbcr 
State may, without prejudice to Anides 4 (2), S .md 6, 
exempt from the obligation imposed in Article 1 ( I ) any 
parent undcnakinggovcmed by its national law ~·,ich is 
also a subsidiary undcnaking. the parent undena~ ing of 
which is governed by the law of a Member State, pruvidc:d 
rhat aU the conditions set out in Arride 7 (2) arc f1 Jfillcd 
and that the shareholders in or members of the ext· npted 

·undertaking who own a minimum proponion •f the 
subscribed capital of that undenaking have not rcq 1cstcd 
the preparation of consolidated accounts at le; st six 
months before the end of the financial year. The M ·mbcr 
States may fix that proponion at not more than 1 (I% for 
public limited liability companies and for I mired 
pannenhips with share capital, and at not more than 
20% for undcnakings of other types. 

2. A Member State may not make it a condition for 
this exemption that the parent undcnakint. which 
prepared the consolidated accounts described in . \rtidc 7 
(2) (a) must also be governed by its national Jaw. 

3. A Member State may nor: make cxemptio11 suoicct 
to conditions concerning the preparation and au~liting of 
the consolidated accounts referred to in Anic c 7 (2) 
(a). 

Artick 9 

1. A Member State may make the ext•nptions 
provided for in Anides 7 and 8 dependent UftOn the 
disclosure of additional information, in accorda•'cc with 
this Directive, in the consolidated accounts refer• ed to in 
Anide 7 (2) (a), or in an appendix thereto. if that 
information is required of undcnakings govemc,l by the 
national law of that Member State which arc obliged to 
prepare consolidated accounts and are in the same 
circumstances. 

2. A Member State may also make cx~mpr:ion 
dependent upon the disclosure, in the notes on the 
consolidated accounts referred to in Anicle 7 (2) (.a), or in 
the annual accounts of the exempted unde.rtakintC, of all 
or some of the following information regarding the body 
of undcnakings, the parent undenaking of wh!ch it is 
exempting from the obligation to draw up cons• alidatcd 
accounts: 

the amount of the fixed assets, 

the net turnover, 

- the profit or Joss for the financial year and the .amount 
of the capital and reserves, 

the average number of persons emptoycd du•·ing the 
financial year. 

Amcl~ 10 

Aniclcs 7 r:o 9 shall nor: affect any Member State's 
legislation on the drawing up of consolidaled aco ·unts or 
consolidated annual rcpons in so far as those dCk wncnts 
arc required: 

for the information of employees o• their 
representatives, or 

by an administrative or judicial authority for •rs own 
purposes. 

Article II 

1. Without prejudice to AnicJes 4 (2), 5 a• d 6, a 
Member Stare may exempt from the obligation imposed 
in Article 1 ( 1) any parent undertaking goveme,l by its 
national law which is also a subsidiary undcnak•ng of a 
parent undcnaking not governed by rhc law of a f..lembcr 
State, if all of dac following conditions arc fulfilled: 
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(a) the exempted undertaking and, withnut prejudice to 
Anides 13, 14 and 15, all of its subsidiary 
undertakings must be consolidated in the accounts of 
a larger body of undertakings; 

(b) the consolidated accounts referred to in (a) above 
and, where appropriate, the consulidated annual 
report must be drawn up in accor,: illlU with this 
Directive or in a manner equivalent to consolidated 
accounts and consolidated annual retlOrtS drawn up 
in accordance with this Directive; 

(c) the consolidated accounts referred t .> in (a) above 
must have been audited by one or more persons 
authorized to audit accounts under the national law 
governing the undertaking which drew them up. 

2. Articles 7 (2) (b) (bb) and (c) an~: 8 to 10 shall 
apply. 

3. A Member State may provide for ex '!mptions under 
this Article only if it provides for the soune exemptions 
under Anicles 1 to 10. 

Artick 12 

1. Without prejudice to Articles 1 tu 10, a Member 
State may require any undenaking f. tverned by its 
national law to draw up consolidated accounts and a 
consolidated annual report if: 

(a) that undertaking and one or more od•cr undenakmgs 
with which it is not connected, as det- :ribed in Anade 
1 ( 1) or (2), are managed on a unified basis pursuant 
to a contract concluded with that undertaking or 
provisions in the memorandum or articles of 
association of those undertakings;''' 

(b) the administrative, management :>r supervisory 
bodies of that undertaking and of oue or more other 
undertakings with which it is not connected, as 
described in Article 1 ( 1) or (2), con•·st for the major 
pan of the same persons in office dur ng the financial 
year and until the consolidated accc unts are drawn 
up. 

2. Where paragraph 1 above is applic:d, undertakings 
related as defined in that paragraph to~ !ther with all of 
their subsidiary undertakings shall be ur.dertakings to be 
consolidated, as defined in this Directh·e, where one or 
more of those undenakings is establish·~ as one of the 
types of company listed in Article 4. 

3. Anides J, 4 (2), S, 6, lJ to 28, 2'. ( 1), (3), (4) and 
(S), 30 to 38 and 39 (2) shall apply to he consolidated 

accounts and the consolidated annual rt pon covered by 
this Anicle, references to parent un<lenakings being 
understood to refer to all the undenak ings specified in 
paragraph 1 above. Without prejudice 10 Anide 19 (2), 
however, the items 'capital', 'share prt mium account', 
'revaluation reserve', 'reserves', 'profit or loss brought 
forward', and 'profit or loss for the fin:~ncial year' to be 
included in the consolidated accounts shall be the 
aggregate amounts attributable to each of the 
undertakings specified in paragraph 1. 

Artick 13 

1. An undertaking need not I e included in 
consolidated accounts where it is nor material for the 
purposes of Article 16 (3 ). 

2. Where two or more undenak; ngs satisfy the 
requirements of paragraph 1 above, they must 
nevenheleu be included in consolidated accounts if, as a 
whole, they are material for the purpo ;es of Article 16 
(3). 

3. In addition, an undertaking need ••ot be included in 
consolidated accounts where: 

(a) severe long-term restrictions subst~•ntially hinder: 

(aa) the parent undenaking in the exercise of its 
rights over the assets or ma•·agemcnt of that 
undertaking; or 

(bb) the exercise of unifjed man tgement of that 
undertaking where •t is ! n one of the 
relationships defined in Anicl.: 12 ( 1 ); or 

(b) the information necessary for th• preparation of 
consolidated accounts in accor,·ance with this 
Directive cannot be obt .. ined without 
disproponionate expense or undut delay; or 

(c) the shares of that undertaking an held exclusively 
with a view to their subsequent re· ale. 

Article 14 

1. Where the activities of on~ or mote undertakings to 
be consolidated are so different that thttr indusion in the 
consolidated accounts would be inco•••patible with the 
obligation imposed in Article 16 (3), s.dl undertakings 
must, without prejudice to Anicle 33 of this Directive, be 
exduded from the consolidation. 

2. Paragraph 1 above shall nut be ap1•licable merely by 
virtue of the fact that the undertakings a o be consolidated 
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are panty industrial, partly co~mercial, and pardy 
provide services, or because such undertakings cc•rry on. 
industrial or commercial activities involving di :ferent 
products or provide different services. 

3. Any application of paragraph 1 above and the 
reasons therefor must be disclosed in the notes . m the 
accounts. Where the annual or consolidated accounts of 
the undertalcings thus excluded from the consolidation 
are not published in the same Member State in acco ·dance 
with Direcrive68/1St/EEC (1 ), they must be attalhed to 
the consolidated accounts or made available to the fJUblic. 
In the latter case it must be possible to obtain a ' ,py of 
such documents upon request. The price of such a copy 
must not exceed its administrative cost. 

Article 15 

1. A Member Stare may, for the purpo..es of 
Article 16 (3}, permit the omission from consolidated 
accounts of any parent undertaking not carrying 1n any 
industrial or commercial aaivity which holds sha -cs in a 
subsidiary undertaking on the basis of a joint 
arrangement with one or more undenakings not i1 eluded 
in the consolidated accounts. 

2. The annual accounts of the parent undco 1aking 
shall be attached to the consolidated accounts. 

3. Where use is made of this derogation. either 
Article 59 of Directive 78/660/ EEC shall appl)" to the 
parent undertaking's annual accounts or the infor nation 
which would have resulted from irs application • tusr be 
given in the notes on those accounts. 

SE<.:TION 2 

The preparation of coiUOiidaacd accounc~. 

Article 16 

1. Consolidated accuunrs shall compri!-.-! the 
consolidated balance sheet, the consolidated 
profit-and-loss account and the notes on the ac .. ounts. 
These documents shall constitute a composite w 10le. 

2. Consolidated accounts shall be drawn up dearly 
and in accordance with this Directive. 

3. Consolidated accounts shall give a true .. nd fair 
view of the assets, liabilities, financial position anJ profit 

( 1 ) OJ No L 65. 14. J. 196K. p. 8. 

or loss of the undertakings included therein ta~cn as a 
whole. 

4. Where the application of the provisions of this 
Directive would not be sufficient to give ·a true and fair 
view within the meaning of paragraph 3 above, 
additional information must be given. 

S. Where, in exceptional cases, the applicati~n of a 
provision of Aniclcs 17 to 35 and 39 is incompatible with 
the obligation imposed in paragraph .1 abo,·e, that 
provision must be depancd from in order to giV•! a true 
and fair view within the meaning of paragraph 3. Any 
such departure must be disclosed in the notes on the 
accounts together with an explanation of the rea~ons for 
it and a statement of its effect on the assets, li01bilities, 
financial position and profit or loss. The Membt r States 
may define the exceptional cases in question and 1:. y down 
the relevant special rules. 

6. A Member State may require or peranit the 
disclosure in the consolidated accounts ot other 
information as well as that which must be disclosed in 
accordance with this Directive. 

Article 17 

1. Anicles 3 to 1 0, 13 to 26 and 28 to JO of () irective 
78/660/EEC shall apply in respect of the layout of 
consolidated accounts, without prciudice to the 
provisions of this Directive and taking accoun of the 
essential adiustmcnts resulting from the p;.nicular 
characteristics of consolidated accounts as c« •mpared 
with annual accounts. 

2. Where there arc special circumstances whic!l would 
entail undue expense a Member State may perm•t stocks 
ro be combined in the consolidated accounts. 

ArtiCle 18 

The assets and liabilities of undertakings mclu,led in a 
consolidation shall be incorporated m full in the 
consolidated balance sheet. 

Arttcle 19 

1. The book values of shares in the c; pital of 
undertakings included in a consolidation shall he set off 
against the proponion which they represent of the capital 
and reserves of those undenakings: 

(a) That set-off shall be effected on the basis of book 
values as at the date as at which such undcna kings arc 
included in the consolidations for the fia st time. 
Differences arising from such set-offs shall .u far as 
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possible be entered directly against the ·se items in the 
consolidated balance sheet which ha\'~ values above 
or below their book values. 

(b) A Member State may require or permit set-offs on the 
basis of the values of i4entifiable assec • and liabilities 
as at the date of acquisition of the slulres or, in the 
event of acquisition in two or more s1 ages, as at the 
date on which the undertakin;; became a 
subsidiary. 

(c) Any difference remaining after the ap >lication of (a) 
or resulting from the application of (b) shall be shown 
as a separate item in the consolidate< balance sheet 
with an appropriate heading. That item, the methods 
used and any significant changes in ·elation to the 
preceding financial year must be e>.;plained in the 
notes on the accounts. Where the. offsetting of 
positive and negative differences is n Jthorized by a 
Member State, a breakdown of such dsfferences must 
also be given in the notes on the ace• ,unts. 

2. However. paragraph 1 above sh•: I not apply to 
shares in the capital of the parent underti• <ing held either 
by that undertaking itself or by a nod .c:r undertaking 
included in the consolidation. In th~ consolidated 
accounts such shares shall be treated a .. own shares in 
accordance with Directive 78/660/EE< . 

Article 20 

1. A Member State may require or r::miit the book 
values of shares held in the capital of m undertaking 
included in the consolidation to be set nff against the 
corresponding percentage of capital · •nly, provided 
that: 

(a) the shares held represent at least 90 C};, of the nomanal 
value or, in the absence of a nomin<~l value, of the 
accounting par value of the shares of 1 tat undertaking 
other than shares of the kind described in 
Article 29 (2) (a) of Directive 77/91 'EEC (1 ); 

(b) the proportion referred to in (a) . bove has been 
attained pursuant to an arrangeme• l providing for 
the issue of shares by an undertakin1 included in the 
consolidation; and 

(c) the arrangement referred to in (b) above did not 
include a cash payment exceed in~~ 10 % of the 
nominal value or. in the absence of .1 nominal value, 
of the accounting par value of the ~iaares issued. 

2. Any difference arising under par.,graph 1 above 
shall be added to or deducted from consc ,Jidated reserves 
as appropriate. 

( 1 ) OJ No L 26, ll. 1. 1977. p. l. 

3. The application of the met hoc I described in 
paragraph 1 above, the resulting move•·•cnt in reserves 
and the names and registered offices of t ,,e undertakings 
concerned shall be disclosed in the notes on the 
accounts. 

Article 21 

The amount attributable to shares in subsidiary 
undertakings included in the consolic lation held by 
persons other than the undenakings 1ncluded in the 
consolidation shall be shown in the cons• •lidated balance 
sheet as a separate item with an appropriate heading. 

Article 22 

The income and expenditure of undena~ ings included in 
a consolidation shall be incorporated in full in rhe 
consolidated profit-and·loss account. 

Article 23 

The amount of any profit or loss attribu• able to shares in 
subsidiary undertakings included in d e consolidation 
held by persons other than the undenal ings included in 
the consolidation shall be shown in the consolidated 
profit-and·loss account as a separatl item with an 
appropriate heading. 

Article 24 

Consolidated accounts shall b(. drawn 1 p in accordance 
with the principles enunciated in AnicJ. ~s 25 to 28. 

Artu:le 25 

1 . The methods of consolidation 'nusr be applied 
consistently from one financial year to another. 

2. Derogations from the provision· of paragraph 
above shall be permatted in exceptiona cases. Any such 
deroganons must be disclosed in the note ·son the accounts 
and rhe reasons for them given tc •gerher with an 
assessmcm of their effect on the . ssets, liabilities, 
financial position and profit or loss ot the undenakings 
included in the consolidation taken as a whole. 

Article 26 

1. Consolidated accounts shall !.how the assets, 
liabilities, financial positions and profi. s or losses of the 
undertakings included in a con50lidatit tn as il the latter 
were a single undenaking. In partacul;1 r: 
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(a) debts and claims between the undertakings i tcludcd 
in a consolidation shall be eliminated fr >m the 
consolidated accounts; 

(b) income and expenditure relating to tran·.aaions 
between the undertakings induded in a consooidation 
shall be eliminated from the consolidated af counts; 

(c) where profits and losses resulting from tran·.aaions 
between the undertakings included in a conso·idation 
arc included in the book values of assets, they shall be 
eliminated from the consolidated accounts. l,ending 
subsequent coordination, however, a Member State 
may allow the eliminations mentioned abo\ e to be 
effected in proportion to the percentage of the capital 
held by the parent undertaking in each of the 
subsidiary undertakings indudcd i1 1 the 
consolidation. 

i. A Member State may permit derogations tmm the 
provisions of paragraph I (c) above where a tra• saaion 
has been concluded according to normal market 
conditions and where the elimination of the prof• or loss 
would entail undue expense. Any such dcrogatio ts must 
be disclosed and where the effect on the assets, Ji •• bilities, 
financial position and profit or loss of the underh1kings, 
included in the consolidation, taken as a whole, is 
material, that faa must be disclosed in the note' on the 
coasolidated accounts. 

3. Derogations from the provasaon ~ of 
paragraph I (a), (b) or (c) above shall be pcrmine.l where 
the amounts concerned are oot material for the p trposcs 
of Artide 16 (3). 

Article 27 

1. Consolidated accounts must be drawn up •a. at the 
same date as the annual ·accounts of the parent 
undcnaking. 

2. A Member State mcty, however, require 01 permit 
consolidated accounts to be drawn up as at anoth~r date 
in order to take account of the balance shea datt· . of the 
largest number or the most imponant of the unde1 :.~Icings 
induded in the consolidation. Where use is mad, of this 
derogation that fact shall be disclosed in the note• on the 
consolidated accounts together with the reasons tl crefor. 
In addition, account musr be taken or disclosure 1 tade of 
important events concerning the assets and liabiliues, the 
financial position or the profit or loss of an undt- ·taking 
included in a consolidation which have occurred ht"tween 
that undertaking's balance sheet date aud the 
consolidated balance sheet date. 

3. Where an undertaking's balance sheet date precedes 
the consolidated balance sheet date by more th<~n three 
months, that undertaking shall be consolidated on the 

basis of interim accounts drawn up as at rhe con·.olidared 
balance sheet date. 

Article 28 

IE the composition of the undertakings included in a 
consolidation has changed significantly in the COIJI'Se of a 
financial year, the consolidated accounts mus1 include 
information which makes the comparison of successive 
sets of consolidated accounts meaningful. Whet e such a 
change is a major one, a Member State may rt quire or 
permit this obligation to be fulfilled by the prepa ~arion of 
an adjusted opening balance sheet and an adiusted 
profit-and-loss account. 

Art1cle 29 

1. Assets and liabilities to be included in com olidated 
accounts shall be valued according to uniform methods 
and in accordance with Articles 31 to 42 an j 60 of 
Directive 781660/EEC. 

2. (a) An undertaking which draws up con· olidated 
accounts must apply the same met •lads of 
valuation as in its annual accounts. Ho Never, a 
Member State may require or pt"tmtt the usc in 
consolidated accounts of other methods of 
valuation in accordance with the abovem·!nrioned 
Anides of Directive 78/660/EEC. 

(b) Where use is made of this deroganon , hat faa 
shall be disclosed in the notes on the con•olidated 
accounts and the reasons therefor given 

3. Where assets and liabilities to he incl..1ded in 
con&Olidated accounts have been valued by undt rtakings 
induded in the consolidation by methods differ• ng from 
those used for the consolid;nion, lhey mu\t be re' alued in 
accordance wath the methods used for the conso adation. 
unless the results of such revaluation arc not mar erial for 
the purposes of Article 16 (3). Depanures ftom this 
principle shall be permincd in exceptional ca~ es. Any 
such Jepanures shall be disclosed in the notr·. on the 
consolidated accounts and the reasons for chen· given. 

4. Account shall be taken in the consolidated baJanc:e 
sheet and in the consolidated profit·and-loss ac·.:ount of 
any difference arising on consolidation betwccr; the tax 
chargeable for the financial year and for p!'eceding 
financial years and the amount of tax paid or p .. yable in 
respect of those years, provided that it is probabl..: that an 
aaual charge to tax will arise within the for esecable 
future for one of the undertakings includec.i in the 
consolidation. 

241 
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S. Where assets to be included in consolidated 
accounts have been the subject of excc:ptional value 
adjustments solely for tax purposes. l hey shall be 
incorporated in the consolidated accounts only after 
those adiustments have been eliminated. A Member State 
may, however, require or permit that l-uch assets be 
incorporated in the consolidated accoums without the 
elimination of the adjustments. providc!d that thear 
amounts, together with the reasons f. •r them, are 
disclosed in the notes on the consolidatec:l accounts. 

Article 30 

1. A separate item as defined in A• tide 19 ( 1) (c) 
which corresponds to a positive consolid<4 ion difference 
shall be dealt with in accordance with the rules laid down 
in Directive 78/660/EEC for the item 'g.,odwill'. 

2. A Member State may permir a positive 
consolidation difference to be immediatlly and dearly 
deducted from reserves. 

Article 31 

An amount shown as a separate item, as defined an 
Anide 19 (1) (c), which corresponds lO a negative 
consolidation difference may be tram. ferred to the 
consolidated profit-and-loss account onl~; 

(a) where that difference corresponds to the expectation 
at the date of acquisition of unfa, ,urable future 
results in that undenaking, or to the expectation of 
costs which that undertaking would in :ur, in so far as 
such an expectation materializes; or 

(b) in so far as 5uch a difference corresp01.Js to a realized 
gain. 

Article 32 

1. Where an undenaking included in ,, consohdauon 
manages another undenaking jointly wit:t one or more 
undenakings not included in that cunsoli4ation, a 
Member State may require or permit the inclusion of that 
other undenaking in the consolidate'! accounts in 
proponion to the rights in its capita held by the 
undertaking included in the consolidation. 

2. Anicles 13 to 3 1 shall apply mu~ 1s mutandts to 
the proponional consolidation referred t( • in paragraph 1 
above. 

3. Where this Anicle is applied, Anille 33 shall not 
apply if the undertaking proponionally consolidated is an 
associated undenaking as defined in An cle 33. 

Article 33 

1. Where an undenaking included an ' consolidation 
exercises a significant influence over tht operating and 
financial policy of an undenaking not tnduded in the 
consolidation (an associated undertakia:g) in which it 
holds a panicipating interest, as defined .n Anicle 17 of 
Directive 78/660/EEC, that panicipatia g interest shall 
be shown in the consolidated balance sht ct as a separate 
item with an appropriate heading. An ur·denaking shall 
be presumed to exercise a significant influence over 
another undenaking where it has 20 % or more of the 
shareholders' or members' voting r •ghts in that 
undenaking. Anicle 2 shall apply. 

2. When this Article is applied for th..: first time to a 
panicipating interest covered by paragrat·h 1 above, that 
panicipating interest shall be shown in t :"le consolidated 
balance sheet either: 

(a) at ils book value calculated in accordance with the 
valuation rules laid down in Directivl 78/660/EEC. 
The difference between that value and the amount 
corresponding to the propunion . ,f capital and 
reserves represented by that panic paring interest 
shall be disclosed separately in tl e consolidated 
balance sheet or in the notes on the accounts. That 
difference shall be calculated as at the iate as at which 
that method is used for the first tim··; or 

(b) at an amount corresponding to the pt oponion of the 
associated undenaking's "apital and reserves 
represented by that panic1parang interest. The 
difference between that amount and the book value 
calculated in accordance with the val•aation rules laid 
down in Directive 78/660/F..EC sh 11l be disclosed 
separately an the consolidated balanc. e sheet or in the 
notes on the accounts. That diff,·rence shall be 
calculated as ar rhe dare as at whict. that method is 
used for the firsc time. 

(c) A Member State may prescribe the ar plication of one 
or other of (a) and (b) above. The consolidated 
balance sheet · •r the notes on the accounts must 
indicate whether (a) or (b) has been used. 

(d) In addition. for the purposes of (a). nd (b) above, a 
Member State may require or penni• the calculation 
of the differen~e as at the date of a' quisition of the 
shares or, where they were acquired in two or more 
stages, as at the date on which 1 he undenaking 
became an associated undenaking. 

3. Where an associated undenak ng's assets or 
liabilities have been valued by methods , tther than those 
used for consolidation in accordance with Anicle 29 (2), 
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they may, for the purpose of calculating the difference 
referred to in paragraph 2 (a) or (b) above, be rev.dued by 
the methods used for . consolidation. Where such 
revaluation has not been carried out that faa nust be 
disclosed in the notes on the accounts. A Meml er State 
may require such revaluation. 

4. The book value referred to in paragr. ph 2 (a) 
above, or the amount corresponding to the propunion of 
the associated undenaking's capital and reserv~ referred 
to in paragraph 2 (b) above, shall be increased or reduced 
by the amount of any variation which has talc. :n place 
during the financial year in the proponion of the 
associated undenaking's capital and reserves represented 
by that participating interest; it shall be redua· i by the 
amount of the dividends relating to that pan .cipating 
interest. 

5. In so far as the positive difference refer• ;:d ro in 
paragraph 2 (a) or (b) above cannot be related to any 
category of assets or liabilities it shall be dealt with in 
accordance with Anicles 30 and 39 (3). 

6. The proportion of the profit or los!> of the 
associated undenakings anrabutable to such pan cipating 
interests shall be shown in the consolidated profit ttnd-loss 
account as a separate item under an apr ropriate 
heading. 

7. The eliminations referred to in Anicle • 6 ( 1) (c) 
shall be effected in so far as the faas are known ur can be 
ascertained. Anicle 26 (2) and (3) shall apply. 

8. Where an associated undenaking d1 •ws up 
consolidated accounts, the foregoing provisi• ns shall 
apply to the capital and reserves shown m such 
consolidated accounts. 

9. This Article need not be applied where the 
panicipating interest in the capital of the a~.socaated 
undenaking is not materaal for the pur1 uses of 
Anide 16 (3). 

Article 34 

In addition to the information required under other 
provisions of this Directive, the notes on the 1ccounts 
must set out information in- respect of the I •llowing 
maners at least: 

1. The valuation methods applied to the varic us items 
in the consolidated accounts, and the methods 
employed in calculating the value adjustmc•nts. For 
items included in the consolidated accoun,s which 
are or were originally expressed in foreign ;urrency 

the bases of conversion used to express thc·m in the 
currency in which the consolidated accc•unts are 
drawn up must be disclosed. 

2. (a) The names and registered offi~ of the 
undertakings included in the consolid:·tion; the 
proportion of the capital held in und·:nakings 
included in the consolidation, other than the 
parent undenaking. by the und·:nakings 
included in the consolidation or b) persons 
acting in their own names but on behal i of those 
undenakings; which of the condition• rderred 
to in Articles 1 and 12 ( 1 ) following ar·plicatioo 
of Anicle 2 has formed the basis on '·•hich the 
consolidation has been carried out. 1 he laner 
disclosure may, however, be omint d where 
consolidation has been carried out on the basis of 
Article 1 ( 1) (a) and where the propon•on of the 
capital and the proportion of the vot•ng rights 
held arc the same. 

(b) The same information must be given an respect 
of undertakings exluded from a con~olidation 
pursuant to Articles 13 and 14 and. without 
prejudice to Article 14 (3), an explanation must 
be given for the exclusion of the und.:rrakings 
referred to in Article 13. 

3. (a) The names and registered offices of undertakings 
associated with an undenaking included in the 
consolidation as described in Article J J ( 1) and 
the proportion of their capital held by 
undertakings included in the consolidar ion or by 
persons acting in their own names but •m behalf 
of those undertakings. 

(b) The same information must be given rn respect 
of the associated undenakings referred to in 
Article 33 (9), together with the re.·sons for 
applying that provision. 

4. The names and registered offices of un,;ertakings 
proportionally consolidated pursuant to Anicle 32, 
the faaors on which joint management is t.ased, and 
the proponion of their capital held by the 
undenakings included in the consolidar•on or by 
persons acting in their own names but on behalf of 
those undertakings. 

5. The name and registered office of eat h of the 
uno":-nakings, other than those referrl'd to in 
paragraphs 2, J and 4 above, in which umiertakings 
included in the consolidation and those excluded 
pursuant to Anidc 14, either themselves c•r through 
persons acting in their own names but on behalf of 
those undertakings, hold at least a percenugc 9f the 
capital which the Member States cannot fax at more 
than 20 %, showing the proportion of t 1te capital 
held, the amount of the capital and reservt s, and the 
profit or Joss for the latest financial year of the 
undertaking concerned for which accounts have 
been adopted. This information may bl! omitted 
where, for the purposes of Article 16 (3 ), it i• of 
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negligible importance only. Thr information 
concerning capital and reserves and du: profit or loss 
may also be omitted where tht undertaking 
concerned does not publish its bale1 tce sheet and 
where less than 50 % of its capital ish ~ld (directly or 
indirectly) by the abovementioned u1 Jertakings. 

6. The total amount shown as owed in tl.e consolidated 
balance sheet anc.l becoming due an,: payable after 
more than five years, as well as tht total amount 
shown as owed in the consolidated balance sheet and 
covered by valuable security ·umished by 
undertakings included in the consoli.lation, with an 
indication of the nature and form of rhe secunty. 

7. The: total amount of any financial co:nmitments that 
are nor included in the consolidateti balance sheet, 
in so far as this information is of assistance an 
assessing the financial position of the undertakings 
included in the consolidation taken a~ a whole. Any 
commitments concerning pensions and affiliated 
undertakings which are not in<: uded in d1e 
consolidation must be disclosed sep;•rately. 

8. The consolidatt>d net rurnover .ts defined m 
Article 28 of Dir~ive 78/660/EE< broken down 
by catcgones of . activity and intc geographical 
markets in so far as, taking account o · the manner in 
which the sale of products and th.! provision of 
services falling within the ordinary ;,ctivities of the 
undertakings included in the consolid arion taken as a 
whole are organized, these catcgorit:s and markets 
differ substantially from one anotht ·. 

9. (a) The average number of persons employed dunng 
the financial year by undertakings included in 
the consolidation broken dowu by categories 
and, if they are not disclosed ~cparatcly in the 
consolidated profit-and-loss ac~.ount, the: staff 
costs relating to the financial yt Jr. 

(b) The avt."rage number of per .ems employed 
during rhe financial year by 1 ndertakings to 
which Article 32 has been a1 plied sh:all be 
disclosed separately. 

10. The extenr ro whit:h the c.akt lation of rhe 
consolidated proht or loss for the fi,.andal year has 
been affected by a valuation of the trems which, by 
way of derogation from the princirlc·s enunciated in 
Articles 31 and 34 to 42 of Oirccti\"·~ 78/660/EEC 
and in Article 29 {5) of this Direeti\e, was made in 
the financial year in question or in an earlier financaal 
year with a view to obtaining tax rdief. Where the 
influence of such a valuation on the future tax 
charges of the undertakinglt iu Juded in the 
consolidation taken as a whole is 11aterial, details 
must be disclosed. 

11. The difference between the tax ;harged to the 
consolidated profit-and-loss ace lUnt for the 

financial year and to those for earlier financial years 
and the amount of tax payable in respect of those 
years, provided that this difference is material for the 
purposes of future taxation. This amount may also 
be disclosed an the balance sheet ;l" a cumulative 
amount under a separate item with an appropriate 
heading. 

1 i. The amount of the emoluments granted in respect of 
the financial year to the me••tbers of the 
administrative, managerial and sup.:rvisory bodies 
of the parent undertaking by nason of thear 
responsibilities in the parent undertaking and its 
subsidiary undertakings, and an) commitments 
arising or entered into under the sante conditions in 
respect of retirement pensions for fonner members of 
those bodies, with an indication of tl.e total for each 
category. A Member State ma~ require that 
emoluments granted by reason of responsibilities 
assumed in undertakings linked :·s described in 
Article 32 or 33 shall also be inc..luded with the 
information specified in the first se1ctence. 

13. The amoum of advances and credits granted to the 
members of the administrative, managerial and 
supervisory bodies of the parent unc.len:aking by that 
undertaking or by one of its subsidia r·y undertakings, 
with indications of the intere~ t rates, main 
conditions and any amounts rep.aid, as well as 
commitments entered into on their loehalf by way of 
guarantee of any kind with an indic.:tion of the total 
for each category. A Member State •nay require that 
advances and credits granted by unc.lertakings linked 
as described in Anicle 32 or JJ shall also be included 
with the information specified in the first 
sentence. 

Article J5 

1. A Member State may allow the disclosures 
prescribed in Artide 34 (2), (3), (4) ancl (5): 

(a) to take the form of a Matemeut deposited in 
accordance wath Article 3 (I) and (2) of Directive 
68/151/EEC; this must be disclos~-1 in the notes on 
the accounts; 

(b) to be omitted when their nature '" such that they 
would he seriously prejudicial to any of the 
undertakings affected by these provi-.ions. A Member 
State may make such omissions \ubjea to prior 
administrative or 1udicial authoril ation. Any such 
omission must be disclosed in tl•e notes on the 
accounts. 

2. Paragraph I (b) shall also apply t•• the information 
prescribed in Article 34 (8). 
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SECTION J 

The consolidated annual repon 

Article 36 

1. The consolidated annual report must indude at 
least a fair review of the development of busine~ and the 
position of the undertakings induded in the c:onS<•Iidation 
taken as a whole. 

2. In respect of those undertakings, the rep ·rt shall 
also give an indication of: 

(a) any important events that have occurred sino the end 
of the financial year; 

(b) the likely future development of those unde "takings 
taken as a whole; 

(c) the activities of those undertakings taken as 1 whole 
in the field of research and development; 

(d) the number and nominal value or, in the absc:'lce of a 
nominal value, the accounting par value of a I of the 
parent undenaking's shares held by that und, rtaking 
itself, by subsidiary undertakings of that undc:rtaking 
or by a person acting in his own name bur on t· ehalf of 
those undertakings. A Member State may rc•tuire or 
permit the disclosure of these particulars in the notes 
on the accounts. 

SECTION 4 

The audiriag of consolidated accounts 

Article 37 

1. An undertaking which draws up consulidated 
accounts must have rhem audited by one or more >ersons 
authorized to audit accounts under the law~ of the 
Member State which govern that undertaking. 

2. The person or persons responsible for aud•ring the 
consolidated accounts must also verify tl at the 
consolidated annual report is consistent w·th the 
consolidated accounts for the same financial ye~.r. 

SECTION 5 

The publication of consolidated account~. 

Article 38 

1. Consolidated accounts, duly approved, .md the 
consolidated annual report, together with the 'pinion 

submitted by the person responsible for auditing the 
consolidated accounts, shall be published for the 
undertaking which drew up the consolidated acoounts as 
laid down by the laws of the Member State whi< h govern 
it in accordance with Artide 3 of Directive 
68/151/EEC. 

2. The second subparagraph of Article 4 7 ( 1) of 
Directive 78/660/EEC shall apply with resp<a to the 
consolidated annual repon. 

3. The following shall be substituted for tl•e second 
subparagraph of Artide 47 (1) of Directive 
78/660/EEC: 'It must be possible to obtain a cupy of all 
or pan of any such report upon request. The pri' e of such 
a copy must not exceed its administrative cosr'. 

4. However. where the undertaking which drew up 
the consolidated accounts is not established as c' ne of the 
types of company listed in Article 4 and is not re,tuired by 
its national law to publish the documents refer red tD in 
paragraph 1 in the same manner as prescribed in Anide 3 
of Directive 68/151/EEC, it must at least m;•ke them 
available to the public at its head office. It must be 
possible to obtain a copy of such docume••ts upon 
request. The price of such a copy must not c'(ceed its 
administrative cost. 

S. Articles 48 and 49 of Directive 78/660/1 EC shall 
apply. 

6. The Member States shaiJ provide for appropriate 
sanctions for failure to comply with the publication 
obligations imposed in this Anicle. 

SECTION 6 

Transitioaal and final provisions 

Article 39 

I. When, for the first ttme, consolidated accuunts are 
drawn up in accordance w1th this Directave for . body of 
undertakings which was already connected, as <•esc:ribed 
in Article 1 ( 1 ), before application of the p1 ovisions 
referred to in Article 49 ( 1 ), a Member State ma., require 
or permit that, for the purposes of Article 19 ( 1). account 
be taken of the book value of a holding and the 
proportion of the capital and reserves that it represents as 
at a date before or the same as that of the first 
consolidation. 

2. Paragraph 1 above shall apply mutatis mutarrdis to 
the valuation for the purposes of Article 33 (2) of a 
holding, or of the proportion of capital and resc rves that 

245 
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it represents, in the capital of an undertabng associated 
with an undertaking included in the con!- llidation, and 
to the proportional consolidation rt· :erred to in 
Article 32. 

3. Where the separate item defined in Act ide 19 ( 1) 
corresponds to a positive consolidation di ·ference which 
arose before the date of the first consoliL ated accounts 
drawn up in accordance with this Directive, a Member 
State may: 

(a) for the purposes of Article 30 ( 1 , permit the 
calculation of the limited period of • 1ore than five 
years provided for in Article 37 (2l of Directive 
78/660/EEC as from the date of the first 
consolidated accounts drawn up in al :ordance with 
this Directive; and 

(b) for the purposes of Article 30 (2 ), permit the 
deduction to be made from reserves a . at the date of 
the first consolidated accounts '!rawn up in 
accordance with this Directive. 

Artick 40 

1. Until expiry of the deadline im Josed for the 
application in national law of 1 1e Directives 
supplementing Directive 78/660/EEC .1s regards the 
harmonization of the rules governing the <~ nnual accounts 
of banks and other financial institution!- a~d insurance 
undertakings, a Member State may der•.gate from the 
provisions of this Directive concerninr. the layout of 
consolidated accounts, the methods of v.•luing the items 
included an those accounts and the information to be 
given in the notes on the accounts: 

(a) with regard to any undertaking to he consolidated 
which is a bank, another financaal institution or an 
insurance undertaking; 

(b) where the undertakings to be consol•dated com prase 
principally b:tnks, financial institutit. ns or insurance 
undertakings. 

They may also derogate from Article 6, but only in so far 
as the limits. and criteria to be apphe.l to the above 
undertakings are concerned. 

2. In so far as a Member State has 10t required all 
undertakings which are banks, other financial 
institutions or insurance undertakinr" to draw up 
consolidated accounts before implem•·ntation of the 
provisions referred to in Article 49 (1 ), it may, until its 
national law implements one of the Dire~.tives mentioned 
in paragraph 1 above, but not in respect of financial years 
ending after 1993: 

(a) suspend the application of the obliga1aon imposed in 
Anide 1 ( 1 ) with respect ro any of the above 
undertakings which is a parent umlertaking. That 
fact must be disclosed in the annual tccounts of the 
parent undertaking and the informatJ••n prescribed in 
point 2 of Article 43 (1) of Directivl' 78/660/EEC 
must be given for all subsidiary und• rtakings; 

(b) where consolidated accounts are drawn up and 
without prejudice to Anicle 3 3, pcrn it the omission 
from the consolidation of any of the above 
undertakings which is a subsidiary u1 denaking. The 
information prescribed in Article 34 V) must be given 
in the notes on the accounts in resp•:ct of any such 
subsidiary undertaking. 

3. In the cases referred to in paragraph 2 (b) above, the 
annual or consolidated accounts of the subsidiary 
undertaking must. in so far as their publication is 
compulsory, be attached to the consolida red accounts or, 
in the absence of consolidated account~, to the annual 
accounts of the parent undertaking or bt made available 
to the public. In the laner case it mus. be possible to 
obtain a copy of such documents upon re =1uest. The price 
of such a copy must not exceed its admanistrative cost. 

Artule 41 

1. Undertakings which are connecte' I as described in 
Article 1 ( 1) (a), (b) and (d) (bb), . nd those other 
undertakings which are similarly conne·:ted with one of 
the aforementioned undertaltings, shall be affiliated 
undertakings for the purposes of this I >irective and of 
Directive 78/660/ EEC. 

2. Where a Member State prescribe!- the preparation 
of consolidated accounts pursuant to Ar .ide 1 ( 1) (c), (d) 
(aa) or (2) or Article 12 (1 ), the undert.skings which are 
connected as described an those Anicle!- and those other 
undertakings which are connected s•mllarly, or are 
connected as described in paragraph 1 al·ove to one of the 
aforementioned undertakings, shall be affiliated 
undertakings as defined in paragraph 1 • 

J. Even where a Member ~tate does not prescrabe the 
preparation of consolidated aCCOUI•fS pursuant to 
Article 1 ( 1} (c), (d) (aa) or (2) or Arti, le 12 ( 1 ), it may 
apply paragraph 2 of this Article. 

4. Articles 2 and 3 (2) shall .tpply. 

5. When a Member State applies A• tide 4 ( 2), it may 
exclude from the application of pat agraph 1 above 
affiliated undertakings which arc parent undertakings 
and which by virtue of their legal form a ·e nor required by 
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that Member State to draw up consolidated ace• •unts in 
accordance with the provisions of this Directive. as well 
as parent undertakings with a similar legal forn . 

Article 42 

The following shall be substituted for Articll 56 of 
Directive 78/660/EEC: 

'Article 56 

1. The obligation to show in annual acco mts the 
items prescribed by Articles 9, 1 0 and 2.: to 26 
which relate to affiliated undertakings, as de lined by 
·Article 41 of Directive 83/349/EEC, ;and the 
obligation to provide information concemil g these 
undertakings in accordance with Articles 13 2), and 
14 and point 7 of Article 43 (1) shall enter imo force 
on the date fixed in Article 49 (2) of that Directive. 

2. The notes on the accounts must also disclose: 

(a) the name and registered office of the und·~rtaking 
which draws up the consolidated accoun ·s of the 
largest body of undertakings of wt.i.ch the 
company forms pan as a Sl•bsidiary 
undenaking; 

(b) the name and registered office of the und !rtaking 
which draws up the consolidated accoums of the 
smallest body of undertakings of wl.ich the 
company forms part as a subsidiary und~ttaking 
and which is also included in the body of 
undertakings referred to in (a) above; 

(c) the place where copies of the com-olidated 
accounts referred to in (a) and (b) abovr may be 
obtained provided that they are available.' 

Article 43 

The following shall be substituted for Article 57 of 
Directive 78/660/EEC: 

'Article 57 

Notwithstanding the provasaons of I 'i rectives 
68/151/EEC and 77/91/EEC, a Member Srate need 
not apply the provisions of this Directive co tcerning 
the content, auditing· and publication of annual 
accounts to companies governed by their national 
law& which are subsidiary undertakings, as d-:fined in 
Directive 83/349/EEC, where the f ,uowing 
conditions are fulfilled: 

(a) the parent undertaking must be subject tc• 1he laws 
of a Member State; 

(b) all shareholders or members of the st.bsidiary 
undertaking must have declared their ataeement 
to the exemption from such obligation; this 
declaration must be made in respect Jf every 
financial year; 

(c) the parent untlenaking must havt.• dcclar\!d that it 
guarantees the commitments entered into by the 
subsidiary undertaking; 

(d) the declarations referred to in (b) and (c· must be 
published by the subsidiary undertakin ~ as laid 
down by the laws of the Member State in 
accordance with Article 3 of Directive 
68/151/EEC; 

(e) the subsidiary undertaking must be inducled in the 
consolidated accounts drawn up by d.e parent 
undertaking in accordance with Directive 
83/349/EEC; 

(f) the above exemption must be disclosed in che notes 
on the consolidated accounts drawn up by the 
parent undertaking; 

(g) the consolidated accounts referred to i•• (e), the 
consolidated annual report, and the rep< ·rt by the 
person responsible for auditing those accounts 
must be published for the subsidiary um I etta king 
as laid down b)' the laws of the Member State in 
accordance with Anide 3 of Directive 
68/151/EEC.' 

Article 44 

The following shall be substituted for Artide 58 of 
Directive 78/660/EEC: 

'Article 58 

A Member State need not apply the provisi<•ns of this 
Directive concerning the auditing and publ•cation of 
the profit-and-loss account to companies go,•emed by 
their national laws which are parent undert;. kings for 
the purposes of Directive 83 I 3491 EEC "'here the 
following conditions are fulfilled: 

(a) the parent undcnaking must d ··aw up 
consolidated accounts in accordance with 
Directive 83/349/EEC and be includ..:d in the 
consolidated accounts; 

(b) the above exemption must be disclo!\·~-d in the 
notes on the annual accounh of tl e parent 
undertaking; 

(c) the above exemption must be disdo~l!d in the 
notes on the consolidated accounts drawn up by 
the parent undertaking; 

(d) the profit or loss of the parent .:ompany, 
determined in accordance with this Directive, 
must be shown in the balance sheet of 1 he parent 
company.' 

Article 45 

The following shall be substituted for An1de 59 of 
Directive 78/660/EEC: 

2.47 
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'Article 59 

1 . A Member State may require c r permit that 
panicipating interests, as defined in Ar ide 17, in the 
capital of undenakings over the c perating and 
financial policies of which significaa.c influence is 
exercised, be shown in the balance shee1 in accordance 
with paragraphs 2 to 9 below, as suiJ-items of the 
items "shares in affiliated undt: rtakings" or 
''panicipating interests", as the case. may be. An 
undenaking shall be presumed to exercise a significant 
influence over another undenaking wh ~re it has 20% 
or more of the shareholders' or membe1 i' voting rights 
in that undenaking. Anide 2 of Directive 
83/349/EEC shall apply. 

2. When this Anicle is first :applied to a 
panacapating interest covered by para~. ·aph 1, it shall 
be shown in the balance sheet either: 

(a) at its book value calculated in a' :ordance wath 
Anicles 31 to 42. The differena between that 
value and the amount correspt nding to the 
proponion of capital and reserves ·eprescntcd by 
the panicipating interest shall be disclosed 
separately in the balance sheet or 10 the notes on 
the accounts. That difference shal be calculated 
as at the date as at which the meth(ld is applied for 
the first time; or 

(b) at the amount corresponding to tht· proponion of 
the capital and reserves repre!- !nted by the 
panicipating interest. The differen~ between that 
amount and the book value calculated in 
accordance with Anicles 31 tc1 42 shall be 
disclosed separately in the balana· sheet or m the 
notes on the accounts. That difference shall be 
calculated as at the date as at which the method is 
applied for the first time. 

(c) A Member State may prescribe th·~ application of 
one or other of the above paragrap 1s. The balan.:e 
sheet or the notes on the au:oum • must indicate 
whether (a) or (b) above has been used. 

(d) In addition, when applying (a) and (b) above, a 
Member State may require or per mit calculation 
of the difference as at the date of aL:quisition of the 
participating interest referred to n paragraph 1 
or, where the acquisition took 1 lace in two or 
more stages, as at the date as at which the holding 
became a panicipating intert .t within the 
meaning of paragraph 1 above. 

3. Where the assets or liabilities of an undertaking 
in which a participating interest with is the meaning of 
paragraph 1 above is held have l c=cn valued by 
methods other than those used b, the company 
drawing up the annual accounts, l:bL!y may. for the 

purpose of calculating the difference referred to in 
paragraph 2 (a) or (b) above, be rt·valued by the 
methods used by the company drawin.; up the annual 
accounts. Disclosure must be made in the notes on the 
accounts where such revaluation has r or been carried 
out. A Member State may require sul:h revaluation. 

4. The book value referred to in J•aragraph 2 (a) 
above, or the amount corresponding t« · the proponion 
of capital and reserves referred to in 1 •aragraph 2 (b) 
above, shall be increased or reduced b·· the amount of 
the variation which has taken pt cc during the 
financial year in the proponion of cap•tal and reserves 
represented by that panicipatang antt rest; it shall be 
reduced by the amount of the dividemls relating to the 
panicipating interesl:. 

5. In so far as a positive differc,tce covered by 
paragraph 2 (a) or (b) above cannot be related to any 
category of asset or liability. it shall ile dealt with in 
accordance: with the rules applicaHe to the item 
.. goodwill ... 

6. (a) The proportion of the profit or loss 
attributable to participating tnterests within 
the mearung of paragraph 1 above shall be 
shown in the profit-and-10!~..; account as a 
separate item with an appro(' nate heading. 

(b) Where that amount exceed" the amount of 
dividends already received or the payment of 
which can be claimed, the amount of the 
difference must be placed in a reserve which 
cannot be distributed to shar !holders. 

(c) A Member State may require or permit that 
the proportion of the profit or loss attributable 
to the panicipating mterest~ referred to in 
paragraph 1 above be -.hown in the 
profit-and-loss account only m the extent of 
the amount correspondinf! to dividends 
already received or the paym,·nt of which can 
be claimed. 

7. The eliminations refern·d to iu Artkle 26 ( 1) (c) 
of Directive 83/349/ EEC shaU be effected in so far as 
the facts are known or can be ascen.ained. Anicle 26 
( 2) and ( 3) of that Directive shall a1 ply. 

8. Where an undenakmg an whi' h a panicipating 
interest within the meaning of para,~raph 1 above is 
held draws up consolidated accounts, the foregoing 
paragraphs shall apply to the capttal and reserves 
shown in such consolidated accoum s. 

9. This Ar~icle need not be :•pplied where a 
participating interest as defined in p ..aragraph 1 is not 
material for the purposes of Anicle 2 ( 3). • 
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Article 46 

The following 5hall be substituted for Article 61 of 
Directive 78/660/EEC: 

'Article 61 

A Member State need not apply the provis•ons of 
point 2 of Anicle 43 ( 1) of this Directive con~rning 
the amount of capital and reserves and prof ts and 
losses of the undertakings concerned to conapanies 
governed by their national laws which are parent 
undertakings for the purposes of D .rcctive 
83/349/EEC: 

(a) where the undertakings concerned arc incJ 1ded in 
consolidated accounts drawn up by that parent 
undertaking, or in the consolidated accou "111 of a 
larger body of undertakings as referret · to in 
Article 7 (2) of Direaive 83/349/EEC; c r 

(b) where the holdings in the undertakings coucemed 
have been dealt with by the parent underr·· king in 
its annual ac:c:ounts in accordance with Arllde 59, 
or in the consolidated accounts drawn up by that 
parent undertaking in accordance with Ardde 33 
of Directive 83/349/EEC.' 

Article 47 

The Contact Committee set up pursuant to Artide 52 of 
Directive 78/660/EEC shall also: 

(a) facilitate, without prejudice to Articles 169 and 170 
of the Treaty, harmonized application of this 
Directive through rqular meetinp dealiq, in 
particular, with praaical problems ari •inl in 
connection with irs application; 

(b) advise the Commission, if necessary, on add:rions or 
amendments to this Directive. 

Article 48 

This Directive shall not affect laws in the Memb,:r States 
requanng that consolidated accounts in which 
undertakings not falling within their jurisdica ion are 

------------------ -- ------------------ -
included be filed in a register in whic.:h branches of such 
undertakings arc listed. 

Article 49 

1. The Member Stares shall bring into force the laws, 
regulations and administrative provisions n~ .. ary for 
them to comply with this Directive before 1 January 
1988. They shall forthwith infonn the Corr.mission 
thereof. 

2. A Member State may provide that the pr.>visions 
referred to in paragraph 1 above shall first ;~pply to 
consolidated accounts for financial years beginning on 
1 January 1990 or during the calendar year 19'1(). 

3. The Member States shall ensure th. •t they 
communicate to the Commission the texts of rile main 
provisions of national law which they adopt in ~he field 
covered by this Directive. 

Article SO 

1. Five years after the date referred to in Anicle 49 (2), 
the Council, acting on a proposal from the Commission, 
shall examine and if need be revise Articles J ( 1) (d) 
(scwnd subparagraph), 4(2), S, 6, 7 (1), 12,43 •=nd44 in 
the lipt of the experience acquired in appl) ins this 
Directive, the aims of rhis Directive and the ccon• t~nic and 
monccary situation at the rime. 

2. · Parapaph 1 above shall not affea Anicle S3 (2) of 
Directive 78/660/EEC. 

Article 51 

This Directive is addressed to the Member States. 

Done at Luxembourg, 13 june 1983. 

For the Counctl 

The President 

H. TIETMEYER 
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91/675/EEC 
Councl I Directive of 19 December 1991 setting up an Insurance Committee 
(OJ L 374 31.12.1991 p. 32) 
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COUNCIL DIRECTIVE 

of 19 December 1991 

setting up an Insurance Comminec 

(911675 iEEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community, and in panicular the third senrence 
of Article 57 (2) thereof, 

Having regard to the proposal from the Commission (' ), 

In cooperation with the European Parliament (2 }, 

Having regard to the opinion of the Economic and Social 
Committee ( l), 

Whereas the Council shall confer on the Commission powers 
for the implementation of the rules which the Council lays 
down; 

Whereas implementing measures are necessary for the 
application of Council directives on non-life insurance and 
life assurance; whereas, in panicular, technical adaptations 
may from time to time be necessary to take account of 
developments in the insurance sector; whereas it is 
appropriate that these measures shaD be taken in accordance 
with the procedure laid down in Anide 2, procedure III, 
variant (b), of Council Decision 87/373/EEC of 13 july 
1987 laying down the procedures for the exercise of 
implementing powers conferred on the Commission (4

); 

Whereas it is necessary for this purpose to set up an Insurance 
Committee; 

Whereas the establishment of an Insurance Committee does 
not rule out other forms of cooperation between authorities 
which supervise the taking up and pursuit of the business of 
insurance undenakings, and in panicular cooperation within 
the Conference on Insurance Supervisory Authorities, which 
is in panicular competent for the drahing of protocols 
implementing Community directives; whereas dose 
cooperation between the Committee and the Conference 
would be particularly useful; 

Whereas the examination of problems arising in non-life 
insurance and life assurance makes cooperation desirable 

( 1 } OJ No C 230, 15. 9. 1990, p. 5. 
( 1 ) OJ No C 240, 16. 9. 1991, p. 117 and OJ No C 305.25. 11. 

1991. 
(l) OJ No C 102, 18. 4. 1991, p. 11. 
('') OJ No L 197, 18. 7. 1987, p. 33. 

between the competent authorities and the Commission; 
whereas it is appropriate to confer this task on the Insurance 
Committee; whereas it should funhermore be ensured that 
there is smooth coordination of the activities of this 
Committee with those of other committees of a similar nature 
set up by Community acts, 

HAS ADOPTED THIS REGULATION: 

Article 1 

1. The Commission shall be assisted by a committee 
called the 'Insurance Committee', hereinafter referred to as 
the 'Committee·, composed of representatives of Member 
States and chaired by the representative of the 
Commission. 

2. The Committee shall adopt irs own rules of 
procedure. 

Article 2 

1. Where the Council, in the actS which it adopts in the 
field of direct non-life insurance and direct life assurance, 
confers on the Commission powers for the implementation of 
the rules which it lays down, the procedure set out in 
paragraph 2 shall apply. 

2. The representative of the Commission shall submit to 
the Committee a drah of the measures to be taken. The 
Committee shall deliver its opinion on the draft within a rime 
limit which the chairman may lay down according to the 
urgency of the matter. The opinion shall be delivered by the 
majority laid down in Anide 148 (2) of the Treaty in the case 
of decisions which the Council is required to adopt on a 
proposal from the Commission. The votes of the 
rqm:senutives of the Member States within the Committee 
shall be weighted in the manner set out in that Anide. The 
chairman shall not vote. 

The Commission shall adopt the measures envisaged if they 
ate in accordance with the opinion of the Committee. 

If the measures envisaged are not in accordance with the 
opinion of the Committee, or if no opinion is delivered, the 
Commission shall without delay submit to the Council a 
proposal relating to the measures to be taken. The Council 
shall aa by a qualified majority. 

If, on the expiry of a period of three months from the date of 
feferral to the Council, the Council has not acted, the 
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proposed mea~ures shall be adopted b~ rhe Commission, 
save where rhe Commassion has decided againsr rhe said 
measures by a sample majoriry . ............. 

Article 3 

1. The Commmee shall examine any question relating ro 
rhe application of Community provisions concerning the 
insurance sector, and in particular Directives on direct 
insurance. 

The Commission may also consult the Committee on new 
proposals it inrends to submit to the Council as regards 
further coordination in the sphere of direct life assurance and 
direct non-life insurance. 

2. The Committee shall not consider specific problems 
rek~Jing to individual insurance undertakings. 

Arttcle 4 

The CommiHec shall assume ars funcHons on 1 January 
19~2. 

Article 5 

This Directive is addressed to the Member States. 

Done at Brussels, 19 December 1991. 

For the Council 

Th~ Presid~nt 

P. DANKERT 
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6. Insurance lnter·medlarles 

6.1 77/92/EEC 
Councl I Directive of 13 December 1976 on measures to facl I I tate the effective 
exercise of freedom of establ lshment and freedom to provide services in respect 
of the activities of Insurance agents and brokers (ex ISIC group 630) and, In 
particular, transltlonalmeasures n respect of those activities 
(OJ L 26 31.1.1977 p. 14) 

6.1.1. Amended by Treaty of Accession 

-·Greece (OJ L 291, 1979) see 2.2.4. 
- Spain and Portugal 

(OJ L 302, 1985, p.156) see 2.2.4. 

6.2. 92/48/EEC 
Commission Recommendation of 18 December 1991 on Insurance Intermediaries 
(OJ L 19 28.01.1992 P. 32) 
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COUNCIL .DIRECTIVE 

of 13 December 1976 

on measures to facilitate the effective exercise of freedom of establishment and freedom 
to provide services in respect of the activities of insuran~e agents and brokers (ex ISIC 

Group 630) and, in particular, transitional measures in respect of those activities 

(77192/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to rhe Treaty establishing rhe 
European Economic Community, and in particular 
Articles 49, 57, 66 and 235 thereof, 

Ha\'ing regard to the proposal from the Commission, 

Having regard to the opinion of the European 
Parliament (1), 

Having regard to the opinion of the Economic and 
Social Committee p!), 

Whereas, pursuant ro the Treaty. all discriminatory 
rreatmenr ba~ed on nationality with regard to 
establishment and to the provision of services is 
prohibited from the end of the transitional period; 
whereas the principle of such national treatment 
applies in particular to the right to join professional 
organizations where the professional activities of the 
person concerned necessarily involve the exercise of 
this right; 

Whereas nor all 1v1ember States impose conditions for 
the taking up and pursu1r of activities of insurance 
agent and broker; whereas in some cases there is 
freedom to take up and pursue such activities but in 
other cases there are strict provisions making access 
ro the profession conditional upon possession of 
formal evidence of qualifications; 

Whereas, in view of the differences between Member 
Stares as regards the scope of activities of insurance 
agent and broker, it is desirable to define as clearly as 
possible the activities ro which this Directive is to 
apply; 

Whereas, moreover, Arride 57 of the Treaty provides 
that, in order to make it easier for persons ro take up 
and pursue activities as self-employed persons, 

( 1) OJ No C 78, 2. 8. 1971, p. 13. 
( 2) OJ No C 113, 9. 11. 1971, p. 6. 

Directives are to be issued for the mutual recognition 
of diplomas, certificates and other evidence of formal 
qualifications and for the coordination of the: 
prov1s1ons laid down by law, regulation or 
administrative action in l\.fember States; 

Whereas, in the: absence of mutual recognition of 
diplomas or of immediate coordination, it 
nevertheless appears desirable to facilitate the 
effective exercise of freedom of establishment and 
freedom to provide services for the activities in 
question, in particular by the adoption of transitional 
measures of rhe kind c:nvisaged in the General 
Programmes (3 ) in order ro avoid undue constraint on 
the nationals of Member Stares in which the raking 
up of such activities is not subject to any conditions; 

Whereas, in order to prevent such difficulties arising, 
the object of the transitional measures should be ro 
allow, as sufficient qualification for taking up the 
activities in question in host Member_ States which 
have rules governing the taking up of such activities, 
the fact that the acrivity has been pursued in the 
Member State whence rhe fore1gn national comes for 
.l reasonable and sufficiently recent period of time, in 
cases where previous training is not required, to 
ensure that the person concerned possesses 
professional knowledge -equivalent to that required of 
rhe host Member State's own nationals; 

Whereas, in view of the situation m the Netherlands, 
where insurance brokers are, depending on their 
professional knowledge, divided up into :)ever.1l 
categories, an equivalent system should be provided 
for in respect of nationals of orher Member States 
who wish to rake up an activity in one or other of 
the categories concerned; whereas the most 
appropriate and objective criterion for this purpose is 
the number of employees whom the person 
concerned has or has had working under him; 

Whereas, where the acrivity of agent includes the 
exercise of a permanem authority from one or more 
msurance undertakings empowering the beneficiary, 
in respect of certain or all transactions falling within 
the normal scope of the business of the undertaking 

( 1 ) OJ No 2, 15. 1. 1962, pp. 32162 and 36/62. 
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or undertakings concerned, to enter in the name o£ 
such undertaking or underraking~ inro commitments 
binding upon it or them, the person concerned must 
be able: to take up the activity of broker in the host 
Member State; 

\Vhereas the purpose of this Directive will disappear 
once the coordination of conditions for the taking 
up and pursuit of the activities in question and the 
mutual recognition of diplomas, certificates and other 
formal qualifications have been achieved; 

Whereas, in so far as in !v1ember States the taking up 
or pursuit of the activities referred to in this Directive 
is also dependent in the case of paid employees on 
the possession of professional knowledge and ability, 
this Directive should also apply to this category of 
persons in order to remove an obstacle to the free 
movement of workers and thereby to supplement the 
measures adopted in Council Regulation (EEC) No 
1612/68 of 15 October 1968 on freedom of 
movement for workers within the Community (1

), as 
amended by Regulation (EEC) No 312176 (2 ); 

Whereas, for the same reason, the provisions laid 
down in respect of proof of good repute and proof of 
no previous bankruptcy should also be applicable to 
paid employees, 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

1. Member States shall adopt the measures defined 
in this Directive in respect of establishment or 
provision of services m their territories by natural 
persons and companies or firms covered by Tide I of 
the General Programmes (hereinafter referred to as 
'beneficiaries') wishing to pursue in a self-employed 
capacity the activitic:s rderrc:d to in Article 2. 

2. This Directive shall also apply to nationals of 
Member States who, as provideJ in Regulation (EEC) 
No 1612/68, wish to pursue as paid employees the 
activities referred to in Article 2. 

Article 2 

1. This Directive shall apply to the following 
activities falling within ex ISIC Group 630 in Annex 
111 to the General Programme for the abolition of 
restrictions on freedom of establishment: 

(I) OJ No L 257, 19. 10. 1968, p. 2. 
C') OJ No L 39, 14. 2. 1976, p. 2. 

(a) professional activities of persons who, acting with 
complete freedom as to their choice of 
undertaking, bring together, with a view to the 
insurance or reinsurance of risks, persons seeking 
insurance or reinsurance and insurance or 
reinsurance undertakings, carry out work 
preparatory to the conclusion of contracts of 
insurance or reinsurance and, where appropriate, 
assist in the administration and performance of 
such contracts, in particular in the event of a 
claim; 

(b) professional activities of persons instructed under 
one or more contracts or empowered to act in 
the name and on behalf of, or solely on behalf of, 
one or more insurance undertakings in 
introducing, proposing and carrying out work 
preparatory to the: conclusion of, or in 
concluding, contracts of insurance, or in assisting 
in the administration and performance of such 
contracts, in particular in the event of a claim; 

(c) activities of persons other than those referred to 
in (a) and (b) who. acting on behalf of such 
persons, among other things carry out 
introductory work, introduce insurance contracts 
or collect premiums, provided that no insurance 
commitments towards or on the part of the 
public are given as part of these operations. 

2. This Directive shall apply in particular to 
activities customarily described in the Member States 
as follows: 

(a) activities referred to in paragraph 1 (a): 

- in Belgium: 

Courtier d'assurance 
Verzekeringsmakdaar, 

Courtier de reassurance 
Herverzekeringsmakelaar; 

in Denmark: 

Juridiske og f}·siskc pcrsoner, som driver 
selvstzndig virksomhc:d ~om formidler 
ved afszrning af forsikringskontrakter; 

in Germany: 

Versicherungsma kler, 

Riickverc;icherungsmakler; 

- in France: 

Courtier J·a~surance, 

Courtier d'assurance maritime, 

Courtier de reassurance; 
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- in Ireland: 

Insurance broker, 

Reinsurance broker; 

- in Italy: 

Mediarore di .lSsicurazioni, 

Medi:ttorc di ri:t""i'"·ur:t7.ioni; 

;, the Netherlands: 

- Makelaar, 

- Assur~lnriche7or~c:r; 

Erkcnd .lssuramicilg'-·nr. 

Vcrl.ckl·ringsagc:nt; 

- in the Unit(',/ 1\.in!{dom: 

- Insur~HKc hroker; 

(b) :tcri,·irics rcfl·rrcd to in p.u.tgr.tph 1 (b): 

- ;, H..l!-!ium: 

Agent d'assurance 
Verzekeringsagenr; 

- in Denmark: 

- Forsikringsagenr; 

itt Germ.1n~·: 

- Versichcrungsvertreter; 

- in France: 

- Agent general d'assurance; 

- in Ireland: 

- Agent; 

- ;n Italy: 

- Agente di assicurazioni; 

- in Luxembot~rg: 

- Agent principal d'assurance, 

- Agent d'assurance; 

- in the Netherlands: 

- Gevolmachtigd agent, 

- Verzekeringsagent; 

- i11 the United Kingdom: 

-Agent; 

(c) activities referred ro in paragrarh t (c): 

- in Belgium: 

Sous-agent 
Sub-agent; 

- in Denmark: 

- Undcragent; 

- in Germany: 

Gelc:genheitsvc:rmittler, 

Jnkassant; 

-in France: 

- Mandataire, 

- lntermediaire, 

- Sous-agent; 

- in Ireland: 

- Sub-agent; 

in Italy: 

- Subagente; 

in Luxembourg: 

- Sous-agent; 

in the Netherlands: 

- Sub-agent; 

- in the United Kingdom: 

- Sub-agent. 

Article 3 

Member States in which the taking up or pursuit of 
any activity referred to in Article 2 is subject to the 
fulfilment of certain qualifying conditions shall 
ensure that any benefidary who applies therefor be 
provided, before he establishes himself or before he 
begins to· pursue any activity on a temporary basis, 
with information as to the rules governing the 
profession which he proposes to pursue. 
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Article 4 

\Vhere in a Member State the taking up or pursuit of 
any activity referred to in Article 2 (1) (a}· and (b) is 
subject to possession of general, commercial or 
professional knowledge and ability, that Member 
State shall accept as sufficient evidence of such 
knowledge and ability the fact that one of the 
activities in question has been pursued in another 
Member State for any of the following periods: 

(a) four consecutive years in an independent capacity 
or in a managerial capacity; or 

(b) two consecutive· years in an independent capacity 
or in a managerial capacity, where the beneficiary 
proves that he has worked for at least three years 
with one or more: insurance agents or brokers or 
with one or more insurance undertakings; or 

(c) one year in an independent capacity or in a 
managerial capacity, where: the beneficiary proves 
that for the activity in question he has received 
previous training attested by a certificate 
recognized by the State or regarded by a 
competent professional body as fully satisfying its 
requiremc:ms. 

Article 5 

1. If a Member State makes the taking up or 
pursuit of any activity referred to in ArtiCle 2 ( 1) (a) 
dependent on more stringent requirements than those 
which it lays down in respect of the activities referred 
to in Article 2 (1) (b), it may in the case of the taking 
up or pursuit of the first-mentioned activity require 
this to have: been pursued in another Member State in 
the branch of the profession referred to in Article 
2 (1) (a) for: 

(a) four consecuti,•e years in an independent capacity 
or in a managerial capacity; or 

(b) two consecutive years in an independent capacity 
or in a managerial capacity, where the beneficiary 
proves that he has worked for at least three years 
with one or more insurance agents or brokers or 
with one or more insurance undertakings; or 

(c) one )'ear in an independent capacity or in a 
managerial capacity, where the beneficiary proves 
that for the activity in question he has received 
previous training attested by a certificate 
recognized by the State or regarded by a 
competent professional body as fully satisfying its 
requirements. 

An activity pursued by the beneficiary in accordance 
with Article 2 (1) (b), where it includes the exercise 
of a permanent authority from one or more insurance 
undertakings empowering the person concerned, in 
respect of certain or all transactions falling within the 
normal scope of the business of the undertaking or 
undertakings concerned, to enter in the name of such 
undertaking or undertakings into commitments 
binding upon it or them, shall be regarded as equi
valent to the activity referred to in Article 2 ( 1) (a). 

2. However, in the Netherlands, the taking up or 
pursuit of the activities referred to in Article 2 (1) (a) 
shall · in addition be subject to the following 
conditions: 

where the beneficiary wishes to work as a 
'makelaar', he must have carried on the activities 
concerned in a business where he was in charge of 
at least 10 employees, 

- where the beneficiary wishes to work as an 
'assurantiebezorger', he must have carried on the 
activities concerned in a business where he was in 
charge of at least five employees, 

where the beneficiary wishes to work as an 
'erkend a!\surantieagent', he must have carried on 
the activities concerned in a business where he 
was in charge of at least two employees. 

Articls 6 

1. Where in a Memher Sure rhe taking up or 
pursuit of an activity referred to in Article 2 ( 1) (c) is 
Jependent on the possession of general, commercial 
or professional knowledge a.nd abiliry, that Member 
State shall accept as sufficient evidence of such 
knowledge and abllity the fact that the activity in 
question has been pursued in 'another Member State 
fur either of the following periods: 

(a) rwo consecutive years either in an independent 
capacity or working with one or more insurance 
agents or brokers or with one or moe~ insurance 
undertakings; or 

(b) one year under the conditions specified under 
paragraph (a), where the beneficiary proves that 
for the activity in question he has received 
previous trammg attested by a certificate 
recognized by the State or regarded by a 
competent professional body as fully satisfying its 
requirements. 

2. The pursuit for at least one vcar of one of the 
activities referred to in Article 2 (1) (a) or (b) and 
receipt of the relevant training shall be regarded as 
satisfying the requirements laid down in paragraph 1. 
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Article 7 

In the cases referred to in Articles 4, 5 and 6, pursuit 
of the activity in question shall not have ceased more 
than 10 years before the ·date when the application 
provided for in Article 9 (1) is made. However, where 
a shoner period is laid do.wn in a Member State for 
its own nationals, that period must also be applied in 
respect of beneficiaries. 

Article 8 

1. A person shall be regarded as having pursued 
an activity in a managerial capacity within the 
meaning of Articles 4 and S ( 1) where he has pursued 
the corresponding activity: 

(a) as .manager of an undertaking or manager of a 
branch of an undertaking; or 

(b) as deputy to the manager of an undertaking or as 
its authorized representative, where such post 
involved responsibility equivalent to that of the 
manager represented. 

2. A person shall also be regarded as having 
pursued an activity in a managerial capacity within 
the meaning of Article 4 where his duties in an 
insurance unde-rtaking have involved the management 
of agents or the supervision of their work. 

3. The work referred to in Articles 4 (b) and 5 
(1) (b) must have entailed responsibility in respect of 
the acquisition, administration and performance of 
contracts of insurance. 

Article 9 

1. Proof that the conditions laid down in Articles 
4, S, 6 and 7 are satisfied shall be established by a 
certificate, issued by the competent authority or body 
in the Member State of origin or Member State 
whence the person concerned comes, which the latter 
shall submit in support of his application to pursue 
one of the activities in question in the host Member 
State. 

2. Member States shall, within the time limit laid 
down in Article 13, designate the authorities and 
bodies competent to issue the certificate referred to 
in paragraph 1 and shall forthwith inform the other 
Member States and the Commission thereof. 

3. Within the time limit laid down in Anicle 13 
every Member· State shall also inform the other 
Member States and the Commission of the 

authorities and bodies to which an application to 
pursue in the host Member State an activity referred 
to in Article 2 and the documents in suppon thereof 
arc to be submitted. 

Article 10 

1. Where a host Member-State requires of its own 
nationals wishing to take up or pursue any activity 
referred to in Anicle 2 proof of good repute and 
proof that they have not previously been declared 
bankrupt, or proof of either one of these, it shall 
accept as sufficient evidence in respect of nationals of 
other Member States the production of an extract 
from the 'judicial record• or, failing this, of an 
equivalent document issued by a competent iudicial 
or administrative authority in the Member State of 
origin or the Member State whence the foreign 
national comes showing that these requirements have 
been met. 

2. Where the Member State of origin or the 
Member State whence the foreign national concerned 
comes does not issue the document referred to in 
paragraph 1 it may be replaced by a declaration on 
oath, - or, in States where there is no provision for 
declaration on oath, by a solemn declaration - made 
by the person concerned before a competent judicial 
or administrative authority or, where appropriate, a 
notary in the Member State of origin or the Member 
State whence that person comes; such authority ,or 
notary shall· issue a certificate attesting the 
authenticity of the declaration on oath or solemn 
declaration. The declaration in respect of no previous 
bankruptcy may also be made before a competent 
professional body in the said country. 

3. Documents issued in accordance with 
paragraphs 1 and 2 must not be produced more thari 
three months after their date of issue. 

4. Member States shall, within the time limit laid 
down in Article 13, designate the authorities and 
bodies competent to issue the documents referred to 
in paragraphs 1 and 2 of this Article and shall 
forthwith inform the other Member States and the 
Commission thereof. 

Within the time limit laid down in Article 13, each 
Member State shall also inform the other Men1bcr 
States and the Commission of the authorities or 
bodies to which the documents referred to in this 
Article are to be submitted in support of an 
application to•carry on in the host Member Srate an 
activity referred to in Article 2. 

5. Where in the host Member State proof of 
financial standing is required, that State shall regard 
certificates issued by banks in the Member State of 
origin or the Member State whence the foreign 
national concerned comes as equivalent to certificates 
issued in its own territory. 

261 
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Article 11 

A host Member State, where it requires its own 
nationals wishing to take up or pursue one of the 
activities referred to in Anicle -2 to take an oath or 
make a solemn declaration, and where the form -of 
such oath or declaration cannot be used by nationals 
of other Member States, shall ensure that an 
appropriate and equivalent form of oath or 
declaration is offered to the persons concerned. 

Article 12 

This Directive shall remain applicable until the entry 
into force of provisions relating to the coordination 
of national rules concerning the taking up and 
punuit of the aaivities in question. 

Article 13 

Member States shall bring into force the measures 
necessary to comply with this Directive within 18 

months of its notification and shall forthwith inform 
the Commission thereof. 

Article 14 

Member States shall communicate to the Commission 
the texts of the main provisions of natiomd law 
which they adopt in the field covered by this 
Directive. 

Article 15 

This Directive is addressed to the Member States. 

Done at Brussels, 13 December 1976. 

Por the Council 

The President 

M. van der STOEL 
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COMMISSION RECOMMENDATION 

of 18 December 1991 

on insurance intermediaries 

(92/48/EEC) 

THE COMMISSION OF THE EUROPEAN COMMUNITIES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Article 155 
thereof, 

Whereas insurance intermediaries are an imponant factor 
in the distribution of insurance in the Member States; 
whereas the creation of the internal market will entail an 
increasing range of products as a result of the freedom to 
provide services; whereas the professional competence of 
insurance intermediaires is an essential element for the 
protection of the policyholders and those seeking 

. ms~rance ; whereas not all Member States require for the 
takmg up of the activity of insurance interrnediarv or 
specific categories of intermediary general. comme.rcial 
and professional knowledge and ability ; whereas such 
knowledge is desirable in principle for all insurance inter
mediaries and measures for funher convergence are 
necessary; 

Whereas Counctl Directive 77/92/EEC (') sets out 
measures, in the absence of mutual recognition of 
diplomas and immediate coordination, to facilitate the 
effective exercise of freedom of establishment and 
freedom to provide services for the taking up and pursuir 
of activities of insurance agent and broker; whereas these 
measures are of a transitional nature ; 

Whereas u should be left to the Member States or. in 
certain cases, their insurance undertakings or recognized 
professional organizations, in conformity with the EEC 
Treaty, to establish the exact level of general. commercial 
and professional knowledge considered appropnate to 
guarantee that policyholders and persons scekine 
insurance will be adequately informed and assisted. taking 
into account the type of intermediary involved ; 

Whereas it is desirable that where appropriate insurance 
intermediaries also meet professional requirements with 
regard to professional indemnity insurance. fitness and 
properness : whereas consistency should exist with 
Community rules imposing capital requirements on inter
mediaries holding clients' monies in assisting the admin
istration and performance of insurance contracts ; 

C) OJ No L 26, 31. I. 1977, p. 14. 

Whereas it is appropriate to clarify the definition of inde
pendence of insurance brokers in view of the application 
of the relevent provisions of Council Directive 
90/619/EEC (2) to insurance intermediaries: 

Whereas competent insurance intermediaries should be 
registered in their Member States and such registration 
should be a condition for the taking-up and exercise of 
the activity of intermediating in insurance: whereas 
central registers should distinguish between dependent 
and independent insurance intermediaries ; 

Whereas a recommendation. which is not binding on the 
Member States to which it is addressed as to the result to 
be achieved but solicits their cooperation on a voluntarv 
basis, should be an effective means of enabline them t~ 
adopt where necessary the appropriate provisi~ns, 

HEREBY RECOMMENDS: 

I. that Member States ensure that insurance intermedi
aries established on their territory are subject to protessi
onal requirements and registration in accordance with the 
provisions contained in the attached Annex: 

2. that Member States inform the Commission within 
36 months of the notification of this recommendation of 
the texts of the main laws. regulations, administrative 
provisions which have been adopted or measures taken bv 
protessional organizations or insurance undertakines wid~ 
respect to this recommendation and mform the C~mmis
.;ion of any furthl!r changes in £hi~ iieid. 

Done at Brussels, 18 December 1991. 

For the CommuJtoll 

Leon BRITTAN 

Vice-Prt:Jidt·llt 

e) OJ No L .UO. 2.9. II. 1990. p. 50. 
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.-lNNEX 

PROFESSIONAL REQUIREMENTS AND REGISTRATION OF INSURANCE 
INTERMEDIARIES 

Artult I 

Definitions 

For the purpose of this recommendation : 

- 'insurance intermediary' is defined as a person taking up or 
pursuing an activity as defined in Article 1, paragraph 1 (a) to 
(c) of Directive 77/92/EEC in a self-employed capac1ty or as a 
paid employee. 

Article 2 

Scope 

I. Subject to paragraphs 2 and 3, this recommendation shall 
apply to all insurance intermediaries as defined in Article I. 

2. - The Member States need not apply this recommendation to 
persons providing insurance which does not require any general 
or specific knowledge and where such insurance covers the risk 
of loss or damage to goods supplied by that person. whose prin
cipal professional activity is other than providing adv1ce on and 
selling insurance. 

3. The management of an undertaking taking up and exerci
sing the activity of insurance intermediary shall include an 
adequate number of persons who possess the gener:~l. commer
cial and professional knowledge and abilit\· required bv Article 4, 
paragraph 2. 

Member States are recommended to further that such under
takings otfer relevant basic traming for their employees who are 
involved in mediating in insurance products. 

Article J 

Independence of intennediaries 

The persons defined in Article 2, para~raph Ia) ot Directive 
77/92/EEC shall disclose: 

to per.:on!: ~eehng ;,.,,_,r .. ,r .. nr r .. inc!!!"~f"!r':' ol ri,k.; anv 

direct legal or econom1c ties to an ansurance undertaking or 
any shareholdings in or by such undertakings which could 
affect the complete freedom of choice of insurance under
taking, and 

to a competent body, as determined by the Member State, the 
spread of business with different insurance undertakings over 
the previous year. 

Article 4 

Professional competence 

I. The taking up and pursuit of the activity of insurance inter
mediary shall be subject to the professional requ~rements of para
graphs l to 5. 

' Insurance mtermediaries shall possess general. commercial 
and protessional knowledge and ability. The Member States shall 
require 1f necessary different levels of knowled~e and ability for 
the category ot intermediary mentioned in Article ]. The level of 
such knowled!le and ability shall be determmed bv the Member 
States. 

Such levels and their practical application mav also be deter
mined and administered by professional organisations. recogmzed 
by a Member State. 

'Subject to the supervision by Member States. such levels and 
their practical application may also be determined and adminis-

.,. tered by an insurance undertaking assuming responsibility and 
liability for the activities exercised by the category of inter
mediary defined in Article 2, paragraph I (b) of Directive 
n/92/EEC. 

3. An · insurance intermediary shall possess professional 
indemnity insurance or any other comparable guarantee against 
liability arising from professional negligence. unless such insu
rance is already provided for by an insurance undertaking or 
other undertaking by which he is employed or for which he is 
empowered to act. 

4. An insurance intermediary shall be ot ~ood repute. He shall 
not have previously been declared bankrupt. unless he has been 
rehabilited in accordance with his national law. 

S. Insurance intermediaries as defined in Article 2. paragraph 
1 (a) of Directive 77/92/EEC. may be required to have sufficient 
financial capacity. The level and form of capual required shall be 
determined by the Member States. 

A.rtidt: 5 

Registration 

I. Insurance intermediaries that fulfil the professional require
ments of Article 4, paragraphs 2 to 5. shall be registered in their 
Member State. Only registered persons shall be allowed to take 
up and pursue the activity of insurance intermediary. 

2. Each Member State shall appoant a ~.:ompetent body to 
administer the register mentioned 10 para~raph I. Professional 
organizations recognized by a Member State may also be 
appointed to administer the reg1ster. In the case of Article 4. 
paragraph 2. la;:,t :tuuparagraph. su~h re)listt:rl» rn.1y .tbo be Jd· 
ministered by an insurance undertaking. Member States· compe
tent authorities shall have access to the reg1sters. 

3. Where one central register exasts. it should distinguish 
between mdependent and dependent insurance intermediaries. 

4. Insurance intermediaries shall inform the publlc of the fact 
that they have been registered. 

Article 6 

Sanctions 

1. Adequate sanctions and measures shall exist in the Member 
States whiCh shall apply to any person pursuin~ the activity ot 
insurance intermediary without bemg regtstered as such in a 
Member State. 

2. Adequate sanctions and measures shall exist in the Member 
States agamst an insurance intermediarv who ceases to fulfil the 
requirements ot Article 4, paragraphs 3 to '· mcludintz the possi
bility of removal from the register. 



7. Motor Insurance 

7.1. 72/166/EEC 
Council Directive of 24 April 1972 on the approximation of the laws of Member 
states relating to Insurance against civil liability In respect of the use of 
1otor vehicles, and to the enforcement of the obligation to Insure against such 
liability 
(OJ L 103 02.05.1972 p. 1) 

7.1.1. 72/430/EEC 
Councl I Directive of 19 December 1972 amending Council directive 72/166/EEC 
of 24 April 1972 
(OJ L 291 28.12.1972 p. 162) 

7.1.2. 74/165/EEC 
Commission Recommendation of 6 February 1974 to the Member States concerning 
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COUNOL DIRECI1VE 

of 24 April1f72 

on the approxin1ation of the' laws of the Member Scates rclatin1 10 insaraace qainsl 
ciw11ialn1iay in mpcct of the USC of atotor fthicla. and to lhe cnfOIUIIICIIt of the 

oblipdoll fO iatare .... taclalaWHty 

(72/166/EEC) 

· rHF. t:OUNCIL OF THE EUROPEAN COMMUNinE~ 

I tavina rcprd to the Tracy aablishina the 
l:uropan Economic Community, and in particular 
Ani~ 100 theftof: 

Havin1 "Prd tn the Opinion nf the European 
rarliammt: 

H:t,·i"' rcprd to the Opinion of w unnumi' .md 
Social C.ammin«; 

\VheRas the ob~"\.1h·c nf the: Treat)' is tu CRate a 
'ammon marker which i-a ha,ically similar to a 
domestic marker. and \\'lk"ft'as nne of the: asmtial 
(onditions for achin·ing this is to hring about the free 
muvfmmt n( f'Ond" and J'l...SOns; 

\l'ht·re.J' the: unl)· rurruw: u( frontier controls of 
"·umrul~ol'}' insurance "'o\•c:r against civil liability in 
r'-"'J'I.''-1 nf the II'C n( mntnr n·hide~ is co saf('Jluar.J 
rht· inu.·n.·,h ui J'l.'r~uns whu 1113)' he the victims uf 
;t..:.:i.Jt•nb (.Juw.-..1 lw ~ud1 \'ehicln; whereas rhe 
"·xi,rc:ncc: . nf such .truntic:r cnntrols results from 
.Ji"r"'ritil-s 1~1\\'t"l'n national l't'quimnmts in thi• 
iic:I.J: 

\X'Iu.•rc•ts rh~.·"'· .Ji,p;nitie .. arc !tUch as 111ay impt-de the 
i n:c: movement oi motor \·rhiclc:s and persons within 
rhe Communit)'i whc:rcoas, consequently, they have ;a 

.Jirc:a cfft"\.-r .. n thr t."Stahli,hment and funainnin.: of 
alu· .:ununnn markt·t: 

\Vh&.·r~.·:•' the Cununi~siun ltc.:ununt•ndatiun u( 11 
June: l'I(,H un control b)· customs of travellers 
crn!tsing inrroa·Comanunit)' frontien c•dls upon 
~1cmbc:r S101tcs to carry out C()ntrols on travdlen and 

their . mocor · vehicles only under exceptional 
circumscanca and to rctnoYe the physical ba~ at 
&.'UICOIIII post~; 

Whaat it is desirable that the ·inhabitants of the: 
Mnnher Stata should bcconle 11101e fully aware of 
the reality of the common market and that to this 
end .._..rnlhould he taken funher to lihmllizc the 
rules ftPrdins !M movement of penaas and motor· 
vdliclcs traftllina hctween Manher Scates; whcrns 
rhc need for such IIINIUNI has beea wepcateclly 
cmphasir.cd hy meathen of the European Parliamcnr; 

Whcftas such Rl:axation of the rules reladftl ro the 
movcmenr of tramlcn constitutes another 11cp 
towards the mutual openin1 of their markets by 
Member States and the crcadon of conditions similar 
ro thole of a domatic maiket: 

Whc:rc.as the: abolition uf checks on peen cards for 
'·c:hic:ln normally based in a Member Stare cnrcrina 
rhc: rc:rrirury of another Manbcr State can he dfcc:ted 
h)· mrans of "'" 01grccmmt hctwcen the six national 
in4turc:n' hurc:;1ux. whc:f'd,)· each national hurrau 
wnui.J RUoJraiU« compmsariun in acconl.ancc: with 
the: pro,·isiuns nf n:uional law in respect of any loss 
nr injury givin~& entitlement rn compmsarion caused 
in irs territory b)· nne of th()sc \'Chicles, whether c•r 
not insured. 

Whc:rc:as such a guar:~mee agrcem~nr rn:suppnsc:s 
that all Community motor vehides &roJvelling in 
Communirr rcrrimry are covered by insurance; 
whc:Ras ·rhc: national law nf each Member Stare 
!.hould. t lu.•rc:forc. provide (ur th~ compul1nry 
insuran'~ u( vc:hi&.in ngainst civil liability. the 
in,.urana: ru he v.alid throuahout Cnnmmnity 
'"Trirory: whc:n:as such narionallaw may nrvc:nhelcss 
provide (or exemptions for ccnain pcnons and for 
cenain typn of vehicles; 
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Whereas th~ system provided for in this Directive 
could he ~xt~nd~ to vehicles norm~llly based in the 
tC'rritory of an)' third country in respect of which th~ 
natinnotl hu~aux nf the ~ix Mrm~r States ha\·e 
'nndudl·J a similar :agrft'm~nt; 

I lAS AI>Orl·F.D THIS ()IREcrtVE: 

:\rticlt' I 

Fur du· rurpu~.,. nf this llir~:th·e: 

1. ·,·~hide' means any motor vehicl~ int"-nded lor 
t ra\·el un lanJ and propelled by ml'C'hanical 
rower. hut nut runnin1 nn rails, and any trailer, 
wheth~r ur not coupled; 

2. 'injured pan,·· 1neans an\' penon ~ntided to 
compms.ttion in mpect ~f any lost or iniury 
cauKd hy vehidn: 

.1. 'n.ttiunal insu~fi· hu~au' means a professional 
urR:tniz;uinn whi~il is cnn,.tituted in accnrdan« 
with R~"·,,mmmdatinn No .i adnpred on lS 
januar,· 1949 h,· thl· Road Transpon 
Suh·committc.'C uf t~ Inland Transport 
Committee nf the United Nations Economic 
Cummis,.iun for f.uropc :md which poupt 
tu~Cftber insurance undntakinp which. in a Scate, 
are authori7.ed to coacluct the husincu nf tMCOr 
.. ·chicle imurana :apinst civil liability; 

.a 'territor~· in which the vehicle is normally based' 
means 

- the territor~· nt tht' Statt' in which tht- vt'hick is 
rq:iut'ml ~ or 

- in cases wheft nn rcaistration is required for a 
t)-pc of \'chid~ hut tht' vehide bean an 
insurance platt', or a distinpishina sign 
anaiQGOU"- ro the: fl'listration platco, the 
tC'rritnn· of thC' State in which the in~urance 
rl.ue (); thl· si~n i' i~sul..J; or 

- in cases where ""·irher rcai~tration plate nor 
insurance plate nor distinpishin& sip is 
requi~d for c~rtain types of vehicle, the 
tC'rritnry of the State in which the penon who 
ho~~ ~usrndy of the vehicle i~ permanently 
rC'!iident; 

.\. 'jlrc:c:n '-"•uJ' mc.1n~ .m international certificate of 
in,ur•"''-""' i'M1cc.l nn hchalf of a natinnill hureilu in 
;h:\·urc.lan~c \\ i1h ltc'-"ummcnc.latiun Nu .~ aJoptl-d 
un 2.~ .fanuar)' 194'1 h}' the Roac.l Transpon 
Suh-cummiucc uf the Inland Transport 
Conunittec of the United Nations F.conomic 
Commis§inn for Europe. 

Arlie/~ 2 

1. ~lembc:r States shall rdrain from making checks 
on insurance apinst civil li;~bility in respect of 
vehicln normally based in the territory of another 
Member State. 

Likewise, Mt'mbc:r Starn !'ball refrain from making 
1uch insuranct' checks on v~hiclcs normally based in 
the territory of a third country entering their territory 
from the tmitory of another Member State. Mt'mher 
Statn may, hnwnoc:r carry mat random checks. 

2. As rcprds vehicllos normally based in the 
territory of a Member Stare, th~ provisions of this 
l>irective, with th~ t'Xccptinn nf Anicln l and 4, shall 
rake t"ffect: 

- afr~r an axrcem'--nt ha" hl-cn concluded between 
the six national insurers' bureaux under the tams 
of which t'ach national bureau parantca the 
Sfttlemmt, in accordance with the: provisions of 
its own national law on compulsory insurance, of 
claims in respect of accidents occ:Urrin1 in its 
tt'rritory caused by vt"hicks normally based in the 
rft'l'itory uf anmht'r Member State, whether or 
nor ~uch VC'hicln arc insured; 

- frnm tht' datt' fixed hy the Commission, upon irs 
havinR aK.-crtaincd in close cooperation with the 
Memhcr States thar such an agrccmmt has been 
conduclcd; 

- for the duration of that agreement • 

Artie/~ .1 

I. F.ach ~lc:mhcr State shall, subi«t to Anicle 4. 
tilke all appropriate measures ro ensure that civil 
liability in rnpect of tht' use nf vehicles normally 
hascd in irs territory is covered by insurance. nc 
t'Xtc:nr nf tM liability covncd and the terms and 
conditions of the cover shall he detC'rmined on the 
hasis nf t~ tnt'alurn. 

2. f.a"il Men11't'r State shall rake all appropriate 
mc:asurn to t"nsure that the contract of insurance also 
covers: 

- according tn 1hc: law in fon:e in other Member 
States, any loss or inju11· which is caused in the 
territory of those States: 

- an~· lou or injury suff~n:d by nationals of 
Member States during a direct joumey betw«n 
two tt'rrirnric=s -in whi~il the: Tr~aty ntablishing 
the European Economic Community is in force, if 
there.• is nu natit"1al in"'uren· hurcau responsible 
fur the terrirury which is hc:in~ trossc:J; in that 
~-~~. the loss ur injury sh:all he coven.-d in 
accnrJancc: with the: inrcrnal laws on compulsory 
insurance in force in rh~ Member State in whose 
territory the vehicle is normally based. 
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M~4 A~6 

A Mc:ntbcr State ma)' a~"t in derogation of Anicle 3 in 
rcsrcct of: 

(.IJ '""'rt.tin n.uur.tl ur le~al pcnons, public or private; 
the list of 5uch ~non!' !'hall he drilwn up by the 
Sr.ue ~·nn<.-...mc..J and ~·ummunic.ued to the other 
Mcmbt·r St•"'"' .mJ 1u the Commis1inn. 

,\ Mc:ml"-'r Sr.uc ~u Jcrugating ,h.dl aakc: the 
arrrurri.nc 111CJ\Url.,; to ensU~ that 
c:nmrcn,atiun ;, r.tid in rt~f"."c:t uf any lu's or 
iniur)· ..:.m'C.·,I in the rt.·rritnr)' nf other Member 
St;tt<.'" h~· \'ehidt.-s hdonRin~ tu 'uch pcnons. It 
~h;tll in r.tnicular cJe,i,;n.ttt• an :nubority or body 
in the: ~uamtf1' wht•rc tht• lus!i ur injury ocxun 
n.~rnnsihlc for ~·umrt"11satin~ injured pania in 
.tc:~nrc.lanc:~ with the Ia\\, nf that State in cases 
where th,· rrtM:\"\Iure rrnvided fur in rhe lint 
inJenr nf Anid~ 2 (2) i!l nor applicahle. It shall 
not4h· the urhcr ~lc:mbcr States and the 
Cnm~i~!llion of the n•eoasurn rakm; 

(b) "~naiai typn uf ~hide or carain vehicles haftn& 
a special plate; the list of such typa or of sach 
vehicles shall he drawn up by the State c:oac:emcd 
.tnd communicated to the other Member Scaes 
oand to the Commission. 

In that ~.tK". d~t: other ~lc.-mhn Srata shalltcraia 
the ri,hr to rcquin:, on entry into cheir teuitw} 
of such J \-chi4:1e, that the pcnaa hniaa cuscacly 
thereof l'tC in posiCIIion of a v .ilid pa., card or 
that he conclude a frontier insuraace CGftii'ICt 
t:omplyina with the nequimncnn of the Membtr 
Sr.tre cnncei'Md. 

:\rtid~ 5 

f ~ch Mc:m~r State shall cnsu~ that, where an 
.tc:t:idcnr is ..:aused in ill territory by a vehicle 
nnnn.allv based in rhc territory of anocher Member 
StJIC:, th,· no~riuno~l insurc.-n" bu~illl shall, without 
r~iudkc: 10 the obligation referred to in the fint 
indent of Anicle 2 (2), obtain information: 

- JS tu the territory in which the \'chide is normally 
ba't'd. and as tn irs registration m:uk, if any; 

- in ~o far .ts is pussihlc, .ts ru th~ details of the 
in~uram:e of the \'chide, as the)' normally appear 
on the Rr«n card, which .trc: in the possession ot 
r he person h:l\'ing custody of the vehicle, to rhe 
t'xtcnt rh.tr thc!'c: derails arc requittd by rh~ 
~h:mhc.·r sr~lt(." in whn~e terrirnry the vehicle is 
nnrm~tlly b~tsf;d. 

E.h:h Member St.tte shall alw ensure: that the bureau 
l.'ommunic:ues this information to the national 
insurers' hurc:au of the State in whose territory the 
.. ·chide is normally based. 

Each Mc:mbc:r State shall take all appropriate 
measures to ~nsure th:lt v~hicle~ normally baaed in 
the t~rritory of a third country or in the 
nnn·f.urnpc.tn territory of a Memhcr Stare entering 
the territory in which the: T~ary csrablishin1 the 
Europc.-o~n f.c:unomic <.:ornmunity i~ in force shall nor 
I~· used in it!l territory unlc!~s any lots or injury 
caused b)· rho'e \'chiclt~ i!l C:()vc:red, in accordance 
with the requircmc:nts of the law!l of the Yarious 
~h.-mhc1 Sr;ncs em c:nmrul~·r~· in,urilnc:e against civil 
liahility in rnpe~-r of the usc of vehicl~s. throupout 
the territory in which the Treaty ~~tablishin1 the 
Eurof'('an F.cnnomic <:ommunity is in force. 

Artit'lt 7 

I. Ever~· vchi..:lc: nuran•tlly based in the territory of 
•• third ..:ountry nr in the nc"'·f.urope:~n territory of a 
~lcmhcr St:~rc n1usr. I'C:forc entering the terrirorr in 
which the Treat)' ntilhlishina the European 
Economic: Cnn1n1unity is in force, be provided either 
with a valid green card or with a cadficate of 
frontier insurance cstablishina that the vehicle is 
insuml in accordance with Anicle 6. 

2. Howncr, vehicles normally baaed in 1 dlircl 
country shall be trnred a vehicles normally bued ia 
the Community if the: national bureaux of aD the 
Member States SCYCr.~Uy panatcc, ada in 
.tccordam:c with the provisions of its own national 
law on compulsory insurance, senlaneDt of claims in 
fftPC:Ct of accidents nccurrinR in their terrirory causc:d 
h,· such vehidft. 

.1. Upon having asc:enained, in close coopcr:ttion 
with rhe Manber States, that the oblipcioas referred 
ro in the preceding p:~ragraph have been IMUIIIed, the 
Commission shall fix the date from which aacl the 
types of vehicles for which Member Stara shall no 
lonaer require production of the documents referred 
tn in parqraph 1. 

Artide B 

Member Stares shall, nor later than J 1 December 
1973, bring into force: the measures neceuary to 
comply with this Direc:tivc and shall fonhwith inform 
the Commission thereof. 

Article 9 

This Dircc:ri,·e is addreued to the Member States. 

()nne ar 8ru~sc:ls, 24 April 1972. 

For tile Co1mcil 

T/Jt Presidlnt 

G.THOR.N 
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COUNCL DIREcnVE 

of 19 December 1972 

amendin1 Council Dircctive 72/166/EEC of 24 April 1912 on the approximation 
of the laws of the Member States relatina to insurance apinst civil liability 
in respect of the usc of motor vehicles and to the enforcement of the obliaation 

to insure apinst such liability 

(72/430/EEC) 

THF. COUNCil. nF TilE F.IIROPF.AN COMMUNI· 
TIF.S. 

Ha\'in~ r-.prd to the: Treaty concerning the 
Accc.ee;~aon of new Member Starn to the Euro.-,-an 
f."onomic Community and to the European 
Atomic Community,• siRncd at Bruuds, on 
22 j:anu~uy 1 '¥12, and in panicular Anicle 15J 
of the Act annexed thm:to; 

Having rc:prd to the proposal from the 
Commission; 

Whc.-reas following the enlaracment of the 
Community the number of national bureaux 
takc:n into account in Council Directive: 721166= 
of 24 April 1972 on the approximation of the 
laws of the Member States rdatilll to insurance 
against ci\'il liability in respect of the use of 
motor vehicles, and to the enforcement of the 
obligation to insure against such liability is 
increased from six to nine, nec:essitatina :an 
:adjustment to that Directive; 

HAS ADOPTED THIS DlllECTIVE: 

Artie/~ 1 

Council Directive 721166 shall be amended as 
follows: The following shall be substitut~ 
for the wording of Anic:Jc 2,: first indent: 

' OJ No L 7J, 27.3.1972, p. I. 
• OJ No L 10J, 2.5.1972, p. I. 

'after an agreement has hecn conch•dcd 
between the nine national insurers' bureaux 
under the tmns of which each n:nional 
hurau guarantc.'C'S the settlement, in 
accordanc.:c with the.: provisions of national 
law on compulsory insurance, of claims in 
respect of accidents occuninc in its territory, 
caused by vehicles normally based in the.: 
territory of a anochcr Member Stare, 
whether or not such vehicles are insured;'. 

'11ais Directive shall enter into force on 1he 
Accession of the new Member State~ to the 
European Communities. 

This Directive is addressed to the Memher 
States. 

Done at Brussels, 19 December 1972. 

For th~ Council 

Th~ Pr~siJ~nt 

T. WESTER:rERP 
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COMMISSION RECOMMENDATION 

of 6 February 197 4 

to the Member States concerning the application of the Council Directive of 24 April 
1972 on the approximation of the laws of the Member States relating to the use of motor 

vehicles, and to the enforcement of the obligation to insure against such 
liability 

\14/165/EEC) 

1. By virtue of Article 7 (1) of the Council Directive 
( 1) of 24 April 1972 on the approximation of the 
laws of the Member States relating to the use of 
motor vehicles and to the enforcement of the obli
gation to insure against such liability, as amended 
by the Council Directive (2) of 19 December 1972, 
any vehicle normally based in the territory of a third 
country must be provided either with a valid green 
card or with a certificate of frontier insurance valid 
for the whole of the territory of the Community 
before entering that territory; 

2. Now in the Member States practice differs as to 
the duration of contracts of insurance against civil 
liability in respect of the use of motor vehicles in the 
form of frontier insurance; it is necessary to render 
uniform the practice followed in the Member States 
as to the minimum duration of frontier insurance so 
as to prevent abuse, after the removal of checks at 
intra-community frontiers on insurance ag-ainst civil 
liability in respect of motor vehicles, of frontier 

(1) OJ No L 103, 2. 5. 1972, p. 1. 
(
1

) OJ No L 291, 28. 12. 1972, p. 162. Correction in OJ 
No L 75, 23. 3. 1973, p. 30. 

insurance by vehicles from third countries no longer 
covered, after their entry into a Member State, by 
insurance against civil liability valid in other Member 
States. 

3. For these reasons, and by virtue of Article 155 
of the Treaty establishing the European Economic 
Community, the Commission recommends that the 
Member States ensure that contracts of insurance 
against civil liability in respect of the use of motor 
vehicles concluded in the form of frontier insurance 
shall, not later than 15 May 1974, have a minimum 
duration of 15 days. 

Done at Brussels, 6 February 1974. 

For the Commission 

The President 

Fran~ois-Xavier ORTOLI 
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COMMISSION DECISION 

of 21 December 1992 

relating to the application of Council Directive 72/166/EEC on the 
approximation of the laws of the Member States relating to insurance against 
civil liability in respect of the use of motor vehicles and to the enforcement of 

the obligation to insure against such liability 

(93/43/EEq 

THE COMMISSION OF THE EUROPEAN COMMUNmES, 

Having regard to the Treaty establishing the European 
Economic Community, 

Having regard to Council Directive 72/166/EEC of 
24 April 1972 on the approximation of the laws of the 
Member States relating to insurance against civil liability 
in respect of the use of motor vehicles and to the enforce
ment of the obligation to insure against such liability('), 
as last amended by Directive 90/232/EEC (2), and in 
particular Articles 2 (2) and 7 (3) thereof, 

Whereas the present relationships between the national 
insurers' bureaux of the Member States, Austria, Finland, 
Norway, Sweden, Switzerland, Hungary and Czechoslo
vakia as defined in Article 1 (3) of Directive 72/166/EEC 
('bureaux') which collectively provide for the practical 
means to abolish insurance inspection in the case of 
vehicles normally based in the territories of the 19 coun
tries, are governed by the following agreements supple
mentary to the uniform agreement on the green card 
system between national insurers' bureaux of 2 November 
1951 ('supplementary agreements') which have been 
concluded: 

- on 12 December 1973 between the bureaux of the 
nine Member States and those of Austria, Finland, 
Norway, Sweden and Switzerland and extended on 
15 March 1986 to the bureaux of Portugal and Spain 
and on 9 October 1987 to the bureau of Greece, 

- on 22 April 1974 between the 14 original signatories 
of the supplementary agreement of 12 December 
1973 and the bureau of Hungary, 

- on 22 April 1974 between the 14 original signatories 
of the supplementary agreement of 12 December 
1973 and the bureau of Czechoslovakia, 

- on 14 March 1986 between the bureau of Greece and 
those of Czechoslovakia and Hungary; 

Whereas the Commission subsequently adopted Deci
sions 74/166/EEC (-'), 74/167/EEC e). 75/23/EEC ('), 
86/218/EEC (~). 86/219/EEC C), 86/220/EEC ('), 

(·) OJ !\lo L 103, 2. 5. 1972, P· I. 
(·) OJ No L 129. 19. 5. 1990, p. 35. 
(~ OJ No L 87, 30. 3. 1974, p. 13. 
(') OJ No L 87, 30. 3. 1974, p. 14. 
!:>) Ol No L 6. 10. I. 1975, p. 33. 
(6) OJ No L 153. 7. 6. 1986, p. 52. 
(1) OJ No L 153, 7. 6. 1986, p. 53. 
(g) OJ No L 153. 7. 6. 1986, p. 54. 

88/367/EEC ('), 88/368/EEC (' 0
) and 88/369/EEC (11

) relat
ing to the application of Directive 72/166/EEC requiring 
each Member State to refrain from making checks on 
insurance against civil liability in respect of vehicles 
which are normally based in the European territory of 
another Member State or in the territories of Hungary, 
Czechoslovakia, Sweden, Finland, Norway, Austria and 
Switzerland and which are the subject of the supplemen
tary agreements ; 

Whereas the bureaux have reviewed and unified the texts 
of the supplementary agreements and replaced them by a 
single agreement ('the multilateral guarantee agreement') 
which was concluded on 15 March 1991 in conformity 
with the principles laid down in Article 2 (2) of Directive 
72/166/EEC ; 

Whereas the Commission subsequently adopted Decision 
91 /323/EEC C ~) of 30 May 1991 annulling the supple
mentary agreements requiring Member States to refrain 
from making checks on insurance against civil liability on 
vehicles which are normally based in the European terri
tory of another Member State or in the territories of 
Hungary, Czechoslovakia, Sweden, Finland, Norway, 
Austria and Switzerland replacing these supplementary 
agreements by the multilateral guarantee agreement as 
from 1 June 1991 ; 

Whereas Iceland on 3 December 1992 signed the multi
lateral guarantee agreement, 

HAS ADOPTED THIS DECISION : 

Article I 

:\s from I January 1993, each Member State shall refrain 
trom making checks on insurance against c1vil liability in 

(i} OJ No L !HI. 12. 7. 1988, p. 45. 
(it:) OJ No l 181, 12. 7. 1988, p. 46. 
(I~) OJ No L 181. 12. 7. 1988, p. 47. 
(4~ OJ No L 177, 5. 7. 1991, p. 25. 
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respect of vehicles which are normally based in the 
territory of Iceland and which are the subject of the 
multilateral guarantee agreement between national insu
rers' bureaux of 15 March 1991. · 

Article 2 

Member States shall forthwith inform the Commission of 
measures taken to apply this Decision. 

Article J 

This Decision is addressed to the Member States. 

Done at Brussels. 21 December 1992. 

For the Commissiorz 

Leon BRllTAN 

Vice-President 
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ANNEX 

THE MULTILATERAL GUARANTEE AGREEMENT BETWEEN NATIONAL 
INSURERS' BUREAUX 

of 15 March 1991 

PREAMBLE 

THE BUREAUX OF THE SIGNATORIES. 

Having regard to Recommendation No S, adopted on 25 
January 1949 by the Principal Working Party on Road 
Transport of the Inland Transport Committee of the 
Economic Commission for Europe of the United Nations, 
a::- amended by Annex 2 to the Consolidated Resolution 
on the Facilitatton of Road Transport adopted by the 
Prinnpal Workinp: Party in its Session of 25 to 29 June 
19S4 (hereinafter referred to as the 'G<.·neva recommenda
tions\ 

Whereas the council of bureaux, to which all the signa
to~· bureaux mentioned in Article 9 of this agreement 
adhere, is the body responsible in conjunction with the 
Principal Working Party on Road Transport, for the 
mangement and operation of the international third party 
motor insurance system (hereinafter referred to as 'the 
green card system'). and for ensuring that all me~bers of 
the council act in accordance with the said Geneva 
recommendations. 

Having regard to Council Directive 71/1 66/EEC of 24 
April 1972 on the approximation of the laws of the 
Mcmbt·r States relatinf! to msurance against civil liability 
in rt-spcct of the usc of motor vehicles and to the enforce
mcm of the oblip:ation to insure against such liability 

·whid1 kd ccnain bureaux to conclude between them 
agreements to settle claims resulting frbm the interna
tional circulation of vehicles normally based in the coun
tries of the bureaux ot the signatories, 

\'qhereas it is desirable for the signatory bureaux to review 
and unify the kxts of their various agreements and to 
replace them with a unique agreement in which would be 
incorporated as far as possible, taking into account the 
aim ot each of these agreements, the provisions of the 
uniform agreement between bureaux, 

HAVE CONCLUDED BElWEEN THEM THE PRESENT 
AGREEMENT (hereinaf[er referred ro as 'THE MULTILA
TERAL GUARANTEE AGREEMENT') APPLICABLE lN THE 
TERRITORIES MENTIONED FOR EACH OF THEM IN 
ARTICLE 9 (SIGNATURE CLAUSE). 

.-1 rtidt 

Scope and application of the agreement 

(a) Each signatory bureau acts on behalf of all insurers 
authorized to transa<:t compulsory third party motor 
vehicle insurance in its own territory. 

(b) The contracting parties base themselves on Council 
Directives 72/164/EEC of 24 April 1972, H4/5/EEC of 
.30 December IIJH3 and 90/231/EEC of I 4 May 1990. 

(c) For the bureaux ot the non-member States ot thr 
European Commumties, the reference m:1dc in para
graph (b) to the Council Directives of the European 
Communities has regard only to the provisions of 
those Directives which relate to the international 
circulation of motor vehicles. 

(d) When a vchide normally based in a h:rritory 
mentioned in Article 9 enters another territon· 
mentioned in the same Article and is there subject to 
the compulsory third party motor insurance provisions 
in force in that <?ther territory. the owner, keeper, user 
and/or driver shall be considered as insured whether 
they are holders of a valid policy of insurance or not. 

(c) Consequent to the above, each handling bureau 
assumes responsibility. in accordanu: with its national 
legal provisions and the policy of msurance, if one 
exists, for the handling and settlement of claims 
arising from an:idcnts caused by vehicles. wh1ch are 
subject to the thlfd party provisions of the compulsory 
motor insurance law in the territory of that bureau, 
which arc normallv based in the terrritory of a payinp: 
bureau. 

(t) This agreement shall apply to the vehidcs defined in 
Article 2 (b), but shall not apply to the vehicles speCI
fied in Annex I. 

(g) The territories referred to Article 9 for each s1enatorv 
bureau arc to be regarded. for the purposes .... ot thi~ 
agreement, as one single undivided termory. 

(h) Thi!-> agreement shall. subject to thr provisions oi 
Articles 7 and H. bt· concluded for an unlimited period 
and shall be brought into force on the date fixed b\' 
the president ot the council of bureaux in conjunction 
with the Commission of the European Communities 
and shall apply to all accidents occurring on or after 
that date. 
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Definitions 

For the purpose of this agreement the tollowing words 
and expressions shall have the following m~anings and no 
other: 

(a) 'member' - means an insurance company or under
writing group which is a member of a signatory 
bureau; 

(b) 'vehide' - any land-based motor vehicle or trailer 
whether or not coupled, which is subject to compul
sory insurance in a visited territory; 

(c) 'policy of insurance' - means a policy oi insurance 
issued by a member of a paying bureau to cover liabi
lity arising out of the use of a vehicle; 

(d) 'claim' - means a third party clmm, or series of 
claims arising from one accident, liability for which is 
required to be covered by insurance by the law of the 
territory in which the accident has occurred ; 

(e) 'signatory bureau· - means an orgarHLation, consti
tuted in accordance with the Geneva recommenda
tions, which groups together all insuram:e under
takings authorized to transact third party motor 
vehicle insurance in the territory of one of the signa
tory bureaux mentioned in Article 9 ; 

(t) 'handling bureau' - means the bureau (and/or a 
member of that bureau acting under its authority) 
which has responsibility in its own territory for the: 
handling and settlement ot a claim, in accordan<.:e 
with the provisions of this agreement and its national 
legal provisions, arising from an accident caused by a 
vehicle normally based in the territory ot another 
signatory bureau ; 

(g) 'Paying bureau' - means the bureau (and/or a 
member of that bureau) of the territory in which thl' 
vehicle involved in the accident in another territory IS 
normally based, which has responsibility ior fulfilling 
the obligations to the handling bureau in an:ordancc 
with the provisions of this agrceml'llt ; 

(h) 'territory rn which the vehide IS normally based' -
means: 

the territory of the State ot whid1 the: vehicle bear!'> 
a registration plate, or 

in the case ot a vehicle whid1 i~ not required to 

have a registration plate, the territory in which the 
person who has custody of the vd1idc IS pl·rma
nenlly residenr. 

Handling of claims 

(a) As soon as it comes to the kno .. , k·dgc: ut .1 h.1ndlrng 
bureau that an accident has Od:urn:d involving a 
vehicle normally based 111 th~..· t~rntory ot anothl'f 
signatory bureau .the handlin~ bur~..·.tu !->hall forthwith. 
without waiting for a tormal clarnl. proceed to investi
gate the circumstances ot the ac~o.llknt with a view to 
dealing with any cla1m. The h.tndling bur~au shall 
give immediate notice ot anv tormal cb1m to the 
payrng bureau or the mt:mbl·r ot thL· p•1ying bureau 
which issued the policy of in~ur•lllt"l'. if one exists. 
Any omission by the handlin~ burL·.w to do so shall 
not be held against it nor tree till" pay111~ bureau irom 
its obligations under ArtidL· '· 

(b) The paying bureau hereby authl>nLL'~ thl· handlrng 
bureau to accept service ot all judac1al or extrajudicial 
proceedings which may invohL' the payment ot 
damages arising out oi the a<.:~o:id~..·nt .tnd to settle any 
claim. 

(c) The h<tndling bureau shall he re~ponsibll- tor the 
action of any agent it appoints ro deal with a daim. It 
shall not of its own volition. or without the written 
consent of the paying bureau. Glli:-.L' or permit a claim 
to be handled by any agent, or by .1 person in the 
service of such agent, who by virtliL' oi any contractual 
obligation is financially interc~tnl 1n th<lt claim. It it 
docs so, without su<.:h cons ... ·nt. lb n~ht to rL·imhur~e
ment trom the pay1ng bureau ~h.dl lh: lim1ted to on~.· 

half ot the sum otherwisl' rl'l·o,·L·rabk. 

(d) The handling bureau, 111 ac<.:ord.tllt..L' wuh 1t~ n<ltlOnal 
legal prov1o;ions and the provl~l("~ll:- ut the polic~ ot 
insumnce. 1l one: exists. shall ~lLt 111 the: hc:st llltcre~b 

ot the paying bureau. The: handlrng bun:au shall be 
cxclusivdy competent in all m.lttcr!> concernin~ the 
interpretation of its nationeal 1t:~.tl prov1sions and tht 
settlement of the daim. It shall on rc:quest consult the 
paying bureau or thl' membl'r ot the: paying burcau 
wh1ch issued the policy ot llbUr.lllll'. it one cxi:-;ts. 
bdorc taking any t1nal :Ktlon but w1thout obligat1011 
to do ~o. When, IH>Wl·wr. th~,.· :-~ ttkml·nt L'llVIS<'gL'd i~ 

111 cxn:ss ot the (Onditron~ or hnw~ ot the thml part~ 
provi~1ons oi thL' compulsorv m."~tor ln ... ur;uh.:c: hl\v ~~~ 

the tcrrrtory ot the handlin!! bure.1u. but •~ lOVCrL'( 
under a polily ot msurancc. 1t ::-h.dl. unks~ prevcntt:( 
irom Jorng so by the provis1on:- ot that law, <:onsul 
wuh and obtain the consent ot thl· p.tvin!! burl·au. 11 

rdauon to that part ot thl: datm \\ hH h exceeds thos, 
conditions or limH~. 
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Artich 4 

Mandate for the handling of claiiT!s 

(a) It a member of the paymg bureau has a branch or 
subsidiary established and authorized in the territory 
ot the handling bureau for the transaction of motor 
insurance the handling bureau shall, if so requested, 
leave the handling and settlement of claims to the 
branch or subsidiary. 

(b) Optional clause 

The paying bureau may, on behalf of one of its 
members, request the handling bureau to leave the 
handling and settlment of claims to a correspondent 
who may be: 

(1) a member of the handling bureau; 

(ii) an organization established in the territory of the 
handling bureau and specializing, on behalf of 
insurers, in the handling and settlement of claims 
arising out of accidents caused by a vehicle. 

If the handling bureau approves the request, it thereby 
gives authority to the nominated correspondent to 
handle and settle claims. It undertakes to inform the 
third parties of this authority and to forward to the 
correspondent all notifications relating to such claims. 

For us part the member of the paying bureau, in 
requesting the appointment of nominated correspon
dent, undertakes to entrust all claims in the terrritory 
of accidem to that corr~spondent and to forward to 
that correspondent all documentation relevant to such 
claims. 

As a duly authorized agent of the handling bureau, the 
nominated correspondent becomes responsible to the 
said bureau for the handling of the claim and shall 
take into account any directions, whether general or 
::.pe<.:ific, re<.:eived from the handling bureau. 

Exceptionally, if so requested, the handling bureau 
may give the same authority as described above to a 
correspondent nominated to handle a specific claim, 
notwithstanding that such correspohdent has received 
no general authority. 

(c) 111 the situations described in (a) and (b) : 

(i) the member of the paying bureau shall undertake 
to the handling bureau that its branch, subsidiary, 
or nominated correspondent shall settle claims in 
full compliance with the third party provisions of 
the <.:ompulsory motor insurance law in the 

country of the handling bureau, or the policy of 
insurance if one exists. The paying bureau shall 
guarantee the fulfilment of this undertaking ; 

(ii) the handling bureau may, at any time and without 
being required to give a reason, take over the 
handling of any claim or, where a nominated 
correspondent is concerned, revoke that corres
pondent's authority for the particular claim or 
generally. 

Artich 5 

Reimbursement of the handling bureau 

(a) When the handling bureau has disposed of a claim it 
shall, on demand, and on proof of payment, have a 
right to recover from the paying bureau, or the 
member of the paying bureau which issued the policy 
of insurance, if one exists : 

(i) the whole amount paid by the handling bureau as 
damages or compensation and such costs and 
charges as the claimant is entitled to recover 
under a judgement or, where settlement is by 
agreement with the claimant, then the whole 
amount of such settlement including the agreed 
costs and charges ; 

(ii) amounts specifically disbursed by the handling 
bureau for external services in the investigation 
and settlement of each claim, and costs specifi
cally incurred for the purposes oi a legal action, 
which would also have been disbursed, in similar 
circumstances. by a motor insurer established in 
the country of accident ; 

(iii) a handling fee, to cover all other costs, calculated 
at the rate of 15 % of the equivalent of the 
amount paid under subparagraph (i) subject to 
minimum and maximum sums at the levels and 
on the basis determined by the council of 
bureaux ; 

(iv) the minimum and maximum sums referred to 
above are expressed in Deutsche Mark (OM) 
c.:alcualted at the rate of exchange current on the 
date of the first demand for final reimbursement. 

(b) When, after the handling fee has been patd, a settled 
c.:laim ts re-opened or a further claim ansing from the 
same accident is made, the balance, tf any. to be paid as 
a handling fee, shall be calculated in accordance with 
the provisions in force at the time the demand for 
rcimbursemem in respect of the re-opened or further 
claim is presented. 
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(c) Reimbursement of the amount calculated under these 
provisions, including the minimum handling tee, shall 
be made even when the claim is disposed ot without 
payment to the third party. 

(d) The amount due to the handling bureau shall be 
reimbursed in its country on demand, in the currency 
of its country, and free of cost. 

(e) The paying bureau shall not be liable for any payment 
in respect of fines imposed under the penal law. 

(f) Demands for reimbursement of provisional payments 
which have been made by a handling bureau shall be 
dealt with in the same way as final payments. :\ 
handling fee shall be payable only when a daim has 
been disposed of and according to the provisions 
applicable at that time. 

(g) If, within a period ot two months from the date ot the 
first demand for reimbursement, the member ot thl· 
paying bureau has failed to pay the amount dul· to the 
handling bureau, the paying bureau shall, on receipt 
of notification of such failure from the handling 
bureau, itself make the reimbursement within a period 
of one month from the date of receipt oi that notitica
tion. This requirement shall be in addition to the 
penalty of payment of interest referred to below. 

(h) If, by the time of the demand for reimbursement, the 
handling bureau has not been notified of the cxistctKc 
of a policy of insurance, such demand shall be 
submitted to the paying bureau. The paying bureau 
shall, in these circumstances, pay the amount due 
within a period of two months from the date of the 
demand. 

(i) If. within a period of two months of the dau: ot thl· 
first demand for provisional or final reimbursement to 
the member of the paying bureau, or the pay1ng 
bureau itself, payment has not been recciwd bv the 
handling bureau or its bankers, then there shall he 
added to the amount due to the handling bun:au HHc· 

rest at the rate of 12 % per anAum, c;tlculated from 
the date of such first demand to the date ot rcn~ipt of 
the remittance by the handling bureau. 

(j) The handling bureau shall on demand, but without 
delay to the reimbursement, provide documentation 
regarding the settlement. 

1t rtidt 6 

Arbitration 

(a) ArtY dispute between bureaux regarding the interpreta
tion of the term 'normally based', in so tar as tt 1s not 
defined above, shall be submitted to a coun of arbitra-

tors. This court shall consist oi the prcstdent ot the 
council ot bureaux together with one arbitrator 
appointed bv each of the bureaux involved in the 
dispute. If the president ot the council of bureaux is of 
the same nationality as one of the arbitrators. h~ shall 
appoint in Ius phKe another arbitrator ot a natlonalitv 
other than ht::. own or that of the Olher arbitrators. 

(b) :\ny arbitratton dl.'cision ::.hall b~ ot no dfect tn th~o: 

presence ot a court decisiOn, whatever thl' dah: ot 
either may be. when the l~mcr results irom anv a~o:tion 
of the vidim or of hi~/hcr dependants. 

;l rtich 7 

Suspension or cancellation of the agreement 

(a) Sam:tions, tnvolvlll~ the suspt.:nslon or canu:llatton ot 
this agreement wtth a si~nntory burl·au. m1~ht b~· 

taken agamst the signatory bureau concerned in any 
ot the followin~ c.:ircumstanccs : 

(i) if the country ot the signatory bureau pi;Kcs an 
embnr!ZO on thc transtcr of the nen·s!\a~ lund~ to 
fulfil the oblij.!atlons ot such si~natorv hurl'<lll 
under tht~ ag.rel·mt.·nt . or 

(ii) if the transfer ot th<.· nl·c.:cssary funds lrorn onl' 
country to anO(her i~ not effected or bl:cOml·s 
imposs1ble ; or 

(iii) it. otherwise, the conduct of a stgnator:• hurl'.m •~ 
such that It senously impc<.k·s the operation ol thi~ 
·•.l!recml.'nt. 

(b) Should <IIW ot thl' toregomg sttuauon~ <lfl!\l' thl· prt:~t 
dent of the counctl of bureaux shall be not1t1cd a11< 
h~ shall bnng the matter to the nottee ot all the othc 
signatoril's whtch shall then dl'cidc whethc.:r anv oi th4 
sanctions rderred to in (a) should bl' apphl·d. In th1 
event of an atttrmnttvc..· and unan1mous dcuston in th1 
rcspect thl' ~~~natortl'S shall mandate thl· prl·~tdent o 
the counetl ot bureaux to take act1on to ttnpkmt.·n 
that deCISIOn. ln this respect the decision ~hall h 
notified by thl· president ot the c.:ounc:il ot bureaux t, 
the offendtng signatory bureau com.:~rned and th 
suspension or (anc.:ell:nion of the a,~neemcnt wtth th~ 
signatory burl·au shall take cftcc.:t tmmcdtatl·ly o 
expiry ot two months from the date ot postin.e oi sue 
notitic.:atton. 

(c) Nottee ot .111v ~uch suspemion or cancl'llatton .... hall l· 
g1ven by the other Signatory bureaux to thctr re::.pl'4 
tivc govcrnm<.·nt authoriucs and by the prestdent 4 
the counnl ot bureaux to the Commtsston ut tl 
European Cc..1mmumt1es. 
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(d) In the event of the situation referrred to in (b) arising 
it shall be brought, by the president of the council ot 
bur~aux, to rhe notice of all members of the council 
and he shall invite them to consider the position of 
the oftendin~ signatory bureau concerned iA relation 
to the uniform agreement. 

A rtidt 8 

Withdrawal from the agreement 

Should a signatory bureau decide to withdraw tram this 
agreement ir shall give immediate writrcn notice of thar 
decision to the president of the council of bureaux who 
shall, in turn, inform the other signatory bureaux and the 
Commission of the European Communities. Such with
drawal shall take effect on the expiry of six <:alendar 
months from the day after the day of the posting of such 
notification. The signatory bureau concerned shall remain 
liable under this agreement to satisfy all reimbursement 
demands relating to settlements of claims arising from 
accidents up to the expiry of thl· period described. 

Austria 

Robert KRIEGEL 

Mnnbn t~l //)(· Bo,m.l 

Artich 9 

Signature clause 

This agreement is concluded berwecn the undermen
tioned signatory bureaux. in respect of the territories for 
which each of them has responsibility, 111 the form of 
three specimens in each of the English and French lan
guages. 

One specimen in each of the two languages shall be 
lodged respectively with the secretariat oi the council oi 
bureaux, the general-secretariat of the com1te europeen 
d<:s assurances :~nd the Commission of the European 
Communities. 

Thc secretary general of the council oi bureaux shall 
provided each signatory bureau with authorized copies of 
this agreement. 

Sigm·d at Madrid. I '\ March IIJIJ I. 

For the Verband dcr Vc:rsicherung~unternehmen 
Osterreichs 

Gerhard TbLG 

Dirt·ttor 

Belgium For the Bureau beige des assurl'urs automobiles 

Alain PIRE 

Czech and Slovak 
Federal . Republic 

Vlastimil UZEL 

Denmark 
(and the Faroe Islands) 

Steen LETH JEPPESEN 

finland 

Peter KU'ITNER 

france 
(and Monaco) 

Din·flor 

For the bureau of compulsory mo£Or insurance 
for the territory of CSFR 

Jakuh HRADEC 

Sn rtl,lr) 

For the Dansk Forcning for 
International Motork0ret0jsforsi kr1ng 

Thorstein IVERSEN 

for the Liikennevakuutusyhdtstv~ 

Pt:ntti A.JO 

AI ,waging Diruto r 

For th<.· Bureau l'etHral fran<;ais 
des societes d'assuranccs 

conue lcs accidents d'automobiles 

Jean RIPOLI 

Prc•idu/1 

(Subject to the reservation l."xprcssed 111 Annex 2 .lttached) 

Germany For the HUK-Verband 

Ulf LEMOR 
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Greece 

Michael PARASKAKIS 

Chairman 

Hungary 

Ireland 

John FORDE 

Chairman 

For the Motor Insurers Bureau, 

Michael PSALIDAS 

For the Hungaria Biztosito 

Agnes SULKO 

Mtmbt:r t~/ tht: Board 

For the Irish Visiting 
Motorists' Bureau Ltd 

Noel MULVIN 

Italy (and the Republic of For the Ufficio Centrale Italiano (UCI) 
San Marino and the Vatican State) 

Luxembourg 

The Netherlands 

Norway 

Gunnar BRASK 

Managit~g Director 

Portugal 

Joao SANTOS 

Chairman 

Spain 

Ricardo PATRON 

President 

Raffaele DEIDDA 

For the Bureau luxembourgeois 
des assureurs contre les accidents automobiles 

Philippe MULLER 

Pn·.\·idt'nt 

Jan SMIT 

For the Nederlands Bureau 
der Motorrijtuigverzekcraars 

For the Trafikkforsikringsforcningcn 

Maia DOS SANTOS 

Anders BULL-LARSEN 

/Jirutot 

For the Gabinete portuj:tul:~ 

da Carta Verde 

Jose NEVES 

For the Oticina Espariol.1 
de Aseguradores de Autom6viles 

Jose Antonio NAVES 

f ·,(£·-Pn· .• ,.ft.nt 
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Sweden 

Lars G .. GORANSSON 

Cbt~irm,w of tbt Board 

Switzerland 
(and Liechtenstein) 

For the Trafikforsakringsforeningen 

Arne BRANDT 

Managing Dirl·ctor 

For the Swiss Group of 
Motor Insurers 

Jean-Marie BOLLER 

S u rl'llll)" Gnu· ra I 

United Kingdom of Great Britain 
and Northern Ireland (and the 

Channel Islands, Gibraltar, the Isle of Man) 

For the Motor Insurers' Bureau 

Timothy KENT 

Chairman 
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.·INNEX I 

DEROGATIONS 

Belgium 

Vehicles with temporary registration plates (<.:ustoms plate). 

France (and Monaco) 

Military vehicles subject to the terms of intern.ltiOnal a_gret:mcnts. 

Germany 

I. Vechides whidl, bc<.:ausc of the1r <.:onstrucuon. do not exceed the !>peed ot t. km pcr hour. 

l. Motorized mechanical cquipmt•nt the speed ot which does not exceed 20 km per hour. 

t Vehicles and trailers with tcmpor:try reg1strat1on plates (customs plate). 

4 Vehicle!> and trailers of foreign troops stationed in terntory withtn the sovcreJj!tlt\ ol Germanv, ot nvlli:..n 
support personnel or ot mc:mbcrs and their iamll1cs. when such vehicles arl· rc.e1stered bv the compch:ll! 
military authorities. 

'· Vehicles and trailers belonginj! 10 intcrnatJOilal nulJtarv headquarters ~:~t:lhlislh.·d Ill c~:rmanv hy Vlfllll' ol 
the North Atlantic Treaty (NATO). 

Greece 

Vc:hides belon~in~ to inter-j!overnmental organwwon!>. 

(Green plates - bcannl! the lcttt•rs 'CD' and ·~'\L. followed by the rt•g•str:ttlnn number.) 

2. Vehicles belonging to thl· armt•d forces and nuluary and civil pcrsonnd ot N:\ TO. 

(Yell ow plates - hearing the: lc:trcr:. ·=..A· followt•d b, the reg•stratton number) 

.~. Vehicles belonging to the Greek armed for..:~:s. 

(Pimcs bearing the letters ·[~'.) 

4. Vehicles belonging to Allied Forces Ill Gret:t:l'. 

(Plates bearing the letters · AfG'.) 

Vd1ides bearing tempor:mly rej!tStrauon plates (customs plate). 

(\X1hite plates - ht:arin~ till' kltl'r~ ·,\Ill FA' and 'E y· tollowcd by till' rc:.l:!l~tratwn numht:r) 

c-. Veh1cles ht·anng test platt:s. 

(White plates - heann~ tht: lcttt:rs '/\OK I M H. tollowt'd hy tht: rcj!IStr:uion numbcr.) 

Hungary 

Motor vehicles bt:arin~ registration platt·!> 'DT' .1nd 'CK' 

1 Motor vcludes with no rt•g•stmtton pi:Ht'!>. 

Ireland 

Vehicles with temporary rc,I!IStrauon pl:lll'~ (n•stom~ pl:Hl"). 

Italy (and the Republic of San Marino and the Vatican State) 

I. Vt:hidc with tempora~· rl·g•stratton plate:. 

1 Vehicles belonging to miiltarv· lorccs :llld 01hc:r mduarv and civd pcr!>Ollnt·l _l!l'H'rJH:d lw •nt~.rn.ltiOn.tl 
:1grecml'nts (as. tor Jnst:~ncc. plate 'AFI' and 11111:rnauonal organizations likt· !'\:\TO). 

Vehicles with no registratiOn plate~ (p.utu.ul..trly lllOtonzecl cycles). 

4 :\gricultuml machines (such as a~rinlltural tranor~. thl·lf tr;uk·rs and all otht•r \l"llll·ks d~..·-;1_en~.·d ~rcull
.:ally tor agricultural work). 
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Luxembourg 

\\:hide~ ~ith temporary registration plates. after the date of expiry mentioned on the registration plate. 

The Netherlands 

I. Vehicles with temporary registration plates (customs plate). 

2. Private vehicles belonging to Dutch military personnel and their fam1lies stationed in Germany. 

J. ·vehicles belonging to German military personnel stationed in the Netherlands. 

4. Vehicles belonging to persons attached ro Headquarters Allied Forces Central Europe . 

.S. Service vehicles of NATO armed forces. 

PortUgal 

No L 177/35 

I. Agricultural machines and motorized mechanical equipment for which registration plates are not required 
under Portuguese law. 

2. Vehicles belonging to foreign States and to international organizations of which Portugal is a Mcmbcr 
State. 

(White plates - red figures, preceded by the letters ·co· or 'FM'.) 

.l Vehicles belonging to the Portuguese State. 

(Black plates- white figures, preceded by the letters 'AM', 'AP', 'EP', 'ME', 'MG' or 'MX', according to the 
Government department concerned.) 

Switzerland: (and Liechtenstein) 

I. Manually operated vehi~les fitted with a motor and machines for agricultural work fitted with an axle and 
operated solely by one·person on foot, which are· not used ·tO tow a trni"ler, more than five months after the 
date of expiry of the sticker. -

2. Motorized-cycles and invalid wheelchairs of which cylinder capacity docs not exceed 50 cc and which. 
under normal circumstances, do not exceed a speed of 30 km per hour, more than five months alter the 
date of expiry of the registration plate. 

3. Vehicles with a temporary registration plate (customs plate), after the date of expiry mentioned on the 
registration plate. 

United Kingdom of Great Britain and Northern Ireland (and the Channel Islands, Gibraltar, the 
Isle of Man) 

I. NATO vehicles subject to the prov1sions of the London Convention of 19 June 1951 and the Paris 
Protocol of 28 August 19.H. 

2. Vehicles wuh the temporary registration plate::, ot Gibraltar (figures preceded by the letters "GG'). 
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ANNEX II 

SUSPENSIVE CLAUSES 

France (and Monaco) 

The undertaking of the Bureau central fran~ais : 

I. will become operative for accidents caused in Czechoslovakia or in Hungary by vehicles normally based 
in France or in Monaco, when the legal and statutory provisions assimilating Czc:dtoslovakia and Hungary 
to the other countries signatory to this agreement and modifying accordingly Arudes L 221.4, L 421.11 
and 12, R 211.14, R 211.28, R 421.1, R 421.69 and A 421.1 of the insurance code arc brought into effect; 

2. excludes until further notice the provisions of Article 6 (b) mentioned above trom 1ts relations wuh all of 
the other signatory bureaux. 

Greece 

Jusp~1uir·e ddu.lt o.l tht mt~tor mmnn · lmt·"'"' - (,·,,.," 

Until such time as thi~ Clause is cancelled the application of the supplementary agreement ot 12 December 
1973, to accidents in Austria, Czechoslovakia, Finland, Norway, Hungary, Swl'dcn and Switzerland caused by 
vehicles 'normally based' in Greece, is suspended. The motor insurers' bureau -Greece, will consider, in the 
light of the conditions prevailing at that time, the possibility to bring this agreement into full effect. with 
those countries, by the end of 1992 but in any case they undertake to bring it mto full effect by the end of 
199 .S at the latest. 

Italy (the Republic of San Marino and the Vatican State) 

Smpmsht clause u,l tht l~f.li'ciu Ctntnlh /t,tlt"llu 

(a) With regard to motor vehicles normally based in Italy which arc driven m Austria this agreement w1ll 
come into effeCl for accidents which occur on or after I June l~'J2. 

(b) With regard to motor vehicles normally based in Italy which are driven in Hungary. Switzerland and 
liechtenstein, this agreement will come into effect as from the date detcrnuncd by the signatonc~ 
involved when: 

(i) the necessary measures have been taken by the governments ot sud\ St:ltcs to ass1m1latc, m the event 
ot an accident within these territories, Italian citizens to national l"ltizt·ns ot these territom:s with 
n~~ard to the benefits provided by the guarantee fund, it being understood that already the <.:ltiuns of 
these territories are assimila(ed to Italian citizens it they arc VICtims oi .m accident m Italy ; 

(ii) the necessary subsequent administrative procedures have been completed by the competent ltahan 
authorities after receipt ot the confirmation that the measures under pomr (1) have bc~n taken. 
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II 

(Aas wbos1 publitation is 1101 ob/igatol)~ 

COUNCIL 

SECOND COUNCIL DIRECTIVE 

of JO December tfl3 

on the approximation of the laws of the Member Stata nlatina to insurance 
apiaat eivil liability in rea~ of the use of motor vehicles 

(14/S/EEQ 

THE COUNCIL OP THE EUROPEAN 
COMMUNmES. 

Havins reprd to the Treaty ..Wilhina the European 
Economic Community, and in particular Ankle 100 
thertOf, 

Havins reaard to the p10posal from the Commis
sion (1~ 

Havins reprd to the opinion of the European 
Parliament ('). 

Having reprd to the opinion of the Economic and 
Social Committee ("). 

Whereas, by Council Directive 72/1 66/EBC (4). u 
amended by Directive 72/430/BEC ('). the Council 
approximated the laws of the Member States relatina 
to insurance apinst civil liability in respect of the use 
of motor vehicles and to the enforcement of the obli
gation to insure apinst such liability ; 

Whereas Anicle 3 of Directive 72/166/EEC requires 
each Member State to take all appropriate meaures to 
ensure that fivil liability in respect of the usc of 
vehicles normally bued in its territory is covered by 
insurance; whereas the extent of the liability covered 
and the terms and conditions of the insurance cover 
are to be determined on the basis of those meuures ; 

(
1
) OJ No C 214, 21. 8. 1'80, p.' and OJ No C 78, 30 . .J. 

1912, p. 17, 
(') OJ No C 287, 9. ll. 1981, p. 44. 
(I) OJ No C 138, 9. 6. 1981_ p. IS. 
( 4) OJ No L 103, 1. S. 197Z. p. 2. 
(S) OJ No L Dl, .18. 11. 197Z. p. 162. 

Whereu, however. ma;or disperities continue 10 exist 
between the lawa of the different Member Scates 
concemins the ntent of this obliptioa of insullftCC 
cover ; whera~ these displrities haw a direct effect 
upon the es&lblilhment and the opemtion of the 
common market ; 

Whereas, in puticular, the extension of the obliption 
of insurance cover to include liability incunecl in 
respect of dunap to property is justified ; 

Whereu the amounll in respect of which insurance is 
compulsory mUll iD aay nent panntee victims 
adequate compensation irrapcctive of the Member 
State in which the accident Occurred: 

Whereas it is nec:eauy to make provision for a body 
to suanntee that the victim will not remain without 
compensation whe~e the vehicle which caused the 
accident is uninsured or unidentified ; whe~a it is 
important. without amendins the provisions applied 
by the Member States with reprd 10 the subsidiary or 
non-subsidiary nature of the compenurion paid by 
that body and to the rules applicable with reprd to 
subroption, to provide that the victim of such an acci
dent should be able to apply directly to that body as a 
first point of concact ; when:u, hOWftft, Member 
Sraces should be pwa lhc pouibility of applyina 
certain limited exclusions u reprds the payment of 
compensation by thlt body and of providina that 
compensation for damlp to property caused by an 
unidentified vehicle may be limited or excluded in 
view of the danpr of fnud ; 

Whereas it is in the interest of victims that the effects 
of eertain exclusion clausa be limited to the relation· 
ship between the insurer and the penon responsible 
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for the accident ; whereas, however, in the case of 
vehicles stolen or obtained by violence, Member States 
may specify that compensation will be payable by the 
abovementioned body ; 

Whereas in order to alleviate the financial burden on 
that body, Member States may make provision for the 
application of cenain excesaes where the body 
provides compensation for damage to property caused 
by uninsured vehicles or, where appropriate, vehicles 
stolen or obtained by violence ; 

Whereas the members of the family of the insured 
person, driver or any other penon liable should be 
afforded protection comparable to that of other ,third 
parties, in any event in respect of their personal 
injuries; 

Whereas the abolition of checks on insurance is 
conditional on the granting by the national insuren' 
bureau of the host country of a guarantee of compen
sation for damage caused by vehicles normally based 
an another Member State ; whereu rhe most conve
nient criterion for determining whether a vehicle is 
normally based in a given Member State is the bearing 
of a registration plate of the State ; whereu the fint 
indent of Article I (4) of Directive 72/166/EEC should 
therefore be amended to that effect ; 

Whereas, in view of the situation in certain Member 
States at the oucsct as rcprds on the one hand the 
minimum amounts, and on the other hand the cover 
and the excesses applicable by the abovementioned 
body in respect of damaae to property, provision 
should be made for transitional measures concerning 
the gradual implementation in those Member States of 
the provisions of the Directive concerning minimum 
amounts and compensation for damaae to property by 
that body. 

HAS ADOPTED THIS DIRBCfiVI! : 

Articlt I 

I . The insurance referred to in Article 3 (I) of 
Directive 72/166/EEC shall· cover compulsorily both 
damage to property and penonal injuries. 

2. Without prejudice to any higher parantees 
which Member States may lay down, each Member 
State shall require that the amounts for which such 
insurance is ·compulsory are at least: 

- in the case of personal inj\lry, 350 000 ECU where 
there is only one victim ; where more· than one 
victim is involved in a single claim, tliis amount 
shall be multiplied by the number of victims, 

- in the case of damap to property 100 000 ECU 
per claim, whatever the number of victims. 

Member States may, in plac~ of the above minimum 
amounts, provide for a minimum amount of SOO 000 

ECU for personal injury where more than one victim 
is involved in a sinale claim or, in the case of personal 
injury and damage to propcny. a minimum overall 
amount of 600 000 ECU per claim whatever the 
number of victims or the nature of the damage. 

3. For the purposes of this Directive, 'ECU' means 
the unit of account u defined in An1clc I of Regula
tion (EEq No J 180/78 ( 1~ The conversion value in 
national currency to be adopted for successive four
year periods from I January of the fint year of each 
period shall be that obtaining on the last day of the 
precedina September for which ECU conversion 
values arc available in all the Community currencies. 
The fint period shall bcJin on 1 January 1984. 

4. Bach Member State shall set up or authorize a 
body with the task of providing compensation, at least 
up to the limits of the insunnce obligation for damage 
to property or personal injuries caused by an unidenti
fied vehicle or a vehicle for which the insurance obli
sation provided for in patapph I has not been satis
fied. This provision shall be without prejudice to the 
riaht of the Member States to reprd compensation by 
that body • Mlblidiary or non-subsidiary and the right 
to make p~ for the settlement of claims 
between that body and ·the person or persons 
responsible for the accident and other insurers or 
social security bodies required to compensate the 
victim in nspect of the same accidenL 

The victim may in any case apply direcdy to the body 
which. on the basis of information provided at its 
request by the victim, shall be obliged to Jive him a 
reasoned teply rcprding the payment of any compen
sacion. 

However, Mclaber States may ncludt: the payment of 
compensation by that body in respect of penons who 
voluntarily entered the vehicle which caused the 
damaae or injury when the body can prove that they 
knew it wa uninsured. 

Member Statn may limit or e•clude the payment of 
compensation by that body in the event of damage to 
property by Ill' unidentified vehicle. 

They may also authorize. in thr case of damase to 
property caused by an uninsured vehicle an excess of 
not more than 500 BCU for which the victim may be 
responsibl~. 

furthermore, each Member State shall apply its laws, 
regulations and administrative provisions to the 
payment of compensation by this body, without preju
dice to any other practice which is more favourable to 
the victim. 

(') OJ No L 37t, lO. U. lf71, p. 1. 
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Articlt 2 

I. Each Member State shall take the necessary 
measures to ensure that any statutory provision or any 
contractual clause contained in an insurance policy 
issued in accordance with Article 3 (I) of Directive 
72/166/EEC, which excludes from insurance the use 
or driving of vehicles by : 

- persons who do not have express or implied 
authorization thereto, or 

- penons who do not hold a licence permitting 
them to drive the vehicle concemed, or 

- persons who are in breach of the statutory tech
nical requirements concemina the condition and 
safety of the vehicle concemed. 

shall, for the purposes of Article 3 (1) of Directive 
72/166/EEC, be deemed to be void in respect of 
claims by third parties who have been victims of an 
accident. 

However the provision or clause refenn lOin the fint 
indent may be involr.ed apinst pe110111 who 
voluntarily entered the vehicle which cawed the 
damaae or injury, when the in~URr can pnwc rhat they 
knew the vehicle ... stolen. 

Member States shall have the option - in the cue of 
accidents occurrina on their territory - of not 
applyina the provision in the 6nt IUbpuaarapb if and 
in 10 far as the victim may obtain compenudon for 
the damaae suHerecl froin a social accurity body. 

2. In the case of vehicles stolen or obtained by viol
ence, Member States may lay clown that the body 
specified in Article I (4) will pay compentation instead 
of the insurer under the conditions set out in para
sraph 1 of this Article; where the vehicle is nonnally 
based in another Member State, that body c.n make 
no claim apinat any body in that Member State. 

The Member States which, in the case of vehicles 
stolen or obtained by violence, piOvicle that the body 
referred to in Article 1 (4) shall pay compensation, 
may fix in respect of damaae co property an ncaa of 
not more than 250 BCU for which the victim may be 
responsible. 

The memben of the family of the insured person, 
driver or any other penon who is liable under civil law 
in the event of an accident. and whose liability is 
covered by the insurance referred co in Article I (I) 
shall not be excluded from insurance in respect of 
their penona1 injuries by vinue of that relationship. 

Artklt 4 

The fint indent of Article 1 (4) of DiRCtive 
72/166/EEC shall be repllccd by the followina : 

·- the -territory of the State of which the vehicle 
bean a rejisuation · plate,- or'. -

1. Member States shall amend their national provi
sions to comply witb this Directive not later than 31 
December 1987. They shall forthwith inform the 
Commission thereof. 

2. The provisions thus amended shall be applied 
not later than 31 December lfll. 

3. Notwithstanding parapaph 2 : 

(a) the Hellenic Republic shall have a period until 31 
December lft.S in which co increae panncees to 
the lnels tequind by Anicle I (2). If it availa itscU 
of this option the parantec must reach, by 
reference to the amoun11 laid down in that Article : 

- more than I' % aoc later than J I December 
1981, 

- 31 % not Iller than 31 December 1992 ; 

(b) the other Member States shall haw a period until 
31 December I t90 in which co incrasc auaranrea 
to the lnels required by Aaticle I (2). Member 
States which nail them~elws of this opcion must. 
by the date indicated in pananph I, ine~U~e 
parantce by •--- half the cliffetence berwecn 
the praateea ia ba oa I jaauuy" I ,14 and the 
amoun11 laid clown in Article I (2). 

... Nocwirhalandina parapph. 2 : 

(a) the ltalim Republic may provide that the exceu 
laid clown in the fifth subpuapph of Afticle I (4) 
shall be I 000 ECU ualil 31 December I 990 ; 

(b) the Hellenic Republic and Ireland may pnwicle 
that: 

- compcnsacion by the body refened to in 
Article I (4) for clamaac co paoperty shall be 
excluded until 31 December I f92, 

- the exceu tefened to in the fifth aubparapaph 
of Article I (4) and the excess referred ro in the 
second su ...... ph of Article 2 (2) shall be 
I SOO BCU unlil ll December I 99 .S. 

. Artidl 6 

1. Not later than 31 December I 919 the Commis
sion shall present ID tbe Couacil a report on the situa
tion in the Member Scates benefitina from the transi-
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tional measures provided for in Article 5 (l) (a) and (4) 
(b) and shall. where appropriate. IUbmit propoula to 
rniew these measures in the liaht of developments. 

2. Not later than 31 December I 993 the Commis
sion shall present to the Council a proa.as repott on 
the implementation of this Directive and shall, where 
appropriate. submit proposals in particular as reprds 
adjustment of the amounts laid down in Article I (2) 
and (4~ 

An;ck 1 

This Directive is addressed to the Member States. 

Done at. &ru.el&. 30 December 1983. 

For tht Council 

Dl Prtsitltnt 

G.VAllPIS 
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E 

Commission Decision 81/428/EEC of 20 May 1981 
(OJ No L 165,23. 6. 1981, p. 24). 

In the first paragraph o( Article 3, '42' is replaced by 
·so·. 

In the second paragraph of Article 3, '22' is replaced by 
'26'. 

In the first paragraph of Article 7, 'ten' is replaced by 
'twelve'. 

F 

lasaraace 

' Second Council Directive 84/5/EEC of 30 December 
1983 (OJ No L 8, II. I. 1984, p. 17). 

ArticleS (3) (a) is replaced by the following: 

'(a) the Kingdom of Spain, the Hellenic Republic 
and the Portuguese Republic shall have a 

period until 31 December 1995 in which to 
increase guarantees to the levels required by 
Arti,:le I (2). If they avail themselves of this 
option the guarantee must reach, by. reference 
to the amounts laid down in that Article: 

more than 16 o/o, not later than 31 Decem
ber 1988, 

31 o/o, not later than 31 December 1992:'. 

ArticleS (4) (b) is replaced by the following: 

'(b) the Kingdom of Spain, the Hellenic Republic, 
Ireland and the Portuguese Republic may 
provide that: 

compensation by the body referred to in 
Article I (4) for damage to property shall 
be excluded until 31 December 1992, 

the excess referred to in the fifth subpara
graph of Article I (4) and the excess 
referred to in the second subparagraph of 
Article 2 (2) shall be I 500 ECU until 
31 December 1995.' 

X. ENVIRONMENT AND CONSUMER PROTECI10N 

1. In the following Acts and in the Articles indicated, 
'forty-five' is replaced by 'fifty-four'. 

(a) Council Directive 72/276/EEC of 17 July 1972 
(OJ No L 173, 31. 7. 1972, p. 1), as amended 
by: 

Commission Directive 79/76/EEC of 
21 December 1978 (OJ No L 17, 24. I. 
1979, p. 17), 

the 1979 Act of Accession (OJ No L 291, 
19. II. 1979, p. 17), 

Council Directive 81 /75/EEC of 17 Febru
ary 1981 (OJ No L S7, 4. 3. 1981, p. 23): 

Article 6 (2). 

(b) Council Directive 76/160/EEC of 8 December 
1975 (OJ No L 31, 5. 2. 1976, p. I), as amended 
by the 1979 Act of Accession (OJ No L 291, 
19. II. 1979, p. 17): 

Article II (2). . 

(c) Council Directive 76/768/EEC of 27 July 1976 
(OJ No L 262, 27. 9. 1976. p. 169), as amended 
by: 

Council Directive 79/661/EEC of 24 July 
1979 (OJ No L 192, 31. 7. 1979, p. 35), 

the 1979 Act of Accession (OJ No L 291, 
19. II. 1979, p. 17), 

Commission Directive i2/l47/EEC of 
II February 1982 (OJ No L 63, 6. 3. 1982, 
p. 26), 

Council Directive 82/368/EEC of 17 May 
1982 (OJ No L 167, 15. 6. 1982, p. 1), 

Commission Directive 83/191 /EEC of 
30 March 1983 (OJ No L 109, 26. 4. 1983, 
p. 2S), 

Commission Directive 83/341/EEC of 
29 June 1983 (OJ No L 188, 13. 7. 1983, 
p. IS) •. 

Commission Directive 83/496/EEC of 
22 September 1983 (OJ No L 275, 8. 10. 
1983, p. 20), 

Council Directive 831574/EEC of 
26 October 1983 (OJ No L 332, 28. II. 
1983, p. 38), 

Commission Directive 84/415/EEC of 
18 July 1984 (OJ No L 228, 25. 8. 1984, 
p. 38), as corrected in OJ No L 25S, 29. 9. 
1984, p. 28: 

Article 10 (2). 
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II 

(Acts u·bflst 1'1uhiication is. not obligatory') 

. COUNCIL 

THIRD COUNCIL DIRECTIVE 

of 14 May 19.90 

on the approximation of the laws of the Member States relating to insurance 
against Civil liability in respect of the use of motor vehicles 

(90/232/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the ·European 
Economic Community, and in particular Article 1 OOa 
thereof, 

Having regard to the proposal from the Commission ('), 

In cooperation with the European Parliament (1), 

Having regard to the opinion of the Economic and Social 
Committee (l), 

Whereas, by Directive 72/166/EEC (4
), as last amended by 

Directive 84/ S/EEC ('). the Council adopted provisions on 
the approximation of the laws of the Member States 
relating to insurance against civil liability in respect of the 
use of motor vehicles and to the enforcement of the obli
gation to insure against such liability ; 

Whereas Article 3 of Directive 72/166/EEC requires each 
Member State to take all appropriate measures to ensure 
that civil liability in respect of the use of .vehicles 
normally based in its territory is covered by insurance : 
whereas the extent of the liability covered and the terms 
and conditions of the insurance cover should be deter
mined on the basis of those measures ; 

• Whereas Directive 84/ 5/EEC, as amended by the Act of 
Accession of Spain and Portugal, reduced considerably the 
disparities between the level and content of compulsory 

(') OJ No C 16, 20. 1. 1989, p. 12. 
(!) OJ No C 304, 4. 12. 1989, p. 41 and 

OJ No C 113, ·7. S. 1990. 
(l) OJ No C 159, 26. 6. 1989, p. 7. 
(
4

) OJ No L 103, 2. S. 1972. p. I. 
(') OJ No L 8, 11. 1. 1984, p. 17. 

civil liability insurance in the Member States ; whereas 
significant disparities still exist, however, in such 
insurance cover ; 

Whereas motor vehicle accident vactlms should be 
guaranteed comparable treatment irrespective of where in 
the Community accidents occur ; 

Whereas there are, in particular, gaps in the compulsory 
insurance cover of motor vehicle passengers in certain 
Member States; whereas. to protect this particularly 
-.ulnerabJe category of potential victims, such gaps should 
be filled; 

Whereas any uncertainty concemi~g the application of 
the first indent of Article 3 {2) of Directive 72/166/EEC 
should be removed ; whereas all compulsory motor 
insurance policies must cover the entire territory of the 
Community; 

Whereas in the interests of the party insured. every 
insurance policy should, moreover, guarantee for a single 
premium, in each Member State, the cover required by its 
Jaw or the cover required by the law of the Member State 
where the vehicle is normally based, when that cover is 
higher; 

Whereas Article 1 (4) of Directive 84/ 5/EEC requires each 
Member State to set up or authorize a body to compensate 
the victims of accidents caused by uninsured or unidenti
fied vehicles : whereas, however, the said provision is 
without prejudice to the right of the Member States to 
regard compensation by this body as subsidiary or nono 
subsidiary ; 
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~'hereas, however, in the case of an accident caused by an 
uninsured vehicle, the victim is required in certain 
Member States to prove that the party liable is unable or 
reiuses to pay compensation before he can claim on the 
body; v.·hereas this body is better placed than the victim 
to bring an action against the pany liable ; whereas, there
fore. this body should be prevented from being able to 
require that the victim, if he is to be compensated, should 
establish that the party liable is un~ble or refuses to pay ; 

Whereas, in the event of a dispute between the body 
referred to above and a civil liability insurer as to which 
of them should compensate the victim of an accident. 
Member States, to avoid any delay in the payment of 
compensation to the victim, should ensure that one of 
these parties is designated to be responsible in the fif?t 
instance for paying compensation pending resolution of 
the dispute ; 

Whereas motor vehicle accident victims sometimes have 
difficulties in finding out the name of the insurance 
undenaking covering the liability arising out of the usc of 
a motor vehicle involved in an accident ; whereas, in the 
interests of such victims. Member States should take the 
necessary measures to ensure that such information is 
made availabie promptly ; 

'\:('hereas the previous two Directives on civil liabiiity ir. 
respect of motor vehicl~s should, in view of all these 
considerations, be supplemented in a uniform manner ; 

~'hereas such an addition, which leads to greater protec
tion for the oarties insured and for the victims of acci
dents, will fa~ilitatc still funhcr the crossing of internal 
Communicy frontiers and hence the establishment and 
functioning of the internal market; whereas, therefore, a 
high level of consumer protection should be taken as a 
basis; 

Whereas, under the .terms of Article 8c of the Treaty. 
account should be taken of the extent of the effort which 
must be made by certain economies which show differ
ences in development; whereas cenain Member Srates 
should, therefore, be granted transitional · arnngc:ments so 
that certain provisions of this Directive may be imple
mented gradually. 

HAS ADOPTED THIS DIRECTIVE : 

Articlt 1 

Without prejudice to the second subparagraph of Article 
2 (1) of Directive H4/S/EEC, the insurance referred to in 
Article 3 ( 1) of Directive 72/166/EEC shall cover li4lbility 
for personal injuries to all passengers, other than the 
dri\'er, arising out of the usc of a vehicle .. 

For the purposes of this Directive, the meaning of the 
term 'vehicle· is as de(ined in Anicle 1 of Directive 
72/166/EEC. 

Article 2 

Member States shall take the necessary steps to ensure 
that all compulsory insurance policies against civil liab
ility arising out of the usc of vehicles: 

- cover, on the basis of a single premium, the entire 
'erritOI')' of the Community, and 

- guarantee, on the basis of the same single premium, 
in each Member State, the cover requited by its law or 
the cover required by the law of the Member State 
where the vehicle is normally based when that cover is 
higher. 

Articlt J 

The following sentence shall be added to the first sub
paragraph of Article 1 (4) of Council Directive 84/S/EEC: 

'However, Member States may not allow the body to 
make dtc payment of compensation conditional on 
the victim's establishing in any way that the person 
liable is unable or refuses to pay.' 

Articlt 4 

In ~he evenr of a dispute between the body referred to in 
Article i (4) of Directive 84/ S/EEC and the civil liability 
insurer as to which must compensate the victim, the 
Member States shall take the appropriate measures so that 
one of these parties is designated to be responsible in the 
first instance for paying compensation to the victim 
without delay. 

If it is ultimately decided that the other party should have 
paid all or pan of the compensation, that other party shall 
reimburse accordingly the party which bas paid. 

Articlt ' 

I. Member States shall adopt the necessary measures to 
ensure that the panies involved in a road traffic: accident 
arc able to ascc~in prompdy the identity of the 
insurance undertaking covering the liabiliry arising out of 
the use of any motor vehicle involved in the accidenL 

2. Not later than 31 December 199 S, the Commission 
~hall present to the European Parliament and the Council 
a rcpon on the implementation of parapaph 1 of this 
Article. 

'X1here necessary, the Commission shall submit appro
pri:te proposals to the Council. 

Articlt 6 

I. M~mber States shall take the measures necessary to 
cornpi)· with this Directive not later than 31 December 
1992. They shall forthwith inform the Commission 
thereof. 
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2. By way of exception from paragraph I : 

the Hellenic Republic, the Kingdom of Spain and th~ 
Portuguese Republic have until 31 December J 995 to 
comply with Article 1 and 2, 

- Ireland shall have until 31 December 1998 to comply 
with Article 1 as regards pillion passengers of motor
cycles and until 31 December 1995 to comply with 
Article 1 as regards other vehicles and to comply with 
Article 2. 

/irticie 7 

This Directive is addressed to rhe Member States. 

Don~ at Brussels, 14 May 1990. 

For the Council 

Tbt Pruidtnt 

D. J. O'MALLEY 
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COMMISSION 

COMMISSION RECOMMENDATION 

of I January 1911 

on accelerated settlement of claims under insurance aaainst civil liability in 
respect of the use of motor vehicles 

(81/76/EEq 

niE COMMISSION OP THE EUROPEAN 
COMMUNITIES. 

Havins reprd to the Treaty establishing the European 
Economic Community. and in particular Article 155 
thereof. 

Whereas motor vehicles are responsible for a sipifi
c:ant proportion of accidents occurrins in the Commu
nity; 

Wherns, on 7 Aupst I 980, the Commission 
pmented to the Council a proposal for a second 
DiJec:cive on the approxiiQtion of the laWI of the 
Member States relatin1 to insurance apinst civil 
liability in respect of the usc of motor vehicles ; 
wheleas that proposal is aimed at rcclucina certain 
clilpuitia which continue to exist between the oblip
tory motor vehicle civil liability insurance schemes in 
the different Member Slates. in order to ensure that 
mo10r vehicle accident victims have equivalent cover 
in all Member Scates ; 

'Wherns. however, that proposal does not deal with 
the procedures used to settle claims ; whereas it is not 
poaible to establish a uniform procedure in all 
Member States for forwardinJ police reporu. panicu
lady in view of the effect in this area of principles of 
public policy aovemina the administration of justice; 

Whereas the period elapsina between the occurrence 
of a road accident and the payment of compensation 
by the insurer of the person liable is occasionally 
extmnely lenJlhy ; whereas such lengthy periods are 
undoubccclly prejudicial to accident victims; 

Whereas such lengthy periods are largely attributable 
to the slowness of the legal procedures for deter
minin& liability and fixing compensation; 

Whereas procedures have been introduced in some 
Member States enablins the parties concerned and 
their insuren to obtain more rapid access to police 
repons containins the particulars that are essential for 
settling claims ; whereas it is appropriate to encouraae 
the extension of such arranpments. 

HEREBY RECOMMENDS: 

Artitl' I 

The Member States shall take all the measures nec:a
sary to facilitate the communication to tb01e 
concerned of police reports and ocher documents 
necessary for the payment of compensation by 
insuren coverins apinst civil liability in respect of 
the use of motor vehicles. 

A.rtick 2 

Member States shall inform the Commission of the 
measures they take on the basis of this recommenda
tion. 

Artie/' J 

This recommendation is addressed to the Member 
States. 

Done at Brussels, 8 January 1981. 

For the Commission 

Christopher 11JGENDHA T 

M'miHr of the Commission 
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Ill. Proposed measures 

1. Pension Funds 

COM(93)237 ; COM(91)301 - SYN 363 
Amended proposal for a Council Directive relating to the freedom of management and 
Investment of funds held by Institutions for retirement provision 
(OJ C 171, 22.06.93, p. 13-19; OJ C 312 03.12.1991 p. 3) 

2. Wlndlng-uo of Insurance undertakings 

COM(89}394 ; COM (86)768 - SYN 80 
Amended proposal for a Council Directive on the coordination of aws, regulations 
and administrative provisions relating to the compulsory winding-up of direct 
Insurance undertakings 
(OJ C 253, 06. 10.1989, p. 3 ; OJ C 71, 19.03.87, p. 5) 

3. Insurance contracts 

COM (80)854 ; COM (79)355 - SYN 11 
A1end1ent of the proposal for a Council Directive on the coordination of laws, 
regulations and administrative provisions relating to Insurance contracts 
(OJ C 35, 31.12.1980, p. 30-39; OJ C 190, 28.07.1979, p. 2) 

4. Guarantees Issued bY Insurance undertakings 

COM (90)567; COM (88)805 - SYN 180 
Amended proposal for a Council Regulation on guarantees Issued by credit 
Institutions or Insurance undertakings 
(OJ C 53,28.02.91, p. 74; OJ C 51 28.02.1989 p. 6) 
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II 
(Preparatory Acts) 

COMMISSION 

Amended proposal for a Council Directive relating to the freedom of management and 
investment of funds held by institutions for retirement provision(') 

(93/C 171/11) 

COM(93) 23 7 final - SYN 363 

(Submitted by the. Commission pursWJnt to Article 149 (3) of the EEC Treaty on 26 May 1993) 

THE COUNCIL OF 11iE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Articles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas institutions for retirement provtston are 
institutions sui generis which are amongst the largest and 
most important financial institutions within the 
Community and often represent an alternative means of 
providing the same benefits as are provided by other 
competing financial institutions; 

Whereas the provision of supplementary retirement 
benefits through institutions for retirement provision is a 
matter of considerable importance for social policy 
within the Community and forms one part of the overall 
strUcture of retirement provision, the components of 
which vary considerably between Member States, 
particularly as regards the level and the form of statutory 
social security retirement benefits; whereas there is no 
intention to alter at Community level the balance which 
has been arrived at in individual Member States in this 
respect; whereas the provision of supplementary 
retirement benefits can facilitate the effective provision 
of a satisfactory level of overall retirement income; 
whereas the protection of rights to retirement benefits is 
therefore a matter of proper concern and great 
importance for the Member States; 

Whereas the provisions of the Directive apply equally to 
many different types of institution for retirement 
provision : ncluding institutions which operate on a fully 
funded basis, but also some institutions operating essen-

(') OJ No C 312, 3. 12. 1991, p. 3. 

tially on a pay-as-you-go basis with compulsory 
membership and limited reserves on the basis of gener
ational transfers; whereas such institutions are different 
in inany other respectS; whereas the characteristics which 
are necessary for their stability must be taken into 
account; 

Whereas freedom of services extends to the provision of 
investment management services and custody services to 
institutions for retirement provision; whereas a situation 
where such institutions are restricted to the use of 
investment managers or custodians established in a 
particular Member State is incompatible with the 
principle of freedom of services; whereas the 
requirements for authorization and mutual recognition 
of the providers of such services are set out under the 
legislation applicable to these providers; 

Whereas institutions for retirement provtston represent 
major accumulations of capital within the Communitv; 
whereas the provisions of Council Directive 88/36i/ 
EEC (Z) (capital movements) have a clear impact on such 
institutions but are without .prejudice to the right of 
Member States to take all requisite measures to prevent 
infringements of their laws and regulations, inter alia in 
the field of prudential supervision of financial 
institutions; whereas it is therefore necessary to define in 
more detail the prudential investment rules which are 
consistent with the free movement of capital and the 
freedom of services; whereas the adoption of common 
prudential investment principles will facilitate the 
exercise of the freedom of establishment for institutions 
for retirement provision; 

Whereas the protection of members' rightS requires that 
the assets of institutions for retirement provision be 
invested in a prudent manner; whereas capital 
movements within the Community mus.t not lead to a 

e> OJ No L 178, 8. 7. 1988, p. 5. 
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situation where an increased level of risk could endanger 
those rights; whereas the assets of institutions for 
retirement provision must therefore be invested with the 
care, skill, prudence and diligence under the circum
stances then prevailing that a prudent man acting in a 
like capacity and familiar with such matters would use in 
the conduct of an enterprise of a like character and with 
like aims; whereas those responsible for the investment 
of the assets of an institution for retirement provision, 
such as the directors or trustees of such an institution, 
and their delegates, such as external or internal managers 
and advisors, must act together in the sole interest of 
plan panicipants and beneficiaries; whereas no 
investment should be made for the panicular interest of 
any such directOrs or trustees or of their delegates, nor 
should any investment be made to pursue solely the 
interests of _the undertaking or undertakings which 
sponsor the institution or any associated undertaking; 
whereas the investment of the assets of an institution for 
retirement provision should follow the principles of 
sufficient diversification, quality, liquidity and restraint 
on investment in the sponsoring undertaking or as
sociated undertakings; whereas the investment of such 
assets must be considered and judged within the context 
of the overall ponfolio and the performance objectives 
and risk tolerance of the institution and not within the 
context of each investment taken in isolation; 

Whereas supplementary retirement prov1s10n is often 
organized on an occupational basis either for a panicular 
sector or associated with panicular undenakings; 
whereas as a result of progress towards the single market 
such undertakings are often organized on a basis whic}:l 
crosses national borders and wish to organize retirement 
provision on a consistent basis; whereas direct and 
indirect barriers still exist to the free provision of cross
border services by institutions for retirement provision; 
whereas in this respect there are also requests from 
consumer representatives to take the Community 
dimension into account in the development of supplemen
tary retirement benefits; whereas this dimension could, 
subject to certain conditions, contribute to the transna
tional mobility of workers; whereas funher work needs 
to be done on this subject, taking into account the 
difference between the types of institution for retirement 
provision and not calling into question ~he functioning of 
institutions with compulsory membership, 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

1. This Directive shall apply to institutions for 
retirement provision in order to ensure certain freedoms 
concerning the management and investment of their 
assets. 

2. This Directive shall not apply to financial 
institutions which are covered by 

- Council Directive M9/646/EEC ('), 

- Council Directive 92/96/EEC e), 

- Council Directive 92/49/EEC ('), 

- Council Directive 85/611/EEC (4
), 

- Directive (investment services directJ\·e.l. 

Article 2 

For the purpose of this Directive: 

(a) 'institution for retirement provision' means an 
institution or a fund, other than a statutory social 
security body, established separately from any spon
soring undenaking or body for the purpose of 
financing supplementary retirement benefits, 
including those prescribed by, or provided for, in 
social security legislation and which constitute 
reserves which are capable of being invested in 
assets. 

A non-exhaustive list as at the date of adoption of 
this Directive of the statutory social security bodies, 
referred to in the above subparagraph, is contained 
in the Annex. 

Member States shall inform the Commission of any 
changes to this list which shall be published in the 
Official journal of the European Communities; 

(b) 'retirement benefits' means benefits in the form of 
pensions, whether for life-time or a temporary 
period, or in the form of lump sums paid on death, 
disability, cessation of employment or when a 
defined retirement age is reached, or suppon 
payments in case of sickness or indigence ~,.hen they 
are supplementary to the abovementioned benefits. 
Benefits which replace statutory social security 
benefits are regarded as retirement benefits within 
this definition; 

(c) 'sponsoring undenaking' means any private or public 
undenaking which pays contributions, or the 
employees or members of which pay contributions, 
into an institution for retirement provision; 

(d) 'sponsoring body' means any private or public body 
which pays contributions, or the employees or 
members of which pay contributions, into an 
institution for retirement provision. 

Article J 

1. Member States which permit the external 
management of the investments of cenain forms of 
institution for retirement provision shall not restrict the 
freedom of such institutions to choose an investment 

C) OJ No L 386, 30. 12. 1989, p. 1. 
(l) OJ No L 360, 9. 12. 1992, p. 1. 
C) OJ No L 228, 11. 8. 1992, p. 1. 
e> OJ No L 375, 31. 12. 1985, p. 3. 
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manager, for pans or the whole of their assets, who is 
established in another Member State and duly auth
orized for this activity, according to Directives 
92/96/EEC, . . . (investments services directive) or 
89/646/EEC. 

2. Member States shall allow institutions for 
retirement provision of which the sponsoring under
takings or bodies belong to a group of undertakings or 
bodies to organize the management of their investments 
on a group basis, through one of these institutions. This 
shall not affea the right of Member States to provide 
that institutions for retirement provision shall be 
managed by a separate legal entity. 

3. Member States which permit or require that the 
assets of an institution for retirement provision are held 
by a custodian shall not restria the freedom of such 
institutions to choose a custodian to hold parts or the 
whole of their assets who is established in another 
Member States and duly authorized according to 
Directive 89/646/EEC or . . . (investment services 
direaive), or is accepted as a depositary for the purposes 
of Directive 85/611/EEC. 

Article 4 

1. Member States shall require institutions for 
retirement provision established within their territory to 

invest all assets held to cover expected future retirement 
benefit payments in accordance with the following prin
ciples: 

(a) the assets shall be invested in a manner appropriate 
to the nature and the duration of the corresponding 
liabilities and the level of their funding, taking 
account of the requirements of security, quality, 
liquidity and profitability of the institution's portfolio 
as a whole; 

(b) the assets shall be sufficiently diversified in such a 
way as to avoid major accumulations of risk in the 
portfolio as a whole; 

(c) investment in the sponsoring undertaking or under
takings or in affiliated or associated undertakings 
shall be restriaed to a prudent level. 'Affiliated 
undertakings' are those between which a relationship 
exists as described in Anicle 1 of Council Directive 
83/349/EEC (1). 'Associated undertakings' are those 
over which the sponsoring undertaking or under
takings or an affiliated undertaking exercises a 
significant influence as described in Article 33 (1) of 
Direaive 83/349/EEC. 

C) OJ No L 193, 19. 7. 1983, p. 2. 

In the application of these pnnctples the extent of any 
insolvency insurance or State guarantees may be taken 
into account. 

2. Member States shall not require institutions for 
retirement provision to invest in particular categories of 
assets or to localize their assets in a particular Member 
State. 

3. Member States shall in no case require institutions 
for retirement provision to hold more than 80 °/o of their 
assets in matching currencies, after taking account of the 
effect of any currency hedging instruments held by the 
institutions. In the case of those institutions for 
retirement provision whose liabilities are not fixed in 
monetary terms, but are for instance linked to future 
salary levels, this percentage shall be reduced to 60 %. 

Assets denominated in ecus shall be regarded as 
matching any particular currency in the Community. 

4. Member States shall not subject the investment 
decisions of an institution for retirement provision or its 
investment manager to any kind of prior approval or 
systematic notification requirements. 

5. Member States may lay down more detailed rules 
consistent with paragraphs 1 to 4. 

Article 5 

l. Member States shall bring into force the laws, 
regulations and administrative provisions necessary to 

comply with this Directive not later than ... They shall 
forthwith inform the Commission thereof. 

When Member States adopt these provisions, these shall 
contain a reference to this Directive or shall be accom
panied by such reference at the time of their official 
publication. The procedure for such reference shall be 
adopted by Member States. 

2. Member States shall communicate to the 
Commission the texts of the main laws, regulations or 
administrative provisions which they adopt in the field 
covered by this Directive. 

Article 6 

This Directive is addressed to Member States. 
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ANNEX 

List of social security bodies referred to in Article 2 (a) 

BELGIQUE/BELGIE 
I 

Office national des pensions, Bruxelles - Rijksdienst voor werknemerspensioenen, Brussel 

lnstitut national d'assurances sociales pour travailleurs independants, Bruxelles - Rijksinstituut voor de 
sociale verzekeringen · der zelfstandigen, Brussel 

DAN MARK 

Arbejdsmarkedets Tillzgspension (A TP) 

DEUfSCHLAND 

Bundesversicherungsanstalt fur Angestellte (BfA) 

Landesversicherungsanstalten (LV Aen) 

Bundesknappschaft 

Altershilfe fur Landwirte 

Seekasse 

Bundesbahnversicherungsanstalt 

Berufsstiindische V ersorgungswerke 

(Ante, Architekten, Apotheker, Notare, Rechtsanwalte, Tierarzte, Zahnllrzte) 

Zusatzversorgung des offendichen Dienstes 

HELLA.S 

'lopu!J.(l KmvrovtK<i>v AacpaA.i.c:n:rov (IKA) 

Ta~io l:uvt~trov AutoKLVTinatrov 

Ta~i.o l:uvt~v Kat EntKoupucit~ AocpcULCJ11~ OpooronLKOO ft:ropytKrov l:uvtta~.ptanK<i>v Opyavroatrov 

Ta~i.o l:uvt~£(1)V npoorontKOO Hl:An 

Ta~i.o l:uvt~£(1)V flpoo(l)lttKOO 8tpaX£UtTIPiou «0 Euayyti..L<Jj.U)~» 

Ta~io Aa(j)t}A.LCJTl~ flpoorontKoi> AmpalL<JniCli~ Etal.ptLCL~ «H ESvudp• 

Ta~io l:uvt~trov flpooromKoi> ESvtKli~ Tpaxt~11~ tTl~ ~ 

Ta~io l:uvt~V npoorontKOO Tpa~Tj~ EJJ..clOO~ KaL KtTjJ1(ltlKft~ 

Ta~io l:uvt~£(1)V flpoo(l)lttKoi> Aypott~ Tpaxt~11~ tTl~~ 

Ta~io Aa(j)t}A.l<JT'j~ flpoo(l)lttKOO lovuoi~·Aai:Kit~ Tpaw;Tj~ 

Ta~i.o Amp«A\Oll<; OpoorontKou ETBA 

Ta~io Aa(j)t}A.lO'Tl<; flpoo(l)nucou OTE 

Ta~io ExayytA.j.wtuilv Kat Btotqvrov Ell.ali~ (TEBE) 

Ta~io Aoq»clAL<JTj~ EJUt6p(l)v 

Ta~io Aa(J)clAL<JTj~ NauttKiliv flpaKt6prov KUL YxallflA.rov 

Ta~i.o l:uvta~v EKtU.mvtat<i>v 

Ta~io np6vo~ ~£V00Qx(l)V 

T aJ.~.Eio l:uvt~ No11tKrov 

Ta!l£io l:uvt~TJ~ Kal Autaaq»aALCJ11<; YyttOVOj.LLK<i>v (11:A Y) 

Ta~io l:uvt~~ MTJxavtK<i>v Epyoi..TJnt<i>v 6TJj.LOOirov 'Epyrov (TI:M~E) 

Ta~i.o l:uvt<il;trov npoorontKOU Eqrru.ttpi.OO>v A8TJVciJv-8taaaA.oviKTJ~ 

T a~i.o Aa(J)clAL<JTj~ IOtOKtTitciJv r.uvtaKtrov KUL Y xallflA.rov Tuxou 

:_2. b. Y3 
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TaJLElo Iuvtci;E(J)v EipTJ~LOOnmA.c.i>V Kat Ymll.i}A.wv IlpaKtopdmv 8tcroaA.ovil01~ 

TaJLElo AcrqKJA.lat:(J)v T£XVtK<i>v Ti>nou ASftv<l>v Kat 9t:ooaA.ovil01~ 

OpyavwJW<; rwpytKOOV AoqKIAlo£(1)V (OrA) 

TAOEO hmoopo11ui>v 

TEAOE AtM011CLt(I)V 

ETE M£"Mllou 

TEAEYEE Opyav<i>at(l)v 

TEAOETm~v 

TEAOOZ Otvonot.~ 

TEA YE Katcumuwt(I)V 

TFAAn AocpaMcmK<i>v EntX£\¢t<JEmv 

TEA Hl.EIC'tp0t£XVI.t00V 

TEA~ EtM.oupyt.K<i>v Epyaat.eilv 

TEA Y ~ronK<i>v Epyaau.Ov 

TEAOE Ottpclai.Of;t&ilv 

TEA YE Tpocpi~v 

TEAn At:ponopt.K<i>v Ent'Xt:t¢1<reo>v 

TEAEir EKnal&\xn]~ 

'IBpuJ.la Kot.V(J)Vl.K<i>v AocpallaEmv- TaJ,&£lo Ent.Koupt.~ AocpcU.I.OlK Mto&>t<i>v (IKA-TEAM) 

TaJ,&£lo Aproyi}~ npoo(l)n:LKOU OTE 

~ E1nKoupt.Ki}~ AmptUL<J11~ l1t1C1JY6pmV 

TaJLElo Ent.KouptKi}~ Acrqxi).L<J11~ X1111tK<i>v 

TaJ,&£lo Ent.KouptKi}~ Acr¢At<J11~ Ynall:ft)..rov PaSt.OCp<i>vou Kat TTJA£6pa~ 

TaJ,&£lo Ent.Koupt.Ki}~ Acrq~tUt<J11<; Aptonoui>v 

TaJ,&£lo E:JtlKOupt.Ki}~ Ao¢AL<J11~ Kat np6vo~ Opoo(l)7tlKOU EPT 2 

ESPANA 

Instituto Nacional de Ia Seguridad Social 

lnstituto Nacional de Empleo 

Instituto Social de Ia Marina 

Mutualidad General de Funcionarios Civiles del Estado 

Mutualidad Nacional de Previsi6n de Ia Administraci6n Local 

Mutuas patconales de accidentes de tcabajo reguladas en Ia Ley General de Seguridad Social 

FRANCE 

Agence centrale des organismes de securite sociale (ACOSS) 

Union pour le recouvrement des cotisations de securite sociale et d'allocations familiales (URSSAF) 

Caisse nationale d'assurance vieillesse des travailleurs salaries (CNA VTS) 

Caisses regionales d'assurance maladie (CRAM) 

Caisse regionale d'assurance vieillesse de Stcasboucg 

Caisses generales de securite sociale des depanements d'outre-mer 

Caisses des Fran~ais de l'etranger 

Fonds national de solidarite 

Caisse centrale de secours mutuels agricoles 
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Caisse nationale d'assurance vieillesse mutuelle agricole 

Caisses de mutualit.e sociale agricole 

Caisse de prevoyance sociale de Saint-Pierre-et-Miquelon 

Caisse nationale de retraite des agentS des collectivites locales (CNRACL) 

Fonds special des ouvriers de l'Etat 

Caisse autonome nationale de Ia securit.e sociale dans les mines (CANSSM) 

Etablissement national des invalides de Ia marine (ENIM) 

Caisse de retraite et de prevoyance des clercs et employes de notaires (CRPCEN) 

Caisses des organisations autonomes d'assurance vieillesse des professions an.isanales (Cancava, AVA), des 
professions industrielles et commerciales (Organic) et des professions liberates (CNAVPL) visees a l'an.icle 
L 621-3 du code de Ia securite sociale 

Caisse nationale des barreaux fran~is (CNBF) 

Caisse mutuelle d'assurance vieillesse des cultes (Camavic) 

Union nationale interprofessionnelle pour l'emploi dans l'industrie et le commerce (Unedic) 

Associations pour l'emploi dans l'indusuie et le commerce (Assedic) 

IRElAND 

The Social Insurance Fund established under Section 122 of the Social Welfare (Consolidation) Act 1981 

IT ALIA 

lstituto nazionale della previdenza sociale 

Ente nazionale di previdenza e assistenza per i lavoratori dello spettacolo 

Istituto nazionale di previdenza per i dirigenti di aziende industriali, Roma 

lstituto nazionale di previdenza per i giornalisti italiani «G. Amendola• 

Ente nazionale di previdenza ed assistenza medici 

Ente nazionale di previdenza ed assistenza farmacisti 

Ente nazionale di previdenza ed assistenza veterinari 

Cassa nazionale di previdenza per gli ingegneri ed architetti 

Cassa nazionale di previdenza ed assistenza a favore dei geometri 

Cassa nazionale di previdenza ed assistenza a favore degli avvocati e dei procuratori 

Cassa nazionale di previdenza ed assistenza a favore dei dottori commercialisti 

Cassa nazionale di previdenza ed assistenza a favore dei ragionieri e periti commerciali 

Ente nazionale di previdenza ed assistenza per i consulenti del lavoro 

Cassa nazionaJe notariato 

Fondo di previdenza a favore degli spedizionieri doganali 

Ente nazionale assistenza rappresentanti di commercia (Enasarco) 

lstituto nazionale della previdenza dipendenti amministrazione pubblica (lnpdap) 

Ente ferrovie dello Stato 

Istituto postelegrafonico 

LUXEMBOURG 

Etablissement d'assurance contre Ia vieulesse et l'invalidite, Luxembourg 

Caisse de pension des employes prives, Luxembourg 

Caisse de pension des artisans, des commer~anu et des industriels, Luxembourg 

22.6.93 
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Caisse de pension agricole, Luxembourg 

Caisse de prevoyance des fonctionnaires et employes communaux 

NEDERlAND 

Fondsen en instellingen als bedoeld in de Organisatiewet Sociale Verzekeringen en de Wet op de Sociale 
Verzekeringsbank, telkens in de van kracht zijnde versies 

PORTIJGAL 

Centro N acional de PenSOes 

Caixa Nacional de Seguros de Doen~as Profissionais 

Caixa de Previdencia do Pessoal da Companhia Ponuguesa Radio Marconi 

Instituto de Gestio Financeira da Seguran~a Social 

Fundo Especial da Cain de Previd~ncia do Pessoal da Companhia de Carris de Ferro de Lisboa 

Fundo Especial de Seguran~ Social da Banca dos Casinos 

Fundo Especial da Caixa de Previdencia dos Profissionais de Espectaculos 

Caixa de Previdencia dos Advogados e Solicitadores 

Caixa Geral de Aposenta~s 

Montepio dos Servidores do Estado 

Fundo de PenSOes dos Militares das For~as Armadas 

UNITED KINGDOM 

A. Great Britain 

National Insurance Fund maintained under the control and management of the Secretary of State under 
S. 161 (1) of the Social Security Administration Act 1992 

B. Northem Ireland 

Northern Ireland National Insurance Fund maintained under the direction of the Northern Ireland 
Department of Finance and Personnel under S. 141 (1) of the Social Security Administration (Northern 
Ireland) Act 1992 

C. Gibraltar 

Social Insurance (Pensions) Fund maintained under the control and management of the Director of 
Labour and Social Security 
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II 
( Prrparatory Acts) 

COMMISSION 

Proposal for a Council Directive relatiag to the freedom of management ud investment of 
funds held by institutions for retirement provision 

(91/C 312/04) 

COM(91) 301 final- SYN 363 

(Submitted by tht Commission on 21 October 1991) 

THE COUNCIL OF THE EUROPEAN COMMUNffiES, 

Having regard to the Treaty establishing the European 
Economic Community, and in panicular Anicles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opmaon of the Economic and 
Social Committee, 

Whereas institutions for retirement provasaon are 
institutions sui generis which are amongst the largest and 
most imponant financial institutions within the 
Community and often represent an alternative means of 
providing the same benefitS as are provided by other 
competing financial institutions; 

Whereas the prov1s1on of supplementary retirement 
benefits through institutions for retirement provision is a 
matter of considerable imponance for social policy 
within the Community and forms one pan of the overall 
structure of retirement provision, the componentS of 
which vary considerably between Member States, 
panicularly as regards the level and the form of statutory 
social security retirement benefitS; whereas there is no 
intention to alter at Community level the balance which 
has been arrived at in individual Member States in this 
respect; whereas the prov1s1on of supplementary 
retirement benefits can facilitate the effective provision 
of a satisfactory level of overall retirement income; 
whereas the protection of rights to retirement benefits is 
therefore a matter of proper concern and great 
importance for the Member States; 

Whereas _the provisions of this Directive apply equally to 
many dtfferent types of institution for retirement 
provision including institutions which operate on a fully 
f~nded basis, but also some institutions operating essen
tially on a pay-as-you-go basis with compulsory 
~embership and limited reserves on the basis of genera
tional transfers; whereas such institutions are different in 
many other respectS; whereas the characteristics which 
are necessary for their stability must be taken into 
account; 

~hereas freedom of services extends to the provision of 
mvestment management services and custody services to 
institutions for retirement provision; whereas a situation 
where such institutions are restricted to the use of 
investment managers or custodians established in a 
panicular Member State is incompatible with the 
principle of freedom of services; whereas the 
requirements for authorization and mutual recognition 
of the providers of such services are set out under the 
legislation applicable to the$e providers; 

W~ereas institutions for retirement provision represent 
maJOr accumulations of capital within the Community; 
whereas the provisions of Directive 88/361 /EEC (') 
(capital movementS) have a clear impact on such 
institutions but are without prejudice to the right of 
Member States to take all requisite measures to prevent 
infringements of their laws and regulations, inter alia, 
in the field of prudential supervision of financial 
institutions; whereas it is therefore necessary to define in 
more detail the prudential investment rules which are 
consistent with the free movement of capital and the 
freedom of services; whereas the adoption of common 
prudential investment principles will facilitate the 

C) OJ No l. J7S. t1 7 1988, p. 5. 
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exercise of the freedom of establishment for institutions 
for retirement provision; 

Whereas the protection of members' rights requires that 
the assets of institutions for · retirement provision be 
invested in a prudent manner; whereas capital 
movements within the Community must not lead to a 
situation where an increased level of risk could endanger 
those rights; whereas the assets of instiwtions for 
retirement provision must therefore be invested with the 
care, skill, prudence and diligence, under the circum
Stances then prevailing, that a prudent person acting in a 
like capacity and familiar with such maacrs, would use 
in the conduct of an enterprise of a like character and 
with like aims; whereas those responsible for the 
investment of the assets of an instiwtion for retirement 
provision, such as the directOrs or uustees of such an 
institution, and their delegates, such as external or 
internal managers and advisers, mUSt act together in the 
sole interest of plan panicipants and beneficiaries; 
whereas no investment should be made for the panicular 
interest of any such directOrs or uustees or of their 
delegates, nor should any investment be made to pursue 
solely the interestS of the undenaking or undertakings 
which sponsor the institution; whereas the investment of 
the assets of an institution for retirement provision 
should follow the principles of sufficient diversification, 
quality, liquidity and restraint on investment in the spon
soring undertaking or undenakings; whereas the 
investment of such assets must be considered and judged 
within the context of the overall ponfolio and the 
performance objectives and risk tolerance of the 
institution and not within the context of each investment 
taken in isolation; 

Whereas supplementary retirement provision is often 
organized on an ~cupatio~al basis ~ither for a parti~ular 
sector or assoctated w1th parucular undenakings; 
whereas as a result of progress towards the single market 
such undenakings are often organized on a basis .which 
crosses national borders and wish to organise _retirement 
provision on a consistent basis; whereas direct and 
indirect barriers still exist to the free provision of cross
border services by institutions for retirement provision; 
whereas in this respect there are also requests from 
consumer representatives to take the Community 
dimension into account in the development of 
supplementary retirement benefits; whereas this 
dimension could, subject to cenain conditions, 
contribute to the transnational mobility of workers; 
whereas further work needs to be done on this subject, 

· taking into account the differences between the types of 
institution for retirement provision and not calling into 
question the functioning of institutions with compulsory 
membership. 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

1. This Directive shall apply to institutions for 
retirement provision in order to ensure certain freedoms 
Concerning the management and investment of their 
asseu. 

2. This Directive shall not apply to financial 
instiwtions which are covered by~ 

Directive 89/646/EEC ('); 

Directive . .1 . . ./EEC (third life assurance Directive)('); 

Directive . .1 .. ./EEC (third non-life insurance 
Directive) ('); 

Directive 85/611/EEC e>; 
Directive . ./. . ./EEC (investment services Directive) (5

). 

Article 2 

For the purpose of this Directive: 

(a) institution for retirement provision means an 
institution which is established separately from any 
sponsoring undertaking for the purpose of financing 
retirement benefits to a group of persons defined 
by an occupational or professional or similar 
relationship. Institutions, other than competent 
institutions within the meaning of Regulation No 
1408/71 ('), which provide retirement benefitS 
prescribed by or provided for in social security legis
lation are regarded as institutions for retirement 
provision within this definition; 

(b) rrtimnmt bmefits means benefits in the form of 
pensions, whether for life time or a temporary 
period, or in the form of lump sums paid on death, 
disability, cessation of employment or when a 
defined retirement age is reached, or support 
paymentS in case of sickness or indigence when they 
are supplementary to the abovementioned benefitS. 
BenefitS which replace social security benefits as 
defined above are regarded as retirement benefitS 
within this definition; 

(') OJ No. L 386, 30 12. 1989, p. t. 
C) OJ No L . 
(') OJ No L . 
(•) OJ No L 375, 31. 12. 1985, p. 3. 
(') OJ No . 
(') OJ No l. 149, 5. 7. 1971, p. 2. 
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(c) sponsoring undertaking means any undenaking or 
other body which pays contributions into an 
institution for retirement provision. 

Article J 

1. Member States which pennit the external 
management of the investments of certain forms of 
institution for retirement provision shall not restrict the 
freedom of such institutions to choose an investment 
manager, for parts or the whole of their assets, who is 
established in another Member State and duly auth
orized for this acuvaty, according to Directive 
. ./ .. ./EEC (third life assurance Directive), Directive 
. ./ .. ./EEC (investments services Directive) or Directive 
89/646/EEC. 

2. Member States shall allow institutions for 
retirement provision of which the sponsoring under
takings belong to a group of undertakings to organize 
the management of their investments on a group basis, 
through one of these institutions. This shall not affect 
the right of Member States to provide that institutions 
for retirement provision shall be managed by a separate 
legal entity. 

3. Member States which permit or require that the 
assets of an institution for retirement provision are held 
by a custodian shall not restrict the freedom of such 
institutions to choose a custodian to hold parts or the 
whole of their assets, who is established in another 
Member State and duly authorized according to 
Directive 89/646/EEC or Directive .. / .. ./EEC 
(investment services Directive), or is accepted as a 
depositary for the purposes of Directive 85/611/EEC. 

Article 4 

I. Member States shall require institutions for 
retirement provision established within their territory to 
invest all assets held to cover expected future retirement 
benefit payments in accordance with the following prin
ciples: 

(a) the assets shall be invested in a manner appropriate 
to the nature and the duration of the corresponding 
liabilities and the level of their funding, taking 
account of the requirements of security, quality, 
liquidity and profitability of the institution's ponfolio 
as a whole; 

(b) the assets shall be sufficiently diversified in such a 
way as to avoid major accumulations of risk in the 
ponfolio as a whole; 

(c) investment in the sponsoring undertaking or under
takings shall be restricted to a prudent level. 

In the application of these principles, the extent of any 
insolvency insurance or State guarantees must be taken 
into account. 

2. Member States shall not require institutions for 
retirement provision to invest in panicular categories of 
assets or to localize their assets in a particular Member 
State. 

3. Member States shall in no case require institutions 
for retirement provision to hold more than 80 % of their 
assets in matching currencies, aher taking account of the 
effect of any currency-hedging instruments held by the 
institution. In the case of those institutions for retirement 
provision whose liabilities are not fixed in monetary 
terms, but are for instance linked to future salary levels, 
this percentage shall be reduced to 60 Ofo. 

Assets denominated in ecu shall be regarded as matching 
any panicular currency in the Community. 

4. Member States shall not subject the investment 
decisions of an institution for retirement provision or its 
investment manager to any kind of prior approval or 
systematic notification requirements. 

5. Member States may lay down more detailed rules 
consistent with paragraphs I to 4. 

Article 5 

1. Member States shall bring into force the laws, 
regulations and administrative provisions necessary to 
comply with this Directive not later than 31 December 
1992. They shall fonhwith inform the Commission 
thereof. 

When Member States adopt these provisions, these shall 
contain a reference to this Directive or shall be accom
panied by such reference at the time of their official 
publication. The procedure for such reference shall be 
adopted by Member States. 

2. Member States shall communicate to the 
Commission the texts of the main laws, regulations or 
administrative provisions which they adopt in the field 
covered by this Directive. 

Article 6 

This Directive is addressed to the Member States. 
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II 
(Preparatory Acts) 

COMMISSION 

Amended Proposal for a Council Directive on the coordination of laws, regulations and admin
istrative provisions relating to the compulsory winding up of direct insurance undertakings ( 1 ) 

COM(89)J94 final- SYN 80 

(Submitted by the Commission pursuant to Article 149 (J) of the EEC Treaty on 18 September 
. 1989) 

(89/C 253/04) 

(') OJ No C 71, 19. 3. 1987, p. 5. 

INITlAL PROPOSAL 

TiiE COUNCIL OF THE EUROPEAN COMMUNmES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Anicles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European 
Parliament, 

Having regard to the optmon of the Economic and 
Social Commiuee, 

Whereas coordination of the conditions governing the 
taking up and pursuit of the business of direct insurance 
has been largely implemented, as regards insurance other 
than life assurance, by the Fim Council Directive 
73/239/EEC of 24 July 1973 on the coordination of 
laws, regulations and administrative provisions relating 
to the taking-up and pursuit of the business of direct 
insurance other than life assurance('), and, as regards 
life assurance, by the First Council Directive 
79/267/EEC of 5 March 1979 on the coordination of 
laws, regulations and administrative provisions relating 
to the taking-up an-d pursuit of the business of direct life 
assurance (2); 

(') OJ L 228, 16. 8. 1973, p. 3. 
(') OJ L 63, 13. 3. 1979, p .. 1. 

AMENDED PROPOSAL 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in panicular Articles 57 (2) 
and 66 thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas coordination of the conditions go,·erntng the 
taking-up and pursuit of the business of direct insurance 
has been largely implemented, as regards insurance other 
than life assurance, by the First Council Directive 
73/239/EEC of 24 July 1973 on the coordination of 
laws, regulations and administrative provisions relating 
to the taking-up and pursuir of the business of direct 
insurance other than life assurance 1 :), as last amended 
by Directive 88/ J57/EEC (Z), and as regards life 
assurance, by the First Council Directive 79/267 /EEC of 
5 March 1979 on the coordination of laws, regulations 
and administrative provisions relating to the taking-up 
and pursuit of the business of direct life assurance (>). 

C) OJ L 228, 16. s. 1973, p. 3. 

(') OJ L 172, •· 7. 1988, p. 1. 
(I) OJ L 63, 13. 3. 1979, p. J. 
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INmAL PROPOSAL 

Whereas those Directives do not harmonize the rules on 
the role of the supervisory authorities or those governing 
the treatment of insurance contracts in the event of the 
winding up of the undertaking or the distribution of the 
assets representing technical reserves in that eventuality; 

Whereas, however, it is in the interests not only of 
creditors, in particular insurance creditors, but also of 
the supervisory authorities, that common solutions be 
found to the problems raised; 

Whereas harmonized provisions should therefore be 
adopted in so far as is necessary to take account of the 
specific features of insurance undertakings; whereas, for 
the rest, compulsory winding up remains subject to the 
law of the Member State in which the head office is 
situated; 

Whereas it is not advisable to extend the scope of this 
Directive to insurance undertakings that are not subject 
to the First Coordination Directives; 

Whereas direct insurance undenakings, by reason of 
their activities, are required to establish reserves in order 
to meet their future liabilities; whereas the existence of 
assets representing such reserves, as required by the First 
Coordination Directives and verified by the supervisory 
authorities, is an evident safeguard of the rights of 
insurance creditors; 

Whereas the keeping of registers of such assets at the 
head office and in each Community agency or branch in 
respect of all the life and non~life direct insurance and 
reinsurance business managed by such head office, 
agency or branch on the basis both of establishment and 
the provision of services makes it possible to identify 
such assets. to verify that they are sufficient, to monitor 
compliance with any measures prohibiting the free 
disposal of assets and to create, in the event of special 
compulsory winding up, a separate single life and/ or 
non-life asset fund reserved as a matter of priority for 
insurance creditors whose claims relate to the direct life 
and/ or non-life insurance or reinsurance business, as 
appropriate, managed by the head office, agency or 
branch concerned; 

Whereas it is necessary to distinguish between cases in 
~thich an undertaking is in a situation of proven or 
probable insolvency (special compulsory winding up) and 
those in which compulsory winding up proceedings are 
initiated because the undertaking, for any other reason, 
is no longer authorized in accordance with the First 
Directives (normal compulsory winding up); whereas in 
the latter case, by its very nature, the question of the 
distribution of assets does not arise and only rules on 
jurisdiction or the effeets of such winding up on 
ansurance contracts are necessary; 

AMENDED PROPOSAL 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 
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INITIAL PROPOSAL 

Whereas it is essential that the supervisory authorities be 
closely associated with the implementation and super
vision of the special compulsory winding up procedure, 
even where the opening of the procedure and the 
appointment of the liquidator fall within the jurisdiction 
of a coun; 

Whereas special compulsory winding up must not have 
the effect of depriving life or non-life policyholders of 
cover immediately and unilaterally; whereas however it is 
necessary to guarantee that winding up operations are 
not unduly prolonged to the detriment of the general 
body of creditors; whereas provision must be made for 
possible transfers of ponfolios · in this connection; 
whereas panial transfers may be authorized under 
certain conditions; 

Whereas the value of indemnity insurance claims or 
claims resUlting from reinsurance acceptances may not be 
known either becawe the loss has not yet been 
determined or because losses have been incu-rred but 
have not yet been reponed; whereas to prevent such a 
situation from impeding the progress and completion of 
a special compulsory winding up within a reasonable 
period, the supervisory authorities should be allowed 
discretion to authorize the lodging of a sum, set aside to 
satisfy such claims, with a trustee responsible for 
satisfying the said claims, under their supervision and 
within a prescribed period; whereas the lodging with a 
trustee of reserves in respect of losses which have been 
incurred but have not yet been reponed should be 
possible under the normal compulsory winding up 
procedure also; 

Whereas claims, other than insurance claims, ansang 
after the opening of the winding up represent a special 
category that must be satisfied prior to any distribution; 
whereas, on social grounds, claims in respect of wages 
and saiaries, in so far as they cannot be satisfied from 
the funds resulting from the assetS not entered in the 
register, . should be accorded an entitlement to the 
separate funds that takes precedence over claims in 
respect of ponions of premiums; 

Whereas the agencies and branches in the Community of 
undertakings whose head offices are situated outside the 
Community are subject to the First Coordination 
Directives; whereas their overall solvency is subject to 
verification only in cenain conditions laid down in the 
First Coordination Directives; whereas in these circum
stances it is advisable to intensify cooperation between 
the supervisory authorities concerned when reorgan
ization measures ue taken before ordering the opening 
of a special compulsory winding up, which takes effect 
throughout the Community; whereas, on the other hand, 
the normal compulsory winding up of an agency or 
branch in the Community of such an undertaking need 
not entail the normal compulsory winding up of the 
other Community agencies or branches of that under
taking, 

AMENDED PROPOSAL 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 
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INITIAL PROPOSAL 

HAS ADOPTED THIS DIRECTIVE: 

TITLE I 

GENERAL PROVISIONS 

Article 1 

1. This Directive shall apply to insurance undertakings 
which come within the scope of the First Council 
Directive 73/239/EEC, hereinafter referred to as the 
First Non-life Coordination Directive, or the First 
Council Directive 79/267 /EEC, hereinafter referred to 
as the First Life Coordination Directive. 

2. Non-Life business (direct insurance or reinsurance) 
means transactions included within the classes listed in 
Annex A to the First Non-Life Coordination Directive, 
and the corresponding reinsurance transactions. 

Life business (direct assurance or reinsurance) means 
assurance transactions included within the classes ·listed 
in the Annex to the First Life Coordination Directive 
and the corresponding reinsurance transactions. 

Article 2 

l. Every undertaking shall, in each Member State in 
which it has its head office or an agency or branch, keep 
registers of the assets representing, in accordance with 
national rules, the technical reserves corresponding to 
the direct insurance transactions and reinsurance accep
:.J.nces managed by such head office, agency or branch, 
irrespective of the country in which the policyholder is 
normally resident or in which the risk is situated. 

2. Where an undertaking transacts both non-life 
business (direct insurance or reinsurance) and life 
business (direct assurance or reinsurance), it shall keep 
separate registers in respect of each type of business at 
the head office, agency or branch at which both types of 
business are transacted. 

AMENDED PROPOSAL 

HAS ADOPTED THIS DIRECTIVE: 

TinE I 

GENERAL PROVISIONS 

Article 1 

1. This Directive shall apply to insurance undenakings 
which come within the scope of Directive 73/239/EEC, 
hereinafter referred to as the Fim Non-Life Coordi
nation Directive, as amcaded by the Secoad CoUDCil 
Directive 88/357/EEC, hereinafter referred to u tbe 
Second Non-Life Directive, or Direaive 79/267 /EEC, 
hereinafter referred to as the First Life Coordination 
Directive. 

2. Unchanged 

Article 2 

1. Unchanged 

2. Unchanged 
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INrrtAL PROPOSAL 

3. The total value of the assets entered, valued in 
accordance with national rules, shall at all times be not 
less that the value of the technical reserves. The latter 
shall be calculated without deduction of amounts 
reinsured, but the assets entered shall include claims 
against reinsurers where the Member State concerned 
allows technical reserves to be covered by .such claims. 

4. Where an asset entered in the register is subject to 
a charge in favour of a creditor or another person, so 
that part of the value of the asset is not available for the 
purpose of covering commitments, that fact shall be 
recorded in the register and the amount not available 
shall not be included in the total value referred to in 
paragraph 3. 

5. Where an asset entered in the regiSter is realized or 
where it becomes subject to a charge as provided for in 
paragraph -4, the undertaking shall, where necessary in 
order to remain in compliance with the provisions of 
paragraph 3, make goo4 the resulting reduction of the 
total value of assets entered by entering new assets in the 
regiSter. 

Article J 

1. The registers shall be documents internal to the 
undertaking, subject to supervision by the supervisory 
authorities of the Member States in which the under
taking has its head office or an agency or branch. 

2. Where the supervisory authority restriCts or 
prohibits the free disposal of assets pursuant to Article 
20, 22 or 27 of the First Non-Life Coordination 
Directive or Article 24, 26 or 31 of the First Life Coordi
nation Directive, this decision may be invoked as against 
third parties. The authority shall at the same time require 
the lodging of the non-life or life register, as appro
priate, of the head office, agency or branch concerned. 

3. Where, pursuant to the preceding paragraph a 
regiSter is lodged with the supervisory authority of the 
Member State in which the head office is situated or of 
the Member State responsible for verifying overall 
solvency within the meaning of Anicle 26 of the First 
Non-Life Coordination Directive or Article 30 of the 
First Life Coordination Directive, the registers kept in 
the Member States in which the undertaking has an 
establishment shall likewise be lodged with the appro
priate authorities of those States. 

4. During such time as the register is lodged, any 
modification shall be conditional on the consent of the 
supervisory authorities and shall be entered in the 
register on their responsibility. 

AMENDED PROPOSAL 

3. Unchanged 

4. Unchanged 

5. Unchanged 

Article J 

1. Unchanged 

2. Unchanged 

3. Unchanged 

4. Unchanged 
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lNri'IAL PROPOSAL 

Where the prohibition on the free disposal of assets is 
lifted, the register shall be returned to the undertaking. 

Article 4 

1. Where the authorization provided for in Anicles 6 
(2) (a) and 23 of the FirSt Non-Life Coordination 
Directive and in Articles 6 (2) (a) and 27 of the First Life 
Coordination Directive is withdrawn or where the 
conditions for withdrawal of authorization are fulfilled, 
the insurance undenaking shall be automatically wound 
up. Such compulsory winding up shall take one of the 
following two forms: 

(a) normal compulsory winding up as long as special 
compulsory winding up has not been ordered; 

(b) special compulsory winding up, which shall be 
ordered where it appears probable that the assets of 
the undenaking are no longer sufficient to cover its 
existing liabilities, or where the undenaking is found 
to be insolvent or to have ceased to pay its debts. 

2. Once authorization has been withdrawn, the 
undenaking may no longer be wound up voluntarily. 

TITLE II 

NORMAL COMPULSORY WINDING UP 

Article j 

1. Normal compulsory winding up shall be carried out 
under the supervision of the supervisory authority of the 
Member State in which the head office is situated, in 
cooperation with the supervisory authorities of the other 
:v1ember States concerned. 

2. :"iormal compulsory winding up shall be carried out 
by the bodies of the undenaking. However, where the 
said bodies do not carry out the winding up satisfac
torily, or where there is good reason to believe that they 
may not do so, the supervisory authority of the Member 
State in which the head office is situated may, on its own 
initiative or at the request of the supervisory authorities 
of the countries in which agencies or branches are 
situated, in accordance with the law of the Member 
State, of the head office, deprive the bodies of the 
undertaking of their powers, wholly or in part, or 
propose such deprival to the court. The said supervisory 
authority shall at the same time, in accordance with the 
law of the Member State, appoint an adminisuator or 
propose such appointment to the court. 

AMENDED PROPOSAL 

Artick 4 

1. Unchanged 

2. Unchanged 

TITLE II 

NORMAL COMPULSORY WINDING UP 

Artick J 

1. Unchanged 

2. Normal compulsory winding up shall be carried out 
by the bodies of the undenaking. However, where cbe 
supervisory authority of the Member State ill which the 
bead office is situated finds, oa its own iaitiacive or at cbe 
request of the supenisory authorities of the Member 
States iD wlUcb qeacies or branches arc ait11atcd, that tbc 
said bodies are not CU'I')'iDc out the wiDcliq up sacisfac. 
torily, or where there is cood reason to beliCft that the, 
may not do so, it may, in accordance with the law of the 
Member State of the head office, deprive the bodies of 
the undertaking of their powers, wholly or in part, or 
propose such dcprival to the court. The said supervisory 
authority shall at the same time, in accordance with the 
law of the Member State of the head office, appoint an 
administrator or propose such appointment to the court. 
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INlTIAL PROPOSAL 

3. The instrUment of appointment shall specify the 
powers of the administrator. 

4. Publication of the withdrawal of authorization and, 
where appropriate, of the appointment of the adminis
trator, shall be effected by the bodies carrying out 
normal compulsory winding up by placing an 
announcement summarizing the decision concerned m 
the Official foum41 of the European Communities. 

5. The adminisuator shall submit a progress report on 
the winding up to the authority that appointed him at 
least every six months and whenever the authority 
considers it desirable. The report shall be communicated 
to the supervisory authority of the Member State in 
which the head office is situated. 

Article 6 

1. The Member StateS shall adopt the measures 
necessary to enable the undertaking to appeal to the 
coun against any decision taken pursuant to Anicle 5 (2) 
depriving its bodies of their powers wholly or in pan and 
appointing an administrator. 

2. The lodging of an appeal by the undertaking shall 
not have suspensory effect. The court hearing the appeal 
may, however, decide otherwise by way of exception. 

3. Where the appeal is held to be well founded, actS 
carried out by the administrator prior to that decision 
shall remain valid, unless the coun hearing .the appeal 
considers that they may be declared void without preju
dicing the interestS of third parties who have acted in 
good faith. 

Article 7 

1. Normal compulsory winding up shall not entail the 
automatic termination of insurance contracts, but shall 
pre~lude their automatic renewal. The policy holder 
may, however, terminate the contract when the annual 
premium falls due, subject to giving notice thereof. 

2. The supervisory authority of the Member State in 
which the head office is situated shall ensure that the 
winding up procedure is conducted satisfactorily and 
shall, in particular, exercise, where necessary, the power 
provided for in Article 5 (2) to appoint or request the 
appointment of an adminisuator. 

AMENDED PROPOSAL 

3. Unchanged 

4. Publication of the withdrawal of authorization and, 
where appropriate, of the appointment of the adminis
trator," shall be effected by the bodies carrying out 
normal compulsory winding up by placing an 
announcement summarizing the decision concerned in 
the Official journal of the European Communities and in 
two aatioaally distributed newspapers in the Member 
States in wbich there are creditors. 

5. Unchanged 

Article 6 

1 . The grounds sball be stated for any decision taken 
punuant to Article S (2) depriving an undertaking's 
bodies of their powers. 

2. ex 1. Unchanged 

3. ex 2. Unchanged 

4. ex 3. Unchanged 

Article 7 

l. Unchanged 

2. Unchanged 
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3. The supervisory authorities shall ensure that the 
insurance undenaking: 

(a) seeks possible transfers of ponfolios; 

(b) exercises existing rights to terminate contraCtS. 

The supervisory authorities may impose a time limit by 
which the bodies acting in the winding up must exploit 
the said possibilities. 

4. The Member States may adopt special measures to 
facilitate winding up in respect of long-term contracts. 

Article B 

1 . The normal compulsory winding up of an under-
taking shall take effect in all the Member States. 

2. Where one of the conditions laid down in 
subparagraph (b) of Article 4 (1) is satisfied in the course 
of a normal compulsory winding up procedure, the 
supervisory authority of the Member State in which the 
head office is situated shall transform or shall request the 
courts of that State to transform the procedure into a 
special compulsory winding up under the conditions laid 
do'9w·n in Title III. 

Article. 9 

1. Subject to Article 8 (2), the provisions of this Title 
shall apply pending the final settlement of all insurance 
obligations which shall, inter a/ill, be procured by: 

- the termination or surrender of contraCtS, or their 
natural maturity, : 

- satisfaction of incurred and reponed claims, 

- the lodging '9w'ith a trustee of reserves in respect of 
claims which have been incurred but have not yet 
been reported. 

- the transfer of the ponfolio. 

2. Save as otherwise provided in special prOVISlOns 
contained in this Tide, normal compulsory winding up 
shall be carried out in accordance with the law of the 
Member State in which the head office is situated. 

AMENDED PROPOSAL 

3. Unchanged 

4. Unchanged 

Article B 

1. The normal compulsory winding up of an under
taking shall take effeet in all the Member States. It shall 
preclude the opening of any other winc:liag-up proccclure 
in respect of an agency or branch of the undertakiaa 
situated in another Member State. 

Member States shall adopt the necessary pnrrisiO.U to 
ensure that the normal compulsory windiac up is effectift 
in their territory. 

2. Unchanged 

Article 9 

1. Unchanged 

2. Unch~nged 
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TITLE III 

SPECIAL COMPULSORY WINDING UP 

Article 10 

1. Opening of the special compulsory winding up of 
an undertaking whose head office is situated within the 
Community shall be ordered either by the supervisory 
authority of the Member State in which the head office 
is situated, or by the couns of that State after consulting 
the supervisory authority or at its request. 

2. A special compulsory winding up shall take effect 
in all Member States. 

Artick 11 

1. Where a special compulsory winding up is opened, 
the authorities competent under the law of the Member 
State in which the head office is situated shall appoint 
one or more liquidators forthwith. 

2. A special compulsory winding up shall be carried 
out by the liquidators under the supervision of the auth· 
orities referred to in paragraph 1, in cooperation with 
the supervisory authorities of the other Member States 
concerned. 

3. The liquidators shall repon to the authorities 
referred to in paragraph 1 on the position at the time of 
opening the winding up and on the progress of the 
winding up at least every six months and whenever those 
authorities consider it desirable. The repon shall be 
communicated to the supervisory ·authority of the 
Member State in which the head office is situated. 

Article 12 

l. One or more assistant liquidators may be appointed 
in each Member State in which the undertaking has an 
establishment, or, where appropriate, in any other 
Member State. 

2. The assistant liquidators shall be appointed by the 
liquidatOr, or by the authorities referred to in Article 11 
( 1) in accordance with the law of the Member State in 
which the head office is situated. 

AMENDED PROPOSAL 

TITLE III 

SPECIAL COMPULSORY WINDING UP 

Article 10 

1. Unchanged 

2. A special compulsory winding up, ordered in 
accordance with paragraph 1, shall take effect in all 
Member States. It shall preclude the opening of any other 
winding up procedure in respect of an agency or branch 
of the undertaking situated in another Member State. 

Member States shall adopt the necessary provisions to 
ensure that the special compulsory winding up is effective 
in their territory. 

Article 11 

1. Unchanged 

2. Publication of the decision ordering special 
compubory winding up, of the nomination of liquidaton 
and of essential documents relating to the procedure shall 
be effected by the bodies carrying out winding up by 
placing an announcement summarizing the said decision, 
noQLination or documenu in 'the Official Joum:J of the 
Europan Commuaicies and in two nationally-distributed 
newspapen in the Member States in which there are 
crediton. 

3. ex 2. Unchanged 

4. ex 3. Unchanged 

Article 12 

1. Unchanged 

2. Unchanged 
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3. The supervisory authority of any Member State in 
which the undertaking has an establishment may propose 
the appointment of an assistant liquidator and submit 
observations on his powers. 

4. The assistant liquidators shall be invested with 
specific powers and shall act on behalf o~ the liquidator 
only in respect of the Member State for which they have 
been appointed. 

Article 13 

1. In the case of a special compulsory winding up, the 
liquidators shall not transfer a portfolio to one or more 
insurance undertakings without the prior authorization 
of the supervisory authority of the Member State in 
whic:h the head office is situated or of the courtS of that 
State after consulting the supervisory authority and in 
accordance v..-ith the conditions laid down in Anicle 21 
of the First Non-Life Coordination Directive, or Article 
25 of the First Life Coordination Directive. 

, The transfer of the entire portfolio relating either 
to direct life assurance and life reinsurance business, or 
to direct non-life insurance and non-life reinsurance 
business, shall be permitted even where the other 
portfolio is not transferred. 

3. The transfer of only part of the portfolio relating to 
life assurance and life reinsurance business or to non-life 
insurance and non-life reinsurance business may be 
rermitted on condition that such transfer does not 
impede the satisfactory conduct of the winding up 
procedure or prejudice the interests of the insurance and 
reinsurance creditors referred to in Article 18 {1) (b) (c), 
and in the cases pro,·ided for in Article 14 (3). 

Article 14 

I . Special compulsory winding up shall automatically 
termmate existing non-life insurance contractS 30 days 
after publication of the order for such winding up, where 
such cc-ntractS have not been transferred during that 
period. 

2. The liquidators, may, with the consent of the 
supervisory authority of the Member State in which the 
head office is situated or of the courts of that State after 
consulting the supervisory authority, extend the period 
provtded for in paragraph 1 and suspend policy holders' 
rightS of termination if genuine negotiations concerning 
the transfer of an entire portfolio are in progress. 

AMENDED PR.OPOSAL 

3. Unchanged 

4. Unchanged 

Article 13 

1. In the case of a special compulsory winding up, the 
liquidators shall not uansfer a portfolio to one or more 
insurance undertakings without the prior authorization 
of the supervisory authority of the Member State in 
which the head office is situated or of the courtS of that 
State after consulting the supervisory authority and in 
accordance with the conditions laid down in Article 1 1 
of the Second Non-Life Directive, or Article 25 of the 
First Life Coordination Directive, as appropriate. 

2. Unchanged 

3. Unchanged 

Article 14 

1. Unchanged 

2. Unchanged 
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3. Member States may in·uoduce or retain ··an official 
system for transferring the ponfolio of an undenaking 
whose head office is situated in their territory or of an 
agency or branch situated therein, entailing automatic 
extension of the time limit provided for in paragraph 1 
an~ the suspension of policy holders' rights of termi
nauon. 

Article 1 J 

1. Special compulsory winding up shall not entail the 
automatic termination of existing life assurance 
contracts. 

2. The liquidators may, with the permiSSIOn of the 
supervisory authority of the Member State in which the 
head office is situated or of the courtS of that State after 
consulting the supervisory. authority, reduce the obli
gations of the insurer arising from life assurance 
contracts, particularly with a view to effecting a transfer 
of portfolio. 

3. Failing a transfer under the conditions laid down in 
Article 13, the liquidators may, after obtaining 
permission under the conditions laid down m the 
preceding paragraph, terminate the contracts m the 
interests of the general body of life assurance creditors. 
Such termination may be imposed by the supervisory 
authority of the Member State in which the head office 
is situated or by the courtS of that State after consulting 
the supervisory authority. 

In such cases, the amount of their claims shall 
correspond to the total value of the mathematical 
reserves and other benefits attaching to their conuact, 
without deduction of adminisuative or termination 
expenses. 

Article 16 

1. Conuacts by vinue of which the undertaking being 
wound up accepts reinsurance risks shall not be renewed 
after the opening of a special compulsory winding up has 
been ordered. 

2. The liquidators shall seek appropriate reinsurance 
cover throughout the special compulsory winding up 
procedure. 

3. Special compulsory winding-up shall not preclude 
the offsetting of reinsurance claims and liabilities. 

Article 17 

1. The composition of the assets entered m 
accordance with Anicle 2 at the time when special 
compulsory winding up is opened in all the registers kept 
in respect of direct life assurance and life reinsurance 
business and in all the registers kept in respect of direct 
non-life insurance and non-life reinsurance business shall 
not thereafter be changed~ 

AMENDED PROPOSAL 

3. Unchanged 

Article 15 

1. Unchanged 

2. Unchanged 

3. Unchanged 

Article 16 

1. Unchanged 

2. Unchanged 

3. Unchanged 

Article 17 

1. Unchanged 
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2. No alteration other than. the correction of p~rely 
technical errors shall be made in the registers. 

3. Notwithstanding paragraph 2, the liquidators shall 
add to the said assets the yield therefrom and the value 
of premiums received in respect of the class of business 
concerned up to the time any tranSfer of portfolio is 
effected in the case of direct life assurance and life rein
surance transactions and during the period provide~ for 
in Article 14 or up to the time any transfer of portfolio is 
effected in the case of direct non-life insurance and 
non-life reinsurance. . 

4. failing transfer of the portfolio, the assets entered 
in all the registers kept in respect of non-life and life 
business shall be realized, and the proceeds therefrom 
shall constitute the non-life and life asset funds which 
shall be distributed to creditors for the claims specified in 
Article 18 in accordance with Article 19 ( 1) and (2) 
respectively. 

5. Where the proceeds of realizing the assets are less 
than the amount at which they are valued in the 
registers, the liquidators shall justify that circumstance to 
the supervisory authority of the Member State in which 
the head office is situated or to the courts of that State, 
which shall inform the supervisory authority accordingly. 

Article 18 

1. The claims eligible to participate in the disuibution 
of the asset funds defined in Article 17 ( 4) shall be the 
following: 

(a) Claims, other than insurance ciaims, arising after the 
opening of the special compulsory winding up and 
relating to the winding-up operations in so far as 
they relate to costs actually incurred for the benefit 
of the claims referred to in subparagraphS (b) or (c); 
where a strict allocation is impossible, an equitable 
portion thereof shall be payable. 

Where redundancies occur aher such winding up is 
opened. such claims shall not include that portion of 
any redundancy payments due, calculated by 
reference to the period of employment prior to the 
opening. 

(b) Indemnity and lump-sum insurance claims, and 
claims in respect of the repayment of unused 
portions of premiums paid arising from direct life 
assurance or non-life insurance business managed by 
the head office, or an agency or branch situated 
within the Community. 

AMENDED PROPOSAL 

2. Unchanged 

3. Unchanged 

4. Unchanged 

5. Unchanged 

.Arrick 18 

1. Unchanged 

6. 10. 89 
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(c) Claims in respect of reinsurance acceptances arising 
from life or non-life reinsurance business managed 
by the head office, or an agency or branch situated 
within the Community insofar as they are not extin
guished by offsetting pursuant tO Anicle 16 (3). 

(d) Claims in respect of wages and salaries arising before 
or after the opening, tO the enent that, in the latter 
case, they are not included in the claims referred tO 
subparagraph (a), if the funds resulting from assets 
not entered in the registers are insufficient tO satisfy 
them. 

2. The claims referred tO in subparagraphs (a) tO (d) 
of paragraph 1 shall be satisfied out of the life and 
non-life asset funds according tO the class of business tO 
which they, in fact, relate or, where suict allocation is 
impossible in proportion tO the size of the .asset funds 
available for disuibution. · · 

Artick 19 

1. The non-life asset fund constituted in accordance 
with the conditions laid down in Article 17 { 4) shall be 
disuibuted among the creditOrs by the liquidatOrs in 
satisfaction of claims relating tO non-~fe ·business in the 
following order: 

(a) claims arising after the opening of the special 
compulsory winding up and referred tO in Article 
18 (1) (a) and {2); 

(b) indemnity insurance claims in favour of policy
holders and enti~ed third panies or, as the case may 
be, gurantce funds; 

(c) claims resulting from reinsurance acceptances, 
subject tO the limits laid down in Anicle 18 {1) (c); 

(d) claims in respect of wages and salaries, subject to the 
limits laid down in Article 18 ( 1) (d); 

(e) claims in respect of unused portions of premiums 
paid. 

2. The life asset fund constituted in accordance with 
the conditions laid down in Article 17 ( 4) shall be 
distributed by the liquidatOrs in satisfaction of claims 
relating tO life business in th~ following order: 

(a) claims arising after the opening of the special 
compulsory winding up and referred to in Article 
18 (1) (a) and (2); 

(b) claims in respect of lump-sum benefits, annuities, 
surrender values, mathematical reserves or other 
benefits in favour of policy holden and beneficiaries; 

AMENDED PR.OPOSAL 

2. Unchanged 

Article 19 

I. Unchanged 

l. U nchangeci 
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(c) claims resulting from , reinsurance acceptances, 
subject to the limits laid down in Article 18 (1) (c); 

(d) claims in respect of wages and salaries not included 
in subparagraph (a) subject to the limits laid down in 
Article 18 {1) {d); 

(e) claims in respect of unused ponions of premiums 
paid. 

3. Where the value of insurance · claims or claims 
resulting from reinsurance acceptances is not known, or 
where losses have been incurred but not yet reponed, the 
liquidators shall set aside a sum to satisfy such claims. 
Where after payment of the other claims listed in Article 
18 ( t), the value of such claims is still not known or 
losses have still not been reponed, the liquidato~ may, 
with the consent of the supervisory authority of the 
Member State in which the head office is situated or of 
the courts of that State after consulting the supervisory 
authority, lodge that sum with a trUStee appointed for 
the purpose who shall be responsible for satisfying the 
said claims under the supervision of the said authorities, 
on condition that such claims are made within a period 
which they shall prescribe. 

4. The creditors referred to in paragraphs (1) and (2) 
may participate in the distribution of the assets 'lOt 
entered in the registers defined in Article 2 as unsecured 
creditors in respect of any unsatisfied portion of their 
claim. 

5. Any residue of either of the asset funds, and any 
amount lodged with the trustee pursuant to paragraph 
( 3) and not claimed within the prescribed period, shall be 
added to the assets not entered in the registers. 

Article 20 

1. This Title shall apply either to the satisfaction of 
claims- other than those referred to in Anicle 18 (1), nor 
to the realization and distribution of assets not entered 
in the registers referred to in Article 2. 

2. Save as otherwise provided in special provasaons 
contained in this Title, the special compulsory winding 
up of undertakings to which this Directive applies shall 
be. carried out in accordance with the provisions of the 
law of the Member State in which the head office is 
situated. 

AMENDED PROPOSAL 

3. Unchanged 

4. Unchanged 

5. Unchanged 

Articlt 20 

l. Unchanged 

2. Unchanged 

6. 10. 89 
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TITLE IV 

NON-COMMUNITY UNDERTAKINGS 

Article 21 

1. Subject to the provisions that follow, this Directive 
shall apply to agencies or branches established in the 
terri~ory of a Member State of undertakings whose head 
office is situated outside the Community. 

2. For the purpose of applying the provisions of Tide 
II of this Directive to the establishments referred to in 
paragraph 1 'supervisory authority of the Member State 
in which the head office is situated' means the authority 
that granted the authorization referred to in Anicle 23 
of the First Non-Life Coordination Directive and Article 
27 · of the First Life Coordination Directive, and 
'Member State in which the head office is situated' 
means the corresponding Member State. 

3. The special compulsory winding up of an agency or 
branch of an undertaking whose head office is situated 
outSide the Community shall be opened either by the 
supervisory authority of the Member State which 
withdrew the authorization or by the courts of that State 
after the supervisory authority has given its opinion or at 
that authority.'s request. Where Article 26 of the First 
Non-Life Coordination Directive or Article 30 of the 
First Life Coordination Directive has been applied the 
special compulsory winding up shall be opened either by 
the supervisory authority of the Member State which is 
responsible for supervising the solvency margin or by the 
courts of that State after the supervisory authority has 
given its opinion or at that authority's request. 

4. For the purpose of applying the provisions of Tide 
Ill, 'supervisory authority of the Member State in which 
the head office is situated' means the supervisory 
authority referred to in the previous paragraph and 
'Member State in which the head office is situated' 
means the corresponding Member Sta'te. 

5. Without prejudice to the second paragraph of 
Anide 27 of the First Non-Life Coordination Directive 
and the second subparagraph of Article 31 (2) of the 
Fim Life Coordination Directive, the supervisory 
authority of a Member State in whose territory a 
non-Community undertaking has an agency or branch 
shall inform the supervisory authorities of the other 
Member States in whose territOry the undertaking has an 
establishment of the reorganization measures it proposes 
to take under Articles 20 and 27 of the First Non-Life 
Coordination Directive and Articles 24 and 31 of the 
First Life Coordination Directive with a view to 
cooperating in the implementation of those measures. 

AMENDED PROPOSAl. 

TITLE N 

NON-COMMUNITY UNDERTAKINGS 

Article 21 

1. Unchanged 

2. Unchanged 

3. Unchanged 

4. Unchanged 

5. Unchanged 
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It shall consult the same authorities before withdrawing 
authorization. 

6. The opening of compulsory winding up or the 
withdrawal of authorization in respect of the head office 
shall necessarily entail withdrawal of the authorization 
granted by Member States to the agencies or branches of 
the undertaking in question. 

7. Without prejudice to the application of paragraph 
6, the normal compulsory winding up of an agency or 
branch established in the territory of a Member State 
shall not entail the normal compulsory winding ~p of 
agencies and branches established in the territory of the 
other Member States. 

TITLE V 

FINAL PROVISIONS 

Article 22 

Member States shall bring into force the measures 
necessary to comply with this Directive not later than ... 
They shall forthwith inform the Commission thereof. 

Article 23 

This Directive is addressed to the Member States. 

6. Unchanged 

7. Unchanged 

Unchanged 

AMENDED PllOPOSAL 

TITLE V 

FINAL PROVISIONS 

Artick 22 

The proYisioas adopted punuaot to the first paraarapb. 
shall make express rcfen:Dcc to this DirectiYe. 

Artick 2J 

Unchanged 
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Amendment of the proposal for a Council Directive on the coordination of laws, 
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(Submitted to the Council by the Commission pursuant to the second paragraph of Article 
/49 of the EEC Treaty on JO December /980) 
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tHE COUNCIL OF THE EUROPEAN 
COMMUNITIES 

NE'\¥' PROPOS.-\L 

THE COUNCIL OF THE EUROPEAN 
COMMUNITIES 

Citations unchanged 

First recital unchanged 

Second recital 

Whereas the· second Council Directive .. ./ .. ./EEC 
of . . . on the coordination of laws, regulations and 
administrative provisions relating to direct insurance 
other than life assurance and laying down provisions 
to facilitate the effective exercise of freedom to 
provide services granted the parties freedom to 
choose the law applicable to the contract, firstly in 
the case of risks classified as transport, primarily on 
account of their frequently international character, 
and secondly in the case of certain risks which are 
defined by precise criteria in respect of which there is 
less need of protection for insured persons; 

Whereas the second Council Directive .. ./ .. ./EEC 
of . . . on the coordination of laws, regulations and 
administrative provisions relating to direct insurance 
other than life assurance and laying down provisions 
to facilitate the effective exercise of freedom to 
provide services, granted the parties freedom to 
choose the law applicable to the contract, firstly in 
the case of risks classified as transport, primarily on 
account of their frequently international character, 
and secondly in the case of certain risks which are 
defined by precise criteria; (IJ words deleted); 

New recnal 

Whereas coordination of laws relating to insunuace 
contracts would facilitate the provision of services in a 
Member State by those providing them in another 
Member State; 

Third recital 

Whereas, however, pending subsequent coordination 
of national rules governing insurance contracts, that 
Directive maintained in respect of other risks the 
principle of the application of the law in force in the 
State in which the risk is ·situated; whereas ·such 
coordination, by establishing a balance between the 
interests of the insurer on the one hand and the 
protection of the policyholder and the insured person . 
on the other, is likely to enable freedom of choice to 
be extended and thus to facilitate the exercise of 
freedom to provide services; 

(') OJ No C 190, 28. 7. 1979, p. 2. 

Whereas m coordinating the laws relating to 
insurance contracts it is necessary to maintain the 
fairest balance between the interests of the insurer on 
the one hand and the protection of the insured person 
on the other; whereas such coordination is likelv to 
facilitate an extension of the freedom of choice of the 
law applicable to the contract; 
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Fourth recital 

Whereas it was considered advisable to exclude from 
the scope of the Directive marine, aviation and 
transport insurance because of their widely inter
national character and the freedom traditionally 
allowed to the parties in concluding such contracts; 
whereas the credit and suretyship insurance classes 
display peculiarities which, pending subsequent 
coordination, justify not making them subject to the 
provisions of this Directive as they stand; 

Whereas it was considered advisable to exclude from 
the scope of the Directive, marine, aviation and 
transport insurance because of their widely inter
national character and the freedom traditionally 
allowed to the parties in concluding such contracts, 
and sickness insurance which in some cases is operated 
in a maaner similar to life assurance and has special 
technical features; whereas the credit and suretyship 
insurance classes display peculiarities which, pending 
subsequent coordination, justify not making them 
subject to the provisions of this Directive as they 
stand; 

Fifth recital 

Whereas among the fundamental problems posed by 
legislation on insurance contracts are the 
consequences resulting firstly from the conduct of the 
policyholder at the time of the conclusion and in the 
course of the contract concerning the declaration of 
the r.isk and of the claim, and secondly his attitude 
with regard to the measures to be taken in the event 
of a claim; 

Whereas among the problems (one word deleted) 
posed by legislation on insurance contracts are the 
consequences resulting (one word deleted) from the 
conduct of the policyholder at the time of the 
conclusion and in the course of the contract 
concerning the declaration of the risk and of the 
claim, and (three words deleted) with regard to the 
measures to be taken in the event of a claim; 

Sixth recital 

Whereas it is also necessary to regulate certain 
general questions relating in particular to the 
existence of cover depending on the payment of the 
premium, the duration of the contract, and the 
position of insured persons who are not 
policyholders; 

Whereas it is also desirable to coordinate the law 
relating in particular to the existence of cover 
depending on the payment of the. premium, the 
duration of the contract, and the position of insured 
persons who are not policyholders; 

Seventh recital unchanged 

Article I 

The object of this Directive is to coordinate the 
fundamental laws, regulations and administrative 
provisions governing insurance contractS relating to 
one of the classes contained in point A of the Annex 
to Directive 73/239/EEC of 24 July 1973 on the 
coordination of laws, regulations and administrative 
provisions relating to the taking-up and pursuit of 
the business of direct insurance other than life assur
ance ('), with the exception of the classes contained 
in points 4 (railway rolling Stock), 5 (aircraft), 6 

HAS ADOIYfED THIS DIRECTI\T 

Article I 

The obtect of this Dircctin· •~ to roordinate lhe 
imponant laws, regulations and administrative 
prov1s1ons governing insurance contracts cove.ring 
risks situated in Member States of the Community 
and relating to one of the classes contained in point A 
of the Annex to Directive 73/239/EEC of 24 July 
1973 on the coordination of laws, regulations and 
administrative provisions relating to the taking-up 
and pursuit of the business of direct insurance other 
than life assurance I, with the exception of the classes 
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(ships, sea, fake and river and canal vessels), 7 (goods 
in transit), 11 (aircraft liability), 12 (liability for ships, 
sea, lake and river and canal vessels), 14 (credit) and 
15 (suretyship). 

Article 2 

1. Every insurance contract shall give rise to the 
issue to the policyholder of a document containing at 
least the following information: 

(a) the name and address or head office of the 
contracting parties; 

(b) the subject matter of the insurance and a 
description of the risks covered; 

(c) the amount insured or the method of calculating 
it; 

(d) the amount of the premium or contribution or the 
method of calculating it; 

(e) the dates on which premiums or contributions fall 
due; 

(f) the duration of the contract and the times at 
which cover commences and expires and, where it 
applies, the time of automatic renewal. 

2. Pending the issue of such a document the 
policyholder shall be entitled to receive, at the earliest 
opportunity, a document which attests to the 
existence of an insurance contrar.t and contains at 
least the information referred to in paragraph 1 (I), 
(b) and (c). 

3. If, after the contract has been concluded any 
change occurs that affects the information referred to 
under paragraph 1 (a) to (f), the insurer shall furnish 
the policyholder with a document notifying such 
change 

4. If provisional cover is provided the policyholder 
shall receive a document which cenifies that such 
cover has in fact been provided and which contains at 
least the information referred to in paragraph I (a), 
(b), (c) and (f). 

(')OJ No L 22M, 16. H. 1973, p. 3. 

NF.W PROPOSAl 

contained in points 2 (sickness), 4 (railway rolling 
stock), 5 (aircraft), 6 (ships (sea, lake and river and 
canal vessels)), 7 (goods in transit), II (aircraft 
liability), 12 (liability for ships (sea, lake and river 
and canal vessels)), 14 (credit) and 15 (suretyship). 

Article 2 

I. Every insurance contract shall give rise to the 
issue to the policyholder of a document containing at 
least the following information: 

(a) the name and address of the policyholder; name 
and registered office of the insurer or co-insuren; 
address of the establishment to which the 
policyholder is to send his declarations and pay 
the premiums; 

(b) the subject matter of the insurance, any exclusions 
and a description of the risks covered; 

(c) the amount insured or the method of calculating 
it; 

(d) the amount of the premium or contribution or the 
method of calculating it; 

(e) the dates on which premiums or contributions f~ll 
due; 

· (f) the duration of the contract and the times at 
which cover commences and expires and, where it 
applies, the time of automatic renewal. 

2. Pending the issue of such a document the 
policyholder shall be entitled to receive, without 
delay, a document which attests to the existence of an 
insurance contract and contains at least the infor
mation referred to in paragraph I (a), (b)' and (c). 

3. If, after the contract has been concluded, any 
agreed change occurs that affects the information 
referred to under paragraph I (a) to (f), the insurer 
shall furnish the policyholder with a document 
containing information as to such change. 

4. If provisional cover is provided, the policy
holder shall be entitled to receive a document which 
contains the information that such cover has in fact 
been provided and which contains at least the infor
mation referred to in paragraph l (a), (b), (c) and (f). 

(')OJ No L 228, 16. 8. 1973, p. 3. 
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5. The contract shall be drafted in the language of 
the Member State whose law is applicable. 

However, the policyholder shall be entitled to 
stipulate as a condition precedent to the conclusion of 
the contract that all documents relating to the 
conclusion, amendment and performance of the 
insurance contract be translated iiuo the language of 
his habitual residence, provided such language is an 
official language of the Community. 

6. The documents referred to in the above 
paragraphs have only a probative value. 

7. Notwithstanding the provts1ons of this Anicle, 
the laws of the Member States may authorize a 
simplified form for insurance contracts concluded for 
a shon period and for bearer policies. 

Article J 

I. When concluding the contract, the policyholder 
shall declare to the insurer any circumstances of 
which he is aware which may influence the insurer's 
assessment or acceptance of the risk. The 
policyholder shall not be obliged to declare to the 
insurer circumstances which are already known to the 
latter or which are common knowledge. Any 
circumstance in respect of which the insurer has 
asked specific questions in writing shall, in· the 
absence of proof the contrary, be regarded as 
influencing the assessment and acceptance of the risk. 

2. (a) If circumstances which were unknown to both 
panies when the contract was concluded come 
to light subsequently, or if the policyholder has 
failed to fulfil the obligation referred to in 
paragraph 1, the insurer shall be entitled, within 
a period of two months from the date on which 
he becomes aware of the fact, to propose an 
amendment to the contract. 

NEW PROPOSAL 

5. The documents referred to in paragraphs 1, 2, J 
and 4 shall be drafted in the language of the Member 
State whose law is applicable according to the second 
Council Directive .. ./ .. ./EEC of ..... 

However, the policyholder shall be entitled to 
stipulate as a condition precedent to the conclusion of 
the contract that all documents relating to the 
conclusion, amendment and performance of the 
insurance contract be drafted in the language of his 
habitual residence, provided such language is an 
official language of the Community. 

6. The documents referred to in the above 
paragraphs shall have only a probative value. 

7. Notwithstanding the provtstons of this Anicle, 
the laws of the Member States may authorize a 
simplified form for insurance contracts concluded for 
a period of less than six months and for bearer 
policies. 

Article J 

I. When concluding the contract, the policyholder 
shall declare to the insurer any circumstances of 
which he ought reasonably to be aware and which he 
ought to expect to influence a prudent insurer's 
assessment or acceptance of the risk. The 
policyholder shall not be obliged to declare to the 
insurer circumstances of which the latter is alreadv 
aware because he has already covered the risk. In th~ 
case of a corporate policyholder, circumstances of 
which it ought reasonably to be aware means circum
stances of which the appropriate officer of the cor
poration ought reasonably to have been aware. Any 
circumstances in respect of which the insurer has 
asked specific questions in writing shall, in the 
absence of proof to the contrary, be regarded as 
influencing the assessment and acceptance of the risk. 

2. (a) lf circumstances existing at the time of 
entering into the contract which were 
unknown w both parties when the contract 
was conduded come to light subsequently, or 
if the policyholder has failed to declare 
circumstances of which he was aware but which 
he did not expect to influence a prudent 
insurer's assessment of the risk, the insurer or 
the policyholder shall be entitled, within a 
period of two months from the date on which 
he becomes aware of the fact, to propose an 
amendment to or termination of the contract. 
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(b) 1. The policyholder shall be entitled to a 
period of fifteen days from the date on which 
he receives the proposal for an amendment in 
which to accept or reject it. If the policyholder 
rejects the proposal or fails to reply within the 
above time ·limit, the insurer may terminate the 
contract within a period of eight days by 
giving fifteen days' notice. 

2. If the contract is terminated, the insurer 
shall refund to the policyholder the proportion 
of the premium in respect of the period for 
which cover is not provided. 

3. If a claim arises before the contract is 
amended or before termination of the contract 
has taken effect, the insurer shall provi~e the 
agreed cover. 

3. If the policyholder has failed to fulfil the 
obligation referred to in. paragraph l a~d may be 
considered to have acted tmproperly, the msurer may 
terminate the contract or propose an amendment to 
it. 

(a) T~e insurer shall choose either to terminate the 
contract or to propose an amendment to it within 
two months from the date on which he becomes 
aware of such facts. Termination shall take effect 
fifteen days after the date on which the 
policyholder is notified thereof at his last known 
address. If the insurer has proposed an 

NEW PROPOSAl 

Where one of the panics proposes an 
amendment to the contract, the insurer shall be 
entitled to a period of fifteen days and the 
policyholder to a period of one month from the 
date of receipt of the proposal in which to 
accept or reject it. In the event of rejection of 
the proposal or failure to reply within the 
above time limit, the party proposing the 
amendment may terminate the contract within 
a period. of eight days. 

Termination shall not take effect until a period 
of fdteen days has elapsed from the date on 
which notice of termination is given, as the case 
may be, to the insurer or to the policyholder at 
his last known address. 

The abovementioned periods shall be extended 
to three weeks and one month where they are 
to the policyholder's benefit and the contract 
coven a risk which is not connected with a 
commercial or industrial activity of the 
policyholder. 

Where one of the parties proposes that the 
contract be terminated, termination shall not 
take effect until a period of fafteen days has 
elapsed from the date on which notice of temu
nation is given to the insurer or to the 
policyholder at his last known address. 

The abovementioned period shall be extended 
to one month where the insurer terminates the 
contract and the contract coven a risk which is 
not connected with a commercial or industrial 
activity of the policyholder. 

(b) If the contract is terminated, the insurer shall 
re{und to the policyholder the proponion of 
the premium in respect of the period for which 
cover is not provided. 

(c) If a claim arises before the contract is 
amended or before termination of the contract 
has taken effect, the msurer shall provide the 
agreed cover. 

3. (a) If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, (eight 
words deleted) the insurer mav, within two 
months from the date on which he becomes 
aware of such fact, propose an amendment to 
the contract or terminate it. 

Where the msurer has proposed an 
amendment to the contract, the policyholder 
shall be entitled to accept or reject it within 
one month from the date on which he receives· 
the proposal for an amendment. If the 
policyholder refuses the proposal or fails to 
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amendment to the contract, the policyholder shall 
be entitled to accept or reject it within fifteen 
days from the date on which he receives the 
proposal for an amendment. If the policyholder 
refuses the proposal or fails to reply, the insurer 
may terminate the contract within eight days by 
giving fifteen days' notice. 

(b) If the contract is terminated, the insurer shall 
refund to the policyholder the proportion of the 
premium in respect of the period for which cover 
is not provided. 

(c) If a claim arises before the contract is amended or 
before termination of the contract has taken 
effect, the insurer shall be liable to provide only 
such cover as is in accordance with the ratio 
between the premium paid and the premium that 
the policyholder should have paid if he had 
declared the risk correctly. 

4. lf the policyholder has failed to fulfil the 
obligation referred to in paragraph I with the 
intention of deceiving the insurer, the latter may 
terminate the contract. 

(a) The insurer shall take such action within two 
months from the date on whil·h he becomes 
aware of such facts. 

(b) By way of damages, premiums paid shall be 
retained bv the insurer who shall be entitled to 
the payme~t of all premiums due. 

(c) The insurer shall not be liable m respect of any 
claim. 

5. In the cases referred to in paragraphs 3 and 4, 
the burden of proof of fraudulent or improper 
conduct on the part of the policyholder shall rest on 
the insurer. 

NE~' PROPOS.-\L 

reply, the insurer may terminate the contract 
within eight days. Termination shall not take 
effect until a period of fifteen days has elapsed 
from the date on which the policyholder is 
notified thereof at his last known address. 

Where the insurer terminates the contract, 
termination shall take effect fifteen davs after 
the date on which the policyholder is ~otified 
thereof at his last known address. 

(b) If the contract is terminated, the insurer shall 
refund to the policyholder the proportion of 
the premium in· respect of the period for which 
cover is not provided. 

(c) If a claim arises before the contract is 
amended or before termination of the contract 
has taken effect, the insurer shall pay the 
policyholder a proportion of the compensation 
which would have been payable had the 
policyholder not failed to fulfil his obligations 
under paragraph t equal to the ratio between 
the agreed premium and the premium which a 
prudent insurer would have fixed if the 
policyholder had fulfilled his obligations under 
paragraph t. However, if the insurer can show 
that no prudent insurer would have accepted 
the risk regardless of the rate of premium if he 
had been aware of the circumstances which the 
policyholder should have disclosed, or if the 
insurer can show that a prudent insurer would 
not have accepted the risk unless certain 
conditions were complied with, he shall not be 
bound to pay any claim. 

4. (a) If the policyholder has failed ~1.) fulfil the 
obligation referred to in paragraph I with the 
intention of deceiving the insurer, the latter 
may terminate the contract (six words deleted) 
within two months from the date on \\- hich he 
becomes aware of such bet. 

(b) By way of damages, prem1ums paid shall be 
retained by the insurer who shall be enmled to 
the payment of all premiums due, without 
prejudice to the payment of damages in respect 
of anv additional losses he has incurred bv 
reaso~ of the intention to deceive. . 

(c) The insurer shall not be liable in n:spect of any 
claim. 

5. In the cases referred to in paragraph!! 3 :.nd 4, 
the burden of proof of failure to fulfil the obligation 
referred to in paragraph 1 or of intention to deceive 
on the part of the policyholder shall re~t on the 
msurer. 
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2. The insurer may, within two months-of the date 
on which he was notified .of the increase of the risk, 
propose an amendment to the contract in accordance 
with the procedure laid down in Article 3 (2) (b). 

3. If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, such failure to 
give notice shall not give rise to any sanction where it 
relates to a new circumstance or change in circum
stances which is not liable to appreciably and 
permanently increase the risk and lead to an increase 
in the premium. 

4. If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, the insurer 
may, within two months of the date on which he 
becomes aware of such fact, propose an· amendment 
to the contract in accordance with the procedure laid 
down in Article 3 (2) (b). 

5. If the policyholder has failed to fulfil the 
obligation ·referred to in paragraph I and may be 
considered to have acted improperly, Anicle 3 (3) 
shall apply. 

6. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1 with the 
intention of deceiving the insurer, the latter may 
terminatt> the contract. 

(a) The insurer shall take such action within two 
months from the date on which he becomes 

.aware of such fact; 

(b) Bv way of damages, any premiums paid shall be 
r~tained by the insurer who shall be entitled to 
the payment of all premiums due. 

(c) The insurer shall not be liable in respect of any 
claim arising after the increase of the risk. 

7. In the case referred to in paragraphs 5 and 6, 
the burden of proof of fraudulent or improper con
duct on the pan of the policyholder shall rest ~n the 
insurer. 

I. unchanged. 

2. The insurer may, within two months of the date 
on which he became aware of the increase of risk, 
propose an amendment to or terminate the contract 
in accordance with the provisions covering such 
circumstances set out in Article 3 (2). 

3. If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, such failure to 
give notice shall not give rise to any sanction where it 
relates to a new circumstance which is (one word 
deleted) liable neither to increase the risk appreciably 
or permanently nor lead to an increase in the 
premium. 

4. If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, the insurer 
mav, within two months of the date on which he 
be~omes aware of such fact, propose an amendment 
to the contract or terminate it in the manner provided 
for in Article J (J). However, in respect of the 
application of the proportionality provided for in 
Article J (J) (c) account shall be taken only of the 
portion of premium corresponding to the period sub
sequent to the increase. 

(deleted) 

5. (a) If the policyholder has failed to fulfil the 
obligation referred to m paragraph I, with the 
intention of deceiving the insurer, the latter 
may tt>rminate the contract (six words deleted) 
within two months from the date on which he 
becomes aware of such fact. 

(b) By way of damages, any premaums paid shall 
be retained by the insurer who shall be entitled 
to the pa)·ment of all premiums due without 
prejudice to the payment of damages in respect 
of any additional losses he has incurred by 
reason of the intention to deceive. 

(c) The insurer shall not be liable in respect of any 
claim arising after the increase of the risk. 

6. ln the cases referred to in paragraphs 4 and 5, 
the burden of proof of failure to fulfil the obligation 
referred to in paragraph 1 or of intention to deceive 
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Article j 

Any unjustified payment made pursuant to Anicles 3 
and 4 shall be refunded. 

Article 6 

If, while the contract is in force, the risk has dimini
shed appreciably and permanently because of circum
stances other than those covered by the contract, and 
if this justifies a reduction in the premium, the policy
holder shall be entitled to terminate the contract 
without compensation if the insurer does not consent 
to reduce the premium proportionately. 

The right to terminate the contract shall arise imme
diately the insurer refuses to reduce the premium or, 
where he fails to reply to the policyholder's proposal, 
after a period of 1 5 days following such proposal. 

Where the contract is terminated, the insurer shall re
fund to the policyholder a proponion of the premium 
corresponding to the period for which cover is not 
provided, less the administrative costs involved. 

NEW PROPOSAL 

on the part of the policyholder shall rest on the 
insurer. 

7. The provisions of this Article shall not apply to 
circumstances which form the subject of an express 
exclusion of cover ia the contract. 

{Article 5 becomes Article 9). 

Article 5 

If, while the contract is in force, the risk has 
diminished appreciably and permanently because of 
circumstances other than those covered by the 
contract (Dine words deleted) the policyholder may 
ask for the premium to be reduced. The policyholder 
shall be entitled to terminate the contract without 
compensation if the insurer does not consent to 
reduce the premium proportionately. 

The right to terminate the contract shall arise 
immediately the insurer refuses to reduce the 
premium or, where he fails . to reply to the 
policyholder's proposal, after a period of fifteen days 
following such proposal. 

Where the contract is terminated, the insurer shall 
refund to the policyholder a proportion of the 
premium corresponding to the period for which cover 
is not provided, less the administrativ.e costs involved. 

Article 6 

(Old Article 7 unchanged). 

Article 8 Article 7 

l. Any costs incurred by the policyholder in per
forming the obligation referred to in paragraph I 
shall be borne by the insurer. 

I. (Old Article 8 (a) unchanged). 

2. Any costs incurred by the pol~~.:~·holdcr 111 per
forming the obligation referred to in paragraph l 
shall be borne by the insurer. 

Nocwithstanclinc this, where the policyholder carries 
oa a commercial or industrial activity and the contract 
coven a risk conaected with such activity, they shall 
be defrayed only in so far as, when combined with the 
UDOUDt of damace suffered, they do not exceed the 
sum iasured. 
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Article 9 

I. If a claim arises, the policyholder shall declare it 
to the insurer in accordance with the conditions and 
time limits laid down in the policy. 

The time limit must be reasonable. Such time limit 
may be fixed by national laws for cenain classes of 
insurance. 

Article 5 

Any unjustified payment made pursuant to Anides 3 
and 4 shall be refunded. 

Article 10 

I. The circumstances and conditions in which the 
contract may be denounced or terminated shall be set 
out in the contract either directly or by reference to 
the law. 

3. Without prejudice to the circumstances referred 
to in paragraph 2: 

(a) premature termination on the pan of the 
policyholder or the insurer shall not take effect 
until a period of 15 days has elapsed from the 
date on which notice of termination is given, as 
the case may be, to the insurer or to the 
policyholder at his last known address; 

(c) if the contract is for a period of more than three 
years, the policyholder may terminate it at the 
end of the third year or of any subsequent year 
by giving at least two months' notice; 

(d) as regards sickness insurance and contracts drawn 
up on the same basis as life assurance contracts, 
national law may, by way of derogation from 

NEW PROPOSAL 

Paragraphs 3, 4 and 5 unchanged. 

Article 8 

I. If a claim arises or if an event occurs which may 
result in a claim arising, the policyholder shall declare 
it to the insurer in accordance with the conditions 
and time limits laid down in the policy. The time limit 
must be reasonable. Such time limit may be fixed by 
national laws for certain dasses of insurance. 

Paragraphs 2, 3 and 4 unchanged. 

Article 9 

Any unjustified payment made by the parties pursuant 
to the foregoing Articles shall be refunded. 

Article /0 

I. The circumstances and conditions in which the 
contract may be denounced or terminated shall be set 
out in the contract either directly or by reference to 
the law applicable to the contract. 

2. (unchanged). 

3. Without prejudice to the circumstances referred 
to in paragraph 2: 

(a) Save where the parties have agreed to a shorter 
period in the case of war, insurrection or civil war, 
premature termination on the part of the 
policyholder or the insurer shall not take effect 
until a period of fifteen days has elapsed from the 
date on which notice of termination is given, as 
the case may be, to the insurer or to the 
policyholder at his last known address. 

(b) unchanged. 

(c)' If the contract is for a penod of more than three 
years, the policyholder may terminate it at the 
end of the third year or of any subsequent year 
by giving at least two months' notice, provided 
that the premiums were not agreed for a fixed 
period. 

(d) deleted. 
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subparagraphs (a) and (b), limit or prohibit termi
nation· of the contract by the insurer. 

Article (J 

Member States sh•ll bring into force the me&Jures 
necessary to comply with this Directive within 18 
months of its notification. They shall fonhwith 
inform the Commission thereof. 

NEW PROPOSAL 

Articles II and 12 

(unchanged). 

Article IJ 

Member States shall bring into force the measures, 
necessary to comply with this Directive before 1 July 
1983. They shall inform the Commission thereof 
immediately. 

Articles 14 and 15 

(unchanged). 
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II 

(Preparatory Acts) 

COM-MISSION 

Proposal for a Council Directive on the coordination of laws, regulations and 
administrative provisions relating to insurance contracts 

(Submitted by the Commission to the Council on 10 july 1979) 

THE COUNCIL OF THE EUROPEAN 
COMMUNITIES, 

Having regard to the Treaty establishing the 
European Economic Community, and in panicular 
Anicles 57 (2) and 66 thereof, 

Having regard to the proposal from the Commission. 

Having regard to the opinion of the European Par
liament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas, pursuant to the Treaty, any discrimination 
in relation to the provision of services which is based 
on the fact that an undenaking is not established in 
the Member State in which the service is provided has 
been prohibited since the end of the transitional 
period; whereas this prohibition applies to services 
provided from any establishment in the Community, 
whether it is the head office of an undenaking or an 
agency or branch; 

Whereas the second Council Directive ... I .. ./EEC 
of ... on the coordination of laws, regulations and 
administrative- provisions relating to di.-ect insurance 
other than life assurance and laying down provisions 
to facilitate the effective exercise of freedom to 
provide services, granted the panies freedom to 
choose the law applicable to the contract, firstly in 
the case of risks classified as transpon, primarily on 
account of their frequently international character, 
and secondly in the case of cenain risks which are 
defined by precise criteria in respect of which there is 
less need of protection for insured persons; 

Whereas, however, pending subsequent coordination 
of national rules governing insurance contracts, that 
Directive maintained in respect of other risks the 
principle of the application of the law in force in the 
State in which the risk is situated; whereas such 
coordination, by establishing a balance between the 
interests of the insurer on the one hand and the 
protection of the policyholder and the insured perspn 
on the other, is likely to enable freedom of choice to 
be extended and thus to facilitate the exercise of 
freedom to provide services; 

Whereas it was considered advisable to exclude from 
the scope of the Directive, marine, aviation and 
transpon insurance because of their widelv mter
national character and t:he freedom tralitionallv 
allowed to. the parties in concluding- such contract;; 
whereas the credit and suretyship insurance classes 
display peculiarities which, pending subsequent coordi
nation, justify not making them subject to the 
provisions of this Directi\'e as they stand; 

Whereas among the fundamental problems posed by 
legislation on insurance contracts are the 
consequences resulting firstly from the conduct of the 
policyholder at the time of the conclusion and in the 
course of the contract concerning the declaration of 
the risk and of the claim, and secondh· his :lttitude 
with regard to the measures to be take~ in the event 
of a claim; 

Whereas it is also necessary to regulate certain 
general questions relating in panicular to the 
existence of cover depending on the payment of the 
premium, the duration of the contract, and the 
position of insured persons who are not 
policyholders; 
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Whereas, as regards the problems regulated in this 
Directive, Member States may be authorized to adopt 
different solutions only where this is expressly 
provided for in the text of the DireCtive; whereas any 
other approach would call into question the objectives 
of the DireCtive; whereas, however, there is nothing 
to prevent the parties from derogating from the 
provisions adopted pursuant to the Direetive, 
provided that such derogations favour the 
policyholder, insured person or third party. 

HAS ADOPTED THIS DIRECTIVE: 

Article I 

The object of this Directive is to coordinate the 
fundamental laws, regulations and administrative 
provisions governing insurance contracts relating to 
one of the classes contained in point A of the Annex 
to Directive 73/239/EEC of 24 July 1973 on the 
coordination of laws, regulations and administrative 
provisions relating to the taking-up and pursuit of the 
business of direct insurance other than life assurance 
C), with the exception of the classes contained in 
points 4 (railway rolling stock), 5 (aircraft}, 6 (ships 
(sea, lake and river and canal vessels)}, 7 (goods in 
transit), 11 (aircraft liability), 12 (liability for ships 
(sea, lake and river and canal vessels)), 14 (credit) 
and 15 (suretyship). 

Article 2 

1. Every insurance contract shall give rise to the 
issue to d;ae policyholder of a document containing at 
least the tollowing information: 

(a) the name and address or head office of the 
contracting parties; 

(b) the subject matter of the insurance and a 
description of the risks covered; 

(c) the amount insured or the method qf calculating 
it; 

(d) the amount of the premium or contribution or the 
method of calculating it; 

(e) the dates on which premiums or contributions fall 
due; 

(f) the duration of the contract and the times at 
which cover commences and expires and, where it 
applies, the time of automatic renewal. 

(')OJ No L 228, 16. 8. 1973, p. 3. 

2. Pending the issue of such a document, the 
policyholder shall be entitled to receive, at the earliest 
opportunity, a document which attests to the 
existence of an insurance contract and contains at 
least the information referred to in paragraph 1 (a), 
(b) and (c). 

3. If, after the contract has been concluded, any 
change occurs that affects the .information referred to 
under paragraph 1 (a) to (f), the insurer shall furnish 
the policyholder with a document notifying such 
change. 

4. If provisional cover is provided, the policyholder 
shall receive a document which certifies that such 
cover has in faet been provided and which contains at 
least the information referred to in paragraph 1 (a), 
(b), (c) and (f). 

5. The documents referred to in the above 
paragraphs have only a probative value. 

6. The contraCt shall be drafted in the language of 
the Member Sta~e whose law is applicable. 

However, the policyholder shall be entitled to 
stipulate as a condition precedent to the conclusion of 
the contract that all documents relating to the 
conclusion, amendment and performance of the 
insurance contract be translated into the language of 
his habitual residence, provided such language is an 
official language of the Community. 

7. Notwithstanding the provisions of this Ani de, 
the laws of the Member States may authorize a 
simplified form for insurance contracts concluded for 
a shon period and for bearer policies. 

Article J 

l. When concluding the contract, the policyholder 
shall declare to the insurer any circumstances of 
which he is aware which may influence the insurer's 
assessment or acceptance of the risk. The 
policyholder shall not be obliged to declare to the 
insurer circumstances which are already known to the 
latter or which are common knowledge. Any 
circumstance in respect of which the insurer has 
asked specific questions in writing shall, in the 
absence of proof to the contrary, be regarded as 
influencing the assessment and acceptance of the risk. 

2. (a) If circumstances which were unknown to both 
parties when the contract was concluded come 
to light subsequently, or if the policyholder has 
failed to fulfil the obligation referred to in 
paragraph 1, the insurer shall be entitled, 
within a period of two months from the date 
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on which he becomes aware of the fact, to 
propose an amendment to the contract. 

(b) (i) The policyholder shall be entitled to a 
period of 1S days from the date on which 
he receives the proposal for ar. 
amendment in which to accept or reject 11 

If the policyholder rejects the proposal or 
fails to reply within the above time limit, 
the insurer may terminate the contract 
within a period of eight days by giving IS 
days' notice. 

(ii) If the contract is terminated, the insurer 
shall refund to the policyholder the pro
ponion of the premium of the period for 
which cover is not provided. 

(iii) If a claim arises before the contract is 
amended or before termination of the 
contract has taken effect, the insurer shall 
provide the agreed cover. 

3. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1 and may be 
considered to have acted improperly, the insurer may 
terminate the contract or propose an amendment 
to it. 

(a) The insarer shall choose either to terminate the 
contract ·or to propose an amendment to it within 
two months from the date on which he becomes 
aware of such facts. Termination shall take effect 
IS days after the date on which the policyholder 
is notified thereof at his last known address. 

If the insurer has proposed an amendment to the 
contract, the policyholder shall be entitled to 
accept or reject it within IS days from the date 
on which he receives the proposal for an 
amendment. If the policyholder refuses the 
proposal or fails to reply, the insurer may 
terminate the contract within eight days by giving 
IS days' notice. 

(b) If the contract is terminated the insurer shall 
refund to the policyholder the proponion of the 
premium in respect of the period for which cover 
is not provided. 

(c) If a claim arises before the contract is amended or 
before termination of the contract has taken 
effect, the insurer shall be liable to provide only 
such cover as is in accordance with the ratio 
between the premium paid and the premium that 
the policyholder should have paid if he had 
declared the risk correctly. 

4. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1 with the 
intention of deceiving the insurer, the latter may 
terminate the contract. 

(a) The insurer shall take such action within two 
months from the date on which he becomes 
aware of such facts; 

(b) by way of damages, premiums paid shall be 
retained by the insurer who shall be entitled to 
the payment of aJl premiums due; 

(c) the insurer shall not be liable in respect of any 
claim. 

5. In the cases referred to in paragraphs 3 and 4, 
the burden of proof of fraudulent or improper 
conduct on the pan of the policyholder shall rest on 
the insurer. 

Article 4 

1. From the time when the contract is concluded, 
the policyholder shall declare to the insurer any new. 
circumstances or changes in circumstance of which 
the insurer has requested notification in the contract. 
Such declaration shall be made not later than the time 
when the risk increases where this is attributable to an 
intentional act of the policyholder; in all other cases, 
it must be made immediately the policyholder 
becomes aware of the increase. 

2. The insurer may, within two months of the date 
on which he was notified of the increase of the risk, 
propose an amendment to the contract in accordance 
with the procedure laid down in Anicle 3 (2) (b). 

3. If the policyholder has failed to fulfil the 
obligation referred to in paragraph I, such failure to 
give notice shall not give rise to any sanction where it 
relates to a new circumstance or change in circum
stances which is not liable to appreciably and 
permanently increase the risk and lead to an increase 
in the premium. 

4. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1, the insurer 
may, within two months of the date on which he 
becomes aware of such fact, propose an amendment 
to the contract in accordance with the procedure laid 
down in Ariicl~ 3 (2) (b). 
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5. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1 and may be 
considered to have acted improperly, Anicle 3 (3) 
shall apply. 

6. If the policyholder has failed to fulfil the 
obligation referred to in paragraph 1 with the 
intention of deceiving the insurer, the latter may 
terminate the contract. 

(a) The insurer shall take such action within two 
months from the date on which he becomes 
aware of such fact; 

(b) by way of damages, any premiums paid shall be 
retained by the insurer who shall be entided to 
the payment of all premiums due; 

(c) the insurer shall not be liable in respect of any 
claim arising after the increase of the risk. 

7. In the cases referred to in paragraphs 5 and 6, 
the burden of proof of fraudulent or improper 
conduct on the pan of the policyholder shall rest on 
the insurer. 

Article 5 

Any unjustified payment made pursuant to Articles 3 
and 4 shall be refunded. 

Article 6 

If, while the contract is in force, the risk has 
diminished appreciably and permanently because of 
circumstances other than those covered by the 
contract, and if this justifies a reduction in the 
premium, the policyholder shall be entided to 
terminate the contract without compensation if the 
insurer does not consent to reduce the premium pro
ponionatcly. 

The right to terminate the contract shall arise 
immediately the insurer refuses to reduce the 
premium or, where he fails to reply to the 
policyholder's proposal, after a period of 15 days 
following such proposal. 

Where the contract is terminated, the insurer shall 
refund to the policyholder a proponion of the 
premium corresponding to the period for which cover 
is not provided, less the administrative costs involved. 

Article 7 

Failure to pay a premium or pan thereof shall be 
penalized only after a period of grace of at least 

15 days has elapsed from the date on which the 
policyholder is notified, in writing and after the date 
on which payment is due, of the penalty. 

This provision shall not apply to any failure to pay 
the first premium or the single premium of an annual 
contract where the contract or the law provides that 
commencement of cover shall be conditional upon 
payment of such premium. 

Article 8 

1. If a claim arises, the policyholder shall take all 
reasonable steps to avoid or reduce the consequences. 
In panicular, instructions from the insurer or 
compliance with specific provisions on this point 
contained in the contract shall be considered 
reasonable. 

2. Any costs incurred by the policyholder in per
forming the obligation referred to in paragraph 1 
shall be borne by the insurer. 

3. If the insurer is required, under the contract, to 
pay in respect of only pan of the loss, he shall be 
obliged to refund only a proponion of the costs 
referred to in the preceding paragraph unless the 
policyholder acted on his instructions. 

4. If the policyholder fails to comply with the 
provision laid down in paragraph 1, and may be 
considered to have acted improperly, the insurer may 
claim compensation for the loss which he has 
suffered. 

S. If the insurer proves that the policyholder's 
failure to fulfil the obligation laid down in paragraph 
1 was intended to cause him loss or to deceive him, 
he shall be released from all liability to mak~ payment 
in respect of the claim. 

Article 9 

l . If a claim arises, the policyholder shall declare it 
to the insurer in accordance with the conditions Jnd 
ume limats laid down in the policy. 

The time limit must be reasonable. Such time limit 
may be fixed by national laws for cenain classes of 
ansurance. 

2. The insurer may require the policyholder to 
provide all the necessary information and documents 
on the circumstances and consequences of the claim. 
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3. If the policyholder fails to fulfil the obligations 
referred to in paragraphs 1 and 2, and may be 
considered to have acted improperly, the insurer shall 
be entitled to claim compensation for the loss he has 
suffered. 

4. If the insuTer proves that the policyholder's 
failure to fulfil one of the obligations laid down in 
paragraphs 1 and 2 was intended to cause him loss or 
to deceive him, be shall be released from all liabilirv 
to make payment in respea of the claim. · 

Artick 10 

J. The circumstances and cond.itions in which the 
contraa may be denounced or terminated shall be set 
out in the contra.a either d·irealy or by referenc.e to 

the law. 

2. The contraa may be terminated wi-thout notice 
only where one of the parties bas failed to fulfil one 
of its obligations with the intention of deceiving the 
other. The policyholder may also be gra·nted a right 
under national law w terminate the contract without 
notice in other circwnstances. 

3. Without prejudice to the circumstances referred 
to in paragraph 2: 

(a} premature tennina.tion on tbt' pan of the 
policyholder or the insurer shaH not tak.e effect 
until a period of 15 days has elapsed from the 
date on which notice of termination is given, as 
the case may be, t.o tbe insurer or to the 
policyholder at his last known address; 

(b) if pro\ision is made in the contract for automatic 
renewal, such renewal shali take effect in each 
case for a period nm ex:ceeding one year. unless 
one of the parties gives notice of termination at 
least rwo months before the dare of expiry of the 
current insurance period; 

(c) if the contract is for a period of more than three 
years. the policyholder may termjnate it at the 
end of the third year or of any subsequem year 
by giving at least two months' notice; 

(d) as regards sickn,..ss insuranu and contractS drawn 
up on the same basis as life assurance contracts, 
national law may, by way of derogation from 
subparagraphs (a) and (b), limit or prohibit termi· 
nation of the contract by the insurer. 

Article I 1 

If the insured person is not the policyholder, he shall 
have the same rights against the insurer as Anide 
8 (2) grants to the policyholder. He shall be treated in 
the same way as the latter for the purposes of Articles 
3 (1}, 4 (1}, 8 (1) and 9 (I) and (2) as regards the 
obligations referred to in those Anicles where he has 
knowledge of the contract and is able to fulfil such 
obligations. 

Articlt 11 

The parties to the contract may agree on more 
favourable terms for the policyholder, insured person 
or injured third pany than are provided for in this 
Dt rective. 

Article I J 

Member States shall bring into force the measures 
necessary to comply ~·ith this Directive within 18 
months of its notification. Thev shall forthwith 
inform the Commission thereof. . 

Article 14 

After notification of this Directive. Member States 
shall ensure that the Commission is informed, in 
sufficiem time for it to submit itS comments, of any 
new Ia ws, regulations or administrative provisions 
which they intend to adopL They shall also inform 
the other Member Sutes thereof. 

Article 15 

This Directive is addressed to the Mem~r States. 
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Amended proposal for a Council Regulation (EEC) on securities given by crcdir insritutioas or 
insurance undcrta.lciags · 

COM(90) 567 final - SYN 180 

(Submitt«J by tht Commissio11 purs111111t to Article 149 (3} of the £EC Tuaty on 
J l }lltriUiry 1991) 

(91/C 53/11) 

THE COUNOL OF ntE EUROPEAN COMMUNITIES. 

Having rqard to the Treaty establishing the European 
Economic Community, and in panicular AnicJe 1 OOa 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European P~~rliament, 

Having regard to the opinion of the Economic and Soci2l 
~ Committee, 

Whereas the Treaty, in Article 59, enshrines the principle of 
freedom to provide services; 

Whtteas many public authoritia, when demandi:::g 
guarantees, ask for guarantees issued by a n:sidcnt of th~ir 
nationd territory, which conflias with that principle; 

Whereas the Treaty principle of non-disaimination ts 
directly applicable and does not require implementing 
legislation; 

Whertas public authorities have a certain disaerion in 
judging the aa:eptability of the guarantor; 

Whereas public authorities also . nave a particular 
responsibility for the establishment ::anJ funaioning of the 
internal market; 

Whereas this responsibility calls for a limitation of the 
discretion of public authorities in the case of a specific 
financial service provided by institutions supervised on the 
basis of Community rules; 

TI-l£ COUNOL OF 1liE EUROPEAN cOMMUNmES-, 

Having rcprd to the Treaty establishing the European 
Economic Community, and in panicuJu Anidc 1 OOa 
thereof, 

Having reg2rd to the propow from the Commission (1). 

In cooperation with the European Parliament ( l ), 

Having regard to the opinic;m of the Economic and Social 
Committ~ ( l), · 

Wherel.s the Treaty, in Article 59, enshrin~ the principle of 
freroom to provide services; 

Whereas many public authorities, when dcnunding a 
security, ask for a &CCUrity given by : resident of their 
national territory, which conflicts with that principle; 

Whereas the Treaty principle of non-discrimination is 
directly applicable and docs not require implementing 
J~slarion; 

Whereas public authorities have a ttruin discretion in 
judging the acx.cptability of the guarantor; 

Wheras public authorities also have . a particular 
responsibility for the esublishment and funaioning.of the 
internal market; 

Whereas. ;n the case of a speafic financial scrv1ce provided 
by institutions already supervised on the buis of Community 
rules, a positive measure is needed to limit the disaction of 
public authorities which accept a security; 

Whcr~as it does not appear r~asonablc for ~n authority to be 
subject without its consent to tb~ law and jurisd.iaion of 
another Member State; 

(I) OJ No C Sl, 28. 2. 1989, >. 6. 
{

1
) OJ No C 159, 26. 6. 1989: p. 4. 
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Wh~r~:n :ht' First Council Dirt'ctivc: 77/i?.O!EEC of 12 
Dccc;mbcf I 977 on tht cocrdm:mon of the l:tws, regulations 
;tnd administrative provisions rcl:ninp. to :he raking-up and 
pur~uit of the bu$in~ss of credit institutions ( '), as last 
:tmendcd h)· Pircctivco: 86/Sl4/EEC (l), provides for :a 
Community system for licensing and su~f'\·ising crtdit 
insritutio,s; 

V/hercas th; Fint Co\Jncil Oir~ive 731239/EEC of 24 July 
197 J qn the toordin:uion of l:tws. :cgulations and 
;dft\ininrative provisiQns rel:uing to tht t:1king-up and 
purs'-'it of the busiM$$ of dirrct in5ur:nce ether th:an life 
insurance ( J),l5l~st atnended by Directive 871344/EEC (4), 

provides (or a Communi~ system for licensing and 
supervising in$\U'ancc unf$crtakings; 

\'i'hereu •~ appears ini!ppropri:uc th:l! :~uthori!ies other than 
t~ose in charge of pr..,dcntial supervision of these institutions 
1udgc the credit·wctnhines$ of .;red it in~titutions or insurance 
compani~s acting J$ gu-.rantors, 

HAS ADOPTED THIS RE.CliLATiON: 

Artidt l 

Oblicatio" to I(Ctp~ guarantee~ issued by c~it !nstia,arior.s 
or insurance undenakings 

1. A p\lbli.:: authority whic:h requires to be secured for 
p~ytneftt of an at;tual or potential debt or for respect of any 
other obligaJion shall be bound ro :tccept a guar:antee issued 
by any credit institution licensed according to Article 3 of 
Directive 77/780/EEC or by any insurance undertaking 
:nJthoriud for the da$s of suretyship insurance :according to 
Artidn 6 ~"d 1 of Directive 731239/EEC. 

(
1

) OJ No l H.l. 17. 12. 1977, p. 30. 
(=)OJ No 1,. 109, 4. Jl. l9S6, p. 15. 
(

1
) OJ No L 2.29, 1,. 8, 1973, p. 3. 

(') OJ No ll8S, 4. 7. 1937, p. 77. 

Where:~s the Fint Council Dir:=crive 771780/ EEC of 12 
Dccembc>:- i 977 on the coordin;;:no:1 of rhe l:nn. rc~ui.:uions 
~nd administrative provisions relating to the t:tkin~-up and 
pursuit oi the business of cred1t in~titutions ( • ), as last 
amended by Directive 86/646/EEC ( •). pro,·ides for :t 

Communiry sysu:m for licensing a:1d super.·i~ing credit 
institutions~ 

Whereas the First Council Directive 731239/EEC of 24 Jul)· 
19i3 on the coordination of l:aws, regul:tions anc 
administrative provisions rel:sting to the taking-up and 
pursuit of the business of direct insurance other than life 
insurance ('),as last amended by Dirtcrivc87/357/EEC (4 ), 

providts for a Community system for lic~sing and 
supervising insur:mce undertakings; 

Whereas br:anches of credit institu:ions from non-Member 
St:ttes arc authorir.cd in the Commun!ry only in respect of 
national territories and therdore have no right to 
cross-border acceptance of their securiry; 

Whereas 1t appc:ars inappropri:atc that authorities other than 
those inch argc of prudential superviSion of credit institutions 
or insu!:~nce companies judge the credir-· ... ·orthness of such 
institutions when the latter are actir.g :ts gu:ar.anrors; 

\''hcreas, given the operation;~.! r:=qUJrements of the Single 
\-brket, this should apply to securiry from both the dcrr.estic 
Member S!:J.te ;:r.d other MemberS::!:~$, 

HAS ADOPTED THIS REGULATiON: 

Artit;l~ 1 

Obliption to accept security given by credit institu:ions or 
insurance undcn:~-\;.i:tgs 

1. A public authority which requires to be secured for 
payment of an actUal or potential debt or for respect of any 
other obligation shall be bound to accqn securiry given by 
any credit institution hc~nsed :t·.:cording to Article 3 o! 
Directive n /780/EEC or by any insunnce undertaking 
authorized for the class of suretyship insurance according to 
Artides 6 and 7 of Directive 7 312391 EEC unless 

the public authoriry ha~ reasor. to doubt th~ soundness of 
the guarantor, notably if f:tcts are known that cast doubt 
on his continued solvency, 

the offer docs not meet the cond:tions normally required 
by that public :authoriry; 

(')OJ No 322, 17. 12. 19n, p. JO 
( 'l OJ No l 386, 30. 12. 1 'J89. p. : 
( 1) OJ No L 228, 16. 8. 1973, p. J. 
(•) OJ No L 172, 4. 7. 1988, p. I 
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Article 2 

Aaaaadment of aisringlcgislarion 

Article 27 (J) of Council Regulation (EEC) No 2221n of 13 
December 1976 on Community transit (1) is hereby replaced 
by the following: 

'3. Subject to Article 33 (2), the guarantee shall consist of 
the joint and several guarantee of either 

- a ac:dit institution licensed according to Article 3 of 
Council Directive n /780/EEC (1), or 

- an insurance undenaking authoriztd for the class of 
suretyship insurance according to Anicles 6 and 7 of 
Council Directive 73/239/EEC ('),or . 

any other narural or legal third person established in the 
Community and approved as guarantor by the Member 
State in which the guarant~ is provided. • 

Artie/~ 3 

Entty into force 

This Regulation shall enter into force on the fim day of the 
month following the adoption. 

This Regulation shall be binding in its entirety and directly 
:spplicable in all Member States. 

( 1 ) OJ No L .18, 9. 2. 1971, p. 1. 
{1) OJ No l .122, 17. 12. 1977, p. 30. 
(') OJ No l 218, 16. 8. 1973, p. J. 

~- Paragraph 1 sh;all not abbly to central bankJ in rhe 
context of their oper .. tions in rhc implemmtarion of 
monetary policy. 

Article 2 

Applicable law aad court of jurisdiction 

The legislation applicable to the MCU.rity and the court of 
jurisdiction shall be determined by the debt secured unlas the 
authority accepts another arrangement. 

Suppressed because modified by Anide 24 o.f Council 
Regulation (EEC) No 2726/90 of 17 ~ptcmber 1990 on 
Community transit 

Article J 

Unchanged 

Unchanged 
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assurance 
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I 

(Acts whose publication is obligatory) 

COUNCIL REGULATION (EEC) No ltSS/91 

of 20 June 1991 

laying down particular provisions for the application of Anicles 37, 39 and 40 of the 
Agreement between the European Economic Community and the Swiss Confederation on 

direct insurance other than life assurance 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular the last sentence of 
Article 57 (2) and Article 235 thereof, 

Having regard to the proposal from the Commission (1 ), 

In cooperation with the European Parliament (2 ), 

Having regard to the opinion of the Economic and Social 
Committee (3 ), 

Whereas an Agreement between the European Economic 
Community and the Swiss Confederation on direct insurance 
other than life assurance was signed at Luxembourg on 
10 Octqber 1989; . · 

Whereas under that Agreement a Joint Commiqee is to 
be set up to administer the Agreement, ensure that 
it is properly implemented and take decisions in 
the circumstances provided for therein; whereas the 
Community's representatives on the Joint Committee have to 
be designated and particular provisions have to be adopted 
concerning the detennination of the Community's positions 
in the Committee, 

HAS ADOPTED THIS REGULATION: 

A~c~e 1 

The Community shall be represented on the joint Committee 
provided for f1 ACicle 37 of the Agreement by the 
Commission, assisted by representatives of the Member 
States. 

·.• 

Article 2 

The Community's position in the Joint Committee shaJJ be 
adopted by the Council acting by a qualified majority on a 
proposal from the Commission. 

With regard to the adoption' of decisions to be taken by the 
joint Committee pursuant to Articles 37, 39 and 40 of the 
Agreement, the Commissio'n shall submit proposals to the 
Council, which shall act by a qualified majority. 

Article 3 

This Regulation shall enter into force on the day following 
that of its publication in the Official journal of the European 
Communities. · 

This Regulation shall be binding in its entirety and directly applicable in all Member 
States. 

Done at Luxembourg, 20 June 1991. 

{ 1 ) OJ No C 53, 5. 3. 1990, p. 46. 
( 2 ) OJ NoC 72, 18.3: 1991,p. 175,andDecisionof12June 1991 

(not yet published' in the Official Journal). 
(3) OJ No C 56, 7. 3. 1990, p. 27. 

For the Council 

The President 

R. GOEBBELS 

'551 
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II 

(Acts whose publication is not obligatory) 

/ 

COUNCIL 

COUNCIL DECISION 

of 20 June 1991 

on the condusion of the Asreement between the Europeaa Ecoaomic: Com.muaity and the 
Swiss Coafecleration concernina direct iasuraacc other tlaaa life assurance 

(91/370/EEC) 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic: Community, and in particular the last sentence of 
Article 57 (2) and Article 235 thereof, 

Having regard to the proposal from the Commission ( 1 ), 

In cooperation with the European Parliament (2), 

Having reprd to the opinion of the Economic and Social 
Committee ( 1), 

Whereas it is desirable to approve the Agreement with 
Switzerland conccming direct insurance other than life 
assurance, signed at Luxembourg on 10 October 1989, 

HAS DECIDED AS FOLLOWS: 

Artick 1 

The Agreement between the European Economic 
Community and the Swiss Confederation concerning direct 

(') OJ No C 53, 5. 3. 1990, p. 1. 
(1) OJ NoC72, 18. 3. 1991,p. 175, ancl Dec:isiODofllJune 1991 

(noc ya publishecl in the Official Joumal). 
(') OJ No C 56, 7. 3. 1990, p.l7. 

insurance other than life assurance is hereby approved :OD 

behalf of the Community. 

The text of the Agreement is attached to this Decision. 

Article 2 

The President of the Council shall take the measures 
necessary for the exchange of instruments provided for in 
Artide 44 of the Agreement (4 ). 

Done at Luxembourg, 20 June 1991. 

Por the Council 

The President 

R. GOEBBELS 

(") The elate of entry into force of the Apeement will be published in 
the 0/ficilll }ourtUJI of tiN £NroP••" COJII,.Nrtities by the 
General·Secretariat of the Couac:il. 
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PREAMBLE 

THE EUROPEAN ECONOMIC COMMUNITY 

of the one pan 

THE SWISS CONFEDERATION 

of the other pan 

CONSIDERING the close relations which exist between Switzerland and the Community; 

DESIRING to avail themselves of the occasion offered by the establishment of a unified Community insurance 
market to consolidate existing economic relations between the two Parties in this field, and to promote, under fair 
conditions of competition, the harmonious development of these relations by ensuring protection for insured 
persons; 

RESOLVED to that end to remove obstacles to the taking-up and pursuit of the business of direct insurance, other 
than life assurance, on a reciprocal and non-discriminatory basis safeguarded by the necessary legal conditions in 
respect of supervision, and thus to inuoduce between themselves freedom of establishment in this field; 

EMPHASIZING that this in no way affects their power to legislate subject to limits set by public international 
law; 

ENDEAVOURING to do everything in their power to see that their domestic legal orders in this field evolve in a 
mutually compatible manner; 

OBSERVING that it is in the interest of their economies to develop and suengthen their relations in this way in a 
field which up to now has not been governed by contractual rules, and to contribute thus to the coordination of 

. economic law between the two Parties; 

DECLARE themselves ready to consider in the light of any relevant factor, and particularly of the evolution of 
Community insurance law, the possibility of concluding other agreements in respect of private insurance; 

HAVE AGREED in pursuit of these aims to conclude the present Agreement and to this end have designated as 
their Plenipotentiaries: 

THE EUROPEAN ECONOMIC COMMUNITY: 

Mrs Edith CRESSON, 

Minister for European Affairs, 
President-in-Office of the Council of the European Communities; 

Sir Leon BRITT AN, 

Vice-President of the Commission of the European Communities;· 

THE SWIS~ CONFEDERATION: 

Mr Jean Pascal DELAMURAZ, 

President of the Swiss Confederation, 
Head of the Federal Department of Public Economy; 

Mr Franz BLANKART, 

State Secretary, 
Director of the Federal Office for Foreign Economic Affairs; 

WHO, having exchanged their Full Powers, ~din good and due form, have agreed as follows: 
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SECTION I 

BASIC PROVISIONS 

Article 1 

Object of the Agreement 

The object of the Agreement is to lay down, on a reciprocal 
basis, the conditions which are necessary and sufficient to 
enable agencies and branches of undenakings whose head 
office is situated in the territory of one of the Contracting 
Parties and which wish to become established in the territory 
of the other Contracting Party, or are established there, to 
take up or pursue the self-employed activity of direct 
insurance other than life assurance. 

Article 2 

Scope 

The classes of insurance which are subject to this Agreement 
are set out in Annex 1. 

Article 3 

Exceptions to the scope 

The kinds of insurance, operations and undenakings which 
are not subject to this Agreement are listed in Annex 2. 

Article 4 

Application of domestic law 

The law in force in each Contracting Party shall apply: 

- to points which are not governed by this Agreement, 
and 

- to questions relating to points governed by this 
Agreement, in so far as such questions are not regulated 
by the Agreement. 

Article 5 

Principle of non-discrimination 

The Contracting Panies undenake to apply the principle of 
non-discrimination when introducing and applying the 
provisions of this Agreement. 

Article 6 

Supervisory authority 

For the purposes of this Agreement, the supervisory 
authority shall, in .the case of the Community, be the 
competent authority of the Member State in whose territory 

the head office of the undenaking is situated or in whose 
territory an agency or branch takes up or pursues the business 
of direct insurance. 

SECTION II 

CONDmONS GOVERNING ADMISSION 

Article 7 

Compulsory authorization 

7 .1. Each Contracting Party shall make the taking-up of 
the business of direct insurance in its territory by an 
undenaking which establishes its head office there subject to 
authorization by the supervisory authority. 

7 .2. Each Contracting Party shall, funhermore, make the 
opening in its territory of an agency or branch of an 
undenaking whose h~ad office is situated in the territory of 
the other Contr~cting....Party subject to authorization by the 
supervisory authority: 

7.3. In addition, it shall make the opening in its territory 
of an agency or branch of an undenaking whose head office is 
situated outside the territories to which this . Agreement 
applies, as laid down in Anicle 43, subject to authorization 
by the supervisory authority. 

Article 8 

Scope of authorization 

8 .1. An authorization shall be valid for the covering of 
risks situated in the entire territory in which the supervisory 
authority granting the authorization is competent unless, and 
in so far as the legislation applicable permits, the applicant 
seeks pennission to carry on his business only in a part of that 
territory. 

8.2. A risk is situated in the territory in which a 
supervisory authority is competent: 

- in the case of insurance relating either to buildings or to 
buildings and their contents, in so far as the contents are 
covered by the same insurance policy, where the property 
is situated in that territory; 

- in the case of insurance relating to vehicles of any type, 
where the vehicle is registered in that territory; 

- in the case of policies of a duration of four months or less 
covering travel or holiday risks, whatever the class 
concerned, where the policy-holder took c;»ut the policy in 
th~t territory; 

- in all cases not explicidy covered by the foregoing 
indents, where the policy-holder has his habitual 
residence in that territory or, if the policy-holder is a legal 
person, where the latter's establishment, to which the 
contract relates, is situated in that territory. 
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8.3. Authorization shall be granted in respect of a 
panicular class of insurance. It shall cover the entire class, 
unless the applicant wishes to cover only pan of the risks 
pertaining to such class, as classified under Pan A of 
Annex 1. 

However: 

- it shall be open to the supervisory authority to grant 
authorization for any group of classes classified under 
Pan B of Annex 1, provided that it attaches to such 
authorization the appropriate denomination specified 
therein; 

authorization granted for one class or group of classes 
shall also be valid for the purpose of covering ancillary 
risks included in another class if the conditions specified 
under Pan C of Annex 1 are fulfilled. 

Article 9 

Legal form 

The legal forms which may be assumed by an undertaking 
whose head office is situated in the territory of a Contracting 
Party are listed in Annex 3. 

Article 10 

Conditions of authorization 

1 0.1. Each Contracting Party shall require that an 
undertaking whose head office is situated in the territory of 
the other Contracting Party and which seeks an 
authorization to open in its territory an agency or branch 
shall satisfy the following conditions: 

(a) it shall submit its statutes and a list of its directors and 
managers; 

(b) it shall produce a certificate issued by the supervisory 
authority of the Contracting Party in whose territory its 
head office is situated, attesting: 

- that the applicant undertaking is constituted in one 
of the legal forms listed in Annex 3, 

- that the applicant undertaking limits its business 
activities to the business of insurance and to 
operations directly arising therefrom to the 
exclusion of all other conimercial business, 

- the classes of insurance which the undertaking is 
· entided to transact, 

- that it possesses the minimum guarantee fund 
referred to in paragraph 3.2 of ProtocOl No 1 or, 
where appropriate, the minimum solvency margin 
calculated in accordance with paragraph 2.2 of that 
Protocol if the minimum solvency margin is higher 
than the minimum guarantee fund, 

- the risks which it actually covers, 

- the existence of the financial resources referred to in 
paragraph 1 (f) of Protocol No 2; 

{c) it shall submit a scheme of operations drawn up in 
accordance with Protocol No 2, a<;companied by the 
balance sheet and profit and loss account of the 
undertaking for each of the past three financial years. 

However, where an undertaking has existed for fewer 
than three financial years, it shall submit such 
documents only for the financial years that have closed, 
if: 

- it is a new undenaking created as a result of a merger 
between existing undertakings, or 

- it is a new undertaking created by one or more 
existing undertakings for the purpose of transacting 
a specific class of insurance, previously pursued by 
one of the undertakings in question; 

(d) it shall designate an authorized agent having his 
permanent residence and abode in the territory in which 
the supervisory authority of the Contracting Party in 
question is competent and possessing sufficient powers 
to bind the undertaking in relation to third parties and to 
represent it in relations with the authorities and courts of 
that Contracting Party. 

Where the legal provisions of a Contracting Pany permit 
the authorized agent to have legal personality, it shall · 
have its head office in the territory of that Contracting 
Party and in turn designate a natural person to represent 
it who satisfies the above conditions. 

10.2. This Agreement shall not prevent the Contracting 
Parties from enforcing provisions requiring for all insurance 
undertakings, at the time of granting of the authorization, 
approval of the general and special policy conditions, scales 
of premiums and any other documents necessary for the 
normal exercise of supervision. 

However, with regard to the risks referred to in 
paragtaph 2.1 of Protocol No 2, the Contracting Panies shall 
not lay down provisions requiring the approval or systematic 
notification of general and special policy conditions, scales of 
premiums, or fonns and other printed documents which the 
undenalcing intends to use in its dealings with policy holders. 
They may require only non-systematic notification of these 
conditions and other documents, for the purpo$e of verifying 
compliance with laws, regulations and administrative 
provisions in respect of such risks, and this requirement may 
not constitute a prior condition for an undertaking to be able 
to carry on its activities. 

For the purposes of this Agreement, general and special 
policy conditions shall not include specific conditions 
intended to meet, in an individual case, the particular 
circumstances of the risk to be covered. 

This Agreement shall likewise not prevent the Contracting 
Patties from subjecting undertakings requesting 
aul'horization for class 18 in Pan A of Annex 1 to checks on 
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their direct or indirect resources in staff and equipment, 
including the qualification of their medical teams and the 
quality of the equipment, available to the undenakings to 
meet their commitments arising from this class of 
insurance. 

Article 11 

Granting of authorization 

11.1. Each Contracting Party undenakes to grant 
authorization provided the conditions laid down in 
Anicle 10 are met and further provided that the other 
provisions governing undenakings with their head offices in 
its territory are observed. 

11.2. The Contracting Panies shall not make 
authorization subject to the lodging of a deposit or the 
provision of security. 

11.3. The Contracting Panics undenake funhermore 
that no application for an authorization shall be examined in 
the light of the economic requirements of the market. 

11.4. The designated authorized agent may be challenged 
by the supervisory authority only on grounds relating to his 
good repute or technical qualifications. 

Article 12 

Extension of the scope of an authorization 

12.1. Each Contracting Party shall make any extension of 
the business for which an initial authorization was granted 
pursuant to Anicles 7 and 8 subject to a new 
authorization. 

12.2. Each Contracting Party shall require that, for the 
purpose of extending the business of an agency or branch 
either to other classes or in the circumstances referred to in 
paragraph 8.1, the applicant for the authorization shall 
submit a scheme of operations in accordance with Protoeol 
No 2 and produce the certificate referred to in · 
para81aph 10.1 (b). 

Article 13 

Authorization procedure 

13 .1. Authorization shall be sought from the supervisory 
authority by the undenaking whose head office is situated in 
the territory of the other Contracting Party. 

13.2. The scheme of operations drawn up in accordance 
with Protocol No 2, together with the observations of the 
supervisory authority responsible for granting authorization, 
shall be forwarded by the latter to the supervisory authority 
of the Contracting Pany in whose territory the head office is 
situated. 

The latter shall make known its opinion to the former within 
three months following receipt of the documents. If no 
opinion has been received upon the expiry of that period, it 
shall be deemed to be favourable. 

13.3. The supervisory authority from whom 
authorization has been sought shall forward to the applicant 
undenaking its decision on the application not later than 
six months following receipt of -the application for 
authorization. 

Article 14 

Refusal of authorization 

14 .1. Any decision to refuse an authorization shall be 
accompanied by the grounds on which it is based and shall be 
notified to the undenaking in question. • 

14.2. Each Contracting Party shall make provision for a 
right of recourse to the couns in the event of any refusal of 
authorization. Provision shall also be made for such right in 
regard to cases where the supervisory authority has not given 
a decision on an application for authorization upon the 
expiry of a period of six months from the date of its 
receipt. 

SECTION III 

CONDmONS GOVERNING THE PURSUIT OF BUSINESS 

Article 15 

Choice of assets 

The Contracting Parties shall not prescribe any rules as to the 
choice of assets in excess of those representing the technical 
reserves referred to in Anicles 19 to 23. Subject to the 
provisions of paragraph 18.2, Anicles 20, 21 and 23 and 
paragraphs 29.2 and 29.3, the Contracting Parties shall not 
restrict the free disposal of movable or immovable propeny 
forming pan of the assets of undenakings. 

Article 16 

Establishment of solvency maqpn 

16.1. Each Contracting Party shall require every 
undenaking whose head office is situated in its territory to 
establish an adequate solvency margin in respect of its entire 
business. 

16.2. The definition of the solvency margin and the 
manner in which it is to be calculated and represented, and 
the minimum guarantee fund fixed, are set out in Protocol 
·No 1. 

Article 17 

Verification of the state of solvency 

17 .1. The supervisory authority of the Contracting Pany 
in whose territory the head office of the undenaking is 
situated shall verify the state of solvency of the undenaking 
with respect to its entire business. 
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17 .2. The supervisory authority of the other Contracting 
Party shall, where it has granted the said undertaking 
authorization to open an agency or branch, provide the 
abovementioned authority with all the information necessary 
to enable such verification to be carried out. 

17 .3. Each Contracting Party shall require undertakings 
whose head office is situated in its territory to produce an 
annual account, covering all their transactions, of their 
situation and solvency, and, as regards cover for risks listed 
under class 18 in Part A of Annex No 1, of the other resources 
available to them for meeting their liabilities, where its laws 
provide for supervision of such resources. 

Article 18 

Restoration of financial situation 

18 .1. For the purpose of restoring the financial situation 
of an uncfertaking whose solvency margin has fallen below 
the minimum required under paragraph 2.2 of Protocol 
No 1, the supervisory authority of the Contracting Party in 
whose territory the head office is situated shall require a plan 
fot the restoration of a sound financial situation to be 
submitted for its approval. 

18.2. If the solvency margin falls below the guarantee 
fund defined in Article 3 of Protocol No 1, the supervisory 
authority of the Contracting Party in whose territory the 
head office of the undertaking is situated shall require the 
latter to submit a short-term financing plan for its 
approval. 

It may also restrict or prohibit the &ee disposal of the assets of 
the undertaking. It shall inform the supervisory authority of 
the Contracting Party in whose territory authorized agencies 
or branches of the undertaking are situated of any such 
measares. If they are requested by the former authority, the 
latter authority shall take the same measures. 

The supervisory authority may, furthermore, take all 
measures necessary to safeguard the interests of insured 
persons should the situation envisaged in this paragraph 
arise. 

Article 19 

Establishment of technical reserves 

19 .1. Each Contracting Party in whose territory an 
undertaking carries on business shall require that 
undertaking to establish sufficient technical reserves. 

19 .2. The amount of such reserves shall be determined in 
accordance with the rules laid down in each Contracting 
Party, or, in the absen" of such rules, in accordance with the 
established practices in each Contracting Party. 

19.3. Each Contracting Party Shall furthermore require 
undertakings established in its territory and underwriting 
risks listed under class 14 in Patt A of AnDex 1 (credit 

insuran.ce) to set up an equalization reserve for the purpose of 
offsetting any technical deficit or above average claims ratio 
arising in that class for a financial year. 

The methods of calculating the equalization reserve and the 
conditions governing exemption from the obligation to make 
such a reserve are set out in Annex No 5. 

The equalization reserve must be calculated, under the rules 
laid down by each Contracting Party, in accordance with one 
of the four methods set out in Annex 5, which shall be 
regarded as being equivalent. Up to the amount calculated in 
accordance with those methods, the equalization reserve 
shall be disregarded for purposes of calculating the solvency 
margin. 

Undertakings shall make available to the supervisory 
authority accounts·showing both the technical results and the 
technical reserves relating to this business. 

Article 20 

Matdung assets and localization of assets constitu&ing 
technical reserves 

20 .1. Technical reserves shall be represented by 
equivalent and matching assets localized in the territory 
in which the supervisory authority of each Contracting Party 
is respectively competent. Each Contracting Party may, 
however, permit relaxations of the rules on matching assets 
and the localization of assets. 

20.2. 'Matching assets' means the representation of 
underwriting liabilities expressed in a particular currency by 
assets expressed or realizable in the same currency. 

20.3. 'Localization of assets' means the existence of 
movable or immovable assets in the territory in which the 
supervisory authority of the Contracting Party concerned is 
competent, but shall not be construed as involving a 
requirement that movable property be deposited or that 
immovable property be made subject to restrictive measures 
such as the registration of a mortgage. Assets represented by 
claims against debtors shall be regarded as localized in the 
territory in which the supervisory authority of the 
Contracting Party where they are to be · realized is 
competent .. 

Subject to the above, localization shall be governed by the 
respective rules in force in the Contracting Parties. 

Article 21 

Nature of technical reserves 

21.1. The rules in force in each Contracting Party in 
whose territory an undertaking pursues its business shall 
detennine the nature of the assets and, where appropriate, 
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the extent to which they may be used for the purpose of 
representing the technical reserves, and shall also determine 
the rules for valuing such assets. 

21.2. The expression 'nature of the assets' refers to the 
various categories of movable and immovable assets and 
their specific characteristics, such as those relating to the 
debtor in the case of a claim forming part of the 
representation of the technical reserves. 

21.3. If a Contracting Party allows any technical reserves 
to be represented by claims against re-insurers, it shall fix the 
percentage so allowed or shall make provision for it to be 
fixed. In such case, notwithstanding the provisions of 
paragraph 20.1 , it may not require the assets representing 
such claims to be localized. 

Article 22 

Balance sheet 

The supervisory authority of the Contracting Party in whose 
territory the head office of an undertaking is situated shall 
verify that the undertaking's balance sheet shows in respect of 
the technical reserves assets equivalent to the underwriting 
liabilities assumed in all the countries in which it carries on 
business. 

Article 23 

Non-compliance with the requirements relating to technical 
reserves 

If an agency or branch does not comply with the provisions 
laid down in Articles 19 to 21, the supervisory authority of 
the Contracting Party in whose territory it carries on business 
may prohibit the free disposal of assets localized in its 
territory after having informed the supervisory authority of 
the Contracting Party in whose territory the head office is 
situated that it intends to take such action. 

The supervisory authority of the Contracting Party in whose 
territory such agency or branch carries on business may, 
furthermore, take any measure necessary to safeguard the 
interests of insured persons. 

Article 24 

Tranuerofponfolio 

24.1. Under the conditions laid down by the legal 
provisions in force in the Contracting Party in question, the 
supervisory authority shall authorize undertakings which are 
established in the territory for which it is responsible to 
transfer all or part of their portfolios of contracts to an 

accepting offic~ established in the same territory as the 
transferring undertaking, if the supervisory authority of the 
Contracting Party in whose territory the head office of the 
accepting office is situated certifies that the latter possesses 
the necessary margin of solvency after taking the transfer into 
account. 

24.2. A transfer authorized in _accordance with 
paragraph 24.1 shall be published in the territory in which 
the supervisory authority of the Contracting Party in which 
the transferring undertaking and the accepting office are 
established is competent, under the conditions laid down by 
the legal provisions in force in each Contracting Party in 
question. Such transfer shall be automatically valid against 
the policy-holders, the insured persons and any other person 
having rights and obligations arising out of the contracts 
transferred. However, this paragraph shall not preclude the 
existence in each of the Contracting Parties of provisions 
providing policy-holders with the option of cancelling the 
contract within a given period after the transfer. 

Article 25 

Approval of conditions and scales of premiums 

25 .1. This Agreement shall not prevent the Contracting 
Parties from enforcing provisions requiring of all 
undertakings and in respect of all classes of insurance, during 
the pursuit of business, approval of the general and special 
policy conditions, scales of premiums and any other 
documents necessary for the normal exercise of 
supervision. 

However, with regard to the risks referred to in 
paragraph 2.1 of Protocol No 2. the Contracting Parties shall 
not lay down provisions requiring the approval or systematic 
notification of general and special policy conditions, scales of 
premiums, forms and other printed documents which the 
undertaking intends to use in its dealings with policy-holders. 
They may require only non-systematic notification of these 
conditions and other documents, for the purpose of verifying 
compliance with laws, regulations and administrative 
provisions in respea of such risks. 

With regard to the same risks, the Contracting Panics may 
not retain or introduce prior notification or approval of 
proposed increases in scales of premiums except as pan of a 
general price control system. 

25.2. This Agreement shall likewise not prevent the 
Contracting Parries &om subjecting undertakings which 
have obtained authorization for class 18 in Part A of Annex 1 
to checks on their direct or indirect resources in staff and 
equipment, including the qualification of their medical teams 
and the quality of the equipment, available to the 
undertalc.ings to meet their commitments arising from this 
class of insurance. 

25.3. For the purposes of this Agreement, general and 
special policy conditions shall not include specific conditions 
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intended to meet, in an individual case, the particular 
circumstances of the risk to be covered. 

Article 26 

Documentation 

The Contracting Parries shall require undertakings carrying 
on business in their territory to produce the documents, 
including statistical documents, necessary for the exercise 
of supervision and, as regards cover for risks listed under 
class 18 in Part A of Annex 1, to indicate .the resources 
available to them for meeting their liabilities, where their 
laws provide for supervision of such resources. 

SECTION IV 

wnHDRAWAL OF AUTHORIZA110N 

Artick 27 

Withdrawal conditions 

The supervisory authority of a Contracting Party may 
withdraw from an undertaking whose head office is situated 
in the territory of the other Contracting Party the 
authorization which it granted to open an agency or branch, 
where such agency or branch: 

(a) no longer fulfils the conditions for admission, or· 

(b) fails seriously to fulfil its obligations under the rules 
applicable to it, in particular with respect to .the 
establishment of technical reserves. 

Article 28 

Withdrawal procedure 

28.1. Before withdrawing authorization, the supervisory 
authority shall consult the supervisory authority of the 
Contracting Party in whose territory the head office of the 
undertaking is situated. 

If the former authority deems it necessary to suspend the 
business of the agency or branch referred to in Article 27 
before consultation is concluded, it shall immediately advise 
the latter authority thereof. 

28.2. Any decision to withdraw an authorization or to 
order the suspension of business shall state the reasons on 
which it is based and shall be notified to the undertaking in 
question. 

" 28.3. Each Contracting Party shall make provision for a 
right of recourse to the courts against such a decision. 

Article 29 

Withdrawal of the authorization granted to the bead 
office 

29.1. Where the supervisory authority of a Contracting 
Party in whose territory the head office is situated withdraws 
the authorization which it has granted to the undenaking, it 
shall notify such action to the supervisory authority of the 
other Contracting Party if the latter has granted the 
undertaking authorization to open an agency or branch. The 
latter authority shall also withdraw its authorization. 

29 .2. In the case referred to in paragraph 1, the 
supervisory authority of the Contracting Party in whose 
territory the head office is situated shall, in conjunction with 
the supervisory authority of the other Contracting Party, 
take all measures necessary to safeguard the interests of 
insured persons and shall, in particular, restrict the free 
disposal of the assets of the undertaking, if this measure has 
not already been taken, pursuant to paragraph 18.2 and 
Article 23. 

29.3. Paragraph 29.1 and, where relevant, 29.2 shall 
likewise· apply where the undertaking surrenders of its own 
accord the authorization granted to it. 

SECTION V 

COLLABORATION BETWEEN SUPERVISORY 
AUllfORJTIES 

Article 30 

Conditions of collaboration 

The Contracting Parties shall take all necessary measures to 
enable their supervisory authorities to collaborate closely in 
the implementation of this Agreement. 

Article 31 

Objectives of collaboration 

31.1. The supervisory authorities shall collaborate in 
verifying the provisions by undertakings of financial 
guarantees as defined in Articles 16 and 19 to 21 and, in 
particular, in applying the measures provided for in 
Articles 18 and 23. 

31.2. Where the undertakings in question are authorized 
to cover the risks listed under class 18 in Pan A of Annex 
No 1, the supervisory authorities shall also collaborate in 
supervising the resources available to those undenakings for 
carrying out· the assistance operations they have undenaken 
to perform,. where their laws provide for supervision of such 
resources. 
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Article 32 

Exchange of information 

The supervisory authorities shall furnish each other with 
all documents and information necessary for exercising 
supervision. 

Article 33 

Requirements of secrecy 

33.1. Anicles 30 to 32 shall under no circumstances be 
interpreted as requiring any supervisory authority to furnish 
information which would disclose commercial secrets of an 
undertaking or information the communication of which 
would be contrary to public policy. · 

33.2. Nevertheless, the secrecy rules to which the 
supervisory authorities are subject shall not hinder 
collaboration between those authorities and the mutual 
assistance provided for by this Agreement. 

33.3. The information exchanged shall be used by such 
authorities solely for the purpose of carrying out their 
supervisory duties. 

SECTION VI 

GENERAL AND FINAL PROVISIONS 

Article 34 

Particular provisions and undertakinp of third countries 

34.1. Particular provisions applicable to cenain Member 
States of the Community are set out in Annex 4. 

34.2. The provisions applicable to agencies and branches 
of undertakings whose head office is situated outside the 
territories to which this Agreement .applies pursuant to 
Anicle 43 thereof are set out in Protocol No 4. 

Article 35 

Integral parts of the Agreement 

The Annexes, Protocols and Exchanges of Letters annexed to 
this Agreement shall form an integral part thereof. 

Article 36 

Failure to fulfil obligations 

36.1. The Contracting Parties shall refrain from taking 
any measures which might jeopardize the attainment of the 
objectives of the Agreement. 

36.2. They shaH take all general or special measures 
necessary to ensure fulfilment of the obligations arising from 
this Agreement. 

If either Contracting Party considers that the other 
Contracting Party has failed to fulfil an obligation arising 
from this Agreement, the procedure referred to in 
paragraph 37.2 shall apply. 

Article 37 

Joint Committee 

37 .1. · A Joint Committee, composed of representatives of 
Switzerland and representatives of the Community, is hereby 
established, which shall be responsible for the administration 
of the Agreement and its proper implementation and for 
taking decisions in the circumstances provided for therein. Its 
decisions shall be taken by mutual agreement. 

37 .2. For the purpose of the proper implementation of 
the Agreement, the contracting Parties shall exchange 
information and, at the request of either Pany, shall hold 
consultations within the Joint Committee. The exercise of 
supervision, referred to in Section V, shall not come within 
its powers. 

37.3. The Joint Committee shall adopt its own rules of 
procedure. 

37.4. The Joint Committee shall be chaired in turn by 
each of the Contracting Parties in accordance with detailed 
arrangements to be laid down in its rules of procedure. At the 
request of either Contracting Party, in accordance with 
conditions to be laid down in its rules of procedure, it shall be 
convened by its Chairman whenever special circumstances so 
require. 

The Joint Committee may decide to set up any working party 
needed to assist it in carrying out its tasks. 

Article 38 

Settlement of disputes 

38.1. H a dispute arises between the Contracting Parties 
concerning the operation of this Agreement and in particular 
its interpretation or implementation and such dispute cannot 
be resolved either through collaboration between the 
supervisory authorities referred to in Section V or by the 
Joint Committee referred to in Article 37, the Contracting 
Parties shall consult each other through diplomatic 
channels. 

38.2. Hit has not been possible to resol~e the dispute by 
means of the procedure provided for in paragraph 38.1, it 
shall be referred, at the request of either of the Parties, to an 
arbitration tribunal consisting of three members. Reference 
may be made to this tribunal at the earliest after a period of 
two years following the first reference to the Joint Committee 
referred to in Anicle 37, unless the Parties agree joindy to 
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refer their dispute to the said tribunal before the end of that 
period. Each Pany shall appoint an arbitrator. The two 
arbitrators appointed shall appoint an umpire who shall be a 
national neither of Switzerland nor of a Member State of the 
Community. 

38.3. Where one of the Contracting Parties does not 
appoint its arbitrator and has not complied with the request 
made by the other Party to make such appointment within 
two months, the arbitrator shall be appointed, at the request 
of that other Party, by the President of the International 
Coun of justice. 

38.4. Where after a period of two months following their 
appointment the two arbitrators are unable to agree on the 
choice of an umpire, the latter shall be appointed at the 
request of one of the Parties by the President of the 
International Coun of justice. 

38o5. Where, in the case provided for in paragraphs 38.3 
and 38.4, the President of the International Coun of justice is 
unable to act, or is a national of Switzerland or of a Member 
State of the Community, the appointments shall be made by 
the Vice-President.lf the latter is unable to act or is a national 
of Switzerland or of a Member State of the Community, the 
appointments shall be made by the oldest member of the 
Coun who is not a national either of Switzerland or of a 
Member State of the Community o 

38.6. Save as otherwise provided by the Contracting 
Panies, the tribunal shall lay down its own rules of 
procedure. It shall take its decision by majority vote. 

38.7. The decisions of the tribunal shall be binding on the 
Contracting Parties. 

Article 39 

Evolution of the domestic legislation of the Contracting 
Parties 

39 ol. The Agreement shall be without prejudice to the 
right of each Contracting Party, subject to compliance with 
the principle of non-discrimination and the provisions of this 
Article, unilaterally to amend its domestic legislation on a 
point regulated by this Agreement. 

39.2. As soon as a Contracting Party has initiated the 
process for adopting a draft amendment of its domestic 
legislation concerning the conditions for taking up and 
pursuing, by means of establishment, the activity of direct 
insurance other than life assurance, it shall inform the other 
Contracting Party via the joint Committee referred to in 
Article 37o The joint_Committee shall hold an exchange of 
views on the implications of such an amendment for the 
proper functioning of the Agreement. 

39.3. As soon as the amended legislation has been 
adopted, and eight days after adoption at the latest, th'= 

·. 

Contracting Party concerned shall notify the text of the new 
provisions to the other Contracting Party. 

39.4o In order to guarantee legal cenainty, a period of at 
least 12 months from the date of adoption of the amended 
legislation must be laid down by the Contracting Pany 
concerned for the implementation of any amendment of 
legislation which deviates from the provisions of the 
Agreement. 

39.5. Any amendment of legislation which has been the 
subject of the procedures referred to in paragraphs 3 9. 2 and 
39.3 and which, in the opinion of either Contracting Party, 
deviates from the provisions of the Agreement, shall be 
referred to the joint Committee. The joint Committee shall 
meet at the latest six weeks after the notification laid down in 
paragraph 39.3. 

39.6. The joint Committee shall: 

- either adopt a decision revising the provisions of the 
Agreement so as to integrate therein, if necessary on a 
basis of reciprocity, the amendments made to the 
legislation in question, 

- or, as long as the insured person is guaranteed equivalent 
protection to that provided for under the Agreement, 
adopt a decision to the effect that the amendments to the 
legislation in question shall be regarded as in accordance 
with the Agreement, 

- or decide any other measure to safeguard the proper 
functioning of the Agreement. 

39o7. The decisions of the joint Committee shall be 
published in the Official Compendium of Federal Laws 
(Recueil 0/ficiel des lois f~d~rales) and in the Official journal 
of the European Communities. Each decision shall state the 
date of its implementation in the two Contracting Parties and 
any other information lilcely to concern economic operators. 
The decisions shall be submitted as necessary for ratification 
or approval by the Co11tracting Parties in accordance with 
their own procedures. 

The Contracting Parties shall notify each other of the 
completion of this formality. If upon the expiry 9f the period 
provided for in paragraph 39.4 such notification has not 
taken place, the decisions of the joint Committee shall be 
implemented provisionally pending their ratification or 
approval by the Contracting Parties. If either Contracting 
Party .notifies the non-ratification or non-approval of a 
decision of the joint Committee, paragraph 3 9. 8 shall apply 
mutatis mutandis from the time of such notification. 

39. 8. If the joint Committee does not reach agreement on 
the decisions to be taken within six months of the date of 
referral pursuant to paragraph 39.5, the Agreement shall be 
regarded as ended on the day the legislation in question is 
implemented, pursuant to paragraph 39.4; in that event the 
provisions of Article 38 are not applicable o The provisions of 
paragraph 42.2 shall apply mutatis mutandis. 
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Article 40 

Revision of the Agreement 

40.1. If a Contracting·Party wishes that this Agreement 
be revised, it shall request the other Contracting Party to 
open negotiations to that end. Such request shall be made 
through diplomatic channels. 

40.2. Amendments to this Agreement shall enter into 
force in accordance with the procedure set out in 
Article 44. 

40.3. Nevertheless, amendments to the Annexes, 
Protocols and Exchanges of ·Letters annexed to this 
Agreement shall be adopted by the Joint Committee referred 
to in Article 37, which shall determine the date of their entry 
into force. 

Article 41 

Matters not covered by the Agreement 

41.1. Where a Contracting Party considers that it would 
be useful in the interests of both Contracting Parties to 
develop the relations established by this Agreement by 
extending them to private insurance activities not covered 
thereby, it shall propose to the other Contracting Party that 
negotiations be opened to that end. 

41.2. Agreements resulting from negotiations referred to 
in paragraph 41 .1 shall be subject to ratification or approval 
by the Contracting Parties in accordance with their own 
procedures. 

Article 42 

Denunciation 

· 42.1. Either Contracting Party may denounce this 
Agreement at any time by notifying the other Contracting 
Party to that effect. The Agreement shall cease to be in force 
12 months aher the date of such notification. 

42.2. In the· event of denunciation, the Contracting 
Parties shall jointly agree on rules governing the situation 
of undertakings which have obtained authorization in 
accordance with paragraph 11.1. In the absence of 
agreement upon expiry of the period of 12 months referred 
to in paragraph 42.1, those undertakings shall be made 
subject to the rules applicable to those of third countries. 
Nevertheless, the ContraCting Parries hereby undertake that 
the authorization obtained in accordance with paragraph 
11.1 shall not be withdrawn in the light of the economic 
requirements of the market for a period of at least five years 
from the date on which this Agreement ceases to be in 
force. 

Article 43 

Territorial scope 

This Agreement shall apply, on the one hand, to the territory 
of the Swiss Confederation and, on the other hand, to the 
territories in which the Treaty establishing the European 
Economic Community is applied and under the conditions 
laid down in th_at Treaty. 

Article 44 

Entry into force 

44 .1. This Agreement was negotiated in French and 
drawn up in duplicate in the Danish, Dutch, English, French, 
German, Italian, Portuguese and Spanish languages, each of 
these texts being equally authentic. 

44.2. This Agreement shall be ratified or approved by 
the Contracting Parries in accordance with their own 
procedures. 

44.3. This Agreement shall enter into force on the first 
day of the calendar year following the exchange of 
instruments of ratification or approval on condition that 
such exchange takes place not later than one month before 
that date. 

Nevertheless, the Contracting Parries may, on exchanging 
instruments of ratification or approval, jointly agree on 
another date for the entry into force of this Agreement; in 
that ~se, the date shall be published forthwith. 
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En fe de lo cual, los plenipotenciarios abajo firmantes susaiben el presente Acuerdo. 

Til bekrzftelse hera£ bar undenegnede befuldmzgtigede underskrevet denne aft ale. 

Zu Urkund dessen haben die unterzeichneten Bevollmachtigten ihre Unterschriften unter dieses 
Abkommen gesetZt. 

~ Kicmocn) tmv a~, 01 uwoysypaJ.LJLiVO\ "A.'lpt~o6c:nol tef:oav n~; u"oypacpt~; tou~; Of1lV "apo6oa 
OUtLtpmvla. 

In witness whereof the undersigned Plenipotentiaries have signed this Agreement. 

En foi de quoi, les plaupotentiaires soussignes ont appose leurs signatures au bas du present 
accord. · 

In fede di che, i plenipotenziari sottoscritti hanno apposto le loro firme in calce al presente 
accordo. 

Ten blijke waarvan de ondergetekende gevolmachtigden hun handtekening onder deze Overeenkomst 
hebben gesteld: • 

. Em fe do que, os plenipotenciarios abaixo assinados apuser~ as ~&~as assinaturas no final do presente 
acordo. · 

Hecbo en Luxemburgo, el diez de octubre de mil novecientos ochenta y nueve. 

Udfzrdiget i Luxembourg, den tiende oktober nitten hundrede og niogfirs. 

Gesc:hehen zu Luxemburg am zehnten Oktober neunzehnhundertneunundachtzig. 

Done at Luxembourg on the tenth day of October in the year one thousand nine hundred and 
eighty-nine. 

Fait l Luxembourg, le dix octobre mil neuf cent quatre-vingt-neuf. 

Fatto a Lussemburgo, addl dieci ottobre millenovec:entottantanove. 

Gedaan te Luxemburg, de tiende oktober negentienhonderd negenentachtig. 

Feito no Luxemburgo, em dez de Outubro de mil novecentos e oitenta e nove. 
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En nombre del Consejo de las Comunidades Europeas 

PA vegne af Rldet for De Europziske Fzllesskaber 

1m Namen des Rates der Europaischen Gemeinschaften 

E~ OvOilatoc; tou IuJ&Poo1iou tmv EupmKa'ilccbv KolVOt'fttmv 

On behalf of the Council of the Ewopean Communities 

Au nom du Conseil des Communautes europeennes 

A nome del Consiglio delle Comunita ewopee 

Namens de Raad van de Europese Gemeenschappen 

Em nome do Conselho das Comunidades Europeias 

I 
f ~ 
\... 

Por el Gobiemo de Ia Confederaci6n Suiza 

For regeringen for Schweiz 

Fiir die Regierung der Schweizerischen Eidgenossenschaft 

For the Government of the Swiss Confederation 

Pour le gouvemement de Ia Confederation suisse 

Per il govemo della Confederazione svizzera 

Voor de Regering van de Zwitserse Bondsstaat 

Pelo Govemo da Confedera~o Sui~ 
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ANNE.X 1 

CLASSES OF INSURANCE SUBJECT TO THE AGREEMENT 

A. Classification of risks accorcling to daues of iuuraDce 

1. AuitUnl (i•edudi11g industriitl irtjury and ouupatio1111/ diseMes) 

- fixed pecuniary benefits, 

- benefits in the nature of indemnity, 

- combinations of the two, 

- injury to passengers. 

2. SidMSS 

- fixed pecun~ary benefits, 

- benefits in the nature of indemnity, 

- combinations of the two. 

3. Land vehieks •{othe: than railway rolling stock) 

All damage to or loss of: 

- land motor vehicles, 

- land vehicles other than motor vehicles. 

<4. Rai/wtry rollirag stock 

All damage to Or loss of railway rolling stock. 

S. Air~raft 

All damage to or loss of airaaft. 

6. Ships (sea, lake arul river aM u1111l vasels) 

All damaae to or loss of: 

- river and canal vessels, 

- lake vessels, 

- sea veuels. 

7. Goods ;,. trauit (i11Cludi11g mnehaMise, baggage arui all other goods) 

All clamqe to or loss of aooda in transit or baggage, irrespective of the fonn of transpon. 

8. Fire tiM 1111tural /orca 

All damage to or loss of property (other than propcny included in classes 3, 4, S, 6 and 7) due to: 

-fire, 

- explosion, 

-stOrm, 

- ·natural forces other than ltOrlll, 

- nuclear energy, 

- land subsidence. 

9. Other damage to property 

All damage to or loss of property (other than property included in classes 3, 4, S, 6 and 7) due to hail or 
&ost, and any event such as the&, other than those mentioned under 8. 

. . 
All liability arilina out of the use of motor vehicles operating on land (including carrier's liability). 
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11. Aircraft liability 

All liability arising out of the use of aircraft (including carrier's liability). 

12. Liability for ships (sea, lake and river and canal vessels) 

All liability arising out of the use of ships, vessels or boats on the sea, lakes, rivers or canals (including 
carrier's liability). 

13. Genera/liability 

All liability other than those forms mentioned under Nos 10, 11 and 12. 

14. Credit 

- insolvency (general), 

- expon credit, 

- instalment credit, 

- mongages, 

- agricultural credit. 

15. Suretyship 

- suretyship (direct), 

- suretyship (indirect). 

16. ·Miscellaneous financial loss 

- employment risks, 

- insufficiency of income (general), 

- bad weather, 

- Joss of profits, 

- continuing general expenses, 

- unforeseen trading expenses, 

- loss of market value, 

- loss of rent or revenue, 

- indirect trading losses other than those mentioned above, 

- other financial loss (non-trading), 

- other forms of financial loss. 

17. ugal expenses 

Legal expensts and costs of litigation. 

18. Tourist assistance 

Assistance for persons who get into difficulties while travelling, while away &om home or while away 
&om their permanent residence. 

The risks included in a class may not be included in any Qther class except in the cases referred to in 
Pan C. 

B. Description of authorizations granted simultaneously for more than one class of iasunnce 

Where the authorization simultaneously covers: 

(a) classes Nos 1 and 2, it shall be named 'Accident and Health Insurance'; 

(b) classes Nos 1 (founh indent), 3, 7 and 10, it shall be named 'Motor Insurance'; 

(c) classes Nos 1 (founh indent), 4, 6, 7 and 12, it shall be named 'Marine and Transpon Insurance'; 

(d) classes Nos 1 (founh indent), 5, 7 and 11, it shall be named 'Aviation Insurance'; 

(e) classes Nos 8 and 9, it shall be named 'Insurance against Fire and other Damage to Propeny'; 
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(f) classes Nos 10, 11, 12 and 13, it shall be named 'Liability Insurance'; 

(g) classes Nos 14 and 15, it shall be named 'Credit and Suretyship Insurance'; 

(h) all classes, it shall have the name or names chosen by the Contracting Party in question, which shall notify 
the other Contracting Party of its choice(s). 

c. Ancillary risks . 

An undenaking obtaining an authorization for a principal risk belonging to one class or a group of classes may 
also insure risks included in another class without an authorization being necessary for them if they: 

- are connected with the principal risk, 

- concern the object which is covered against the principal risk, and 

- are covered by the contract insuring the principal risk. 

However, the risks included in classes 14, 15 and 17 may not be regarded as risks ancillary to other 
classes. 

Nonetheless, the risk included in class 17 (legal expenses insurance) may be regarded as an ancillary risk of 
class 18 where the conditions laid down in the first subparagraph of Pan C of this Annex arc fulfilled, and 
where the main risk relates solely to the assistance provided for persons who fall into difficulties while 
travelling, while away &om home or while away from their permanent residence. 

Legal expenses insurance may also be regarded as an ancillary risk under the conditions set out in the first 
subparagraph of Pan C of this Annex where it concerns disputes or risks arising out of, or in connection with, 
the use of sea-going vessels. · 

D. Assistance 

1. The assistance activity shall be the assistance provided for persons who get into difficulties while 
travelling, while ·away from home or while away from their permanent residence. It shall consist in 
undenaking, against the prior payment of a premium, to make aid immediately available to the ~neficiary 
under an assistance contract where that person is in difficulties following the occurrence of a chance event, 
in the cases and under the conditions set out in the contract. 

The aid may consist in the provision of benefits in cash or in kind. The provision ofbenefis in kind may also 
be effected by means of the staff and equipment of the person providing them. 

The assistance activity does not cover servicing, maintenance, after-sales service or the mere indication or 
provision of aid as an intermediary. 

2. Either Contracting Party may, in. its territory, make the provision of assistance to persons who get into 
difficulties in circumstances other than those referred to in 1 subject to the arrangements introduced by this 
Agreement. U a Contracting Party makes use of this possibility it shall, for the purposes of applying these 
arrangements, treat such activity as if it were listed under dass 18 in Pan A of this Annex, without 
prejudice to Pan C thereof. 

This shall in no way affect the possibilities for classification laid down in this Annex for activities which dearly 
come under other classes. 

It shall not be possible to refuse authorization sought for an agency or branch by an undertaking whose head 
office is situated in the territory of the other Contracting Party solely on the grounds that the activity covered by 
this point is classified differendy in the Contracting Party, in the territory of which the head office of the 
undertaking is situated. 
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ANNEX 2 

KINDS OF INSURANCE, OPERATIONS AND UNDERTAKINGS NOT SUBJECT TO lHE 
AGREEMENT 

A. Kinds of insurance excluded 

This Agreement does not apply to: 

No L 205119 

1. life assurance, that is to say the class of insurance which comprises, in particular, assurance on survival to a 
stipulated age only, assurance on death only, assurance on survival to a stipulated age or on earlier death, 
life assurance with return of premiums, tontines, marriage assurance and binh assurance; 

2. annuities; 

3. supplementary insurance carried on by life assurance undertakings, that is to say, insurance against 
personal injury including incapacity for employment, insurance against death resulting f:tom an accident, 
and insurance against disability resulting from an accident or sickness, where these various kinds of 
insurance are underwritten in addition to life assurance; 

4. in Switzerland: 

insurance forming part of a statutory system of social security, except where such insurance is written by 
authorized undertakings; 

in the Community: 

insurance forming part of a statutory system of social security; 

S. the type of insurance existing in Ireland and the United Kingdom known as 'permanent health insurance 
not subject to cancellation'. 

B. Operations excluded . 
This Agreement does not apply to: 

1. capital redemption operations, as defined.by the law in each Conuacting Party; 

2. operations of provident and mutual benefit institutions whose benefits vary according to the resources 
available and in which the conttibutions of members are determined on a Bat rate basis; 

3. operations carried out by organizations ·not having legal personality with the purpoSe of providing mutual 
cover for their members without there being any payment of premiums or constitution of technical 
reserves; 

4. export credit insurance operations for the account of or guaranteed by the State, or where the State is the 
insurer; 

5. the assistance activity in which liability is limited to the following operations provided in the event of an 
accident or breakdown involving a road vehicle which normally occurs in the territory in which the 
supervisory authority of the Conuacting Party in which the undertaking providing cover is established is 
competent: 

- an on-the-spot breakdown service for which the undertaking providing cover uses, in most 
circumstances, its own staff and equipment, · 

- the conveyance of the vehicle to the nearest or the most appropriate location at which repairs may be 
carried out and the possible accompaniment, normally by the same means of assistance, of the driver 
and passengers to the nearest location fr~m where they may continue their journey by other 
means, 

- if provided for by the provisions in force in the territory in which the supervisory authority of the 
Conuacting Party in which the undertaking providing cover is established is competent, the 
conveyance of the vehicle, possibly accompanied by the driver and passengers, to their home, point of 
departure or original destination within the same territory, 

unless such operations are carried out by an undertaking subject to the Agreement. 
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In the cases referred to in the first two indents, the conditio~ that the accident or breakdown must have 
happened in the territory in which the supervisory authority of the Contracting Pany, in which the 
undenaking providing cover is established, is competent: 

(a) shall not apply where the latter is a body of which the beneficiary is a member and the breakdown 
service or conveyance of the vehicle is provided simply on presentation of a membership card, without 
any additional premium being paid, by a similar body in the same or the other Contracting Party on 
the basis of a reciprocal agreement; 

(b) shall not preclude the provision of such assistance in Ireland and the United Kingdom by a single body 
operating in both States. 

In the circumstances referred to in the third indent, wher~ the accident or the breakdown has occurred in 
the territory of Ireland or, in the case of the United Kingdom, in the territory of Nonhem Ireland, the 
vehicle, possibly accompanied by the driver and passengers, may be conveyed to their home, point of 
depanure or original destination within either territory. 

Moreover, the Agreement does not concern assistance operations carried out on the occasion of an 
accident to or the breakdown of a road vehicle and consisting in conveying the vehicle which has been 
involved in an accident or has broken down outside the territory of the Grand Duchy of Luxembourg, 
possibly accompanied by the driver and passengers, to their home, where such operations are carried out 
by the Automobile Club of the Grand Duchy of Luxembourg. 

Undenakings subject to the Agreement may engage in the activity referred to under this point only if they 
have received authorization for class 18 in Pan A of Annex 1 without prejudice to Pan C of the said 
Annex. In that event the Agreement shall apply to the operations in question. 

C. Exdusion of undertakings occupying special positions 

This Agreement does not apply: 

1. to undenakings which fulfil the following conditions: 

- the undertaking does not pursue any activity falling within the scope of the Agreement other than the 
one desaibed in class 18 in Pan A of Annex No 1, 

- the activity is carried out exclusively on a local basis and consists only of benefits in kind, 

and 

- the total annual income collected in respect of the activity of assistance to persons who get into 
difficulties does not exceed ECU 200 000. 

2. in the c:a&e of undertakings whose head office is situated in Switzerland, to: 

undertakings whose annual premium income for the activities covered by the Agreement does not exceed 
the sum of three million Swiss francs on the date of entry into force of this Agreement and whose activities 
extend only to Swiss territory for such time as they satisfy these conditions. Once it has become subject to 
the rules of the Agreement an undertaking may no longer rely on this exception even if it satisfies the two 
abovementioned conditions. 

3. in the case of undertakings whose head office is situated in the Community, to: 

mutual associations in so far as they fulfil all the following conditions: 

- the articles of association contain provisions for calling up additional conuibutions or reducing their 
benefits, 

- their business does not cover liability risks - unless the latter constitute ancillary cover within the 
meaning of Part C of Annex 1 - or aedit and suretyship risks, 

- the annual contribution income from the activities covered by this Agreement does not exceed ECU 
1 million, and 

- at least half of the conuibution income &om the activities covered by this Agreement comes &om 
persons who are members of the mutual association. 

\ 

Mutual associations which have concluded with another undenaking of the same nature an agreement 
which provides for the full reinsurance of the insurance conuacts concluded by them or under which the 
CIOilCCSSionary undertaking is to meet the liabilities arising out of such conuacts in the place of the ceding 
undertaking. · · 

In such a case, the ccmcessionary undenaking shall be subject to this Agreement. 

27. 7. 91 



27. 7. 91 .. Official journal of the European Communities No L 205121 

D. Exclusion of specific undertakings 

This Agreem~nt shalJ not apply to the undertakings listed under 1 and 2 unless their anicles of association are 
amended as regards capacity. 

However, the territorial capacity of th~ undertakings r~ferred to in 1 and 2 (b) shall not be regarded as 
modified in the case of a merger between or division of such undertakings which has the effect of maintaining 
for the benefit of the new undertaking or undertakings the territorial capacity of the undertaking which has 
divided or the undertakings which have merged, nor shall capacity as to the classes of insurance be regaftl~d as 
modified if one of these undertakings takes over in respect of the same territory one or more of the classes of 
another such undertaking. 

1. in Switzerland 

The following cantonal institutions under public law, enjoying a monopoly: 

(a) Aargau: Aargauisches Versicherungsamt, Aarau; 

(b) Appenzell Ausser-Roden: Brand und Elementarschadenversicherung ~.ppenzell AR, Herisau; 

. (c) Basel Land: Basellandschaftliche Gebaudeversicherung, Liestal; 

(d) Basel Stadt: Gebaudeversicherung des Kantons Basel Stadt, Basel; 

(e) Bern/Berne: Gebaudeversicherung des Kantons Bern, Bern, Assurance immobiliere du canton de 
Berne, Berne; 

(f) Fribourg/Freiburg: Etablissement cantonal d'assurance des bitimeins du canton de Fribourg, 
Fribourg/ Kantonale Gebaudeversicherungsanstalt Freiburg, F~i.burf, 

(g) Glarus: Kantonale Sachversicherung Glarus, Glarus; 

(h) Graubunden/Grigioni/Grischun: Gebiudeversicherungsanstalt des Kantons Graubunden, Chur I 
lstituto d'assicurazione fabbricati del cantone dei Grigioni, Coira I Institut dil cantun Grischun per 
assicuranzas da baghetgs, Cuera; 

(i) Jura: Assurance immobiliere de Ia Republique et canton du Jura, Saignelegier; 

(j) Luzern: Gebaudeversicherung des Kantons Luz~rn, Luzern; 

(k) NeuchAtel: Etablis~ement cantonal d'assurance immobiliere contre l'incendie, NeuchAtel; 

(I) Nidwalden: Kantonale Brandversicherungsanstalt Nidwalden, Stans; 

(m) Schaffhausen: Gebaudeversicherung d~s Kantons Schaffhausen, Schaffhausen; 

(n) Solothurn: Solothurnische Gebiudevenicherung, Solothurn; 

(o) St. Gallen: Gebiudeversicherungsanstalt des Kantons St. Gallen, St. Gallen; 

(p) Thurgau: Gebaudeversicherung des Kantons Thurgau, Frauenfeld; 

(q) Vaud: Etablissement d'assurance contre l'incendie et les elemeius naturels du canton de Vaud, 
Lausanne; 

(r) Zug: Gebaudeversicherung des Kantons Zug, Zug; 

(s) Ziirich: Gebiudevenicherung des Kantons Zurich, Zurich; 

2. in the Community 

(a) in Denmark 

Falcks Redningskorps A/S, Kebenhavn; 

(b) in Germany 

- the following institutions under public law enjoying a monopoly (Monopolanstalten}: 

(aa) Badische Gebaudeversicherungsanstalt, Karlsruhe; 

(bb) Bayerische Landesbrandversicherungsanstalt, Munchen; 

(cc) 

(dd) 

(ee) 

(ff) 

(gg) 

BayeriSf=he Landestierversicherungsanstalt, Schlachtviehversicherung, Munchen; 

Braunschweigische Landesbrandversicherungsanstalt, Braunschweig; 

Hamburger Feuerkasse, Hamburg; 

Hessische Brandversicherungsanstalt (Hessische Brandvenicherungskammer), 
Darmstadt; 

Hessische Brandvenicherungsanstalt, Kassel; 
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(hh) Lippisclle Landesbran~versichcrungsanstalt, Detmold; 

(ii) Nassauisclle Brandversicherungsanstalt, Wiesbaden; 

(jj) Oldenburgisclle Landcsbrandkassc, Oldenburg; 

(k.k) Ostfriesischc Landschaftlichc Brandkassc, Aurich; 

(11) Feucrsozietit Berlin, Berlin; 

(mm) Wiimembergische Gebiudcbrandversichcrungsanstalt, Stuttgan, 

- the following semi-public institutions: 

(nn) Postbeamtenkr-enkasse; 

( oo) Krankenversorgung der Bundcsbahnbeamten; 

(c) in Spain 

the following public institutions: 

(aa) Comisaria de Scguro Obligatorio de Viajcros; 

(bb) Consorcio de Compensaci6n de Scguros; 

(cc) Fondo Nacional de Garantia de Riesgos de Ia Circulacion; 

(d) in France 

the following institutions: 

(aa) Caisse departementale des incendies des Ardennes; 

(bb) Caisse cUpanementale des incendies de Ia C6te d'Or; 

(cc) Caisse cUpartementale des incendies de Ia Marne; 

(dd) Caisse d~anementale des incendies de Ia Meuse; 

(ee) Caisse depanementale des incendies de Ia Somme; 

(e) in Ireland 

Voluntary Health Insurance Board; 

(f) in Italy 

' 

Ia Cassa di Previdenza per l'assicurazione degli sportivi (Sponass); 

(&) in the United Kin&dom 

the Crown Agenu. 
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ANNEX 3 

LISTING OF ACCEPT ABLE LEGAL FORMS 

An undenaking whose head office is situated in the territory of a Conuacting Party shall be constituted in one of the 
legal forms listed below. 

The Conuacting Panies may also set up, where appropriate, undertakings under any form governed by public law 
provided that such institutions have as their object insurance uansactions under conditions equivalent to those of 
undertakings governed by private law. 

A. Ia Swiaerland 

- Aktiengesellschah l societe anonyme I societl per azioni 

- Genossenschah I cooperative I cooperativa 

B. In the Community 

1. in Belgium 

- societe anonyme I naamloze vennoorschap, 

- societe en commandite par actions I vennootschap bij wijze van geldschieting op aandelen, 

- association d'assurance mutuelle I onderlinge verzekeringsmaatschappij, 

- Societe cooperative I cooperatievc vennootschap; 

2. in Denmark 

akticselskaber, 

gensidigc selskaber; 

3. in Germany 

- Aktiengesellschah, 

- Vcrsichcrungsverein auf Gegenseitigkeit, 

- Offentlich-rechtliche Wettbewerbs-Versicherungsunternehmen; 

4. in France 

- societe anonyme, 

- societe a forme mutuelle, 

- mutuelle, 

- union de mutuelles; 

S. in Spain 

- sociedad anonima, 

- sociedad mutua, 

- sociedad cooperativa; 

6. in Greece 

-- AV<i>WiolO<; Eta\pia, 

- All"laocpa).lCJTUCO<; tuvttaij)\Oj.lO~; 

7. in Ireland 

- incorporated companies limited by shares or by guarantee or unlimited; 

8. in Italy 

- societa per azioni, 

- societa cooperativa, 

- mutua di assicurazione; 

9. in Luxembourg 

- societe anonyme, 

- societe en commandite par actions, 

- association d'assurances mutuelles, 

- societe cooperative; 
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10. in the Netherlands 

- naamloze vennootschap, 

- onderlinge waarborgmaatschappij; 

11. ;,. Portugal 

- sociedade an6nima, 

- mutua de seguros; 

12. in the Uniud Ki,gdom 

- incorporated companies limited by shares or by guarant~ or unlimited, 

- societies registered under the Industrial and Provident Societies Acts, 

- societies registered under the Friendly Societies Act, 

- the association of underwriters known as Lloyd's. 
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ANNEX4 

PARTICULAR PROVISIONS FOR CERTAIN MEMBER STATES OF 1HE COMMUNITY 

By way of derogation from the provisions of this Agreement, the following special provisions shall apply in unain 
Member States of the Community: -

1. in Denmark 

re Article 15: 

Denmark may retain in force its legislation restricting the free disposal of assets built up by insurance 
undertakings to cover pensions payable under compulsory insurance against industtial accidents; 

2. in Germany 

re paragraph 8.2: 

Germany may maintain the provision prohibiting the simultaneous undertaking in its territory of health 
insurance with other classes; 

re Article 15: 

Germany may maintain, with respect to health insurance within the meaning of paragraph 2.3 of Protocol 
No 1, the restrictions imposed on the free disposal of assets in so far as the free disposal of assets covering 
m,!thematical reserves is subject to the agreement of a 'Treuhinder ;. 

3. in LuxemboWJ 

re paragraphs 20.1 and 20.3: 

luxembourg may retain the system of guarantees for technical reserves existing at the rime of entry into force of 
this Agreement; · 

4. in the United Kingdom 

re paragraph 10.1 (c): 

with regard to the association of underwriters lcnown as Lloyd's, submission of the balance shtet and the profit 
and loss account shall be replaced by the compulsory presentation of overall annual trading accounts covering 
the insurance operations, and accompanied by an affidavit certifying that auditors• certificates have been 
supplied in respect of each insurer and showing that the liabilities incurred as a result of those operations are 
wholly covered by the assets. These documents must allow the supervisory authorities to form a comparable 
view of the state of solvency of the Association; 

re paragraph 10.1 (d): 

with regard to the association of underwriters lcnown as Uoyd's, in the event of any litigation in the host 
country resulting from underwritten commitments, insured persons must not be less favourably treated than if 
the litigation had been brought against a business of a more conventional type. The authorized agent must, 
therefore, possess sufficient powen to enable proceedings to be instituted against him and must in that capacity 
be able to bind the Uoyd's underwriters concerned. 
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ANNEX 5 

METHODS OF CALCULATING THE EQUALIZATION RESERVE FOR TilE CREDIT INSURANCE 
CLASS AND CONDITIONS GOVERNING EXEMYTION FROM THE OBLIGATION TO SET UP SUCH A 

RESERVE 

A. Methods 

Method No 1 

1.1. In respect of the risks listed under class 14 in Part A of Annex 1 (credit insurance), the undenaking shall 
set up an equalization reserve to which shall be charged any technical deficit arising in that class for a 
financial year. 

1.2. Such reserve shaD in each financial year receive 7 5 % of any technical surplus arising on credit insurance 
business, subject to a limit of 12% of the net premiums or contributions until the reserve has reached 
150% of the highest annual amount of net premiums or contributions received during the previous five 
financial years. 

Method No 2 

2.1. In respect of the risks listed under class 14 in Part A of Annex 1 (credit insurance), the undertaking shall 
set up an equalization reserve to which shall be charged any .t~chnPI deficit arising in that class for a 
financial year. ~ 

2.2. The minimum amount of the equalization reserve shall be 134% of the average of the premiums or 
contributions received annually during the previous five financial years after subtraction of the cessions 
and addition of the reinsurance acceptances. 

2.3. Such reserve shall in each of the successive financial years receive 75% of any technical surplus arising in 
that class until the reserve is at least equal to the minimum calculated in accordance with point 2.2 of this 
Annex. 

2.4. The Contracting Parties may lay down special rules for the calculation of the amount of the reserve 
and/ or the amount of the annual levy in excess of the minimum amounts laid down in points 2.2 and 2.3 
of this Annex. 

Method No 3 

3 .1. An equalization reserve shall be formed for class 14 in Part A of Annex 1 (credit insurance) for the 
purpose of offsetting any above average claims ratio for a financial year in that class of insurance. 

3.2. The equalization reserve shall be calculated on the basis of the method set out below. 

AU calculations shall relate to income and expenditure for tht insurer's own account. 

An amount in respect of any claims shortfall for each financial year shall be placed to the equalization 
reserve until it has reached, or is restored to, the required amount. 

There shall be deemed to be a claims shortfall if the claims ratio for a -financial year is lower than the 
average claims ratio for the reference period. The amount in respect of the claims shortfall shall be 
arrived at by multiplying the difference between the two ratios by the earned premiums for the financial 
year. 

The required amount shall be equal to six times the standard deviation of the claims ratios in the 
reference period from the average claims ratio, multiplied by the earned premium for the financial 
year. 

Where claims for any financial year are in excess, an amount in respect thereof shall be taken from the 
equalization reserve. Claims shall be deemed to be in excess if the claims ratio for the financial year is 
higher than the average claims ratio. The amount in respect of the excess claims shall be arrived at by 
multiplying the difference between the two ratios by the earned premiums for the financial year. 

Irrespective of claims experience, 3 ,S % of the required amount of the equalization reserve shall be first 
placed to that reserve each financial year until its required amount has been reached or restored. 

The length of'the reference period shall be not less than 1S years and not more than 30 years. No 
equalization reserve need be formed if no underwriting loss has been noted during the reference 
period. 

The required amount of the equalization reserve and the amount to be taken from it may be reduced if 
the average claims ratio for the reference period in conjunction with the expenses ratio show that the 
premiums include a safety margin. 
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Method No 4 

. 4.1. An equalization reserve shall be formed for class 14 in Pan A of Annex 1 (credit insurance) for the 
purpose of offsetting any above average claims ratio for a financial year in that class of insurance. 

4.2. This equalization reserve shall be calculated on the basis of the method set out below. 

All calculations shall relate to income and expenditure for the insurer's own account. 

An amount in respect of any claims shonfall for each financial year shall be placed to the equalization 
reserve until it has reached the maximum required amount. 

There shall be deemed to be a claims shonfall if the claims ratio for a financial year is lower than the 
average claims ratio for the reference period. The amount in respect of the claims shortfall shall be 
arrived at by multiplying the difference between the two ratios by the earned premiums for the financial 
year. 

The maximum required amount shall be equ~l to six times the standard deviation of the claims ratio in 
the reference period from the average claims ratio, multiplied by the earned premiums for the financial 
year. 

Where claims for any financial year are in excess, an amount in respect thereof shall be taken from the 
equalization reserve until it has reached the minimum required amount. Claims shall be deemed to be in 
excess if the claims ratio for the financial year is higher than the average claims ratio. The amount in 
respect of the excess claims shall be arrived at by multiplying the difference between the two ratios by the 
earned premiums for the financial year. 

The minimum required amount shall be equal to three times the standard deviation of the claims ratio in 
the reference period from the average claims ratio multiplied by the earned premiums for the financial 
year. 

The length of the reference period shall be not less than 15 years and not more than 30 years. No 
equalization reserve need be formed if no underwriting loss has been noted during the reference 
period. 

Both required amounts of the equalization reserve and the amount to be placed to it or the amount to be 
taken from it may be reduced if the average claims ratio for the reference period in conjunction with the 
expenses ratio show that the premiums include a sakey margin and that safety margin is more than one 
and a half times the standard deviation of the claims ratio in the reference period. In such a case the 
amounts in question shall be multiplied by the quotient of one and a half times the standard deviation 
and the safety margin. 

B. Exemption 

Each Contracting Pany may exempt head offices, agencies or branches from the obligation to set up an 
equalization reserve for credit insurance business where the premiums or contributions receivable in respect of 
credit insurance are less than 4% of the total premiums or contributions receivable by them and less than 
ECU 2 500 000. 

The relationship between the ecu and the Swiss franc and the procedures necessary for defining that 
relationship for the purposes of this Annex are laid down in Protocol No 3 .. 
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PROTOCOL No 1 

SOLVENCY MARGIN 

Article 1 

Definition of the solvency margin 

The solvency margin shall correspond to the assets of the 
undertaking, free of all foreseeable liabilities, less any 
intangible items. In panicular the following shall be 
considered: 

- the paid up share capital or, in the case of a mutual 
concern, the effective initial fund, 

- one half of the share capital or the initial fund which is not 
yet paid up, once the paid up pan reaches 25% of this 
capital or fund, 

reserves (statutory reserves and free reserves) not 
correspon~ing to underwriting liabilities, 

any carry forward of profits, 

in the case of a mutual or mutual type assoaatir.m with 
variable contributions, any claim which it has .. gainst 
its members by way of a call for supplementary 
contribution, within the financial year, up to one half of 
the difference between the maximum contributions and 
the contributions actually called in, and subject to an 
overriding limit of 50% of the margin, 

at the request of, and upon proof being shown by the 
undertaking, and with the agreement of the concerned 
supervisory authorities of the Contracting Parties in 
whose territory the undertaking carries on its business, 
any hidden reserves resulting from under-estimation Qf 
assets or over-estimation of liabilities in the balance 
sheet, in so far as such hidden reserves are not of an 
exceptional nature. 

Over-estimation of technical reserves shall be determined 
in relation to their amount calculated by the undertaking 
in conformity with national rules; however, an amount 
equivalent to 7 5 % of the difference between the amount of 
the reserve for outstanding risks calculated at a flat rate by 
the undertaking by application of a minimum percentage in 
relation to premiums and the amount that would have been 
obtained by calculating the reserve contract by contract 
where the national law in question gives an option between 
the two methods, can be taken into account in the solvency 
margin up to 20%. 

Article 2 

Relationship between th~ solvency margin and the amount of 
premiums or the burden of claims 

2.1. The solvency margin shall be" determined on the basis 
either of the annual amount of premiums or contributions, or 
of the average burden of claims for the past three financial 

years. In the case, however, of undertakings which 
essentially underwrite only one or more of the risks of credit, 
storm, hail and frost, the last seven years shalJ be taken as the 
period of reference for the average burden of claims. 

2.2. Subject to the provisions of Article 3 of this Protocol, 
the amount of the solvency margin shall be equal to the 
higher of the following two results: 

First Result (premium basis): 

the premiums or contributions (indusive of charges 
ancillary to premiums or contributions) due in respect of 
all direct business in the last financial year for all financial 
years, shall be aggregated, 

to this aggregate there shall be added the amount of 
premiums accepted for all reinsurance in the last financial 
year, 

from this sum there shall then be deducted the total 
amount of premiums or contributions cancelled in the . 
last financial year, as well as the total amount of taxes 
and levies pertaining to the premiums or contributions 
entering into the aggregate. 

The amount so obtained shall be divided into two portions, 
the first portion extending up to ECU 10 million, the second 
comprising the excess; 18 % and 16 % of these portions 
respectively shall be calculated and added together. 

The first result shall be obtained by multiplying the sum so 
calculated by the ratio existing in respect of the last financial 
year between the amount of claims remaining to be borne by 
the undertaking after deduction of transfers for reinsurance 
and the gross amount of claims; this ratio may in no case be 
less than 50%. 

Second result (claims basis): 

- the amounts of claims paid in respect of direct business 
(without any deduction of claims borne by reinsurers 
and retrocessionnaires) in the periods specified in 
paragraph 2.1 of this Protocol shall be aggregated, 

- to this aggregate there shall be added the amount of 
claims paid in respect of reinsurances or retrocessions 
accepted during the same periods, 

- to ·this sum there shall be added the amount of provisions 
or reserves for outstanding claims established at the end 
of the last financial year both for direct business and for 
r-einsurance acceptances, 

- from this sum there shall be deducted the amount of 
recoveries effected during the periods specified in 
paragraph 2.1 of this Protocol, 

from the sum then remaining, there shall be deducted the 
amount ol provisions or reserves for outstanding claims 
established at the commencement of the second financial 
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year preceding the last financial year for which there are 
accounts, both for direct business and for reinsurance 
acceptances. 

One-third, or one-seventh, of the amount so obtained, 
according to the period of reference established in 
paragraph 2.1 of this Protocol, shall be divided into two 
portions, the first extending up to ECU 7 million, and the 
second comprising the excess; 26% and 23 % of these 
portions respectively shall be calculated and added 
together. 

The second result shall be obtained by multiplying the sum so 
obtain~d by the ratio existing in respect o{ the last financial 
year between the amount of claims remaining to be borne by 
the business after transfers for reinsurance and the gross 
amount of claims; this ratio may in no case be less than 
50%. 

2. 3. The fractions applicable to the portions referred to in 
paragraph 2.2 of this Protocol shall each be reduced to a 
third in the case of health insurance practised on a similar 
technical basis to that of life assurance, if 

- the premiums paid are calculatec;l on the basis of sickness 
tables according to the mathematical method applied in 
insurance, 

- a reserve is set up for inaeasing age, 

- an additional premium is collected in order to set up a 
safety margin of an appropriate amount, 

- the insurer may only cancel the contract before the end of 
the third year of insurance at the latest, 

- the contraCt provides for the possibility of inaeasing 
premiums or reducing payments even for current 
contracts. 

2.4. In the case of the association of underwriters known 
as Lloyd's, the calculation of the 6rst result in respect of 
premiums, referred to in.paragraph 2.2 of this Protocol, shall 
be made on. the basis of net premiums, which shall be 
multiplied by a flat rate perc:entag~ fixed annually by the 
supervisory authority of the Contracting Party in whose 
territory the head office of the undertaking is situated. This 
flat rate percentage must be calculated on the basis of the 
most recent statistical data .on commissions paid. 

The details, together with the relevant calculations, shall be 
sent to the supervisory authority of Switzerland if the 
association of underwriters known as Lloyd's is established 
there. 

2.5. 'In the case of the risks listed under class 18 in Part A 
of Annex 1, the amount of claims paid used to calculate the 
second result (claims basis) shall be the costs borne by the 
undertaking in respect of assistance given. Such costs shall be 
calculated in accordance with the provisions of the 
Contracting Party in whose territory the head office of the 
undertaking is situated. 

Article 3 

Guarantee fund ' 

3 .1. One-third of the solvency margin shall constitute the 
guarantee fund. , 

3.2. The guarantee fund may not, however, be less 
than: 

- ECU 1 400 000 in the case where all or some of the risks 
included in the class listed in Part A of Annex 1 under 
No 14 are covered. This provision shall apply to every 
undertaking for which the annual amount of premiums 
or contributions due in this class for each of the last three 
financial years exceeded ECU 2 500 000 or 4% of the 
total amount of pre~il-t.ms or contributions receivable by 
the undertaking concerned, 

- ECU 400 000 in the case where all· or some of the risks 
included in one of the classes listed in Part A of Annex 1 
under Nos 10, 11, 12, 13 and 15 and, in so far as the first 
indent does not ·apply, No 14, are covered, 

- ECU 300 000 iri the case where all or some of the risks 
induded in one of the classes listed in Part A of Annex 1 
under Nos 1, 2, 3, 4, 5, 6, 7, 8, 16 and 18 are 
covered,. 

- ECU 200 000 in the caSe where all or some of the risks 
included in one of the classes listed in Part A of Annex 1 
under No~ 9 arid 17 are covered. · 

3.3. If the .business.carried on by the undertaking covers 
several classes or several risks, only that class or risk for 
which the highest amount is required shall be taken into 
account. 

3.4. Each Contracting Patty may provide for a 
one-foUrth rec;luction of the minimum guarantee fund in the 
~se of m.utual associations and mutual type associations. 

3.5. Where an undertaking ·has, in accordance with the 
first indent of paragraph 3.2 of this Protocol, to inaease the 
guarantee fund tO ECU 1 400 000, the Contracting Party in 
question shall allow such undertaking: 

- a period ofthree years in which to bring the fund up to 
ECU 1 000 000, 

- a period of five years in which to bring the fund up to 
ECU 1 200 000, · '\.. 

- a period of seven years in· which to bring the fund up to 
ECU 1 400 000. 

These periods shall run frQm the date from. which the 
conditions referred to in the first indent qf paragraph 3.2 of 
this Protocol are fulfilled. · · 

Article 4 

Relationship between the ecu and the Swiss franc 

The relationship between the ecu and the Swiss franc and the 
procedures necessary for defining that relationship for the 
purposes of this Protocol are laid down in Protocol No 3. 
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PROTOCOL No 2 

SCHEME OF OPERATIONS 

Article ·1 

Coatent 

The scheme of operations of the agency or branch shall 
contain the following partiallars or proofs concerning: 

(a) the nature of the risks which the undertaking proposes 
to cover; 

(b) the general and special policy conditions which it 
proposes to use; 

(c) the scales of premiums which the undertaking proposes 
to apply or each category of business; 

(d) the guidiQg principles as to reinsur~ce; 

(e) the state of the solvency margin of the undertaking, 
referred to in Protocol No 1; 

(f) estimates relating to the expenses of installing the 
administrative services and the organization for securing 
business; the financial resources intended to cover them, 
and, where the risks to be coverCcl are listed under class 
18 in Part A of Annex No 1, the resources available to 
the undertaking for providing the promised assistance; 
and, in addition, for the first three financial years, 

(g) estimates relating to expenses of maaapment; 

(h) estimates relating to premiums or contributions and to 
claims in respect of the new business; 

(i) the forecast baluce sheet for the qeacy for branch. 

Article 2 

2.1. The particulars referred to in (b) and (c) of Article 1 
of this Protocol shall not be required with reprd to the 
following risks (farae risb): 

(a) risks listed under classes 4, 5, 6, 7, 11 and 12 in Pan A of 
Annex 1; 

(b) risks listed under classes 14 and 15 in Pan A of Annex 
No 1, where the policy holder is engaged professionally 
in an industrial or commercial aaivity or in one of the 
liberal professions, and the risks relate to such 
aaivity; 

(c) risks listed under classes 8, 9, 13 and 16 in Pan A of 
Annex 1 in so far as the policy holder exceeds the limits 
of at least two of the following three criteria: 

First stage: until31 December 1992: 

- balance sheet total: ECU 12,4 million, 

- net turnover: ECU 24 million, 

- average number of employees during the financial 
year: 500. 

Second stage: from 1 January 1993: 

- balance sheet total: ECU 6,2 million, 

__ net turnover: ECU 12,8 million, 

- average number of employees during the financial 
year: 250. 

If the policy holder belongs to a group of undertakings 
for which consolidated accounts are drawn up in 
accordance with the law in force in the Contracting 
Pany to whose jurisdiaion the group is subject, the 
aiteria mentioned above shall be applied on the basis of 
the consolidated accounts. 

Each Contractina Party may add to the category 
mentioned under (c) risks insured by professional 
associations, joint ventureS or tempOrary pupings. 

2.2. However, in Switzerlaacl the particulars referred to 
in (b) and (c) of Article 1 of this Protocol may be required 
with regard to the risks listed under No 12 in Pan A of 
Annex 1 where the vessels involved are lake or river 
vessels. 
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PROTOCOL No 3 

RELATIONSHIP BETWEEN THE ECU AND THE SWISS FRANC 

Article 1 

Ec:u 

For the purposes of this Agreement, 'ec:u' means the ec:u as defined by the competent Community 
authorities. 

Article 2 

Relationship between national c:urreacies ud the ec:u 

2.1. In so far as amounts expressed in ec:us in this Agreement have to be convened into national 
currencies to enable the supervisory authorities to apply the Agreement's provisions directly, the 
conversion shall be effected in accordance with the provisions of paragraphs 2.2 and 2.3 of this 
Protocol. 

2.2. With regard to the conversion of amounts expressed in ecus into the national currencies of the 
Member States of the Community, the rules laid down by the competent Community authorities shall 
apply. 

2.3. With regard to the equivalent in Swiss francs of amounts expressed in ecus, the exchange value 
of one ec:u shall, for the purposes of this Agreement, be ..•.. Swiss francs. 

Article 3 

Alteration of the relationship between the ec:u and the Swiss franc 

3.1. The relationship between the ecu and the Swiss franc referred to in paragraph 2.3 shall be 
reviewed annually on the basis of the following: where the exchange value of the ec:u in termS of Swiss 
francs as fixed by the Swiss National Bank for the last working day in Oaober diHers by more than 
10% on either side of the value in force for the purposes of this Agreement, that value shall be adjusted 
accordingly with effea from !january of the following year. 

3.2. The joint Committee referred to in Article 37 may make such other adjusunents as may be_ 
necessary. 
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PROTOCOL No 4 

AGENCIES AND BRANCHES Of UNDERTAKINGS WHOSE HEAD OmCE IS SITUATED OUTSIDE 
THE TERRITORIES TO WHICH nus AGREEMENT APPLIES 

Article 1 

Conditions for authorization 

Each Contracting Party may grant to an undenaking whose 
head office is situated outside the territories to which this 
Agreement applies under Article 43 thereof, authorization to 
open an agency or branch in its territory, if the applicant 
undenaking fulfils at least the following conditions: 

(a) it is entitled to undertake insurance business under its 
national law; 

(b) it establishes an agency or branch in the territory of the 
Contracting Party in question; 

(c) it undenakes to establish at the place of management of 
the agency or branch accounts specific to the business 
which it undenakes there, and to keep there all the 
records reiating to the business transacted; 

(d) it designates an authorized agent, to be approved by the 
supervisory authority; 

(e) it possesses in the country in which it carries on its 
business assets of an amount equal to at least one-half of 
the minimum amount prescribed in paragraph 3.2 of 
Protocol No 1, in respect of the guarantee fund, and 
deposits one-quaner of the minimum amount as 
security; 

(f) it undertakes to keep a solvency margin in accordance 
with Article 3 of this Protocol; 

(g) it submits a scheme of operations in accordance with the 
provisions of paragraph 10.1 (c) of the Agreement and 
Protocol No 2. Each Contracting Party may, if the legal 
provisions in force therein so permit, require an 
undertaking which has been in mstence for fewer than 
three financial yean to supply the balance sheet and 
profit and loss account which must accompany the. 
scheme of operations only in respect of the .financial 
years which have closed. 

Article 2 

T eclmical reserves 

Under this Protocol, each Contracting Party shall apply to 
agencies or branches set up in its territory rules regarding 
technical reserves which may not be more favourable than 
those provided for in Articles 19, 20 and 21. By way of 
derogation &om the second sentence of paragraph 20.1 it 
shall require assets rei:»resenting technical reserves to be 
localized in the territory in which the supervisory authority of 
the Contra~g Party concerned is. competent. 

Article 3 

Solvency margin 

3.1. · Under this Protocol, each Contracting Pany shall 
require for agencies or branches established in its territory a 
solvency margin consisting of assets &ee of all foreseeable 
liabilities, less any intangible items. The solvency margin 
shall be calculated in accordance with paragraphs 2.2 and 
2.3 of Protocol No 1. However, for the purpose of 
calculating this margin, account shall be taken only of the 
premiums or contributions and claims penaining to the 
business effected by the agency or branch concerned. 

3.2. One-third of the solvency margin shall constitute the 
guarantee fund. The guarantee fund may not be less than 
one-half~of tht minimum required under paragraph 3.2 of 
Protocol No 1: The initial security lodged in accordance with 
paragraph 1 (e) of this Protocol shall be counted towards 
such guarantee fund. 

3.3. The assets representing the solvency margin shall be 
localized in the territory in which the supervisory authority of 
the Contracting Party concerned is competent. 

3.4. The Community may allow these rules to be relaxed 
in the case of undenakings with agencies or branches in 
various Member States in order to facilitate their 
supervision. 

Article 4 

V erificatioa aacl restoratiOn of fiaaacial situation 

The provisions of paragraph ~ 7.3 and Article 18 shall apply 
m"tatis m"t.antlis in relation to agencies and branches of 
undertakings to which this Protocol applies. 

ArticleS 

Agreements with third couatries 

Each Conuacting Party may, by means of agreements 
concluded with one or more third counuies, agree to the 
application of provisions different &om those provided for in 
this Protocol on condition that its insured persons are 
adequately protected under conditions of reciprocity. 
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EXCHANGE OF LE1TERS No 1 

Principle of non-discrimination 

Delegation of the Commission 
of the European Communities 

No L 205/33 

Brussels, 26 July 1989 

Sir, 

With reference to the Agreement between th~ Community and Switzerland, initialled today, I have the 
honour to confirm that the obligation of non-discrimination referred to in Article S thereof exclusively 
concerns the taking up and pursuit of the activity of direct insurance in the terrltocy in which the 
supervisory authority which grants authorization is competent and also applies to the Member States 
of the Community in the exercise of their power to legislate in the areas covered by the said 
Agreement. 

I would ask you to take note of this communication, and to accept, Sir, the assurance of my high 
consideration. 

Franz Blankan, Esq. 
State Secretary 

Head of the Swiss Delegation 

Berne 

Swiss Delegation 

Sir, 

Head of the Delegation of the 
Commission of the ~uropean Communities 

(s. Geoffrey FITCHEW) 

Berne, 26 July 1989 

I have the honour to acknowledge receipt of your letter of today's. date, worded as <follows: 

'With reference to the Agreement between the Community and Switzerland, initialled today, I have 
~e honour to confirm that the obligation of non-disaimiliation referred to in Aniclc s thereof 
exdusively concerns the taking up and .pursuit of the activity of direct insurance in die territory in 
which the supervisory authority which grants authorization is competent and also applies to the 
Member States of the Community in the exercise of their power to legislate in the areas covered by 
the said Agreement.' 

I have taken note of this communication, and in tum ask you to accept, Sir, the assurance of my high 
consideration. · 

Geoffrey Fitchew, Esq. 
Director General 

Head of the Swiss Delegation 

(s. franz BLANKART) 

Head of the Delegation of the Commission of the European Communities 

Brussels 
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EXCHANGE OF LETTERS No 2 

Scope of authorization 

Sir, 

Delegation of the Commission 
of the European Comunities 

Brussels, 26 July 1989 

With reference to the Agreement between the Community and Switzerland, initialled today, I have the 
honour to remind you of our understanding that paragraph 8.1 does not affect the provisions in force 
in each Contracting Party conc:eming the possibility lor an insurance undenaking to cover risks 
situated outside the territory in w~ch the supervisory authority which granted it authorization is 
competent. 

I would ask you to kindly confirm the above, and to aa:cpt, Sir, the assurance of my high 
consideration. 

Franz Blankan, Esq. 
State Secretary 

Head of the Swiss Delegation 

Berne 

Swiss Delegation 

Sir, 

Head of the Delegation of the 
Commission of the European Communities 

. (s. Geof&ey mcHEW) 

Beme, 26 July 1989 

I have the honour to acknowledge receipt of your letter of today's date, worded as foUows: 

'With reference to the Agreemeat between the Community and Switzerland, iDitiaUed today, I have 
the honour to remind you of our uaderstalldiq that parasraph 8.1 does not affect the provisions 
in force in each Contractioa Party~ the possibility for an iDsurance uac:lertakiaa to cover 
risks situated outside the territory iD which the supervisory authority which aranted it 
authorization is competent.' 

I have taken note of this communication, and in tum ask you to accept, Sir, the 115W'aDCe of my hip 
consideration. 

Geoffrey Fitchew, Esq. 
Director General 

Head of the Deleaation 
of the Commission of the European _Communities 

Brussels 

Head of the Swiss Delegation 

(s. Franz BLANKART) 
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EXCHANGE OF LETTERS No 3 

Authorized agent 

Swiss Delegation 

Berne, 25 june 1982 

Sir, 

With reference to the Agreement between Switzerland and the Community, initialled today, I have the 
honour to state that it does not preclude the authorized agent·referred to in paragraphs 10.1 (d) and 
11.4 thereof and in paragraph 1 (d) of Protoeol No 4 being required to assume effective management 
of the agency or branch in respect of all the business activities the latter intends carrying on in the 
territory in which the supervisory authority &om which authorization is sought is competent. 

I would ask you to kindly confirm the above, and to accept, Sir, the assurance of my high 
consideration. 

Gerard lmbert, Esq. 
Director 

Head of the Delegation 
of the Commission of the European Communities 

Brussels 

Sir, 

Delegation of the Commission 
of the European Communities 

Head of the Swiss Delegation 

(s. Franz BLANKAilT) 

Brussels, 25 june 1982 

I have the honour to acknowledge receipt of your letter of today's date, worded as follows: 

'With reference to the Agr~ent between Switzerland and the Commwiity, initialled today, I have 
the honour to state that it does not preclude the authorized agent referred to in paragraphs 10.1 (d) 
and 11.4 thereof ~din paragraph 1 (d) of Protocol No 4 being reqUired to assume effective 
management of the agency or branch in respect of .all the business activities the latter intends 
carrying on in the territory in which the supervisory authority &om which authorization is sought 
is competent.' · · 

I hereby confirm the above, and in turn ask you to accept, Sir, the ~surance of my high 
consideration. 

Franz Blankart, Esq. Ambassador 

Head of the Swiss Delegation 

Berne 

Head of the Delegation of the 
Commission of the European Communities 

(s. Gerard IMBER T) 
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EXCHANGE OF LEITERS No 4 

Assignment to the Swiss Securities Fund of immovable property directly owned by insurance 
undenakings 

Swiss Delegation 

Berne, 25 June 1982 

Sir, 

With reference to the Agreement between Switzerland and the Community, initialled today, I have the 
honour to inform you that Switzerland reserves the right, with regard to the assignment to the 
securities fund of immovable property directly owned by insurance undenakings, to have the said 
immovable property registered in the securities fund register maintained by the undenalcing an'd to 
have included in the land register a note relating there to restricting the right to dispose freely of such 
property which, under Swiss law, does not constitute registration of a mongage. 

I would ask you to confirm that you are also of the opinion that such a procedure is not contrary to 
paragraphs 11.2 and 20.3 of the said Agreement. 

Please accept, Sir, the assurance of my high consideration. 

Gerard lmben, Esq. 

Director 
Head of the Delegation of the Commiyion 
of the European Communities 

Brussels 

Sir, 

Delegation of the Commission 
of the European Communities 

Head of the Swiss Delegation 

(Franz BLANKART) 

Brussels, 25 June 1982 

I have the honour to acknowledge receipt of your letter of today's date, worded as follow: 

'With reference to the Agreement between Switzerland and the Community, initialled today, I have 
the honour to inform you that Switzerland reserve& the right, with regard to the assignment to the 
securities fund of immovable. property directly owned by insurance undertalcings, to have the said 
immovable property registered in the securities fund ftlister maintained by the undertaking and to 
have included in the land register a note relating thereto restricting the right to dispose freely of 
such property which, under Swiss law, does not constitute registration of a mortpge.' 

I hereby confirm that I am also of the opinion that such a procedure-is not contrary to paragraphs 11.2 
and 20.3 of the said Agreement. 

Please ac:c:ept, Sir, the assurance of my high consideration. 

Franz Blanun, Esq. Ambassador 

Head of the Swiss ~egation 

Berne 

•. 

·. 

Head of the Delegation of the 
Commission of the European Communities 

(Gerard IMBERT) 
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EXCHANGE OF LETTERS No S 

Principles goveming investment 

Swiss Delegation 

-
Berne, 25 June 1982 

Sir~ 

With reference to the Agreement between Switzerland and the Community, initialled today, I have the 
honour to state with regard to the assets referred to in Anicle 15 that the said Agreement does not 
preclude the supervisory authority &om taking action in specific cases where the choice of assets is 
likely to place the financial security of an undertaking in serious jeopardy or diminish its degree of 
liquidity. 

I would ask you to kindly confinn the above, and to accept, Sir, the assurance of my high 
consideration. 

Gerard lmbert, Esq. 
Director 

Head of the Delegation 
of the Commission of the European Communities 

Brussels 

Sir, 

Delegation of the Commission 
of the European Communities 

Head of the Swiss Delegation 

(s. Franz BLANKART) 

Brussels, 25 june 1982 

I have the honour to acknowledge receipt of your l~tter of today's date, worded as follows: 

'With reference to the Agreement between Switzerland and the Community, initialled today, I have 
the honour to state with regard to the assets referred to in Anicle 15 that the said Agreement does 
not preclude the supervisory authority &om taking action in specific cases where the choice of 
assets is likely to place the financial security of an undertaking in serious jeopardy or diminish its 
degree of liquidity.' 

I hereby confinn the above, and in turn ask you to accept, Sir, the assurance of my high 
consideration. 

Franz Blankart, Esp. 
Ambassador 

Head of the Swiss Delegation 

Berne-

Head of the Delegation of the 
. Commission of the European Communities 

(s. Gerard IMBER T) 
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EXCHANGE OF LETIERS No 6 

Swiss List of classes of insurance 

Swiss Delegation 

Berne, 25 June 1982 

Sir, 

With reference to the Agreement between Switzerland and the Community, initialled today, I have the 
honour to inform you that Switzerland will continue to apply to head office, agencies and branches 
established in its territory its 'List of classes of insurance' for the purposes of submission of accounts 
and statistics. This will also be the case with regard to the repon of the Federal Office for Private 
Insurance on 'Private insurance undenakings in Switzerland'. However, the 'Classification of risks 
according to classes of insurance', set out in Pan A of Annex 1 to the said Agreement, will apply for 
the purposes of the specification of classes in applications for authorization and assessment of the need 
to approve the general and special conditions of insurance policies and scales of premiums. 

This does not preclude examination by Switzerland, at a·later date, of the possibility of applying the 
abovementioned 'Classification' in its entirety. A decision to that effea would be notified to the 
Community through diplomatic channels. 

Is it agreed that the scope of the 'List of classes of insurance' is the same as that of the 'Classification of 
risks according to classes of insurance'. Comparability as between the two typeS of classification is as 
follows: 

Swiss list of classes of insurance 

1. Accident 
2. Liability 
3. Fire and natural forces 
4. Transport 
s. Vehicles 
6. Hail 
7. Animals 
8. Theft 
9. Breakage of pass 

10. Damap by water 
11. Machinery 
12. Jewellery 
13. SuretyShip 
14. Credit 
15. Legal expenses 
16. Health 
17. Rain 
18. Special policies 

Oasses of insurance according to the classification 
in Annex 1 

A.1 
A. 10, 11, 12, 13 
A. 8 
A.4,6,7 
A. 3, S 

A.9 

A.lS 
A.l4 
A.l7 
A.2 

} A. 16, 18 

I would ask you to take note of this communication, and to accept, Sir, the assurance of my high 
consideration. 

Gerard lmbert 
Head of the Delegation of the 
Commission of the European Communities 

Brussels 

Head of the Swiss Delegation 

(s. Franz BLANKART) 
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Delegation of the Commission 
of the European Communities 

No L 205/39 

Brussels, 25 june 1982 

Sir, 

I have the honour to acknowledge receipt of your letter of today's date, worded as follows: 

'With reference to the Agreement between Switzerland and the Community, initialled today, I have 
the honour to inform you that Switzerland will continue to apply to head offices, agencies and 
branches established in its territory its "List of classes of insurance" for the purposes of submission 
of accounts and statistics. This will also be the case with regard to the report of the Federal Office 
for Private Insurance on "Private insurance undertakings in Switzerland". However, the 
"Classification of risks according to classes of insurance", set out in Part A of Annex No 1 to the 
said Agreement, will apply for the purposes of the specification of classes in applications for 
authorization and assessment of the need to approve the general and special conditions of 
insurance policies and scales of premiums. 

This does not preclude examination by Switzerland, at a later date, of the passibility of applying 
the abovementioned "Classification" in its entirety. A decision to that effect would be notified to 
the Community through diplomatic channels. 

It is agreed that the scope of the "List of classes of insurance" is the same as that of the 
"Classification of risks according to classes of insurance". Compara~ility as between the two types 
of classification is as follows: 

1. 
2. 
3. 
4. 
s. 
6. 
7. 
8. 
9. 

10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 

Swiss list of classes of insurance 

Accident 
Liability 
Fire and natural forces 
Transpon 
Vehicles 
Hail 
Animals 
Theft 
Breakage of glass 
Damage by water 
Machinery 
jewellery 
Suretyship 
Credit 
Legal expenses 
Health 
Rain 
Special policies 

Classes of insurance according to the classification 
in Annex 1 

A.1 
A. 10, 11, 12, 13 
A.8 
A.4,6,7 
A. 3, 5 

A.9 

A.t~ 

A.14 
A.17 
A.2 

} A. 16, 18.'. 

I have taken note of this communication, and in tum ask you to accept, Sir, the assurance of my high 
consideration. 

Franz Blankart 
Ambassador 
Head of the Swiss Delegation 

Berne 

Head of the Delegation of the 
Commission of the European Communities 

(s. G&ard IMBERT} 
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EXCHANGE OF LEITERS No 7 

The capital of insurance undertakings 

Swiss Delegation 

Berne, 25 june 1982 

Sir, 

With reference to the Agreement between Switzerland and the Community, initialled today, I have the 
honour to remind you of our understanding that the provisions concerning the minimum solvency 
margin calculated in accordance with paragraph 2.2 of Protocol No 1, and the minimum guarantee 
fund, referred to in paragraph 3.2 of that Protocol, have no bearing on the laws or practices of the 
Contracting Parties r~ding the requirements relating to the capital of undertakings. 

I would ask you to kindly confirm the above, and to accept, Sir, ·the assurance of my high 
consideration. 

Gerard lmben, Esq. Director 

Head of the Delegation 
of the Commission of the European Communities 

Brussels 

Sir, 

Delegation of the Commission 
of the European Communities 

Head of the Swiss Delegation 

(s. Franz BLANKAR.T} 

Brussels, 25 june 1982 

I have the honour to aclmowledse receipt of your letter of today's date, worded as follows: 

~ith reference to the Agreemeat between Switzerland and the Community, initialled today, I have 
the honour to remind you of our UDCierstaDdiDa that the provisions concerning the minimum 
solvenc;:y margin calculated in accordance with parqraph 2.2 of Protocol No 1, and the minimum 
guarantee fund, referred to in paragraph 3.2 of that Protocol, have no bearing on the laws or 
prac:tices of the Contracting Parties regarding the requirements relating to the capital of 
undertakings.' 

I hereby confirm the above, and in turn ask you to ac:ccpt·, Sir, the assurance of my high 
consideration. 

Franz Blankart, Esq. Ambassador 

Head of the Swiss Deleption 

Berne 

Head of the Delegation of the 
Commission of the European Communities 

(s. Gerard IMBERT) 
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EXCHANGE OF LETTERS No 8 

Transitional arrangements for assistance 

Delegation of the Commission 
of the European Communities 

No L 205/41 

Brussels, 26 July 1989 

Sir, 

With reference to the Agreement between the Community and Switzerland, initialled today, I have the 
honour to remind you of our understanding that the Member States of the Community may allow 
undertakings which, on 12 December 1984, provided only assistance in their territory a period of five 
years from that date in order to comply with the requirements set out in Article 16 of this 
Agreement .. 

The Member States of the Community may allow any undertakings referred to above which, upon 
expiry of the five year period, have not fully established the solvency margin a further period not 
exceeding two years in ·which to do so provided that such undertakings .have, in accordance with 
Article 18 of this Agreement, submitted for the approval of the su"rvisary authority the measures 
which they propose to take for that purpose. · 

Any undertaking referred to above which wishes to extend its business to· other classes or, in the case 
referred to in paragraph 8.1 of this Agreement, to another part of the territory, may do so only on 
condition that it complies forthwith with this Agreement. 

Moreover, until12 December 1992, the condition specified in point 5 of Part B of Annex 2 to this 
Agreement, namely that the accident or breakdown must have happened in the territory of the 
Contracting Party in which the undertaking providing cover is established, shall not apply to the 
operations referred to in the third indent of the abovementioned point where these operations are 
carried out by the ELP A (Automobile and Touring Club of Greece). 

I would ask you to kindly confirm the above, and to accept, Sir, the assurance of my high 
consideration. 

Franz Blankart Esq. State Secretary 

Head of the §wiss Delegation 

Berne 

Head of the Delegation of the 
Commission of the E~ropun Comm~nities 

(s. Geoffrey FITCHEW) 
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Swiss Delegation 

Berne, 26 July 1989 

Sir, 

I have the honour to acknowledge receipt of your letter of today's date, worded as follows: 

'With reference to the Agreement between the Community arid Switzerland, initialled today, I have 
the honour to remind you of our understanding that the Member States of the Community may 
allow undertakings which, on 12 December 1'84, provided only assistance in their territory a 
period of five years &om that date in order to comply with the requirements set out in Article 16 of 
the Agreement. 

The Member States of the Community may allow any undertakings referred to above which, upon 
expiry of the five year period, have not fully established the solvency margin a further period not 
exceeding two years in which to do so provided that such undertakings have, in accordance with 
Article 18 of this Agreement, submitted for the approval of the supervisory authority the measures 
which they propose to take for that purpose. 

Any undertaking referred to above which wishes to extend its business to other classes or, in the 
case referred to in paragraph 8.1 of this Agreement, to another part of the territory, may do so only 
on condition that it complies forthwith with this Agreement. 

Moreover, until12 December 1992, the condition specified in point 5 of Part B of Annex 2 to this 
Agreement, namely that the accident or breakdown must have happened in the territory of the 
Contracting Party in which the undertaking providing cover is established, shall not apply to the 
operations referred to in the third indent of the abovementioned point where these operations are 
carried out by the ELPA (Automobile and Touring Club of Greece).' 

I hereby confirm the above, and in turn ask you to accept, Sir, the assurance of my high 
consideration. · 

Geoffrey Fitchew, Esq. Director General 

Head of the Delegation 
of the Commission of the European Communities 

Brussels 

Head of the Swiss Delegation 

(s. Franz BLANKART) 
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EXCHANGE OF LE1TERS·No 9 

. Transitional arraaac~DC~ats for the lu&c risks referred to in paraaraph 2.1 of Protocol No 2 

Deleption of the Commission 
of the European Communities 

No L 205/43 

BruSMis, 26 July 1989 

Sir, 

With reference to the Apeement between the Community and Swiaerlaacl, iDitiallecl today, I have the 
honour to remind you of our UDdemancijna that Greece,lreland, Ponupl and Spain beDefit &om the 
foUowina transitional arranpments in rapec:t of the larp riab referred to in puaaraph 2.1 of 
ProtocOl No 2 to this Ap-eement: 

(a) uatil31 December 1992, they may apply, to all risks, the felime other than that for risks referred 
· tO in parqraph 2.1 of Protocol No 2 to this Apeemeot; 

· {b) from 1 January 1993 to 31 December 1994, the repne for larp risks tiWI ipply to risks referred 
to in parqraph 2.1 (a) and (b) of Protocol No 2 to this Apeement; for risks referred to under (c) 
of the aame parapph, these Member States shall &x the thraholcla to apply therefor; · 

(c) Spain: 

- from 1 January 1995 to 31 December 1996, the ~olds of the fint staac fixed in 
paraaraph ~.1 (c) of Protocol No 2 to this Ap-eement aballapply, 

- from 1 January 1991, the thresholds of the second atap·thallapply; 

(d) Greece, Ireland and Portupl: 

- from 1 January 1995 to 31 December 1998, the thretho1cla of the fint 1UJC &xed in 
paraaraph 21 (c) of Protocol No 2 to this Apeemeot lhallapply, · 

- &om 1 January 1999, the thresholds of the seconclstaae lhallapply. 

The cleropdon allowed &om 1 January 1995 shall only apply to coatracn coveriaa risks dauified 
aacler daucs 8, 9, 13 and 16 in Pan A of Annex 1 situated exdusively in oae of the four Member 
Statea of the Community benefitina from. these provisioas. 

I would ask you to kiDclly confirm the above, and to accept, Sir, the aulirance of my hilh 
CODiicleradon. 

'. 
,,. ' 

Franz Blanlwt, Esq. State Secretary 

Head of the Swiss Deleption 

HMd of tiM Dlkft~lio,. of tiN 
Collmlillio11 of liM BllrotMII" eo,.,,;,;., 

(t. Qeof&ey HTCHEVI) 
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Swiss Delegation 

Berne, 26 july 1989 

Sir, 

I have the honour to acknowledge receipt of your letter of today's date, worded as follows: 

CWith reference to the Agreement between the Community and Switzerland, initialled today, I have 
the honour to remind you of our understanding that Gr~, Ireland, Ponugal and Spain benefit 
from the following transitional arrangements in respect of the large risks referred to in 
paragraph 2.1 of Protocol No 2 to this Agreement: 

(a) until 31 December 1992, they may apply, to all risks, the regime other than that for risks 
referred to in paragraph 2.1 of Protocol No 2 to this Agreement; 

(b) from 1 January 1993 to 31 ~ecember 1994, the regime for large risks shall apply to risks 
referred to in paragraph 2.1 (a) and '(b) of Protocol No 2 to this .Aireement; for risks referred 
to under (c) of the same paragraph, these Member States shall fix the thresholds to apply 
therefor; 

(c) Spain: . 

- from 1 January 1995 to 31 December 1996, the~ thresholds of the first stage fixed in 
paragraph 2.1 (c) of Protocol No 2 to this ~~ent ·~all apply, 

- from 1 January 1997, the thresholds of the second stage shall apply; 

(d) Greece, Ireland and Portugal: 

- from 1 January 1995 to 31 December 1998, the thresholds of the first stage fixed in 
paragraph 2.1 (c) of Protocol No 2 to this Agreement shall apply, 

- from 1 january 1999, the thresholds of the second stage shall apply. 

The derogation allowed from 1 January 199 5 shall only apply to contracts covering risks classified 
under classes 8, 9, 13 and 16 in Part A of Annex No 1 situated exclusively in one of the four 
Member States of the Community benefiting from these provisions.' 

I hereby confirm the above, and in tum ask you to accept, Sir, the assurance of my high 
consideration. 

Geof&ey Fitchew, Esq. Director General 

Head of the Delegation 
of the Commission of the European Communities 

Brussels 

Head of the Swiss Delegation 

(s. Franz BLANICAJtT) 
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·Joiat Dedaratioa by the Coatractiaa Parties CDIICCIIIiDa die period betwcea *'elate of sipaturc ud 
· dac da~ of·eatrr U.to:force Of ~ Apeemcat . 

Durin& the period between the date of sipa~ and the date of eatry into force of this Aareement, 
referred to in paraaraph 44.3 thereof, each Con~actina Pany hereby declares that it will not introduce 
any new provisions on supervision which are liable to be repealed under this A.lfeeineat concemina 
agencies and br.anches belon&ina to undenakinp whose head office is situated in the territory of~ 
other Contractin& Party and which wish to become established in its territory, or are established there·, 
for the purpose of takina up or punuifta the self-employed activity of direct iDsurance ~than life 
assurance. 

The Contraccina Parties further uadertaketo initiate without.,_, the procedures aecasary to amend 
their national a.ws in accordance with this Aareemeat • 

• ~ • l 

,.1,1 r 
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. FINAL ACT 

The reprcscntatives of 

THE EUROPEAN ECONOMIC COMMUN1TY, 

AND THE SWISS CONFEDERATION, 

assembled in Luxeritboura on 10 ~ober t-989, 

oa the occasion of the sipature of the Agreement between the. European Economic Community and 
·the Swiss Confederation on direct insurance other than life assurance, 

have, at the time of Signature of this Agreement: 

- taken note ol the Exchanps of Letters annexed to the abovementioned Agreement: 

Exchange of~ No 1: Prindple of non-discrimination 

Exchange of Letters No 2: Scope of authorization 

Exchange of Letters No 3: AuthorizCd agent 

Exchange of Letten No 4: Assignment to the Swiss SecUrities Fund of immovable propeny 
directly owned by insurance undenakings 

Exchange of Letters No S: Prindples governing investment 

Exchanae of Letters No 6: Swiss list of classes of insurance 

Exchange of Letters No 7: The capital of insurance undenaltings 

Exchange of Letters No 8: Transitional arrangements for assistance 

Exchange of Letters No 9: Transitional arrangements for the large risks referred to in 
paragraph 2.1 of Protocol No 2, 

- adopted the following Declaration which is annexed to the above Agreement: 

Joint Declaration by the Contracting Parties concerning the period between the date of signature 
and the elate of entry iDto force of the Agreement. 

Hecho en Luxemburso, el cliez cle octubre de mil novedentos ~enta y nueve. 

Uclferdipt i Luxembouq, clen tiencle oktober nitten hundrede og nioglirs. 

Gescbeben zu Luxemburaan zebnten Oktober neunzelmhunclei'tneununclachtzig. · 

Done at Luiemboura on the tenth day of October in the year one thousand nine hundred and 
eipty·nine. 

Fait~ Luxembourg,le dix octobre mil neuf cent quatre-vingt-neuf. 

Fatto a Lussemburao, acldl died ottobre mWenovec:entottantanove. 

Gedaan te Luxembura, de tieDcle oktober ncaentienhonderd negenentachtig. 

Feito em Luxemburao, em clez de Outubro de mil noveccntos e oitenta e nove. 

27. 7.9i 
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Au aom du ConseiJ des Commuaauta ~ 
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COUNCL DIJtECilVE 

of 20 Juae 1991 . 

on the implementation of the Ap-eement between the Ewopean Economic Community and the 
Swiss Coafectendoa concernins direct insurance other than life assurance 

(91/371iEEC) 

THE COUNCIL Of THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Communlty, and in particular the last sentence of 
Article 57 (2) and Artide 235 thereof, 

Having regard to the proposal &om the Commissio~ (1.), 

In cooperation with the European Parliament (1), 

Having regard to the opinion of the Economic and Social 
Committee('), 

Whereas an Agreement between the European Economic 
Community and the Swiss Confederation concerning direct 
insurance other than life assurance was signed at 
Luxembourg on 10 October 1989; 

Whereas one of the effects of that Ajreement is to impose, in 
relation to insurance undertakings which have their head 
offices in Switzerland, legal rules diHcrent &om th~ 
applicable, under Tide m of Council Directive 73/239/EEC 
of 24 July 1973 on the coordination oflaws, regulations and 
administrative provisions relatiq to the takina up and 
pursuit of the business of direct insurance other than life 
assurance (4), to agencies and branches established within 
the Community of undertaldDp whose hea4 offices are 
outside the Community; 

Whereas the coordinated rules relating to the pursuit of these 
activities within the Community by the Swiss undertakings 
iubject to the provisicms of the said Aareement must take 
efftc:t on the iame date iD all the Member States of the 
Community; whereas that Aareement will not come into 
force until the first day of the c:aleaclar year followiDa the date 
on which the instruments of approv~.arc exchanged, 

,,, •• ! 

(I) OJ No C 53, 5. 3. 1990, p. 45. 
(I) OJNoC72,18.3.1991,p.175,udDccisionofl2June1991 

(not yet publithccl iD the Official Joumal). 
(I) OJ No C 56, 1. 3. 1990, p. 27. 
( 4 ) OJ No L 228, 16. 8. 1973, p. 3. ·. 

HAS ADOPTED THIS DIRECTIVE: 

Article 1 

The Member States shall amend their national provisions 
to comply with the Agreement between the European 
Economic Community and the Swiss Confederation within a 

· period of 24 . months following the notification of this 
Directive. They sliall immediately inform the Commission 
thereof. 

When Member States adopt these measures, they shall 
contain a reference to this Directive or shall be accompanied 
by such reference on the occasion of their official publication. 
The methods of making such a reference shall be laid down 
by the Member States. 

Article 2 

The Member States shall specify in their national provisions 
that the amendments thereto made pursuant to the 
Agreement shall not come into force until the date on which 
the Ap-eement enters· into force. 

Article 3 

This Directive is addressed to the Member States. 

Doae at Luxembourg, 20 June 1991. 

For the Council 

Th• Pruident 

R.. GOEBBELS 



AGREEMENT ON THE EUROPEAN ECONOMIC AREA 

cHAPTER a 
RJGHT OF ESTABLISHMENT 

· Anicle 31 

1. · Within the framework of the provisions of this Agreement, there shall be no restrictions on the 
freedom. of establishment of nationals of an EC Member State or an EFT A State in the territory 
of any other of these States. This shall also apply to the setting up of agencies, branches or 
subsidiaries by nationals of any EC Member State or EfT A State established in the territory of 
any of these States. 

Freedom of establishment shall include the right to take up and pursue activities as self
employed persons and to set up and manage undertakings, in panicular companies or firms 
within the meaning of Article 34~- second paragraph, under the conditions laid down for its own 
nationals by the law of the country where such establishment is effected, subject to the 
provisions of Chapter 4 .. 

2. Annexes Vlll .to XI contain specific provisions on the right of establi~ment. 

Anicle 32 

The provisions of this Chapter shall not apply, so far as any given Contracting Party is concerned, 
to activities which in that Contracting Party are connected, even occasionally, with the exercise of 
official authority. · 

Article 33 

The provisions of this Chapter and measures taken in pursuance thereof shall not prejudice· the 
applicability of provisions laid down by law, regulation or administrative action providing for special 
treatment for foreign nationals on grounds of public policy, public security or public health. :· · 

Article 34 

Companies or firms formed in accordance with the law of·an EC Member State or an EFTA State 
and having their registered office, central administration or principal place of business within the 
territory of the Contracting Panies shall, for the purposes of this Chapter, be treated in the same way 
as natural persons who are nationals of EC Member States or EFT A States. 

'Companies or firms' means comJ)anies or firms constituted under civil or commercial law, including 
cooperative societies, and other legal persons governed by public or private law, save for those which 
are non-profit -making. 

Anicle 35 

The provisions of Article 30 shall apply to the matters covered by this Chapter. 

. . ........ ~' 
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'CHAPTER 3 
SERVICEs 

1. Within the framework of the provisions of this Agreement, there shall be no resuictions on 
freedom to provide services within the territory of the Contracting Parties in respect of nationals 
of EC Member States and EFTA States who are established in an EC Member State or an 
EFT A State other than that of the person for whom the services are intended. 

2. Annexes IX to XI contain specific provisions on the freedom to provide services. 

Nticlt 37 

Services shall be considered to be 'semces• within the meaning of this Agreement where they are 
normally provided for remuneration, in so far as they are not governed by the provisions relating to 
freedom of movement for goods. capital and persons. 

'Services' shall in panicular include: 

(a) activities of an industrial character; 
(b) activities of a comm~cial character; 
(c) activities of craftsmen; 
(d) activities of the professions. 

Without prejudice to the provisions of Chapter 2, the person providing a service may, in order to do 
so, temporarily pursue his activity in the State where the service is provided, under the same 
conditions as are imposed by that State on its own nationals. 

Anide 38 

Freedom to provide services in the field of transpon shall be governed by the provisions of 
Chapter 6. 

Anidt39 

The provisions of Articles 30 and 32 to 34 shall apply to the matters covered by this Chapter. 
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·~ \,:4' ,' '.~:--
CIUPTER 4-·. . 
. CAPfi'AL 

Within the framework of the provisiODS of this Agreemeut, there shall be DO resUictions between the 
Contracting Parties on the movemeat of capital belqiag to persons resident in EC Member States 
or EfTA States IDd no disc:rimiDatioD based oa tbe llltionality or on the place of residence of the 
parties or on the place where such· capital js iDvested. ADDU XII coDtains the provisions necessary 
to implemeat tbis Ardde. 

Ntld641 

Current paymems coDDeCted with the moveaaeat of goods. persons. services or capital betWeen 
Contracting Panies within the fiamework of the provisions of this Agreement shall be free of all 
restrictions~ · 

·· Antde42 

1. Where domestic rules governing the capital market and the credit system are applied to the 
movements of capital liberalized in accordance with the provisions of this Agreement, this shall 
be done in a non-discriminatory manner. 

2. Loans for the direct or indirect finuciDg of an EC Member State or an EfTA State or its 
regional or local authorities shall not be issued or placed in other EC Member States or EFT A 
States unless the States concerned have r~ed agreement thereon. 

Ntld64J 
I 

1.. Where differences between the exchange rules of EC Member Swe$ and EFT A States could 

... 

lead persons resident in one of these States to use the freer transfer facilities within the territory 
of the Contracting Panies which are provided for in Anicle 40 in order to evade the rules of 
one of these States concerning the movemeat of capital to or from third countries. the 
Coatrac:ting Pany concerned may take appropriate measures to overcome these difficulties . 

2. If movements of capital lead to disturbances in the fwlctioning of the capital market in any EC 
Member State or EFT A State, the Contraaing Party CODCemed may take protective measures 
in the field of capital movem.-,s. 

'• ' ~ , 

3. If the competent authorities of a Conuacting Pany make an alteration in the rate of exchange 
which seriously distons conditions of competition, the other Contracting Panies may take. for 
a saicdy limited period, the necessary measures in order to counter the consequences of such 
alteration. 



4. .Wh~e an EC Meinber Stateot an EFTA,·Stat~·is in difficulties, or is seriousl·y threatened with 
difficulties, as regards its ba1aDce .of payments either as a result of an overall disequilibrium in · 
its balance of payments, or as a result of the type of currency at its disposal, and where such 

·difficUlties are liable in·· 'J)anicular to jeopardize the functioning of this Agreement, ihe 
CcmtraedD'a·Pany concemed ·my tab protective measures. 

The CoiDJilUDity. OD the one· haad. IDd the EFT A States, ·on the other, shall apply their internal 
procedures. as provided for in Protocol lB. to implemeut the provisioDS of Article 43. 

1. Decisions. opiDioas and recommeadations related.to the measures laid down in Anicle 43 shall 
bellOtified co· the EEA JoiDt Committee. 

2. All meaSures shall be the subject of prior consultations and exchange of information within the 
EEA Joint 'Committee. 

3. In the situation referred to in Article 43(2), the Contracting Pany concerned may, however, on 
the grounds of secrecy and urgency take the measures, where this proves necessary, without 
prior consultations and exchange of information. 

4. In the situation referred to in Anicle 43(4). where a sudden crisis in the balance of payments 
occurs and the procedures set out in paragraph 2 cannot be followed, the Contracting Pany 
concerned may, as a precaution, take the necessary protective measures. Such measures must 
cause the least possible disturbance in the functioning of this Agreement and must not be wider 
in scope than is strictly necessary to remedy the sudden difficulties which have arisen. 

S. When measures are taken in accordance with paragraphs 3 and 4, notice thereof shall be given 
at the latest by the date of their entry into force, and the exchange of information and 
consultations as well as the notifications referred to in paragraph 1 shall take place as soon as 
possible thereafter. 
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CHAP1ER 2 
THE DECISION-MAKING PROCEDURE 

Anicl~ 97 

This Agreement does not prejudge the right for each Contracting Party to amend9 without prejudice 
to the principle of non-discrimination and after having informed the other Contracting Panies9 its 
internal legislation in the areas covered by this Agreement: 

if the EEA Joint Committee concludes that the legislation as amended does not affect the good 
functioning of this Agreement; or 

if the procedures referred to in Article 98 have been completed. 

Anldt98 

The Annexes to this Agreement and Protocols 1 to 7, 9 to 11, 19 to 27, 30 to 32, 37, 39, 41 and 47, 
as appropriate9 may be amended by a decision of the EEA Joint Committee in accordance with 
Articles 93 (2), 99, 100, 102 and 103. 

Anicle 99 

1. As soon as new legislation is being drawn up by the EC Commission in a field which is 
governed by this Agreement, the EC Commission shall informally seek advice from experts of 
the EFT A States in the same way as it seeks advice from experts of the EC Member States for 
the elaboration of its proposals. 

2. When transmitting its proposal to the Council of the European Communities, the EC 
Commission shall transmit copies thereof to the EFT A States. 

At the request of one of the Contracting Parties, a preliminary exchange of views takes place 
in the EEA Joint Committee. 

3. During the phase preceding the decision of the Council of the European Communities, in a 
continuous information and consultation process, the Contracting Parties c:>nsult each other 
again in the EEA Joint Committee at the significant moments at the request of one of them. 

4. The Contracting Parties shall cooperate in good faith during the infonnation and consultation 
phase with a view to facilitating, at the end of the process, the decision-taking in the 
EEA Joint Committee. 
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Anicle 100 

The EC Commission shall ensure expens of the EFT A States as wide a panicipation as possible 
according to the areas concerned. in the preparatory stage of draft measures to be submitted 
subsequently to the committees which assist the EC Commission in the exercise of its executive 
powers. In this regard, when drawing up draft measures the EC Commission shall refer to experts 
of the EFTA States on the same basis as it refers to experts of the EC Member States. 

In the cases where the Council of the European Communities is seized in accordance with the 
procedure applicable to the type of committee involved, the EC Commission shall transmit to the 
Council of the European Communities the views of the expens of the EFT A States. 

Article 101 

1. In respect of committees which are covered neither by Article 81 nor by Article 100 experts 
from EFT A States shall be associated with the work when this is called for by the good 
functioning of this Agreement. 

These committees are listed in Protocol 37. The modalities of such an association are set out 
in the relevant sectoral Protocols and Annexes dealing with the matter concerned. 

2. If it appears to the Contracting Parties that such an association should be extended to other 
committees which present similar characteristics, the EEA Joint Committee may amend 
Protocol 37. 

Anicle 102 

1. In order to guarantee the legal security and the homogeneity of the EEA, the EEA Joint 
Committee shall take a decision concerning an amendment of an Annex to this Agreement as 
closely as possible to the adoption by the Community of the corresponding new Community 
legislation with a view to permitting a simultaneous application of the latter as well as of the 
amendments of the Annexes to the Agreement. To this end, the Community shall, whenever 
adopting a legislative act on an issue which is governed by this Agreement, as soon as possible 
inform the other Contracting Patties in the EEA Joint Committee. 

2. The pan of an Annex to this Agreement which would be directly affected by the new legislation 
is assessed in the EEA Joint Committee. 

3. The Contracting Parties shall make all effons to arrive at an agreement on matters relevant to 
this Agreement. 

The EEA Joint Committee shall, in panicular, make every effort to find a mutually acceptable 
solution where a serious problem arises in any area which, in the EFT A States, falls within the 
competence of the leg~ator. 
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4. If, notwithstanding the application of the preceding paragraph, an agreement on an amendment 
of an Annex to this Agreement cannot be reached, the EEA Joint Committee shall examine all 
further possibilities to maintain the good functioning of this Agreement and take any decision 
necessary to this effect, including the possibility to take notice of the equivalence of legislation. 
Such a decision shall be taken at the latest at the expiry of a period of six months from the date 
of referral to the EEA Joint Committee or, if that date is later, on the date of entry into force 
of the corresponding Community legislation. 

5. If, at the end of the time limit set out in paragraph 4, the EEA Joint Committee has not taken 
a decision on an amendment of an Annex to this Agreement, the affected pan thereof, as 
determined in accordance with paragraph 2, is regarded as provisionally suspended, subject to 
a decision to the contrary by the EEA Joint Committee. Such ~ suspension shall take effect six 
months after the end of the period referred to in paragraph 4, but in no event earlier than the 
date on which the corresponding EC act is implemented in the Community. The EEA Joint 
Committee shall pursue its efforts to agree on a mutually acceptable solution in order for the 
suspension to be terminated as soon as possible. 

6. The practical consequences of the suspension referred to in paragraph S shall be discussed in 
the EEA Joint Committee. The rights and obligations which individuals and economic operators 
have already acquired under this Agreement shall remain. The Contracting Parties shall, as 
appropriate~ decide on the adjustments necessary due to the suspension. 

Anicle 103 

1. If a decision of the EEA Joint Committee can be binding on a Contracting Pany only after the 
fulfilment of constitutional requirements, the decision shaH, if a date is contained therein, enter 
into force on that date, provided that the Contracting Pany concerned has notified the other 
Contracting Parties by that date that the constitutional requirements have been fulfilled. 

In the absence of such a notification by that date, the decision shall enter into force on the first 
day of the second month following the last notification. 

2. If upon the expiry of a period of six months after the decision of the EEA Joint Committee such 
a notification has not taken place, the decision of the EEA Joint Committee shall be applied 
provisionally pending the fulfilment of the constitutional requirements unless a Contracting Pany 
notifies that such a provisional application cannot take place. In the latter case. or if a 
Contracting Pany notifies the non-ratification of a decision of the EEA Joint Committee. the 
suspension provided for in Anicle 102 (5) shall take effect one month after such a notification 
but in no event earlier than the date on which the corresponding EC act is implemented in the 
Community. 

Arricle 104 

Decisions taken by the EEA Joint Committee in the cases provided for in this Agreement shall. 
unless otherwise provided for therein, upon their entry into force be binding on the Contracting 
Parties which shall take the necessary steps to ensure their implementation and application. 
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CHAPTER.3 
HOMOGENEITY,SUR~NCEPROCEDURE 

AND SE'nl-EMENT OF DISPUTES 

Section 1 
Homogeneity 

Arrick 105 

t. In order to achieve the objective of the CoutracdDg Parties to arrive at as uniform an 
interpretalion as possible of the provisioDS of the Agreemeat and those provisions of Community 
legislation which are substantially reproduced ill the Agreemeut, the EEA Joint Committee shall 
act in aa:ordaDce with this Artide. 

2. lbe EEA JoiDt Committee shall keep under coDStaDt review the developmem of the case law 
of the Court of Justice of the Europem CoJDJDUDities and the EFTA Court. To this end 
judgments of these Coutts shall be transmitted to the EEA Joint Committee which shall act so 
as to preserve the homogeneous interpretation of the Agreement. 

3. If the EEA Joint Committee within two months after a difference iri the case law of the two 
Couns has been brought before it, has not succeeded to preserve the homogeneous interpretation 
of the Agreement, the procedures laid down in Article 111 may be applied. 

Anicle 106 

ln order to ensure as uniform an interpretation as possible of this Agreement, in full deference to the 
independence of courts, a system of exchange of information concerning judgments by the EFT A 
Coun, the Court of Justice of the European Communities and the Court of First Instance of the 
European Communities and the Couns of last instance of the EFT A States shall be set up by the EEA 
Joint Committee. This system shall comprise: 

(a) transmission to the Registrar of the Court of Justice of the European Communities of judgments 
delivered by such courts on the interpretation and application of, on the one hand, this 
Agreement or, on the other hand, the Treaty establishing the European Econorr.ic Community 
and the Treaty establishirag the European Coal and Steel Community, as amended or 
supplemented, as well as the acts adopted in pursuance thereof iD so far as they concern 
provisions which are identical in substance to those of this Agreement; 

(b) classification of these judgments by the Registrar of the Coun of Justice of the European 
Communities including, as far as necessary, the drawing up and publication of translations and 
abstracts; 

(c) communications by the Registrar of the Court of Justice of the European Communities of the 
relevant documents to the competent national authorities, to be designated by each Contracting 
Party. 
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Anicle 107 

Provisions on the possibility for an EFT A State to allow a court or tribunal to ask the Court of Justice 
of the European Communities to decide on the interpretation of an EEA rule are laid down in 
Protocol 34. 

Section 2 
Sunrillance procedure 

Article 108 

1. The EfT A States shall establish an independent surveillance authority (EFT A Surveillance 
Authority) as well as procedures similar to those existing in the Community including 
procedures for ensuring the fulfilmeat of obligations UDder this Agreemeat and for control of 
the legality of acts of the EFT A Surveillance Authority regarding competition. 

2. The EFT A States shall establish a coun of justice (EFT A Coun). 

The EFT A Coun shall, in accordance with a separate agreement between the EFr A States, with 
regard to the application of this Agreement be competent, in panicular, for: 

(a) actions concerning the surveillance procedure regarding the EFT A States; 

(b) appeals concerning decisions in the field of competition taken by the EFT A Surveillance 
Authority; 

(c) the settlement of disputes between two or more EFTA States. 

Anide 109 

1. The fulfilment of the obligations under this Agreement shall be monitored by, on the one hand, 
the EFT A Surveillance Authority and, on the other, the EC Commission acting in conformity 
with the Treaty establishing the European Economic Community, the Treaty establishing the 
European Coal and Steel Community and this Agreement. 

2. In order to ensure a uniform surveillance throughout the EEA, the EFr A Surveillance Authority 
and the EC Commission shall cooperate, exchange information and consult each other on 
surveillance policy issues and individual cases. 

3. The EC Commission and the EFT A Surveillance Authority shall receive any complaints 
concerning the application of this Agreement. They shall inform each other of complaints 
received. 

4. Each of these bodies shall examine all complaints falling within its competence and shall pass 
to the other body any complaints which fall within the competence of that body. 

S. In case of disagreement between these two bodies with regard to the action to be taken in 
relation to a complaint or with regard to the result of the examination, either of the bodies may 
refer the maner to the EEA Joint Committc.e which shall deal with it in accordance with 
Article 111. 
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Anicie 110 

Decisions under this Agreement by the EFT A Surveillance Authority and the EC Commission which 
impose a pecuniary obligation on persons other than States, shall be enforceable. The same shall 
apply to such judgments under this Agreement by the Court of Justice of the European Communities, 
the Court of First Instance of the European Communities and the EFT A Coun. 

Enforcement shall be governed by the rules of civil procedure in force in the State in the territory of 
which it is carried out. The order for its enforcement shall be appended to the decision, without other 
formality than verification of the authenticitY of the decision, by the authority which each Contraaing 
Party shall designate for this purpose and shall make known to the other Contracting Panies, the 
EfTA Surveillance Authority, the EC Commission, the Court of Justice of the European 
Communities, the Coun of First Instance of the European Communities and the EFT A Court. 

When these formalities have been completed on application by the pany concerned, the latter may 
proceed to enforcement, in accordance with the law of the State in the territory of which enforcement 
is to be carried out, by bringing the matter directly before the competent authority. 

Enforcement may be suspended only by a decision of the Court of Justice of the European 
Communities, as far as decisions by the EC Commission, the Court of First Instance of the European 
Communities or the Court of Justice of the European Communities are concerned, or by a decision 
of the EFT A Court as far as decisions by the EFT A Sutveillance Authority or the EFT A Coun are 
concerned. However, the couns of the States concerned shall have jurisdiction over complaints that 
enforcement is being carried out in an irregular manner. 

Section 3 
Settlement of disputes 

Anicle Ill 

1. The Community or an EFTA State may bring a matter under dispute which concerns the 
interpretation or application of this Agreement before the EEA Joint Committee in accordance 
with the following provisions. 

2. The EEA Joint Committee may settle the dispute. It shall be provided with all information 
which might be of use in making possible an indepth examination of the situation, with a view 
to finding an acceptable solution. To this end, the EEA Joint Conunittee shall examine all 
possibilities to maintain the good functioning of the Agreement. 
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3. If a dispute concerns the interpretation of provisions of this Agreement. which are identical in 
substance to corresponding rules of the Treaty establishing the European Economic Comrnunitv 
and the Treaty establishing the European Coal and Steel Community and to acts adopted i~ 
application of these two Treaties and if the dispute has not been settled within three months after 
it has been brought before the EEA Joint Committee, the Contracting Panies to the dispute may 
agree to request the Court of Justice of the European Communities to give a ruling on the 
interpretation of the relevant rules. 

If the EEA Joint Committee in such a dispute has not reached an agreement on a solution within 
six months from the date on which this procedure was initiated or if, by then, the Conttacting 
Panies to the dispute have not decided to ask for a ruling by the Court of Justice of the 
European Communities, a Contracting Party may, in order to remedy possible imbalances, 

either take a safeguard measure in accordance with Article 112(2) and following the 
procedure of Anicle 113; 

or apply Article 102 mutatis mutandis. 

4. If a dispute concerns the scope or duration of safeguard measures taken in accordance with 
Ankle 111(3) or Anicle 112, or the proponionality of rebalancing measures taken in 
accordance with Anicle 114, and if the EEA Joint Committee after three months from the date 
when the matter has been brought before it has not succeeded to resolve the dispute, any 
Contracting Pany may refer· the dispute to arbitration under the procedures laid down in 
Protocol 33. No question of interpretation of the provisions of this Agreement referred to in 
paragraph 3 may be dealt with in such procedures. The arbitration award shall be binding on 
the panies to the dispute. 

CHAPTER 4 
SAFEGUARD MEASURES 

Anicle 112 

1. If serious economic, societal or environmental difficulties of a sectorial or regional nature liable 
to persist are arising, a Contracting Party may unilaterally take appropriate measures under the 
conditions and procedures laid down in Article 113. 

2. Such safeguard measures shall be restricted with regard to their scope and duration to what is 
strictly necessary in order to remedy the situation. Priority shal' be given to such measures as 
will least disturb the functioning of this Agreement. 

3. The safeguard measures shall apply with regard to all Contracting Parties. 
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A.nic/e 113 

1. A Contracting Party which is considering taking safeguard measures under Article 112 shall. 
without delay, notify the other Contracting Panies through the EEA Joint Committee and shall 
provide all relevant information. 

2. The Contracting Parties shall immediately enter into consultations in the EEA Joint Committee 
with ·a view ~ fmding a commonly acceptable solution. 

3. The Contracting Pany concerned may not take safeguard measures until one month has elapsed 
after the date of notification under paragraph 1, unless the consultation procedure under 
paragraph 2 has been concluded before the expiration of the swed time limit. When 
exceptional circumstances requiring immediate action exclude prior examination, the Contracting 
Party concemed may apply fonhwith the protective measures strictly necessary to remedy the 
situation. 

For the Community, the safeguard measures shall be taken by the EC Commission. 

4. The Contracting Party concerned shall, without delay, notify the measures taken to the EEA 
Joint Committee and shall provide all relevant information. 

5. The safeguard measures taken shall be the subject of consultations in the EEA Joint Committee 
every three months from the date of their adoption with a view to their abolition before the date 
of expiry envisaged, or to the limitation of their scope of application. 

Each Contracting Pany may at any time request the EEA Joint Committee to review such 
measures. 

Anicle 114 

1. If a safeguard measure taken by a Contracting Party creates an imbalance between the rights 
and obligations under this Agreement, any other Contracting Pany may towards that 
Contracting Pany take such proportionate rebalancing measures as are stricti y necessary to 
remedy the imbalance. Priority shall be given to such measures as will least disturb the 
functioning of the EEA. · 

2. The procedure under Article 113 shall apply. 



PART !X 
GENERAL AND FINAL PRO\.ISIONS 

Anicle 118 

1. Where a Contracting Party considers that it would be useful in the interests of all the 
Contracting Panics to develop the relations established by this Agreement by extending them 
to fields not covered thereby, it shall submit a reasoned request to the other Contracting Panies 
within the EEA Council. The latter may insuuct the EEA Joint Committee to examine all the 
aspects of this request and to issue a repon. 

The EEA Council may, where appropriate, take the political decisions with a view to opening 
negotiations between the Contracting Parties. 

2. The agreements resulting from the negotiations referred to in paragraph 1 will be subject to 
ratification or approval by the Co~tracting Parties in accordance with their own procedures. 

Anicle 119 

The Annexes and the acts referred to therein as adapted for the purposes of this Agreement as well 
as the Protocols shall form an integral pan of this Agreement. 

Anicle 120 

Unless otherwise provided in this Agreement and in panicular in Protocols 41, 43 and 44. the 
application of the provisions of this Agreement shall prevail over provisions in existing bilateral or 
multilateral agreements binding the European Economic Community, on the one hand, and one or 
more EFT A States, on the other, to the extent that the same subject matter is governed by this 
Agreement. 

Anide 121 

The provisions of this Agreement shall not preclude cooperation : 

(a) within the framework of the Nordic cooperation to the extent that such cooperation does not 
impair the good funaioning of this Agreement; 

(b) within the framework of the regional union between Switzerland and Liechtenstein to the extent 
that the objectives of this union are not attained by the· apptication of this Agreement and the 
good functioning of this Agreement is not impaired; 

(c) within the framework of cooperation between Austria and Italy concerning Tyrol, Vorarlberg 
and Trentino- South Tyrol/ Alto Adige, to the extent that such cooperation does not impair the 
good functioning of this Agreement. 

411 
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' Anicie 122 

: _The representatives, delegates and experts of .the Contracting Parties. as well as officials and other 
savants acting uilder this Agreement shall· be required,· even after their duties-have ceased, not to 
disclose information of the kind covered by the obligation of professional secrecy, in panicular 
information about undertakings, their business relations or their cost components. 

Anicle 12J 

Nothing in this Aveement shall prevent a Contracting Party from taking any measures: 

(a) which it considers necessary to prevent the disclosure of information contrary to its essential 
security interests; 

(b) wbich relate to tho productio-. of. or trade in. arms. munitions and war materials or other 
products indispensable for defence purposes or to research, development or production 
indispensable for defence purposes. provided that such measures do not impair the conditions 
of competition in respect of products not intended for specifically military purposes; 

(c) which it considers essential to its own security in the event of serious internal disturbances 
affecting the maintenance of law and order, in time of war or serious international tension 
constituting threat of war or in order to carry out obligations it has accepted for the purpose of 
maintaining peace and international security. 

Anicle 124 

The Contracting Panies shall accord nationals. of EC Member States and EFT A States the same 
treatment as their own nationals as regards participation in the capital of companies or firms within 
the meaning of Anicle 34, without prejudice to the application of the other provisions of this 
Agreement. 

Anicle 125 

This Agreement shall in no way prejudice the rules of the Contracting· Panies governing the system 
of propeny ownership. 



Anic/e 126 

I. The Agreement shall apply to the territories to which the Treaty establishing the European 
Economic Community and the Treaty establishing the European Coal and Steel Community is 
applied and under the conditions laid down in those Treaties, and to the territories of the 
Republic of Austria, the Republic of Finland, the Republic of Iceland, the Principality of 
Liechtenstein, the Kingdom of Norway, the Kingdom of Sweden and the Swiss Confederation. 

2. Notwithstanding paragraph 1, this Agreement shall not apply to the Aland Islands. The 
Government of Finland may, however, give notice, by a declaration deposited when ratifying 
this Agreement with the Depositary, which shall transmit a certified copy thereof to the 
Contracting Parties, that the Agreement shall apply to those Islands under the same conditions 
as it applies to other parts of Finland subject to the following provisions : 

(a) The provisions of this Agreement shall not preclude the application of the provisions in 
force at any given time on the Aland Islands on : 

(i) restrictions on the right for natural persons who do not enjoy regional citizenship 
in Aland, and for legal persons, to acquire and hold real property on the Aland 
Islands without permission by the competent authorities of the Islands; 

(ii) restrictions on the right of establishment and the right to provide services by natural 
persons who do not enjoy regional citizenship in Aland, or by any legal person, 
without permission by the competent authorities of the Aland Islands. 

(b) The rights enjoyed by Alanders in Finland shall not be affected by this Agreement. 

(c) The authorities of the Aland Islands shaH apply the same treatment to all natural and legal 
persons of the Contracting Parties. 

Anicle 127 

Each Contracting Party may withdraw from this Agreement provided it gives at least twelve months' 
notice in writing to the other Contracting Panies. 

Immediately after the notification of the intended withdrawal, the other Contracting Parties shall 
convene a diplomatic conference in order to envisage the necessary modifications to bring to the 
Agreement. 

Article 128 

1. Any European State becoming a member of the Community shall, or becoming a member of 
EFT A may, apply to become a Party to this Agreement. It shall address its application to the 
EEA Council. 

2. The terms and conditions for such participation shall be the subject of an agreement between 
the Contracting Parties and the applicant State. That agreement shall be submitted for 
ratification or approval by all Contracting Parties in accordance with their own procedures. 

413 



414 

Anicle 129 

1. This Agreement is drawn up in a single original in the Danish, Dutch, English, FiMish, 
French, Gennan, Greet, Icelandic, Italian, Norwegian, Portuguese, Spanish and Swedish 
languages, each of these texts being equally authentic. 

The texts of the acts referred to in the Annexes are equally authentic in Danish, Dutch, English, 
French, German, Greek, Italian, Portuguese and Spanish as published in the Official Journal 
of the European Communities and shall for the authentication thereof be drawn up in the 
FiDnish, Icelandic, Norwegian and Swedish languages. 

2. This Agreement shall be ratified or approved by the Contracting Parties in accordance with their 
respective constitutional requirements. 

It shall be deposited with the General Secretariat of the Council of the European Communities 
by which certified copies sball be transmitted to all other Contracting Parties. 

The instruments of ratification or approval shall be deposited with the General Secretariat of the 
Council of the European Communities which shall notify all other Contracting .Parties. 

3. This Agreement shall enter into force on 1 January 1993, provided that all Contracting Parties 
have deposited their instruments of ratification or approval before that date. After that date this 
Agreement shall enter into force on the first day of the second month following the last 
notification. The final date for such a notification shall be 30 June 1993. After that date the 
Contracting Parties shall convene a diplomatic conference to appreciate the situation. 



ANNEX IX 

FINANCIAL SERVICES 

List provided for in Article 36(2) 

INTRODUCTION 

When the acts referred to in dlis Annex contain DOticms or refer to procedures which are specific to 
the Community legal order, such as: 

preambles, 
the addressees of the Community acts, 
references to territories or languages of the EC, 
references to rights JDd obligations of EC Member States, their public entities, undertakings or 
individuals in relation to each other, and 
references to information and notification procedures, 

Protocol 1 on horizontal adaptations shall apply, unless otherwise provided for in this Annex. 

SECfORAL ADAPTATIONS 

Regarding exchange of infonnation between the competent authorities of EC Member States envisaged 
in the acts included in this Annex, paragraph 7 of Protocol 1 shall apply for the purposes of this 
Agreement. 

ACTS REFERRED TO 

I. INSURANCE 

(i) Non-life insurance 

1. 364 L 0225: Council Directive 64/225/EEC of 2S February 1964 on the abolition of restrictions 
on freedom of establishment and freedom to provide services in respect of reinsurance and 
retrocession (OJ No 56, 4.4.1964, p. 878/64). 

The provisions of the Directive shall, for the purposes of the present Agreement, be read with 
the following adaptation: 

Article 3 shall DOt apply. 

2. 373 L 0239: First Council Directive 731239/EEC of 24 July 1973 on the coordination of laws9 
regulations and administrative provisions relating to the taking-up and pursuit of the business 
of direct insurance other than life assurance (OJ No L 228, 16.8.1973, p. 3), as amended by: 

376 L 0580:--Council Directive 76/580/EEC of 29 June 1976 (OJ No L 189, 13.7 .1976, 
p. 13), 
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384 L 0641: Council Directive 84/641/EEC of 10 December 1984 amending, particularly 
as regards tourist assistance, the first Directive (731239/EEC) on the coordination of laws, 
regulations and administrative provisions relating to the taking up and pursuit of the 
business of direct insurance other than life assurance (OJ No L 339,27.12.1984, p. 21), 

387 L 0343: Council Directive 871343/EEC of 22 June 1987 amending, as regards credit 
assurance and suretyship assurance, the first Directive (731239/EEC) (OJ No L 185, 
4.7.1987, p. 72), 

387 L 0344: Council Directive 871344/EEC of 22 June 1987 on the coordination of laws, 
regulations and administrative provisions relating to legal expenses insurance 
(OJ No L 185, 4.7.1987, p. 77), 

388 L 0357: Second Council Directive 881357/EEC of 2l June 1988 on the coordination 
of laws, regulations and adminisuative provisions relating to direct insurance other than 
I ife assurance and laying down provisions to facilitate the effective exercise of freedom 
to provide services and amending Directive 731239/EEC (OJ No L 172, 4.7.1988, p. 1), 

390 L 0618: Council Directive 90/618/EEC of 8 November 1990 amending, panicularly 
as regards motor vehicle liability insurance, Directive 73/239/EEC and 
Directive 88/357/EEC which concern the coordination of laws, regulations and 
administrative provisions relating to direct insurance other than life assurance 
(OJ No L 330, 29.11.1990, p. 44). 

The provisions of the Directive shall, for the purposes of the present Agreement, be read with 
the following adaptations: 

(a) The following shall be added to Article 4: 

"(0 in Iceland 

Husatryggingar Reykjavflrurborgar; 
Vi~lagatrygging Islands. 

(g) in Switzerland 

Aargau: Aargauisches Versicherungsamt, Aarau; 
Appenzell Ausser-Rhoden: Brand· unci Elemenwschadenversicherung 
Appenzell AR, Herisau; 
Basel-Land: Basellandschaftliche Gebaudeversicherung, Liestal; 
Basel-Stadt: Gebiudeversicherung des Kantons Basel-Stadt, Basel; 
Bem/Berne: Gebiudeversicherung des Kantons Bern, Bern I Assurance 
immobili~re du canton de Berne, Berne; 
Fribourglfreiburg: Etablissement cantonal d'assurance des b1timents du 
canton de Fribourg, Fribourg/Kantonale Gebiudeversicherungsanstalt 
Freiburg, Freiburg; 
Glarus: Kantonale Sachversicherung Glarus, Glarus: 
Graubiinden/Grigioni/Grischun: Gebiudeversicherungsanstalt des Kantons 
Graubunden, Churllstituto d' assicurazione fabbricati del cantone dei Grigioni. 
CoiraJ Institut dil canrun Grischun per assicuranzas da baghetgs, Cuera; 



Jura: Assurance immobili~e de la R~publique et canton du Jura~ SaigneJ~gier; 
Luzem: Gebaudeversicherung des Kantons Luzem. Luzern; 
Neuchatel: Etablissement cantonal d·assurance immobili~re contte J'incendie, 
Neuch1tel; 
Nidwalden: Nidwaldner Sachversicherung, Stans; 
Schaffhausen: Gebiudeversicherung des Kantons Schaffhausen, Schaffhausen; 
Solothum: Solothumische Gebiudeversicherung, Solothum; 
St. Gallen: Gebiudeversicherungsanstalt des Kantons St. Galien. St. Gallen; 
Thurgau: Gebiudeversicherung des Kantons Thurgau, Frauenfeld; 
Vaud: Etablissemeut d'assurance contte l'incendie et les 616ments nawrels du 
canton de Vaud, Lausanne; 
Zug: GebiUdeversicherung des Kantons Zug, Zug; 
ZUrich: Gebiudeversichenmg des K.a!itons ZUrich, ZUrich. • 

(b) the following shall be added to Article 8: 

• in the case of Austria: 
Aktiengesellschaft, V ersicherungsverein auf Gegenseitigkeit. 

in the case of Finland: 
Keskinainen V akuurusyhtio/Omsesidigt Forsakringsbolag, 
V akuutusosakeyhtio/Fosiliingsaktiebolag, 
Vakuutusyhdistys/Forsfuingsrorening. 

in the case of Iceland: 
Hlutafelag, Gagnkvcemt feJag. 

in the case of Liechtenstein: 
Aktiengeseilschaft, Genossenschaft. 

in the case of Norway: 
Aksjeselskaper, Gjensidige selskaper. 

in the case of Sweden: 
Forsiliingsaktiebolag, Omsesidiga ffirsiliingsbolag, 
U nderstOdsroreningar. 

in the case of Switzerland: 
Aktiengesellschaft, Soci~t~ anonyme, Societa anonima , Genossenschaft, Societe 
cooperative, Socieu cooperativa. 

(c) Article 29 shall not apply; 

the following provision shall be applicable: 

each Contracting Party may, by means of agreements concluded with one or more third 
countries, agree to the application of provisions different from those provided for in 
Articles 23 to 28 of the Directive on the condition that its insured persons are given 
adequate and equivalent protection. The Contracting Parties shall inform and consult e.1ch 
other prio; to concluding such agreements. The Contracting Parties shall not apply to 
branches of insurance undenakings having their head office outside the territory of the 
Contracting Panies provisions which result in more favourable treaunent than that 
acCorded to branches of insurance undertakings having their head office within the 
territory of the Contracting Panies; 
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(d) Anicles 30, 31, 32 and 34 shall not apply; 

the following provision shall be applicable: 

the non-life insurance undenakings to be identified separately by Finland, Iceland and 
Norway shall be exempt from Anicles 16 and 17. The competent supervisory authority 
shall require such undertakings to meet the reQUirements of these Anicles by 
I January 1995. Prior to that date the EEA Joint Conunittee shall examine the financial 
situation of the undertakings still not meeting the requirements and make appropriate 
recommendations. As long as an insurance undertaking fails to meet the requirements of 
Articles 16 and 17 it shall not establish a branch or provide services in the territory of 
another Contracting Party. Undertakings desiring to extend their operations within the 
meaning of Article 8(2) or Article 10 may not do so unless they comply immediately with 
the rules of the Directive; 

(e) as regards relations with third-country insurance undertakings described in Anicle 29b 
(see Article 4 of Council Directive 90/618/EEC) the following shall apply: 

1. With a view to achieving a maximum degree of convergence in the application of 
a third-country regime for insurance undertakings, the Contracting Panies shall 
exchange information as described in Anicles 29b(l) and 29b(S) and consultations 
shall be held regarding matters referred to in Anicles 29b(2), 29b(3) and 29b(4), 
within the framework of the EEA Joint Committee and according to specific 
procedures to be agreed by the Contracting Panies. 

2. Authorizations granted by the competent authorities of a Contracting Party to 
insurance undertakings being direct or indirect subsidiaries of parent undenakings 
governed by the laws of a third country shall have validity in accordance with the 
provisions of the Directive throughout the territory of all Contracting Parties. 
However, 

(a) when a third country imposes quantitativ.e restrictions on the establishment or' 
insurance undenakings of an EFT A State or imposes restrictions on such 
insurance undertakings that it does not impose on Community insurance 
undenalcings, authorizations granted by competent authorities within the 
Community to insurance undertakings being direct or indirect subsidiaries of 
parent undertakings governed by the laws of that third country shall have 
validity only in the Community, except where an EFTA State decides 
otherwise for its own jurisdiction; 

(b) where the Community has decided that decisions regarding authorizations of 
insurance undertakings being direct or indirect subsidiaries of parent 
undertakings governed by the laws of a third country shall be limited or 
suspended, any authorization granted by a competent authority of an EFT A 
State to such insurance undertakings shall have validity only in its jurisdiction. 
except where another Contracting Party decides otherwise for its own 
jurisdiction; 

1 c) the limitations or suspensions referred to in sub-paragt"aphs (a) and (b) may 
not apply to insurance undenakings or their subsid ill'ies alreadv authorized in 
the territory of a Contracting Pany. · 



3. Whenever the Community negotiates with a third country on the basis of 
Articles 29b(3) and 29b(4) in order to obtain national treaunent and effective market 
access for its insurance undertakings, it shall endeavour to obtain equal treaunent 
for the insurance undertakings of the EFT A States. 

3. 373 L 0240: Council Directive 731240/EEC of 24 July 1973 abolishing restrictions on freedom 
of establishment in business of direct insurance other than life assurance (OJ No L 228, 
16.8.1973, p. 20). 

The provisions of the Directive shall, for the purposes of the Agreement, be read with the 
following adaptation: 

Articles 1, 2 and S shall not apply. 

4. 378 L 0473: Council Directive 78/473/EEC of 30 May 1978 on the coordination of laws, 
regulations and administrative provisions relating to Community co-insurance (OJ No L 151. 
7 .6.1978, p. 25). 

The provisions of the Directive shall, for the purposes of the Agreement, be read with the 
following adaptation: 

Anicle 9 shall not apply. 

5. 384 L 0641: Council Directive 84/641/EEC of 10 December 1984 amending, panicularly as 
regards tourist assistance, the First Directive (731239/EEC) on the coordination of laws, 
regulations and administrative provisions relating to the taking-up and pursuit of the business 
of direct insurance other than life assurance (OJ No L 339, 27.12.1984, p. 21). 

6. 387 L 0344: Council Directive 87/344/EEC of 22 June 1987 on the coordination of Jaws, 
regulations and administrative provisions relating to legal expenses insurance (OJ No L 185, 
4.7.1987, p. 77). 

7. 388 L 0357: Second Council Directive 88/357/EEC of 22lune 1988 on the coordination of 
laws, regulations and administrative provisions relating to direct insurance other than life 
assurance and laying down provisions to facilitate the effective exercise of freedom to provide 
services and amending Directive 731239/EEC (OJ No L 172, 4.7.1988, p. 1), as amended by: 

390 L 0618: Council Directive 90/618/EEC of 8 November 1990 amending, panicularly 
as regards motor vehicle liability insurance, Directive 73fl39JEEC and 
Directive 88/357/EEC which concern the coorg~~tion of laws, regulations and 
administrative provisions relating to direct insurance other than life assurance 
(OJ No L 330, 29.11.1990, p. 44). 
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(ii) Motor insurance 

8. 37l L 0166: Council Directive 72/166/EEC of 24 April 1972 on the approximation of the laws 
of the Member States relating to insurance against civil liability in respect of the use of motor 
vehicles. and to the enforcement of the obligation to insure against such liability (OJ No L 103, 
2.5.1972, p. 1), as amended by: 

372 L 0430: Council Directive 72/430/EEC of 19. December 1972 (OJ No L 291, 
28.12.1972, p. 162), 

384 L 0005: Second Council Directive 84/S/EEC of 30 ·December 1983 on the 
approximation of the laws of the Member States relating to insurance against civil liability 
in respect of the use of motor vehicles (OJ No L 8, 11.1.1984, p. 17), 

390 L Ol32: Third Council Directive 901232/EEC of 14 May 1990 on the approximation 
of the laws of the Member States relating to insurance against civil liability in respect of 
the use of motor vdlicles (OJ No L 129, 19.5.1990, p. 33), 

391 D 0323: Commission Decision of 30 May 1991 relating to the application of Council 
Directive 72/166/EEC (OJ No L 177 5.7.1991, p. 25). 

9. 384 L 0005: Second Council Directive 84/5/EEC of 30 December 1983 on the approximation 
of the laws of the Member States relating to insurance against civil liability in respect of the use 
of motor vehicles (OJ No L 8, 11.1.1984, p. 17), as amended by: 

390 L 0232: Third Council Directive 90/232/EEC of 14 May 1990 on the approximation 
of the laws of the Member States relating to insurance against civil liability in respect of 
the use of motor vehicles (OJ No L 129., 19.5.1990, p. 33). 

10. 390 L 0232: Third Council Directive 90/232/EEC of 14 May 1990 on the approximation of the 
·laws of the Member States relating to insurance against civil liability in respect of the use of 
motor vehicles (OJ No L 1297 19.5.1990, p. 33). 

(iii) ure assurance 

11. 379 L 0267: First Council Directive 791267/EEC of S March 1979 on the coordination of laws, 
regulations and admi~uative provisions relating to the taking-up and pursuit of the business 
of direct life assurance (OJ No L 63, 13.3.1979, p. 1), as amended by: 

390 L 0619: Council Directive 90/619/EEC of 8 November 1990 on the coordination of 
laws, regulations and administrative provisions relating to direct life assurance, laying 
down provisions to facilitate the effectiv~ exercise of freedom to provide services and 
amending Directive 791267/EEC (OJ No L 330, 29.11.1990, p. 50). 



The provisions of the Directive shall, for the purposes of the Agreement. be read with the 
following adaptations: 

(a) the following shall be added to Anicle 4: 

·This Directive shall not concern the pension activities of pension insurance undertakings 
prescribed in the Employees' Pensions Act (TEL) and other related Finnish legislation. 
However, the Finnish authorities shall allow in a non~iscriminatory manner all nationals 
and companies of Conttacting Parties to perform according to Finnish legislation ·the 
activities specified in Article 1 related to this exemption whether by means of: 

ownership or participation in an existing insurance company or group; 

creation or participation of new insurance companies or groups, including pension 
insurance companies. •; 

(b) the following shall be added to Article 8(1 )(a): 

in the case of Austria: 
Aktiengesellschaft, Versicherungsverein auf Gegenseitigiceit. 

in the case of Finland: 
Keskinainen Vakuurusyhtio I Omsesidigt Forsfuingsbolag, 
V akuurusosakeyhtio I Forsakringsaktiebolag, 
V alcuutusyhdistys I Forsiliingsffirening. 

in the case of Iceland: 
Hlutafelag, Gagnkv~mt felag. 

in the case of Liechtenstein: 
Aktiengesellschaft, Genossenschaft, Stiftung. 

in the case of Norway: 
Aksjeselskaper, G jensidige selskaper. 

in the case of Sweden: 
Forsakringsaktiebolag, Omsesidiga f6rsik.ringsbolag, 
U nderstodsffireningar. 

in the case of Switzerland: 
Aktiengesellschaftl Societe anonyme/ Socieu anonima, 
Genossenschaftl Societe cooperative/ Socieu cooperativa, 
Stiftung/ Fondationl Fondazione. ·; 
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(c) Articles 13(5), 33, 34, 35 and 36 shall not apply; the folJowing provision shall be 
applicable: 

the life assurance undertakings to be identified separately by Iceland shall be exempt from 
Articles 18, 19 and 20. The competent supervisory authority shall require such 
undertakings to meet the requirements of these Articles by 1 January 1995. Prior to that 
date the EEA Joint Committee shall examine the fmancial situation of the undertakings 
still not meeting the requirements and make appropriate recommendations. As long as 
an insurance undertaking fails to meet the requirements of Articles 18, 19 and 20 it shall 
not establish a branch or provide services in the territory of another Contracting Pany. 

Undertakings desiring to extend their operations within the meaning of Article 8(2) or 
Article 10 may not do so unless they comply immediately with the rules of the Directive. 

(d) Article 32 shall not apply; 

the following provision s~1all be applicable: 

each Contracting Party may, by means of agreements concluded ·· ·· ·, one or mor~ tn!ro 
countries, agree to the application of provisions different from Vlose provided for in 
Anicles 27 to 31 of the Directive on the condition that its insured persons are given 
adequate and equivalent protection. The Contracting Parties shall inform and consult each 
other prior to concluding such agreements. 

The Contracting Panies shall not apply to branches of insurance undertakings having their 
head office outside the territory of the Contracting Parties provisions which result in more 
favourable treatment than that accorded to branches of insurance undertakings having their 
head office within the territory of the Contracting Parties; 

(e) as regards relations with third-country insurance undertakings described in Article 32b 
(see Anicle 9 of Council Directive 90/619/EEC) the following shall apply: 

1. With a view to achieving a maximum degree of convergence in the application of 
a third-country regime ror insurance undertakings, the Contracting Parties shall 
exchange information as described in Articles 32b(l) and 32b(5) and consultations 
shall be held regarding matters referred to in Anicles 32b(2), 32b(3) and 32b(4), 
within the framework of the EEA Joint Committee and according to specific 
procedures to be agreed by the Contracting Panies. 



2. Authorizations granted by the competent authornies of a Contracting Pany to 
insurance undertakings being direct or indirect subsidiaries of parent undenakings 
governed by the laws of a third country shall have validity in accordance with the 
provisions of the Directive throughout the territory of all Contracting Panies. 
However, 

(a) when a third country imposes quantitative restrictions on the establishment of 
insurance undertakings of an EFT A State, or imposes restrictions on such 
insurance undertakings that it does not impose on Community insurance 
undertakings, authorizations granted by competent authorities within the 
Community to insurance undenakings being direct or indirect subsidiaries of 
parent undertakings governed by the laws of that third countty shall have 
validity only in the Community, except where an EFT A State decides 
otherwise for its own jurisdiction; 

(b) where the Community has decided that decisions regarding authorizations of 
insurance undertakings being direct or indirect subsidiaries of parent 
undertakings governed by the laws of a third country, shall be limited or 
suspended, any authorization granted by a competent authority of an EFT A 
State to such insurance undenakings shall have validity only in its jurisdiction. 
except where another Contracting Party decides otherwise for its own 
jurisdiction. 

(c) the limitations or suspensions referred to in subparagraphs (a) and (b) may not 
apply to insurance undertakings or their subsidiaries already authorized in the 
territory of a Contracting Party. 

3. \Vhenever the Community negotiates with a third country on the basis of 32b(3) and 
32b(4), in order to obtain national treatment and effective market access for its 
insurance undertakings, it shall endeavour to obtain equal treatment for the 
insurance undenakings of the EFTA States; 

(f) in Anicle 13(3), the words •at the time of notification of this Directive" shall be replaced 
by "at the time of signature of the EEA Agreement". 

12. 390 L 0619: Council Directive 90/619/EEC of 8 November 1990 on the coordination of laws, 
regulations and administrative provisions relating to direct life assurance, laying down 
provisions to facilitate the effective exercise of freedom to provide services and amending 
Directive 79/267/EEC (OJ No L 330, 29.11.1990, p. 50). 

The provisions of the Directive shall, for the purposes of the Agreement, be read with the 
following adaptation: 

Article 9: see adaptation (e) to Council Directive 79n671EEC. 

(iv) Other issues 

13. 377 L 0092: Council Directive 77.'92/EEC of 13 December 1976 on measures to facilitate ti;e 
effective e,_ercise.of freedom of establishment and freedom to provide services in respect of the 
activities of insurance agents and brokers (ex. ISIC group 630) and, in panicular, transitional 
measures in respect of those activities (OJ No L 26, 31.1.1977, p. 14). 
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The provisions of the Directive shall, for the purposes of the present Agreement, be read with 
the following adaptations: 

(a) the following shall be added to Article 2('2)(a): 

• in Austria: 
- Versicherungsmakler 
- Rilctversichenmgsmakler 

inFmlaud: 
- VakuutukseDvilitdji/Rrdkriugmdtlare 

in lcelaDd: 
- Vitrygginga!IOOiari 

in LiechteDStein: 
- V ersichenmgsmakler 

in Norway: 
- Forsikringsmegler 

in Sweden: 
- ForsikringsmWare 

in Switzerland: 
V ersicherungsmakler 
Courtier en assurances 
Mediatore d 'assicurazione 
Broker"; 

(b) the following shall be added to Article 2(2)(b): 

• in Austria: 
- Versicherungsvenreter 

in Finland: 
- V akuutusasiamies/Forsikringsombud 

in Iceland: 
- V4tryggingaumb00smaaur 

in Liechtenstein: 
V ersicherungs-Generalagent 

- Versicherungsagent 
- Versicherungsinspektor 

in Norway: 
Assurandsr 

- Agent 



in Sweden: 
- Forsikringsombud 

in Switzerland: 
Versicherungs-Generalageut 
Ageat g=6ral d'assurance 
Ageute generale d'assicurazione 
Versichenmgsageut 
Ageat d'assurmce 
Ageate d'assicUrazione 
Versicha:ungsinspektor 
1nspectatr d'assurance 
Ispeuore d'assicurazioDe•; 

(c) the following shall be added to Article 2(2)(c): 

• in Ice13Dd: 
- VW"yggingasolUDJabur 

in Norway: 
- Underagent". 
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lv. Coapetltlon law 

1. Adooted 1easure 

R. 1534/91 429 
Council regulation (EEC) N° 1534/91 of 31 May 1991 on the application of Article 85 
(3) of the Treaty to certain categories of agreements, decisions and concerted 
practices In the Insurance sector 
(OJ L 143, 07.06.1992, p. 1) 

R. 3932/92 433 
Commlslon Regulation of 21 December 1992 on the appl lcatlon of Article 85 (3) 
of the Treaty to certain categories of agreements, decisions and concerted 
practices In the Insurance sector 
(OJ L 398, 31.12.1992, p. 7) 





429 

7. 6. 91 Official journal of th~ European Communities :No L 143/1 

I 

(An.t u.:bos~ p11blicatio11 is obliKatory) 

COUNCIL REGULATION (EEC) No 1534/91 

. of 31 May 1991 

on the application of Article 85 (3) of the Treaty to certain categories of 
agreements. decisions and concerted practices in the insurance sector 

mE COUNCIL Of mE EUROPEAN COMMUNmES. 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Anicle 87 
thereof, 

Having regard to the proposal from the Commission('). 

Having regard to the opinion of the European Parli
ament(~ 

Jjj!ing_~gar:d_~o the-opinion of the Economic and Social 
:~mm_ittee ('). 

Whereas Article 8S (t) of the Treaty may, in accordance 
with Anicle 85 (J). be declared inapplicable to categories 
of a~ents. decisions and concened practices when 
satisfy the requirements of Article 85 (J): 

Whereas the d~tailed rules for the application of Article 
85 (3) of the Treaty must be adopted by way of a Regula
tion based on Article 87 of the Treaty : 

Whereas cooperation between undertakings in the insu
rance seaor is. to a c:enain extent. desirable to ~nsure the 
proper functioning of ~is sc:ctor and may at the ·same 
time promote consumers· interests ; · 

Whaas the application of Council "Regulation (EEq No 
~89 of 21 December 1989 on t~. control of concen
tntions between undcrakinp (, enables the Commission 
to exercise close superwision on issues arising from 
cOIK'CIIb2tions in all sectors, including the insurance 
sector; 

\Vhaas exemptions pnted under Article IS (3) of the 
Treaty annoc themsel-.es affect Community and national 
proftsions ulquanling C'OIIIIIImaS. intftatl in this 
SCCfiOC'; ~ 

(')OJ No·C.16;· 21.1~ 1,.. p. Jl. 
f) OJ No C la. IS. 10.' 1J90. p. S7.· 
(') OJ No c an;u 7;. mo.- p. 21. 
(, OJ No· L ltS. ~IJ. IZ. atn. p. 1. 

Whereas agreements, decisions and concerted ptaaices 
semng such aims may, in so far as they fall within the 
pmhibition contained in Anicle IS (I) of the Treaty, be 
exempted therefrom under cm.ain conditions; whereas 
this applies in particular to aglftments, decisions and 
concerted practices relating to the esrablislunent of 
common risk premium tariffs based on collectiftly ascer
tained statistics or the number of claims. the establish· 
ment of standard policy .conditions. common covmage of 
certain types of risks. the settlement of claims. the testing 
and acceptance of security devices. and registers of. and 
information .. ~~·· ~~ted risks; 

·W~tereal-'...i~~~~):~i:_:the ··large ·number:. of -~~6ation5 
submitted punuant to Council Regulation No 17 of 6 
February ~ 1962 : First Regulation implementing Articles 
8S and 86 of the Taaty ('). u 1asl amended by the Act of 
Acassior. of Spain and Portugal. it is desinble tl-.-t in 
order to facilitate the Commission ·s task. it shoulci be 
enabled to declare. by way of Rqulation. that the provi· 
sioas of Article 8S (I) of the Treaty ar~ inapplicable to 
certain categories of agreements, decisions and concerted 
practices: 

WhelftS it should be lai~ down under which conditions 
the Comntission. in close aod consant liaison with the 
competent authorities of the M"mbcr States. may nen:ise 
sucb powas; 

VJheoreas. in the am:ise of such powers. dt~ Commission 
will take account not only of the risk of compecition 
being eliminated in a substantial part of the relnant 
~ and of any benefit th2t mipt be confcrftcl on 
policyholden raulting fnmt the ~ but also of 
the risk which the proliferation of ftSUictive clauses and 
the operation of accommodation compmics would entail 
for policyholclen : 

Whclas the keepin& of registers and the· handling of 
·. ialannatioa on agcwfttdl risb should be carMel out 

subiect .10· the ~-protectioa of ~afidelatiality: 

n OJ No u, .11 • .t.·a,u.· P. »4/Q. 
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Whereas, under Article 6 of Regulation No 17. the 
Commission may provide that a decision taken in :accor
dance with Article IS (J) of the Treaty shall apply with 
retroactive effect ; whereas the Commission should also be 
able to adopt provisions to .such effect in a Regulation ; 

Whetas. under Article 1 of Regulation No 17. agree
ments. decisions and concerted practices may. by decision 
of the Commission. be exempted from prohibition. in 
particular if they are modified in such manner that they 
satisfy the rcqui~mcnts of Article as (l} of the Treaty: 
whereas it is desirable that the Commission be enabled to 
gnat by R.cplation like exemption to such a~ents. 
decisions and concerted practices if they are modified in 
such manner as to fall within a category defined in an 
~pbDJ R.~on: 

Vlhcreas it cann« be ruled out that. in specific cues. the 
conditions set out in Alticlc 8S (3) of the Treaty may not 
be fulfilled ; whcmas the Commission must have the 
power to rcgubte such cases pursuant to Replation No 
17 by way of a Decision having effect for the future. 

HAS ADOPTED nus ltEGUt.AnON: 

ATtid~ I 

1: Vl"dhout prejudice to the· application of Regulation 
No 17. the Commission may. by means of a Regulation 
and in acx:oniance with Article as (3) of the T rcaty. 
dcclm- that Article as (I) shall not apply to categories of 
a&ft'Cmcnts ~ undcrrakings. decisions of associ&· 
tions of unc:latakings aftd conccned pnc:tices in the insu
rance sector which ha'le as their object cooperation with 
respect to: 

(a) the csrablishmcnt of common risk premium tariffs 
baed on collectively ascc:ruincd surisbcs or the 
naaabcr of claims; · 

(b) lhc csrablishmcnt of common ~ policy condi
tions; 

(c) the common CCMraF of certain types of risks ; 

(d) ~he seulemcnt of claims; 

(c) the testia& and .a:epc:IIIICC of security clmca ; 

(t) aqistca of. and iafannation on. agcnated risks. 
pcoticled that the bepina of these ~~e&isfea and the 
baacllins of this information is anicd out sub;ect to 
the proper pcoccaioa of coafideaciality. 

2. 1hc o--;.;- ltqalarioa adaad to ia .,..... 
ppla I. shall cldiae die arqorics of 8111CCIIICUIS. cJcci. 
--_. coacucm p-=ti:a to wbida it applies 8lld shall 
specifr ia J*lic:alar: 

(a) die cauictioaa· « ·dalaes. which may. or may aoc. 
a:-pear in the •JRCaacats. dccisioas and concerted 
pacbas; 

(b) the clauses which must be contained in the: :agree
ments. decisions and concen<.·d pr.scticC'S or the other 
conditions which must be s:atisficd. 

Artidt 2 

Any Regulation adopt~ pursuant to Anicle l shall be of 
limited duration. 

It may be repealed or amended where circumstanca have 
ch:lnsed with rnpcct to any of the facts which we~ 
essential to its bcins adopted : in such case:. a period shall 
be fixed for modifation of the ag.-cemcnts.. decisions and 
conccncd praaic.:s to which the carli~ Regulation 
applies. 

Artid~ J 

A Rqubtion adopccd pursuant to Anicle 1 may provide 
that it shaD apply with retroactive effect to agreements. 
decisions and conccn~ practices to which. at the date of 
mtry into force of the said Repbtion. a Decision taken 
with ~ effect pursuant to. Article 6 of Regulation 
No 17 would· haYc applied. 

Artid~ 4 

1. A. llcplatioa adopted pursuant to. Article I· ~·· 
providc that. the prohibition contained iri Article 85 (1):0f_ · 
the Tlatf:· shall not apply. for such · period_·: as shall .be · 
fixed in: that:·llqulation.· to a~cnts. decisions and· 
conc:cncd.; jmlaica already in existence On 13 March 
1962 which do not satisfy the conditions of Article IS (l) 
wh~: 

- within six months from the cntty into force of the 
said Rcpbtion. they are so modif~ as to satisfy the 
saicl conditions in accorcbnce with the provisions of 
the said ltepbtion and 

- the modifations a~ brou~ht to the notice of the 
Commission within the time limit fixed by the said 
R.eplacioa. 

1'lw JH"C"isioas of the fint subpansnph shall apply in the 
same -..y to ~ ap:cmena. d«isions and concerted 
pr.IICtic:a czistiac at the date of ac:casioa of new Member 
Swcs to which Arbc:k IS (1) of the T~aty applies by 
virtue of .c:a:ssioa and which do noc satisfy the condi· 
tioas of Anidc IS (3). 

2. hnpaph I shall apply to asrccmmcs. clccisions and 
~ .,..aiccs which had to be aocified ~ I 
Fcbnary 1963. ia 8CCOI'dancc wida AfticX S of Rqulaaoa 
No 17. Oldy whcR they haw been so aacificd bdofto tbac 
date. 

1'8ap.,a. I shall nor apply to as«ciDL-. decisions _. 
CODCita.,.. .....-:~ ca.aa1 • • c1aec of .ccasioa of 
new Nclllbu s.es eo wbida Aaidc IS (I) of the TI'C8lf 
applies t., Wtlle of accmia• and .wda W to be naci
fiecl widaia six moat1as &oaa -die ct.~ of 8CCCS1ioa in 
accardlna! .with Amc:lcl S and lS of lepladoa No 17. 
unlas tbcy haw bcca so notified widaia the said period. 
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3. The bmefit of provisions adopted pursuant ro pan
graph I may not be invoked in actions pendins at the 
date of entry into fo~ of a Replation adopted pursuant 
to Article I ; neither may it be invoked as !fOUnds for 
claims for dam•BCS ag:ainst third panics. 

Arti~l~ J 

Where the Commission proposes to adopt a Regulation. it 
shall publish a draft thereof to enable all persons and 
organizations concerned to submit to it their comments 
within such timt> limit. being not less than one month. as 
it shall fix. 

Arti~l~ 6 

I. The Commission shall consult the Advisory 
Committee on Restrictive Practices and Monopolies : 

(a) before publishing a draft Regulation ; 

(b) before adopting a Regulation. 

2. Article I 0 (5) and (6) of Regulation No 17, relating 
to consultation of the Advisory Committee. shall apply. 
However, joint meetings with the Commission shall take 

place not arlin' than one monlh after dispacch of the 
nocicc conwnins man. 

Artie/~ 7 

Wheft. the Commission. either on its own initiative or at 
the request of a Member State or of natural or legal 
persons claiming a legitimate intnnt. finds that. in any 
particular case. agreemmts. decisions and concerted pr:ac
tices. to which a Regulation adopted pursuant to Article l 
applies, have nnathelcss cer.tain effecu which are incom
patible with the conditions laid down in Anicle 85 (3) of 
the Treaty, it may withdraw the benefit of application of 
the said regulation and take a decision in accordance with 
Articles 6 and 8 of Regulation No 17, without any notifi
cation under Article 4 ( l) of Regulation No 17 being 
required. 

Artitl~ 8 

Not later than sill years after the entry into force of the 
Commission Regulation provided for in Article 1. the 
Commission shall submit to the European Parliament and 
the Council a r~pon on the functioning of this R~gula
tion. accompanied by such proposals for ammdm~nts to 
this Regulation as may appear necessary in the light of 
experience. 

This Regulation shall be binding in its entirety and direcdy applicable in all Member 
States. 

Done at Brussels, 3 t May 1991. 

For IM Co1111ci/ 

n)~ PrtliJt,, 

A. BODRY 
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COMMISSION REGULATION (EEC) No 3932/92 

of 21 December 1992 

on the application of Article 85 (3) of the Treaty to certain categories of 
agreements, decisions and concerted practices in the insurance sector 

THE COMMISSION OF THE EUROPEAN COMMUNmES. 

Having regard to the Treaty establishing the European 
Economic Community, 

Having regard to Council Regulation (EEC) No 1534/91 
of 31 May 1991 on the application of Article 85 (3) of the 
Treaty to certain categories of agreements, decisions and 
concened pracuces in the insurance sector('), 

Having published a draft of this Regulation (l), 

Having consulted the Advisory Committee on Restrictive 
Practices and Dominant Positions. 

Whereas: 

(l) Regulauon (EEq No 1534/91 empowers the 
Commtssion to apply Article 85 (3) of the Treaty 
bv regulation to cenain categories of agreements, 
decisions and concened practices in the insurance 
sector which have as their object : 

(2) 

i i) 

(a) cooperation with respect to the establishment of 
common risk premium tariffs based on collecti
vely ascenained statistics or the number of 
claigts; 

(b) the establishment of common standard policy 
...:ondiuons : 

(c) the common coverage of certaan types of risks; 

(d) the settlement of claims ; 

(e) the tesung and acceptance of security devices; 

(f) regtsters of, and information on, aggravated 
nsks. 

The Commission by now has acquired sufficient 
experience m handling individual cases to make 
use ot such power in respect of the categories of 
agreements specified in points (a), (b). (c) and (e) of 
the list. 

In, manv <.:ases. collaboration between Insurance 
compam~s tn the aforementioned fields goes 
beyond what the Commission has permitted in its 
not1ce concerning cooperation between encerpri-

, ) OJ No L 14 ~. 7 6. 1991. p. I. 

1 ) 0_1 No C 20-. 14 H·. 1992, p. 2.. 

(4} 

(5) 

(6) 

scs (J), and is caught by the prohibition in 
Article 85 (1). It is therefore appropriate to specify 
the obligations restrictive of competition 
which may be included in the four categories of 
agreements covered by it. 

It is further necessary to specify for each of the four 
categories the conditions which must be satisfied 
before the exemption can apply. These conditions 
have to ensure that the collaboration between insu
rance undenakings is and remains compatible with 
Article 85 (3). 

It is finally necessary to specify for each of these 
categories the situations in which the exemption 
does not apply. For this purpose n has to define the 
clauses which may not be included in the agree
ments covered by it because they impose undue 
restrictions on the parties, as well as other situa
tions falling under Article 85 ( l) for which there is 
no general presumption that they will yield the 
benefits required by An!£1e 85 (3). 

Collaboration between insurance undenakin~ or 
within associations of undenakings m the co~pila
tion of statistics on the number ot claims. the 
number ot mdividual nsks rnsured. total amounts 
paid in respect ot claims and the amount ot capital 
insured makes It po~sable to 1mprove the know
ledge ot risks and facilitates the ratmg of risks for 
individual companies. The same applies to their 
use to establish indicative pure premaums or. in the 
case of insurance involving capitalization. 
frequency tables. Joint studies on the probable 
impact of extraneous circumstances that may influ
ence the frequency or scale of claims. or the yield 
of different types of investments. should also be 
included. Ir is, however, necessary to ensure that 
the restrictions are only exempted to the extent to 
which they are necessary to attam these objectives. 
It is therefore appropriate to stipulate that 
concerted practices on commercial premiums -
that is co say. the premtums actuallv charged to 
policyholders. comprismg a loadin_l? to cover admi
nistrative. commercial and other costs, plus a 
loadin~ for comingencies or protit margins - ,tre 
not exempted. and that even pure premiums can 
serve onlv tor reterence. purposes. 

( ·) OJ No C 75. 29 . ..,. I ~6H. p. J, corrt~endum 0.1 No C 84. 2H. 
H. 1968. p. 14. 
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\ "") Standard policy conditions or standard mdividual 
clauses tor direct insurance and standard models 
illustraung the profits of a life assurance policy 
have the advantage ot improving the comparability 
of cover tor the consumer and of allowing risks to 
be class1tied more uniformly. However, thev must 
not lead either to the standardization of products or 
to the creation ot too captive a customer base. 
Accordingly, the exemptions should apply on 
'-=ondition that they are not binding, but serve only 
as models. 

(H) Standard policy conditions may in panicular not 
contain any systematic exclusion of specific tvpes 
of risk without providing for the express possibility 
of including that cover by agreement and may not 
provide for the contractual relationship with the 
policyholder to be maintained for an excessive 
period or go beyond the initial object to the policy. 
This is without prejudice to obligations arising 
from Community or national law. 

\':f) In addition. it is necessary to stipulate that the 
common standard policy conditions must be 
generally accessible to any interested person. and in 
panicuiar to the policyholder, so as to ensure that 
there is real transparency and therefore beneht for 
consumers. 

(I 0) The c:stablishment of co-insurance or 
co-reinsurance groups designed to cover an unspe
cified number of risks must be viewed favourablv 
in so far as it allows a greater number of underta·
kings to enter the market and, as a result. increases 
the capacity for covering, in panicular, nsks that 
are difficult to cover because of their scale, raritv or 
novelty. . 

t 1 1) However. so as to ensure effective competinon it is 
appropriate to exempt such groups subject to the 
condition that the participants shall not hold a 
share of the relevant market in excess of a given 
percentage. The percentage of 15 % appears appro
priate in the case of co-reinsurance groups. The 
percentage should be reduced to I 0 °/o in the case 
of co-insurance groups. This is because the mecha
nism of co-insurance requires uniform policy 
conditions and commercial premiums, with the 
result that residual competition between members 
of a co-insurance group is panicularly reduced. As 
regards catastrophe risks or aggravated risks. those 
figures shall be calculated only with reference to 
the market share of the group itself. 

( 12) In the case of co-reinsurance groups. it is necessarv 
to cover the determination ot the risk prem1um 
including the probable cost of covering the riJics. It 
is funher necessarv to cover the determmation ot 
the operating cost. of the co-reinsurance and the 
remuneration of the participants tn their capacaty 
as co-remsurers. 

( 13) Ic should be l~_gmmate m both cases to declare 
group cover tor the risks brought into the group to 
be subject to 1a) the applicauon or common or 
accepted conditions ot cover. lb) the requirement 
that agreement be obtained pnor to the s~uiement 
of all (or all lan~e) daims. (c) to 10int neeottation of 
retrocession. an'd (d) to a ban on. retrocedinll mdivi
dual shares. The requirement that all ~1sks be 
brought into the group should however be 
excluded because that would be an exc.:ess1ve 
restncuon ot compeution. 

( 14) The establishment ot groups consmuted onlv bv 
reinsurance companies need not be covered bv. th1~ 
Regulation due to lack of sufficient experience m 
this field. 

(15) The new approach m the realm of technical 
harmomzation and standardization. as defined in 
the Councll resolution of 7 May 1985 ('), and also 
the global approach to certificauon and tesung, 
which was presented bv the Commtss1on m 1ts 
communication to the Counc1l of 15 June l 'iHIJ (!) 
and which was approved by the Councll in 1ts reso
lution ot 21 December 1989 (-'), are essenual to the 
functioning of the internal market because thev 
promote competition. being based on standard 
quality criteria throughout the Community. 

(16) It is •n the hope of promoung those standard 
quality criteria that the Comm1ssion permus msu
rance undertakings to collaborate m order to esta
blish technical specifications and rules concermng 
the evaluation and cenification of the compliance 
of security devices, which as far as poss1ble should 
be uniform at a European level. thereby ensunng 
their use m practice. 

( 17) Cooperation in the evaluation of secuntv devices 
and of the undertakings installing and mamtaining 
them is useful in so far as it removes the need for 
repeated individual evaluation. Accordingly, the 
Regulation should define the conditions under 
which the formulation of technical specifications 
and procedures for certifying such security devices 
and the undertakings installing or maintaining 
them are authorized. The purpose ot such condi
tions is to ensure that all manufacturers and instal
lation and maintenance undertakings may apply for 
evaluation, and that the evaluation and certification 
are guided by objective and well-defined cntena. 

( 18) Lastly. such agreements must not result in an 
exhausuve list: each undertaking must remain free 
to accept devices and installation and mamtenance 
undertakings not approved joindy. 

(') 0 J No C 136. 4. 6. 1985. p. 1. 
0 OJ No C 26i. 19. 10. 1989, p. 3. 
( ') 0 j No C I 0. I 6. I. 1990, p. l. 
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11 ~) If individual agreements exempted by this Regula
tion nevertheless have effects which are incompa
tible with Article 85 (3), as interpreted by the admi
nistrative practice of the Commission and the 
case-law of the Court ot Justice, the Commission 
must have the power to withdraw the benefit of the 
block exemption. This applies for example where 
studies on the impact of future developments are 
based on un-justifiable hypotheses; or where 
recommended standard policy conditions contain 
clauses which create. to the detriment of the poli
cyholder. a significant imbalance between the 
rights .and obligations arising from the contract ; or 
where groups are used or managed i·n such a way as 
to give one or more participating undertakings the 
means of acquiring or reinforcing a preponderant 
influence on the relevant market. or if these groups 
result in market sharing, or if policyholders 
encounter unusual difficulties in finding cover for 
aggravated risks outside a group. This last conside
ration would normally not apply ~here a group 
covers less than 25 % of those risks. 

•,20) Agreements which are exempted pursuant to th1s 
Regulation need not be notified. Undertakings mav 
nevertheless in cases ot doubt noufy their agree
ments pursuant to Council Regulation No 17 ('),as 
last amended by the Act of Accession of Spain and 
Portugal, 

HAS ADOPTED THIS REGULATION: 

TITLE I 

General provisions 

Article I 

Pursuant to Article 85 (3) of the Treaty and subject to the 
provisions of this Regulation. it is hereby declared that 
Article 85 (1) of the Treaty shall not apply to agreements. 
decisions by associations of undertakings and concerted 
practices in the insurance sector which seek cooperation 
with respect to: 

(a) the establishment of common risk-premium tariffs 
based on collectively ascertamed statistics or on the 
number of claims ; 

(b) the establishment ot standard policy conditions ; 

(c) the common coverage ot certain types of risks; 

(d) the establi.;hment of common rules on the testing and 
acceptance of secunty devices. 

(') OJ No 13, 21. l. 1962. p. 204162. 

I'ITIEII 

Calculari''" of the premium 

I rtide 2 

The exemption provJck,l tor 10 Article l (a) hereor shall 
apply to agreements. ,i,·,:isions and concerted pracuces 
which relate to: 

(a) the c~lculation ot rlw average cost of risk cover (pure 
premaums) or the ,·~rablishment and distribution or 
~anality ta.bles. and rabies showing the frequency ot 
Illness, acctdent and invaJiditv, in connecuon w1th 
insurance involvin~ .m e'leme~t of capitalization -
such ta.bles being hased on the assemblv of data. 
spread over a numbc.·r ot risk-years chosen a~ an obser
v~tio": peri~ •. which relate to identical or comparable 
nsks an sufhcaent nurnber to constitute a base which 
can be h,andled st.•ttstically and which will vield 
figures on (inter '" ,, 1) : · 

the number ot. \ l.tims dunng the sa1d pt!nod. 

the number of •ndividual risks insured m each 
nsk-year of tht· d10sen obselVaUon penod. 

th~ total _amounts paid or payable m respect ot 
claams ansen during the said period. 

- the total amounr of capital insured for each risk
year during thl· d1osen obselVauon penod. 

(b) the carryi":g~out of studies on the probable impact at 
general c1rcumstann·s external to the interested 
underta~in~ .on the.· trequency or scale of claams. or 
the p~ofa~aba~aty of different types of investment. and 
the d1stnbutaon of r heir results. 

.·l rticle J 

The exempuon shall apply on condition that : 

(a) the calculations. tahlc.·s or study results referred to m 
Article 2. when co111piled and distributed. anclude a 
statement that they are purely illustrative; 

(b) the calculations or t;thles referred to in Article 2 (a) do 
~ot include . i~ any way loadings for contingencies. 
mcome dertvang tram rese!Ves. administrative or 
commercial costs comprising commissions payable to 
intermediaries, fiscal or para-fiscal contributions or the 

· anticipated profits ot the participating undertakings ; 

(c) the calculations. tables or· study results referred to 10 

Ani~lc:_!._do not idc..•ntify the insurance undertakings 
concerned. 

A rticie 4 

~e exemption s~all nor benefit undertakings or assocaa
uons of undertakangs which enter into an undertaking or 
commit~ent among themselves. or which oblige other 
undertakangs, not ~o Us«..· calculations or tables that differ 
from those established pursuant to Article 2 (a}, or not to 
depart from the resulr-. of the studies reterred to m 
Article 2 (b). 
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TITLE Ill 

Standard policy conditions for direct insurance 

Article 5 

I. The exempuon provided for in Article 1 (b) shall 
apply ro agreemen~ decisions and concerted practices 
which have as their object the establishment and distribu
uon of standard policy conditions for direct insurance. 

., The exemption shall also apply to agreements, deci
sions and concerted practices which have as their objeect 
che establishment and distribution of common models 
illustrating the profits to be realized from an ansurance 
policy involving an element of capitalization. 

Article 6 

1. The exemption shall apply on condition that the 
~tandard policy conditions referred to in Article 5 (1) : 

(a) are established and distributed with an explicit state
ment that they are purely illustrative ; and 

(b) expressly mention the possibility that different condi
tions may be agreed ; and 

(c) are accessible to any interested person and provided 
simply upon request. 

The ex~mption shall apply on condition that the 
!llustrauve models referred to in Article 5 (2) are esta
''llshed and distributed only by way of guidance. 

Article i 

1 • The exemption shall not apply where the standard 
policy conditions referred to in Article 5 (I) con tam 
dauses which : 

(-') exclude from the cover losses normally relating to the 
dass of insurance concerned. without indicating expli
..:ttly that each insurer remains tree to extend the cover 
to such events : 

1 h) make rhc (Over of ccnam n:.ks subicct to spccttic 
.. onditions. wuhout mdicatm~ cxpltcitv that ca(h 
1 nsurer remams free to wa1ve them : 

1 ... ) tmpose comprehensive cover mcluding risks to whtch 
J stgnificant number of polic\'holders is not simulta
neously exposed. without andicating c:xplicitly that 
each insurer remains free to propose separate cover : 

tli) mdicate the amount of the cov~r or the part whach the 
policyholder must pay himselt (the 'excess'); 

(e) allow the insurer to maantain the policy in the event 
that he cancels part of the cover, increases the 
premium without the risk or the scope of the cover 
being changed (without prejudice to indexation 
clauses), or otherwase alters the policy conditions 
without the express consent of the policyholder : 

(f) allow the insurer to modify the term of the policy 
without the express consent of the policyholder ; 

(g) impose on the policyholder in the non-life assurance 
sector a contract penod of more than three years; 

(h) impose a renewal period of more than one year where 
the policy is automatically renewed unless notice is 
given upon the expary of a given period ; 

(i) require the policyholder to agree to the reinstatement 
of a policy which has been suspended on account of 
the disappearance of 'the insured risk, if he is once 
again exposed to a risk of the same nature : 

(j) require the policyholder to obtain cover trom the 
same insurer for different risks; 

(k) require the policyholder, in the event of disposal of 
the object ot insurance. to make the acquirer take over 
the insurance polic~. 

., The exempuon shall not benefit undertakings or 
assocaauons ot undertaktngs which concert or undertake 
among themselves. or oblige other undertakings not to 
apply conditions other than those referred to in Article 5 
( l ). 

.·lrttdt 8 

Without preJudtce to the establishment ot specafic insu
rance conditions tor parucular social or occupational cate
gories of the population. the exemption shall not apply to 
agreements decasions ar)d concerted practices which 
exclude the coverage of certain risk categories because of 
the characterastics assocaated with the policyholder. 

.1 /'liCit 9 

I. The exempuon shall not apply where. wuhout preJU· 
,!tee to legally tmposcd obhgauons. the tllustrauve models 
reterred to tn Article 5 l.!) inclu'-! onlv spc:catied interest 
rates or contatn ti~urc:> tndicating admtntstrauve costs: 

., The exc:mpuoo :~h.lll not beneht undertakings or 
associations ot undertaktn~s wh1ch concert or undertake 
:1mong themselves. or obli~e other undertakings not to 
.1pply models tllustraun~ the benehts ot an ansurance 
policy other than those rc.:terred to m Article .S (2). 



4'3? 

31. 12. 92 Official Journal of the European Communities No L 398/11 

TffiE IV A rtitlt 1 1 

Common coverage of certain types of risks 

Article 10 

1. The exemption under Article 1 (c) hereof shall apply 
to agreements which have as their object the setting-up 
and operation of groups of insurance undenakings or of 
msurance undenakings and reinsurance undenakings for 
the common coverage of a specific category of risks in the 
form of co-insurance or co-reinsurance. 

2. For the purposes of this Regulation: 

(a) 'co-insurance groups' means groups set up by insu
rance undertakings which : 

- agree to underwrite in the name and for the 
account of all the participants the insurance of a 
spec1fied risk category, or 

- c:ntrust the underwriting and management ot the 
insurance of a specified risk category in their 
name and on their behalf to one of the insurance 
undertakings, to a common broker or to a 
common body set up for this purpose; 

(b) 'co-reinsurance groups' means groups set up by insu
rance undertakings, possibly with the assistance of one 
or more re-insurance undertakings : 

in order to reinsure mutually all or pan of their 
liabilities in respect of a specified risk category, 

incidentally, to accept in the name and on behalf 
of all the participants the re-insurance of the same 
category of risks. 

The agreements referred to m paragraph 1 mav 
Jetermme: 

(a) the nature and characteristics of the risks covered by 
the co-insurance or co-remsurance; 

(b) the conditions governing admission to the group; 

(c) the mdividual own-account shares of the participants 
in the risks co-insured or co-reinsured : 

(d) che conditions tor individual withdrawal of the partici
pants ; 

(e) the rules governing the operation and management ot 
the group. 

4. The agreements alluded to m paragraph 2 (b) mav 
further determme: 

(J} the shares m rhe risks CO\ered ~l11ch rhe partiCipants 
{o not pass on for co-rcmsurance (rndividual n:ten
ttons): 

(b) the cosr ot co-reansurance, which includes both the 
uperaun~ costs of the ~roup and the remuneratiOn ot 
che paruc1pams in their capacltv as co-reinsurers. 

I . The exemption shaU apply on condition that : 

(a) the insurance products underwritten by the participa
ting undertakings or on their behalf do not, in any of 
the markets concerned. represent : 

- in the case of co-insurance groups. more than 
1 0 °/o of all the insurance products that are iden
tical or regarded as similar from the point of view 
of the risks covered and of the cover provicied, 

- in the case of co-reinsurance groups. more than 
15 °/o of all the insurance products that are iden
tical or regarded as similar from the point of view 
of the risks covered and of the cover provided : 

(b) each panicipating undenaking has the right to with
draw from the group. subject to a period of notice of 
not more than six months, without incurring any 
sanctions: 

1 By way of derogauon from paragraph l, the respec
uve percentages of I 0 and 15 % apply only to the insu
rance products brought into the group. to the exclus1on of 
tdentical or similar products underwritten by the partici
pating companies or on their behalf and which are not 
brought into the group, where this group covers: 

- catastrophe risks where the claims are both rare and 
large, 

- aggravated risks which involve a higher probability of 
claims because of the characteristics of the risk 
insured. 

This derogation is subject to the following conditions : 

- (hat none of the concerned undertakings shall paruci
pate in another group that covers nsks on the same 
market. and 

- with respect to groups which cover aggravated risks. 
that the insurance products brought into the group 
shall not represent more than 1 5 % of all identical or 
similar products underwritten by the participating 
compames or on their behalf on the market 
concerned. 

Article /2 

:\part from the obligations referred to in Article l 0. no 
restriction on competition shall be imposed on the under
takings participaung in a co-insurance group other chan : 

(a) the obligauon. m order to quahtv for the co-msurance 
cover within the group. to 

- take preventive measures tnto account. 

- use the general or spec.:1tic insurance conditions 
accepted by the group. 

- use the commercial prem1ums set by the group; 
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(b) the obligation to submit to the group or approval any 
settlement of a claim relating to a co-insured risk ; 

(c) the obligation to entrust to the group the negotiation 
of reinsurance agreements on behalf of all concerned ; 

(d) a ban on reinsuring the individual share of the 
co-insured risk. 

Article /3 

Apart from the obligations referred to in Article 1 0, no 
restriction on competition shall be imposed on the under
takings participating in a co-reinsurance group other 
than: 

(a) the obligation. m order to qualify for the 
co-reinsurance cover, to 

- take preventive measures into account, 

- use the general or specific insurance conditions 
accepted by the group, 

- use a common risk-premium tariff for direct insu
rance calculated by the group, regard being had to 
the probable cost of risk cover or, where there is 
not sufficient experience to establish such a tariff. 
a risk premium accepted by the group, 

- participate in the cost of the co-reinsurance; 

(b) the obligation to submit to the group for approval the 
settlement of claims relating to the co-reinsured risks 
and exceeding a specified amount, or to pass such 
claims on to it for settlement : 

(c) the obligation to entrust to the group the negotiation 
of retroCession agreements on behalf of all concerned ; 

(d) a ban on reinsuring the individual retention or retro
ceding the individual share. 

TmEV 

Security devices 

Article 14 

The exemption provided for in Article 1 (d) shall apply to 
agreements, decisions and concerted practices which have 
as their object the establishment. recognition and distri
bution of: 

- technical specifications, in particular technical specifi
cations intended as future European norms, and also 
procedures for assessing and certifying the compliance 
with such specifications of security devices and their 
installation and maintenance, 

rules for the evaluation and approval of installation 
undertakings or maintenance undertakings. 

Article 15 

fhe exemption shall apply on condition that : 

( .1) the technical specafications and compliancy assess
ment procedures are precase, technically justified and 

in proportio~ to the pertormance to be attained by the 
security device concerned ; 

(b) the rules for the evaluation of installation underta
kings and maintenance undertakings are objective, 
relate to their technical competence and are applied 
in a non-discriminatory manner ; 

(c) such specifications and rules are established and distri
buted with the statement that insurance undertakings 
are free to accept other security devices or approve 
other installation and maintenance undertakings 
which do not comply with these technical specifica
tions or rules ; 

(d) such specifications and rules are provided simply 
upon request to any interested person; 

(e) such specifications include a classification based on 
the level of performance obtained ; 

(f) a request for an assessment may be submitted at any 
time by any applicant : 

(g) the evaluation of conformity does not impose on the 
applicant any expenses that are disproponionate to 
the costs of the approval procedure ; 

(h) the devices and installation undertakings and mainte
nance undertakings that meet the assessment criteria 
are certified to this effect in a non-discriminatory 
manner within a period of six months of the date of 
application, except where technical considerations 
justify a reasonable additional period ; 

(i) the fact of compliance or approval is certified m 
writing; 

(j) the grounds for a refusal to issue the ceritifcate of 
compliance are given in writing by attaching a dupli
cate copy of the records of the tests and controls that 
have been canned out; 

(k) the grounds for a retusal to take into account a request 
for assessment are provided in writing ; 

(1) the specifications and rules are applied by bodies 
observing the appropriate provisions of norms m the 
series EN 45 000. 

TinE VI 

Miscellaneous provisions 

Article 16 

I . The prov1s1ons of this Regulation shall also apply 
where the participating undertakings lay down rights and 
obligations tor the undertakings connected with them. 
The market shares, legal acts or conduct of the connected 
undertakings shall be consadered to be those ot the parti
~ipating undertakings. 
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2. 'Connected undertakings' for the purposes of this 
Regulation means : 

(a) undertakings in which a participating undertaking, 
directly or indirectly : 

- owns more than half the capital or business assets, 
or 

- has the power to exercise more than half the 
voting rights, or 

- has the power to appoint more than half the 
members of the supervisory board, board of direc
tors or bodies legally representing the undertaking, 
or 

- has right to manage the affairs of the undertaking; 

(b) undertakings which directly or indirectly have in or 
over a participating undertaking the rights or powers 
listes in (a) ; 

(c) undertakings in which an undertaking referred to in 
(b) directly or indirectly has the rights or powers listed 
in (a). 

3. Undertakings in which the participating underta
kings or undertakings connected with them have directly 
or indirectly the rights or powers set out in paragraph 2 
(a) shaH be cons1dered to be connected with each of the 
participating undertakings. 

Article 17 

The Comm1ssion may withdraw the benefit of this Regu
lation, pursuant to Article 7 of 1534/91, where it finds in 
a particular case that an agreement, decision or concerted 
pracuce exempted under this Regulauon nevertheless has 
certam ettects which are mcompauble with the conditions 
la1d down m Article 85 (3) of the EEC Treaty, and in 
parncular where. 

1n the cases referred to in Tide II, the studies are 
based on unjustifiable hypotheses. 

in the cases referred to in Title III. the standard policy 
conditions contain clauses other than those listed in 
:\rticle 7 (I) which create, to the detriment of the poli
(yholder. a significant imbalance between the rights 
a~d obligations arising from the contract, 

- 1n the cases referred to in Title IV: 

(a) the undertakings participating in a group would 
not, having regard to the nature. characteristics 
.md scale of the risks concerned. encoumer any 
.,1gmticant difficultieS in operaung mdividuallv on 
rhe relevant market Without orgamzin~ themselves 
111 a group; 

(b) one or more participaung undertakings exercise a 
dctermming mfluence on the commerc1al pollcv 
•)t more than one .~roup on rile same market ; 

(c) the setting-up or operation of a group may, 
through the conditions governing admission. the 
definition of the nsks to be covered, the agree
ments on reuocessaon or by any other means, 
result in the sharing of the markets for the insu
rance products concerned or form neighbouring 
products; 

(d) an insurance group which benefits from the provi
sions of Article 11 (2) has such a position with 
respect to aggravated risks that the policyholders 
encounter considerable difficulties in finding cover 
outside this group. 

Article 18 

1 . As regards agreements existing on 13 March 1962 
and notified before l February 1963 and agreements, 
whether notified or not. to which Anicle 4 (2) (1) of Regu
lation No 17 applies, the declaration ot inapplicability of 
Article 85 (I) of the Treaty contamed in this Regulation 
shaH have retroacuve etfect from the time at which the 
conditions tor application of this Regulation were 
fulfilled. 

2. As regards all other agreements notified before this 
Regulation entered into force. the declaration of inappli
cability of Article 85 (I) of the Treaty con tamed in this 
Regulation shall have retroactive effect from the time at 
which the conditions tor application of this Regulation 
were fulfilled, or from the date of noutication, whichever 
is later. 

Article /9 

If agreements ex1stinEr on I 3 March 1962 and notified 
before l February 1963. or agreements covered bv Arude 
4 (2) (I) of Regulation No 17 and noufied before 1 
January 1967. are amended before 31 December 1993 so 
as to fulfil the conditions tor application ot this Regula
tion, and if the amendment IS communicated to the 
Commission before I April 1994, the prohibition m 
Article 85 (1) of the Treatv shall not apply in respect ot 
rhe period prior to the amendment. The communication 
shall take effect from the time of its receipt by the 
Commiss1on. Where the commumcation is sent by regts
rered post, it shall take effect from the date shown on the 
postmark of the place of posting. 

Arttclt 2D 

I . As regards agreements covered bv Article H 5 ot the 
freatv as a result of the access1on ot the United Kingdom. 
Ireland and Denmark. Art.des I M and 19 shall appiy, on 
rhe understanding that the relevant dates shall be I 
ranuarv 1973 instead ot 13 March 1'762 and l Julv IIJ7l 
1nstead of I februarv IIJ6l and I Januarv 1'767. 
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1 As regards agreements covered by Article H5 of the 
Treaty as a result of the accession ot Greece. Articles I H 
. 1nd 19 shall apply, on the understanding that the relevant 
dates shall be l January 1981 instead ot l J March 1962 
.1nd I July 1981 instead of I February 1963 and I 
January 1967 . 

.3. As regards agreements covered by Article 85 ot the 
Treatv as a result of the accession of Spain and Portugal, 
:\rticles 18 and 19 shall apply, on the understanding that 
the relevant dates shall be 1 January 1986 instead of 13 

March 1962 and I July 1986 instead ot 1 February l '163 
and l Januarv 1967 . 

.-irttcle 21 

This Regulation shall enter into force on 1 Apnl 19'-J ~. 

It shall apply unul 31 March 2003. 

This Regulation shall be binding in its entirety and directly applicable in all Member 
States. 

Done at Brussels. 21 December 1992. 

For the Conmussion 

Lc:on BRITIAN 

J 'ire·Pruident 



I v I . CapIta 1 aove~nts 

88/361/EEC 
Counll Dlretlve of 24 June 1988 for the Implementation of Article 67 of the Treaty 
(OJ L 178, 08.07.1988, p. 5-18) 
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II 

(Acts whose P"bl~t~tio";, 1101 obliflllory) 

COUNCIL 

COUNCIL DIREcnvE 

of 14 Juae 1988 

for the U.plaacacatioa of Anidc 67 of the Treacy 

(881361/EEC) 

nfE COUNOL OF THE EUROPEAN COMMUNITIES, 

HaYin1 reprd ro rhe Treary esublishift& the European 
Ecoaomic Coaunuaity, and in panic:ular Anida 69 ~ad 
70 (1) thereof, . 

Hniac rcprcl to the propoaal from the Coaunissioa, 
aaDaaiaed foUowina coasulwioa with the Moaccary 
Commira:c ( 1 ), 

HaW. reprd ro the opinion of the European 
Parliamaat ( J), 

Whcras Anide Ia of the T real)' stipulaca thar rhe inremal 
awka shall c:omprilc aa area without: inrmaal froaaas in 
which the free movement of capital is msurcd, wimout 
prqudac::e to dse ocher provasaons of the T reary; 

Whereas Member States should be able to take the requtsite 
mcaswa to reculate bank liquidity; where~s these measures 
should be resmcted to this purpose; 

Whereas Member States should, af neccsury, be able to rake 
IDnSUfCI to restrict, temporarily and within che framework 
of appropnate C0111111uniry procedures, shon-rena capital 
raovcmcn~a which, nca where there is no appreciable 
c1iftrscncc in economic fundamentals, mipr seriously 
dilrup1 the conduct of their monetary and exchance-rare 
policies; 

Whereas, in the interests of cransparcoc:y, it is advisable to 
iadicatc the scope, in Ac:cordancc with the anan1emcnrs Jaid 
down in this Oireaive. of the tranurionaJ measures adopted 
for the bcndit of the KiJa&dom of Spain and the Portuguese 
Rqublic by the 1985 Aa of Accasion in the field of capilal 
mcwcmcna; 

(I) OJ No C 26, I. l. 1,.1, p. 1. 
(') Opia.ioft dclivaed on 17 j~&nc 1911 (noc )'ft publiJhcd in the 

Official jounaal). 

Whereas the Kinplom of SpaiD and the Ponupae R.cpublic 
may' under the la1IIS of Anida 61 to " ud m to 2.32 
respecrively of the 1985 Aa of A ioa, pCMCpa• cbe 
libenliurion of cmain capital moweawna in clenlptiaa 
from dac oblipcions 1e1 out in che F~nt Couadl Direclift of 
1 1 May 19~ for the implemeaaaaa of Anide '7 of chc 
Traty (l), u laa amended by Direcawe 16/566/EEC (4); 
whereas Direaive 86/ 566/EEC alto prcwidel for 
uaDiicionaJ arranpmenrs to be applied for me bcadft of 
those two Member Stares in respec:r of their oblipliaal 10 

liberalize capual movcmena; whereas ir is appropriate for 
those rwo Member Stares to be able to posqtODe dw: 
appliarion of the new libcraliurion obliprioal rauhiDa 
from this Direaiwe; 

Whereas the He.llc:nic Republic and lrdaad are faced. albeit 
to dilfaiac dcpees, wida difficult balaace-of-pa,...._ 
siNaCioal aDd hiP levels of cxtcmaJ iadcbrcdnea; whaeu 
the immediate and compjcrc libcrali&acioa of capial 
movemmcs by those rwo Member Stares would make it mon 
difficult for them to coarinue to apply the mea..,. chcy bavc 
taken 10 lalpiOft their cxrcmal policiona and 10 ninfonz dac 
capacity of theU financiai •J~CaU ro adapc to dae 
requirements of an inteFaad financial markcc in the 
Coaununiry; whcreu it it apprapriare, iD accordance with 
Anidc lc of the Treary, to sraac to those rwo MCIIlbcr Stares, 
in the Iiebl of their specific circumstances, funfter lillie ID 

which ro comply with the obliplionl U'ilial from this 
Din:ccive; 

Whereas, since the full liberalization of c.apital movcmenu 
could in some Member Stares, and especially in bonier area, 
contribute ro difficulties in the mukct for sec:aadary 
rcsiclcaczs; whereas exisrin1 aarioaaJ lcpslarioa fCI'IIatinl 
these purchases shouJd noc be affcaed by the cnay iDeo effcc:r 
of this Direcrive; 

(I) OJ No 4J. 12. 7. 1960, p. 921160. 
(•) OJ No L JJl, 26. Jl. 191,, p. 22. 



444 

No L 178/6 Official joumal of the European Communities 8. 7. 88 

Whereas advantage should be taken of Lhe period adopted for 
bringing this Directive into effect in order to enable the 
Commission to submit propoSOLls designed to eliminate or 
reduce risks of distonion, tax evasion and tax avoidance 
resulting from the davcrsity of nauonal ~ystcm~ for taxatiOI'\ 
and to permit the Council to take a position on such 
proposals; 

Whereas, m accordance with Aniclc 70 ( 1) of the T re.uy, the 
Commuruty shall endeavour to anasn the highest possable 
dqrcc of liberalization m respect of the movement of capital 
between its raidenu and those of third countries: 

Whereas large-sale shon-term capital movements to or from 
third countries may senously disturb the monetary or 
financial situation of Member States or cause serious sueSSH 
on the exchange markets; whereas such developments may 
prove harmful for the cohesion of the E urorean Monetary 
System, for the smooth operation of the internal market and 
for the progressive achievement of economic and monetary 
union; wherns it " therefore appropriate to create the 
requisite conditions for concerted aaaon by Member States 
should thts prove necessary; 

Whereas this Dtrective replaces Council Oirca:ave 
721156/EEC of 21 March 1972 on regulating intemaaonal 
capital flows and neuuaiizing their undesirable effects on 
domesac liquidity (1); whereas Directavc 721156/EEC 
should aa;ordingly be repealed, 

HAS ADOPTED THIS DIRECTIVE· 

Artrde I 

1 . Without pre1udacc to the followtng provasaons, 
Member States shall abolish rcsrracnons on movements of 
capatal tailing place between persons resadent an Member 
States. To facilitate application of this Directive, capatal 
movemenu shall be classified an accordance wath the 
Nomenclature m Annex I. 

2. Transicn an respect of capacal movements shall be 
made on the same exchange rate conditions as those 
govcmmg paymcnu relating to current transaaions. 

Member States shall notify the Committee of Governors of 
the Central BanKs, the Monetary Commtnee :and the 
Commr~on, by the date ot thetr enrrv anto force at the latest, 
of measures to regulate bank liquidiry whtch have a spectfic 
unpaa on capatal rransaaaons camed out by credat 
uuutuuons wath oon-rcsadents. 

Such measures shall be confined to what is necessary for the 
purposes of domestic monetary rqulation. The Monetary 
Committee and the Commince of Governors of the Central 
Banks sh.aU provade the Commassion with opinions on thas 
s'1bjea. 

( 1 ) OJ No!.. 91, 18. 4 1972, p. lJ. 

Article J 

1. Where short-term capital movements of exceptional 
magnuude impose severe strains on foreipl-exchange 
m:arkets and lead to senous damubanccs in the condua of a 
Member Slate's monetary and exchange rate policies. beinc 
reflected in particular in substantial variations in domaric 
liquidity, the Commission may, after consulting the 
Monetary Committee and the Conunince of Govemon of 
the Ccnaai Banks. authorize that Member State to take. in 
respea of the capital movements lislcd in Annex U, 
protccrave measura the conditions and details of which me 
Commassion shall detcnnine. 

2. The Member State concerned may itself take the 
proteaive measures rcfened to above, on crounds of 
urgency, should these measures be neccsury. The 
Commission and me other Member States shall be informed 
of such measures by me date of their entry into force at che 
latcst. The Commassion, after consulting the MODCUI')' 
Committee and the Commincc of Govauon of the Ccnaal 
Banks, shall decide whether the Member State conccraed 
may cootinuc to apply these measures or whahcr ir should 
amend or abolish lhem. 

3. The decisions taken by the Commisaioa UDder 
parap •phs 1 and 2 may be revoked or amcadcd by the 
Counal aaing by a qualified majority. 

4. The period of application of protective measures cakea 
punuant to thas Anide shall ncx exceed six moachs. 

5. Before J 1 December 1992, the Council shall exam&DC, 
on the basis of a rcpon from the Commiuion, a&cr delivery 
of an opinion by the MODCtary Committee and the 
Comminee of Govcmon of the Central Banks, whccher me 
provisions of this Amde remain appropriate. u reprds their 
prillc:iple and details, tO the rcquiremcan which mcy wac 
intended to satasfy. 

This Oirccuve shall be wathout pre1udicc to the ripe of 
Member States to take all rcqwsite measures to prCYCIU 

infrinacments of their laws and repalations, iPitcr .U. in che 
faeld of taxation and prudential supervision of fiDaDcia1 
inscitutions, or to lay down proccduns for the declaracioa of 
'apital movemen11 for purposes of administrative or 
statiscical informauon. 

Applicarion of those measures and procedures may noc have 
the effca of ampedang capital movements carried out in 
accordana wnh Community law. 

For the Kingdom of Spain and the Ponuguese Republic, che 
scope, in accordance warh the Nomendaam: of capic.al 
movcmencs contaaned in Annex i. of the provisions of chc 
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1'85 Aa ol Ac:ccssion in the f.cld of capital movements shall 
be as i.Ddicated in Annex 111. 

Amd~ 6 

1. Member States shall cake the measures necessar-y to 

comply with this Directive no later than 1 July 1990. They 
shall fonhwith inform the Commission thereof. They shall 
also make known. by the date of their enuy into force at 
me latest, any new me81ure or any amendment made 10 

the provtsions governing the capital movements listed in 
AnDcx I. 

2. The Kingdom of Spain and the Portuguese Republic, 
without prejudice for these two Member Stares to Anidcs 61 
to 66 and 22210 232 of the !98S Aa of Accession, and the 
Hellenic Republic and Ireland may temporarily continue to 
apply restrictions to the capital movemenu lisccd in Annex 
IV, subjcc:t to the conditions anci rime limia laid down in that 
Aaoex. 

If. before expary of the time limir set for the liberalization of 
dae capiul movements referred co in Lists Ill and IV of Annex 
fV, the Ponucuae Republic or the Hclleaic Republic 
amlidcn thar it is unable lO pi'OC".ecd with liberalization, in 
panic:ular because of difficulties as rcprds its balance of 
paymau:s or because the naaonal financial system is 
Uuufficicndy adapced9 the Commission, at the requar of one 
or ocher of these Member Stares, lhall in cotlaborarion wida 
me Mone~ary Glmmirtee. review the economic and financial 
simarion of the Member Scare con-=cmed. On rhe basis of the 
ourcome of this review, the Commassion shall propose to the 
Council an extension of rh~ nme limit set for liberalization of 
all or pan of rhe cap•tal movcmena referred ro. This 
extension may nor exceed three yean. The Council shall act 
ia accorc:iaAce with the procedure laid down in Artidc 69 of 
die Treacy. 

3. The Kingdom of Bela•um ilnd the Grand Duchy of 
Luxembourg may tcmporanJy conunue to operate the dual 
cxchancc marker under the conditions and for the penods 
laid down m Annex V. 

•. Exisrms nataonal lcgislataon regulating purchases of 
secnndary residences may be upheld unriJ rh~ CounaJ •dopts 
further provas1ons in rhis area an accordance w1th Anide '9 
of the T rcacy. This provision does nor affect the applicability 
of orher proviSions of Community law. 

5. The Commassaon shall submit ro rhe Council, by 31 
December 1988, proposals aamed ar eliminating or reducing 
risks of disron1on, tax evasion and tax avoadance linked to 
me diversity of national systems tor the taxation of savings 
and for conuollina the apphc.anon of these systems. 

The Counal shall take a position on thcsc Commission 
proposals by 30 June 1989. Any tax provisions of a 
Communuy nature shaU, in accordance with rhe Trea1y, be 
adopced unanimously. 

1. In their treatment of transien ill rapea of moYemellD 

of capital to or from third countries. the Mm.bei' Scatetthall 
endeavour to anain the same dcpec of libcralizaaon u chat 
which applies to operations wida raidaa of ocher Member 
States, subject to the ocher proYitioal of dUa Direaift. 

The proYisions of the prea:diftl subparqraph shaU DOC 
prcjudic.c the application 10 dUrd counaia ol clom-i rules 
or Community law, paniaalady uay reciprocal CIDIMiiliolll, 
conceminc operations involvin& escablish~~~a~t. the 
provisions of fiaancia1 saYices aad the admiuioa of 
scaarities co capiulmukeu. 

2. Where larse-scale shon-tema capital movemeaa to or 
from third couatries seriously disnarb the clomabc or 
external monetary or fmancial anaation of the Maabcr 
States, or of a number of chem, oc cause serious a:raiu ill 
exchange relacions within the Coauauairy or between the 
Community and thirdcouncria, Member Statalhall COIIIUit 
with one anocber oa any measure to be rakeD to aMIIIIa'8CI 
such difficukics. This coasultacioa shall cake place widUa the 
Comminee of Govanon of the CencnJ Baab and the 
Moaccary Coaun1ncc on dae iniliarift of the CoautUsaioa or 
of any Mnlber Scate. 

At lease once a year the Moaecary Committee &hall examine 
the situation recardiq free mcwement of capital as it resuia 
from the applicaticm of this Dircaivc. The cxami.Dalioa shall 
cover measura conccmina the domestic regulation of aedil 
and fiaaacia.l and monetary markets which c:oulcl have a 
specific impaa on international capiullnOYCII'aaiiS and on aU 
other aapecu of this Direclivc. The COmmittee shaD rcpon 10 

the Commission on the ourcomc of this c.xanuaatioa. 

The Fine DirectiVe of ll May 19'0 and Direc:live 
72/1 S6/EEC shall be repealed with effect from l July 
1990. 

Amcu 10 

This Darecuve IS addressed to the Member States. 

OoM ar Luxcmbours, 24 June 1988. 

for th~ Cot~neil 

Th• Prnid•"' 

M. 8ANGEMANN 
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ANNEX I 

NOMENCLAlURE OF TilE CAPITAL MOVEMEKTS REFERRED TO IN ARncLE 1 OF 1liE 
OUlECilVE 

ln this Nonact\Clacurc, capacal movcmcocs arc dauaficd accordia& 10 chc economic ruacurc of rae aucu ud liabiliDea 
they CODCa'll, dcaoaunaccd achcr an naaonal aarrmcy ot in foreip ac:haaic. 

The capiuliDOVCIDeDa liKed in lhia Nomcndaaarc arc ukCD 10 cover: 

aU chc opcrMions DeCaSatY for chc purposes of apical IDO¥emaatl: CODChalioa and pcrformuce of tbc 
ttanucaoa aad rclaced uaufcrs. The uam.aaion " ccacraUy bccwcaa raidcDa of diSaaac Member Slara 
almoup somccapiulmo•cmcnu arc c:amcd ouc by a liDalc pcnoa b bia owa accouac (c.a.ll'aaaicn olauca 
bdonti"l co ellliii'U\lS), 

- opcralionl carried ouc by any nacuraJ or lcp1 penon ( 1 ), indudina opcl'alioaa ia rcspea of chc auca 
01' liabilicia ol Member Scates or of orher public adminillralioas aad apacics, sub;ea 10 me prO¥ilioaa of 
Anidc '' (l) ol cbc T rcacy, 

- la:a& for chc ecoooaUc opcratOC' to all che nftlncial techniques ••ailablc on die marlrcc approac.hed for lhe 
purpc.e ol cariYinc ouc che operacion an quaaoa. Fot cxaaapie, die CIOIICqK oi acquililiaD of eeaa'ilia .ad 
orbcr fiaancial iDscrwncau COYetl ROC oftly lpOC UI"IICQ001 but abo all chc dcaliac cecheiquel 8Yailab&e: 

forward ~r•nv<Doa~,ll'anuc:uoas catrylftl an opaon 01' warrant,IW.,. ap.aa11 adler auea, ere. SUnilariy, dac 
c::oecepc of operalionl ia current and clcpollt acmuaa wich 6naacial iDiricuciona, indudes DOl oaJy chc opcnina 
and placina oi funds on accouncs but also forward forcip ac:1aa11et ll'•••aiogs, inftp 1 c1iwe of~ chete 
arc iaraded 10 CDYft' an exdwsp nsk or to cake an opal fONip ar.dwtp palilioe, 

- operaaons ro bquidare or alSip aSSfts budt up, rcpauaar.ior of che proceccb of liqutdalion rhenol ( 1 ) or 
unanedaace use of such proc:ccds wadun che limics of Coauaunacy oWic•rjcwu, 

- operaaona to repay acdics or loans. 

Thia Nomendacurc is nor an cxhausan ilst for the noaon ol c:apicaiiiiOYCinCftD - whencz a headinc XJU - F. 
'Other capitaliiiOYCIDCIICI - Misccllancoua ·• lc should nor lhacloR be ia&apftud u raail:riat chc ecope ol chc 
pniiCiplc of fuU liberalizacioa of capital movnnenrs as referred ro in Anidc 1 of the DireaiM. 

1- Dlll£CT INVESTMENTS (1 ) 

1. Esrablilhmcm and ut:aWon of branches or new undcnak.iap bclonp .. solely co chc pcnoa PfO" · di"l die 
c.apital. and the acquasiaon an full of cxisan1 undenaJunas. 

2. Partiapanon an new or cxisung undenakinK warn a view to escablilhin1 or maancauainc laiDftl ecooonuc 
l&nb. 

3. Lona-tcrm loans wtch a vacw ro ntabbshms or maantaUUIIIIasci.nl ecoaoaaac linb. 

4. Rcinvescmcnc of profits wtth a vaew co maantainina lasnna econocnac links. 

A - Dina ia .. •cau Oft ..ao..A ICft'icory lty ..... rnidaMs ( 1) 

8 - Oinct ia.-u atwoad by r"idcaa ( 1) 

U- INVESTMENTS IN REAL EST.~TE 
(not ancluded under I) (1 ) 

A - lavcatmcau ill real awe oa aacioDal tcn'iiOfY by _....._.. 

8 - IAVC~Ca~CDu ill real awe abroad by ~sidca11 

Ul - OPERATIONS IN ~ECU RITIES NORMAl.L Y DEALT lN ON THE c.MiT A1. MAIUCET (aoc iac1ucW 
under I. IV and V) 

(a) Shorres 11n.d other uc11nt•es of 11 p4rt1C1pt1tlllf 11111111, ( 1 ). 

(b) Bo..d•('J. 

( •) Sec EJQilaurory Nora below. 
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1. AcqWaician by noa-resiclena of clometac securiliet deak ia on a Rock udwlp ( • ). 

z. Ac.quililiaa by rnidcnu o( fon:ip ICCW'irics dealt in Oft a track uchanp. 

3. Acquisirioa b)' aon-residena oi cloaaaac ICCUricics noc deale in oa • .ack czch...,(•). 

4. AquiliDon by raidcna ol fon:ip eccuruia noc dealt in oe a IIOCk ~ 

B - A4 •• . • ollec'Uiliaco 1M capitai...U. (1) 

(i) l•lrodwtiote 011 • sloe• ndu~tp (1 ). 

(ii) ,.... ad pltlci"' Olf • UfHIIII JMrltct t• }. 
1. Adlniaion of cloiDelac teaariciel co a forap~ capacal IIW'kcr. 

2. Admiaislraaon ol foreip tearicia ro die cloaMIIic c:apialaarlr.a. 

IV -OPERATIONS IN UNITS OF COLLEcriVE INVESTMENT UNDERTAKINGS (1 ) 

(a) Unia of UDdcnakiap fw collec:riYC inYnanenr in teaariha .....u, deale ia oe die apia~..,..( ...... 
oda.er ,..... and bonds). 

(b) Unia of uadenakiap fw coUcaivc inYcscmcnc aa IIICUIUia or ............... .......u, clnk ia oaU.C _, ...... 
A - Tn_IC'III.IIIn••• ia _..ol C'"''l ~••• illiDMuc~.-rr• dtnalrillp 

I. Acqeriejrjoe by ... ...._ of alta of naliaaal ulllllenaiWip dcak ia • a llOdL ardauee· 

2. A•ilirion by rCiidena of unih of foreip uAdcnakinp •alt ill oa a IIOCk ncMep. 

4. A~ by rcsidenn of unira of foreip underukillp 1101 deak in oa a ICOd cxdwtp. 

I - A.t . . 1r ;.. ol•nils ol celeaiw iau r 

iii) luw •fill t*c•ltf 011 • utnMI ,..,. •. 

1. Admi..,. oi uniu of nacioeal col&ectiwc in\'CIIIIIeiK u..-nakiap co a forcip capiul .....-. 

2. Admiaioft of unin of foreip colleaiw an.-.-c ~ 10 dae ~ apical ....-.. 

V - OPERATIONS IN SECUIUTI.ES AND Ol"HEJl INSTilUMENTS NOI\MALL Y DEALT IN ON THE 
MONEY MAIUCET (1) 

1 . AcquilahOft by non-raidenn of domcsuc mOMJ marka secunca and •nsuumcna. 

2. AcquaaihOft by rnulma of forcip motwy market KCUririn and inruumewua. 

( ii) luw •lfll pl.c•"l o" • rwcoputl "'o"'? ""''It''· 
I . Aclmiulon of domaric MCUrirics and inln'UIIICIUI 10 1 forcip •oncy IUIM. 

l. Admiuion of foreip accurirics and inscnamctla ro dae domaac IUICJMf mukct. 

( 1 ) S. £apia....., NOM e..low. 
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VI - OPERATIONS IN CURRENT AND DEPOSff ACCOUNTS WITH FINANOAL 
INSTITUTIONS (') 

A - Opcnciotu carried OUI by aoa-Rsidcaa wida cloaMIIic fiaucial iascinatiDM 

8 - Opencioal carried ouc by rcsidau widl fucap liDucial •iNii•• 

vtl - CREDITS RELATED TO COMMERCIAL TRANSACTIONS OR TO nfE PROVISION OF 
SERVICES IN WHICH A RESIDENT IS PARTICIPATING (1) 

1. Shon-ccrm (las lhu one year). 

2. Medium-cam (&oal oac co fiwc yean). 

3. Lona-cam (fiw yean or more). 

B - Cndiu puC8II by .-.... 110 ..,. rcaidcna 

VDJ - FINANOAL LOANS AND CREDITS (1101 ~ under I, VII and XI) ( 1) 

1. Shon-unn (leu chan one year). 

2. Mediuaa-cenn (from one 10 fiw yean). 

3. lont-ccna (five yean or more). 

A - t.o.aa &ad aedia.,..... by- X "d II 10 ,-.... 

B - Loau * crccliu ........ by raidcau 10 - rca· d 11 

IX - SUREnES, OntER CUAilANTE£5 AND JUGHTS OF PLEDGE 

X - TRANSFERS IN PER.FORMAN<::E Of INSUilANCE CONTRACI"S 

A - Praaiulu aad paJIDCIDU ill rcstJCC1 of life .........:e 

1 . Conuaca condudcd bccwecn domnhc life auurancc CQ111PU1ia and AOIH'elidena. 

2. Coauaaa concluded bctwftn foteip life auuraoc:e CQ111PU1ia aad ....-..u. 

8 - Pra.iuaas .... ,.,..... iD rapea of cndil ......... 

1 Concncu concluded bccwftn domemc c:rcdic inlutanu COIIIpUICS and 11011 ICiiclenu. 

2. Concracu condudcd bnween foreap acda1 insurance companen and Nlldena. 

C - Ocher 1nlllfen ol capic.a ill ,....._. ol iaswaace c:aacncu 

XI - PERSONAL CAPITAL MOVEMENTS 

A - Loaaa 

c- Dowrin 

0 _,........._ .... ~cpac. 

E - ScaiBBcat ol dcbu by U..ipu11 iD dMV previoua CIOUMIY ol rcaideDa 

F - T.....-. ol ....a coniCicut&d by ...adca11, ill dac n•• of aa.,__, aa dM .-. oldleir ••·'hci.• • 
........ dlcir pcrioO ol auy ...... 

G - TrUifaa. duriaa dacir pcriad ol auy, of ......,.... uwiap 10 ._ ,mo... C1CMA111J ol ....._. 

(') See Eapluacory Notes below. 
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Donaacic - fonip ICCUI'iria ud odlcr ........... 

Secunties accontiac co the councry in which chc iuucr hat hia principal ~ of butiaeu. Acquisicioa by raidelaa 
of domesftc securicaes and cxher tnscrumcnu Issued on I forcip IIW'ka ranks U Uac acquiailiaa of fonip 
accuricia. 

Sbua aDd odacr ICCUrilia ol a panicipalilll uaan 

lncludmc ripa co sublcribc co new iuua oi sham. 

Nesociablc ICCUI"itics wich a maaaricy of cwo yean or more &om auue for which che inccrnc rate aad che tltnnl for 
the rcpaJII'Cft& of th£ principal and chc paymcar oi waa~ arc dcramiacd ac chc lime of iaue. 

Callec:tiYc iaWA~M~~t ........... 

Uncnukiap: 

- the objca of which i& dae colleaivc invesanenc in uanduablc sccuricics or ocher.,... of rhc capial ct.cy raile 
&Dd which operuc oa rhc priacipJc of risk·sprcaciiaa, and 

- the uniu of which ue, ac the request of holden. under the tcpl, c:onrncmal or sraaacory condiriaDa pwerain& 
them, rcpurdaaled or rcdcaacd, dira:dy or indincdy, ouc ol daGM uadatakiap' auea. Aaioa cakee by a 
c:oUeclive invCIUfteftl uadaukiac co ensure char rhc ROCk cxchaap value oi ia uaia cloeaaoc eipificandy vuy 
from mar nc1 111ft value lhaU be rcprded u cquavaJem 10 suca rcpurdwe or redallpciaa. 

Such undatakinp may be consacuced aa:cwdin& to law either under the law of coacncr (u ~ ......._ 
IDanapd by all" I ICftl compa~Ua) or U'Uit law (aa una& U\1111) or undCI' IIII\ICe (II aa.- allllp"'wt. 

For rhc purpo~a of 1M Dircaive. 'common funds' shall also include unic U\IIU. 

Sccuritia ..0 odlcr ......_......a, deale ill oa me___, .-a 

TraiUIJ billa aadodler ncpciaiM bills, catificataof dcpolir, baabn' KC~~ptancrs, ~,.,... .... ocher 
like iaarumaaca. 

Cndila related 10 CGaiiMICia& .......,.., or 10 die Pf•••• of .mea 
Coatncnaal ttade aedila (advances or paywnenu by installnnc in rapea of work in PfOII'CII or oa ordCI' ud 
cxteaded paymaw~U~Ds. whechcr or acx anvolviacsubtaiplion co a COIIIniCICial biD) and their......_ by cndi• 
prcmded by acdic IIISIIIUOOU. Thia caiCIOfY alto iaduda faaonq opcraciou. 

Finananc of evcry lund cranccd by financial inMicuCtons. andudini finanan& rclaced to cotNneiCU1 tta•e Cliolls cw 
to thc provtiiOII of .cnicn an which no resideftt i1 paft'icipalina. 

This caccaory also andudn monsap ioana, consumer acdic and fiaancaal Acallftl, u wdlaa back-up fec:ilid. and 
ocher noce-auuance facilities. 

Rcsidcau cw Do.-rclidcMs 

Nacural and lqal persons accordina co the dcfinicions laad dowa in che cxchanac c:onaol ~ill lola in 
eacb Member Scacc. 

Proceeds of liqaMla11011 (of ia¥ftllllalts, II!C'UI'iliea. etc., 

Proc:.cda of sale lftdudina any c:apual apprcaarioa, IIIICIIUftl of repayaaeau, proceeds of eUCIIIIOII ol it ia a, 
etc. 

Naanl « lepl pcnou 

As defined by rhc nanonaJ rules. 

Fiaaecial iasciluciou 

Banlu, savanp banks and insmuaona spccaalizuac 1ft che provision of shon-ccra, mcdi ......... ucl ............ 
acdic, and iniUI'ancc compuuca, buiJdiac aoacaca, anveaanaac COinpAIUC'I and ocher iacb nia•• ol lib 
c:haraacr. 

Cndil ilucinaliolla 

Banks, uvanp banks and insricucaons spcaalizanc in che provauoa of shon-ccnn, medium-ram and ............ 
c.redll. 
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----------------------------
ANH£Xll 

LIST Of OPEJtAllONS REFERRED TO IN ARna.£ l Of 1liE Dlll.IC11VE 

Opcrariaal ia MICUrilicl and ocher inana...-G nonaaiiJ da1a ill oa die IIIOIIl'J V ..... 
Opcnciana in CUrnDI and clcpoM 8CCOI*I wich finaacial iaainaciOM VI 

Opcnciana ia uaiD oi culleaiw iaftiiiMDI undcnakiap IY·A _. I (c) 

- uadertakinp for ........ iD aeauicia or iallnlmaa eonnau, dcak ia on the 
IDCIGif ..... 

Fiuac:ialloula ad crcdiu VID-A aed a.t _ ... ___ 
Penoaai capiul IIIOWCIDCIIh ---Ph,.al U.pon 8nd cxpon ol ~ aucca 

- ICCUfilics .....U, cleaJc in on dw 1110MJ Market: 

- ..... of,.,... 

Odaer capicaiiiiOftiiWIID: Mitcell•aeaus 
- lhon ..... opcrMioealimilar co dlole .... abo¥c 

XII 

XW-f 

1M niU'Iaioaa ... Member Scaca .. , apply 10 eM capilal ..,, ...... lisled ..... - ............ 
applied in auc8 a war a 110 caUM the lalt ,....._ hi'NI'IMI' 10 lhc &w aao• ol .-r-. IOGck ad ....... 
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ANNEX Ul 

REFERRED TO IN A.R11Cl.E S OF 11f£ DIRECllVE 

Scope of dac prcmsions of the 1985 Aa of Acc.:ssion relacinc co capitaltnowanena, iD acconlance wich lhc 
NoaacadaNrC of c:apiw movcmcnu MC our ia AaDex I to die Ditecliw 

Anidel of 
che Aa of 
~ 

(ct.. of..., 
of ......... 

~· 

Anide '2. 
(lt. 12.. 1990) 

Anide 'l 
(ll. u .• ,.,, 

Anide"' 
(31. 12 . ., •• , 

Anide ll2 
(ll. u. 1919) 

Anide 224 
(ll. 12. lt92) 

lnYell'IMDII in real escacc abroad by raideau 

Opcraaou an sccuncics nonnally clcak iD on chc capital 
aaarkec 

- Acquililioa by residalu of forcip securiliel dealt in oa a 
11ock cxdtenp 

- exdudi.. banda .......& oa a fonip market and 
..__ ..... ia aMiaul aarr.-cy 

OperacioM in uaia of c:olleaiw ia....eat .....&enakiap 

- Aap=sicn by residcau of uniu oi colleaiw ia....au 
lllllllmakinp deelt ia oa a ICOCk e..._. 

- adudinc unin of uftdaukiap calcine &he fona of 
a.II80ia funcla 

Direct invnrmcntt abroad by rcsadenn 

1-1 

D-1 

IU-A·Z 

IV·A·Z 

I·A 

1·1 

Anida 2U end 226 lnvaanenn an real cscace oa naaa.al ccrmory by II-A 
(ll. ll. lf90) non-raidmcs 

Anlde 227 
(ll. u. 1992) 

Amde 22.1 
(ll. 11. 19f0) 

ln¥eS&metUs an real cscace abroad by residcncs 

P~ capital IIIOYements 

(i) for rhc purpoiC of applyin1thc hilhcr amount.S apeaf.d an 
Anide 211 (2): 

n-a· 

- Downn XI.C 
- lnhcnunc:a and lqacics Xl-D 

- Transfers of auecs built up by residents an c.a~e of XI-F 
cmipaaon a1 lhc rime of char insu!lation or dunftl 
their period of scay abroad 

C &i) for the pul"ppOe of apply\n1 the lower uaounu ..,ccified in 
Anide 22.1 (2): 

- Gifts and enciow~Mncs Xl·l 

- Smlcmcm of dcbcs by 11nmipanu in rhcir pn:vtous XI-£ 
c.ou• &ay of rnadcncc 

- Transfers of ammtp-ants' UV1np 10 cheir prev~ous XI-G 
counay of rcsadcncc duftnl lhev pmod ol11ay 
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ANNEX IV 

R£fEIUlED TO IN .UnCLE 6 (1) OF ni£ DntEcnVE 

I. The Ponuaucse Republic may conrinuc co apply or rcinuoducc, uow ll December 1990 racricciona cxisciac 
on &he date of DOCifica&ioa ~ the Dircaivc on capicaliBOYelnCDU pvca 1ft Lilli below: 

LIST I 

-------------------------------·-----·--------------~-----------

Operacionl aa uain of coUecriw invesancm undenakillp 

- .cquiliDoa by raidala olllllia ol foreip colNaiw in.--. uadaukiap 
dull in Qll • llock acMap 

- undcrukiap aubica co Dinaiw as 16 ll/EEC (1) aacllakiq dM baa of 
CGIIIIDOII iuads 

- Acquilic:ion by raidents of uniu of forcip collccliwc in....- underulcinp 
aac dak ia on a srock CJCCIIanp 

- Wldaukiap sub;at co Oireaivc iS/611/EEC (') 

IV·A·l (a) 

IV-A-4 {a) 

( 1) CoUIIcil DiNcaw 151611/EEC on dw coan:iiaaaon o4 laws, ...W.a- ud ' · . wwe ,....._ ......_ to 
·r 1 •'riap ,_ Cllllllaiw .. .......,.. • .,....-,.we ICCIII'iDD tUCin) (OJ No L J7S. Jl.•U. ltiS, p. J). 

II. The ICi ..... of Spaillud chc Ponupac Republic may COIUiDuc co apply or niDiroclua, uacilll Da Ell•'-
1990 ....&ll Da • her 1991 tespCDwcly, ac .. iaiou cxaaiaa oa che 4ue ol earjficrjoe ol 1M Dinalft oa 
capiu& mow 11 -'"" iD Lia U below: 

LIST U 

Operacaona in tcCUnrics nonaally dealt in on the capital market 

- Ac:quUacion by reudenu of fonip ICCVI'iDcs deale in on a IIOCk cxdaaatc 
- bonck iuued on a loreip marirft and denaminared in nalioeal curnncy 

- Acqwailioll by reudcaa (non-telldeau~ of forcip (cbnesc:ic) ICCUftact not~~ 
in on a aock cxc:ftantle 

- Admiulon of IICUI'Iticl co the capiul market 

- where ~ arc deale in on 01' in the process of Uuroducfton co a •ock 
cxdaaftiC 1ft a Member State 

Opcrarions in uniu of collcaivc U.wesanenr undenakinp 

- AcquiiKion by resideftts of uneu of forap colleaivc inYftGIICal undenakinp 
deak in on a •ock cxch-.e 
- underukinp noc subtca to Dincriwc IS I 6 111 EEC ( 1 ) and cakina die form 

of a.uaon funds 

- Acqueuaon by rcsedmu (aon·rcaidcncs, of unscs of fomp (dollaesac• c:ollecliYC 
anvcsnncnc undcnakinp nor deale an on a Kock cxchancc 

- undcnakinp ftOC subtCCIIO Oirccawc as I' 11/ EEC (I) and che ... Obiect of 
whiCh " the ac:qu1111ion of auccs chac hawc been labcralizcd 

Adnullion co the capscal markel of unscs of coUecliwc anvcsancnc of 
undcftakmp 

- undcnakiap 1Ub;ca to Ditcaavc IS 16111 EEC (I) 

- Credin related co commcraaJ cransacnons or co chc proYilion of Knic:a an 
which • raidcnc is paracipaans 

- Lona-cenD aediu 

(') s. ........... Lull. 

UI·A·l (b) 

lii·A-l and 4 

111-1-l ...dl 

IV·A-2 

IV·A·l and 4 

IV-8-1 and l (a) 

VIl-A aad 1-l 

8. 7. 88 
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Iii. The Hdlmic: Republic, abe Kin&dom ol Spaia, ltcla6d and chc Pomapacsc Republic .. ,, uari131 Decaaber 
1991, coariaue ro apply or~ ralric:Doal cxiaiq acme dare of DDiiic~ oi ct.c Direaitc • 
capiul mOYCiftefta ai¥CD in Ua Ul below: 

USTDI 

------------------------~------------· 

Operacioaa ill MCIII'iaa dealt iD oa the capiul &narka 

- AdmiaioD of leQiftDes 10 the capiul ....,._ 

- where they an IIOC ckak iD oa or in lhe proceu of inaociucrion to a ROCk 
e-d-enp in a Meaaher Scare 

Operuiau 1ft uaia of colleaiw inwsanenr undatakiap 

- Acbaiaioa to chc capiul market . of uaia ol colleaift invCIIIMM 
unclerakiap 

- undelukiap nor ~&~Oiecc ro Dinaive IS /'11/EEC (1) ucllhe tole objea ol 
which is the acquililioa of auca 1hat haw been liberalized 

Finucial loaal and crcdia 

- mcdiumoft!r'lll and loni·tam 

Ul-1-lllldl 

IV-1-1 aad 1 

VDI-A, 8-1 aad l 

IV. The.Helleaic Republic, the Kiqdocn of SpaiD, lrebad aad d.e Ponupae Republic liLlY, uacilll Oemnbcr 
1992, defer llbcn.tiutiaa oi dw capiraJ IIIO¥CIMIIIS pYCD ill Lilt IV belowr 

LIST IV 

Operariofts 1ft ICCUI'ilies and ocJ.er inlaucncnm nonnally dealt iD oe me 111CJ11eY 
marker 

Operarioas 1ft cunent and dcpolit aaouncs wtth finaaciaJ u..m.Dona 

Opcraaons an uniu ol collecri•e ia'ftlllnCIIC uftdecukiap 

- uadertakiap for invaanar in leCUiiries or inlmlalentl nonna&ly deale ia on rhe 
mGIICf marbt 

Financial loans aad cndia 

- shon rcnn 

Pcnoul capacal mowcmcats 

-m-

Phytical import and capon of financial aliCia 

- sccunrics ftOftftally deaJt an on the neoney marker 

- means of paymcnc 

Other capital IIICJftmaiU: Miecdlaneous 

v 

VI 

IV -A ucll (c) 

VOl-A Md 1-1 

Xl·A 

xu 

XIII-F 
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ANNEX V 

Since the clual adwap mukec syscan, u operated by the Kiaccloal of Belsium and lhe Graacl Duday of 
Luansbouq. hu aor had me cffea of I'Htl'iaina capicalmcwCIIICDII bul DCWRL dnr CDIIIIialla-....... , illlhe 
ENS aad should mcmorc be brouahc 10 - cad ia me iDtaaa of dfcaiyc ilaplaaatcalioa of die Dinaiwe and 
wida a Yicw 10 11M ll"'cnincdac Europca~~ MOACWy S,.aa, thae two MaDher ~ UDCiaukc 10 abolish il by 
31 Dcccmbcr 1991. 1Dcy abo Wldcnakc 10 adlainiacr"lhc IFICCID, uA&ihuduime u ilia abol" 1hd. 011 die lwil ol 
pnx:ecluree which will .au ...... chc tl6 /«to free IDOftlllelll of capical 011 sudl mndidoaa daaclhc ezda•'llt ratn 

ndial oa chc IWO ....... show DO appreciable aacl lulint cliffcnnca. 
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EastetJt Earijpe aQd the USSR 
ifJIE·<fJHA~L~NGE OF FREEDOM 

GILES MERRITT 

The sparks of unrest 
that leapt from Berlin in 
November 1989 to 
Moscow's Red Square 
in August 1991 are 
firing an explosion of 
political and economic 
change. Out of the 
ashes of Communism is 
emerging the shape of 
a vast new European 
market-place stretching 
from the Atlantic to the Pacific. 

In his fascinating account of 
Europe's fast-changing East-West 
relationships, Giles Merritt argues 
that a massive rescue operation must 
be mounted to ensure the success of 
these changes. The upheaval of Com
munism's collapse is 'The challenge 
of freedom'. 

Written with the cooperation and 
support of the European Commis
sion, this book sets out to identify the 
key policy areas where a new part
nership is being forged between the 
countries of Eastern and Western 
Europe. It offers a privileged insight 
into the current thinking of European 

256 pp.- Price: ECU 14.30 (excluding VATJ 
CM-71-91-655-EN-C 

Community officials, poli
ticians and industrial 
leaders, and analyses 
the factors that will 
determine whether the 
emerging market econ
omies of Eastern Europe 
can truly be absorbed 
into a single European 
economy. 

Immensely readable and 
often disturbing, this important book 
contains much up-to-date and hith
erto unpublished information on 
such major East-West problem areas 
as energy, environmental control, 
immigration, trade relations, agricul
ture and investment. It also examines 
the arguments surrounding a 'Mar
shall Plan' for Eastern Europe that 
would emulate the famous US aid 
programme that helped relaunch the 
economies of Western Europe in the 
aftermath of World War II. 

For anyone concerned about the 
future of Eastern Europe and the 
USSR. whether from a political, 
social or economic standpoint, this 
book is essential reading. 

28/05/93 
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Bulletin 
of the European 
Communities 

The Bulletin of the European Communities, which is issued 10 times a 
year (monthly, except for the January/February and July/August 
double issues), is an official reference publication covering all spheres 
of Community activity. 

It is compact, easy t~ consult (with an index and copious references to 
the Official Journal and to previous issues), logically structured (to 
reflect the main fields of Community policy) and wholly reliable. The 
Bulletin is an essential reference tool, describing the passage of Com
munity legislation through all its stages from presentation of a pro
posal by the Commission to final enactment by the Council. 

Thanks to its topical commentaries on the month's major events, it 
provides the student of European integration and other interested 
readers with up-to-date and accurate information about the most re
cent developments in Community. poli~y - the creation of a single 
market, economic arid social integration, the Community's role in 
international affairs, etc. 

Supplements to the Bulletin are published from time to time, contain
ing important background material on significant issues of the day. 
Recent Supplements have covered German unification, the Commis
sion's programme for 1992 and European industrial policy for the 
1990s. 

The Bulletin and its Supplements are produced by the Secretariat
General of the Commission, 200 rue de Ia Loi, B-1 049 Brussels, in the 
nine official languages of the Community, and can be ordered from the 
Community sales agents. 

28/05/93 



INF092 

lational --==ng 
ro glwl e11ec1 ro me WMt Paper 

of tflfl Commission on the Completion 
of the Internal Market 

; -::~r~ .. --~73mml92 .···. 
-- ~- - · ... · 

The Communi~ database focusing on the obiectives and the 
social dimension of the single market 

As a practical guide to the single market, INF092 contains vital infor
mation for all those determined to be ready for 1992. 

INF092 is really a simple market scoreboard, recording the state of play 
on the stage-by-stage progress of Commission proposals up to their 
adoption by the Council, summarizing each notable development and 
placing it in context, and keeping track of the transposition of directives 
into Member States' national legislation. 

Using INF092 is simplicity itself. It can be consulted on-screen by means 
of a wide range of everyday equipment connected to specialized data-relay 
networks. Fast transmission, the virtually instant updating facility (several 
times a day, if necessary) and dialogue procedures requiring no prior 
training make INF092 ideal for the general public as well as for business 
circles and the professions. 

The system offers easy access to information thanks to the choice of 
menus available and to the logical presentation modelled on the structure 
of the White Paper, the Social Charter and the decision-making process 
within the institutions. 

Enquiries may also be made to the Commission Offices in the Member 
States or - for small businesses - the Euro-lnfo C'entres now open in all 
regions of the Community. 

Eurobases He1pc1esk { Tel.: (32-2) 295 00 03 
Fax: (32-2) 296 06 U 

28105/93 
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DIRECTORY 
OF COMMUNITY LEGISLATION IN FORCE 
and other acts of the Community institutions 

The Community's legal system is of direct concern to the 
individual citizen as much as to the Member States themselves. 

Both lawyers and non-lawyers, then, need to be familiar not just 
with national law, but also with Con:tmuhity legislation, which 
is implemented, applied or interpreted by national law and in 
some cases takes precedence over it. 

To make Community legislation more accessible to the public. 
the Commission of the European Communities 
publishes a Directory, updated twice a year, 
covering: 

- binding instruments of secondary legislation 
arising out of the Treaties establishing the three 
Communities (regulations, decisions, directives, 
etc.); 

- other legislation (internal agreements, etc.); 
- agreements between the Communities and non-

member countries. 

Each entry in the Directory gives the number and 
title of the instrument, together with a reference to 
the Official Journal in which it is to be found. Any 
amending instruments are also indicated, with the 
appropriate references in each case. 

The legislation is classified by subject matter. 
Instruments classifiable in more than one subject 1 064 PP·- ecu B3 

ISBN 92-77-77093-7 (Volume I) 
area appear under each of the headings concerned. ISBN 92-77-77094-s (Volume Ill 

ISBN 92-77-77095-3 (Volume I and II) 

The Directory proper (Vol. I) is accompanied by ~~::t~~::~:~~:g 
two indexes (Vol. II), one chronological by 
document number and the other alphabetical by keyword. 

The Directory is available in the nine official languages of the 
Community. 

28105/93 



EUROPEAN 
ECONOMY 

European Economy appears four times a 
year, in March, May, July and November. 
It contains important reports and com
munications from the Commission to the 
Council and to Parliament on the 
economic situation and developments, as 
well as on the borrowing and lending 
activities of the Community. In addition, 
European Economy presents reports and 
studies on problems concerning economic 
policy. 

Two supplements accompany the main 
periodical: 

- Series A - 'Economic trends' appears 
monthly except in August and describes 
with the aid of tables and graphs the 
most recent trends of industrial pro
duction, consumer prices, unemploy
ment, the balance of trade, exchange 
rates, and other indicators. This supple
ment also presents the Commission 
staffs macroeconomic forecasts and 
Commission communications to the 
Council on economic policy. 

- Series B - 'Business and consumer 
survey results' gives the main results of 
opinion surveys of industria) chief 
executives (orders, stocks, production 
outlook, etc.) and of consumers (econ
omic and financial situation and 
outlook, etc.) in the Community, and 
other business cycle indicators. It also 
appears monthly, with the exception of 
August. 

Unless otherwise indicated, the texts are 
published under the responsibility of the 
Directorate-General for Economic and 
Financial Affairs of the Commission of the 
European Communities, 200 rue de Ia Loi, 
B-1 049 Brussels, to which enquiries other 
than those related to sales and sub
scriptions should be addressed. 

Subscription terms are shown on the back 
cover and the addresses of the sales offices 
are shown on the third page of the cover. 

28/05/93 



Success in business 
depends on the decisions you make ... 
which depend on the information you receive 

Make sure that your decisions are based on information that is 
accurate and complete! 

In a period of rapid adjustment, with national economies merging 
into a single European economy under the impetus of 1992, reliable 
information on the performance of specialized industry sectors is 
essential to suppliers, customers, bankers and policymakers. 

Small and medium-sized enterprises, in particular, need easy access 
to information. 

The market must be defined, measured and recorded. Information 
is needed on production capacities, bottlenecks, future develop
ments, etc. 

Panorama of EC industry 1991-1992 
Current situation and outlook for 180 sectors 
of manufacturing and service industries 
in the European Community 

I 400 pp.• ECU 110 • ISBN 92-826-3103-6 • C0-60-90-321-EN-C 



OFFICE FOR OFFICIAL PUBLICATIONS OF THE EUROPEAN COMMUNITIES 
2, rue Mercier - l-2985 luxembourg rr el. (352) 499 28-1) 
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·ENERGY 
A CHALLENGE JfOR EUROPE AND THE WORLD 

Since it first appeared in 1985 Energy in Europe has become recognized as an 
invaluable source of information on. both the policy-making and the operational 
aspects of European Community energy policy. Subscribers include leaders of 
energy-consuming and energy-producing industries and other decision-makers in 
the private and public sectors, as well as major consultancies and research institutes 
in and outside the Community. · 

In the present situation within the Community, itself at the eve of the single market, 
and vis-d-vis the huge energy problems; as well as the potential, of our neighbours 
in Central and ·Eastern Europe and in the Commonwealth of Independent States, 
the energy sector is of the greatest strategic importance. An understanding of it is 
indispensable in many areas of economic activity. It also constitutes a crucial factor 
within a debate of truly global importance, namely the protection of the environ
ment, including the global warming issue. 

Eaergy Ia Europe continues to keep its readers abreast of the ongoing situation as 
regards overall policy, markets, energy planning, and the constant quest for cleaner 
and more efficient energy technology. 

Market trends and perspectives are covered in two regular issues each year, and also 
·in a Short-term energy outlook appearing in the first half of the year and an Annual 
energy review at the end of the year which includes the world energy situation by 
region including EC Member States, the short-term energy outlook for the 
Community, and a review of trends in main indicators over 10 years. Further 

· Speeiallssues are also produced in connection with-major developments or events, 
including international conferences on or relevant to the energy sector. 

Energy in Europe appears in English but each issue also contains translations into 
French, German or Spanish of articles from the preceding issue. 

28/011/13 
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