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YINTRODUCTibNV' i

,~3The Member States cf the Communlty are preparing a Convention on Bankruptcy,

‘ ‘Wmdmg-mp, Arrangements, _Compositlons and Similar Proceedlngs (1), 1ch |
/ ”uls to supplement the Ccnventlon on Jurlsdlctlon and the Enforcement of .

'pJudgments 1n ClVll and Gommerclal Matters of 27 September 1968 (in force

\.“:fbetween the six orlglnal Vember States since 1 February 1973) The legal

’\f»ba31s of both Conventlons lS Artlcle 220 of the EBC Treaty. ,

‘lThe Bankruptcy Ccnventlon, whlch creates a number of confllct of law rules,
'rf5lays down the fcllow1ng crlterla ;‘\ : L ' '

';l The princlple of the unlty of bankruptcy the openlng of proceedlngs to,'
‘whlch the Bankruptcy Oonventlon applles is a bar to. the openlng withln

i 'the Communlty of - any other proceedlngs covered by the Bankruptcy Conventlon i

k,k5(Art1c1e 3 of the Bankruptcy Gcnventlon), ’ e

'*j\ é;iThe pr1n01ple cf the unlversallty of the bankruptcy proceedlngs opened
T in accordance wmth the Bankruptcy Conventlon take effect in all Contractlng\,:’
‘States the proceedlngs take effect wlth respect to the whcle of the ;; e
"debtor’s assets 31tuated 1n the terrltory of the Gontractlng States
(Artlcles 2 and 33 of . the Bankruptcy Conventlon) ’ e ,
i 3All credltors and debtors of the debtor are 1nvolved 1n the proceedlngs.(

o fThere 13 a 31mp11f1ed procedure for reglsterlng and dlsputlng clalms for
: credltors who are res1dent w1th1n the Communlty. ,f f, Ay S

ntJ3.'Regulatlon of Jurlsdlctlon s the Bankruptcy Conventlon provxdes for a, |

" 7system of. dlrect Jurlsdlctlon. In prlnclple the cpenlng of Bankruptcy T

yoeproceedlngs falls w1th1n ghe Jurisdlctlon of‘the courts of the Contracting {'ﬂ
- State in whose terrltory the "centre of adminlstratlon" (2) of the debtor S
| :13 31tuated (Artlcle 3 of the Bankruptcy Conventlon) ' ‘

@ }Documenu No 3327/XIV/'70

"*f‘o(z) The Bankruptcy convention gives the follow1ng deflnltlcn for flrms,

companies and legal persons : "In the case of firms, companies or . . ;71 ,\'t;
legal persons that place: shall be presumed, for the pruposes of thls ‘ L
«,~Gonventlon, to be thelr reglstered offlce until the contrary is proved"?'l
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‘T“‘

une cenﬁre of acmlnlstretlon ls not 51tuated 1n a Contractlng State,’fff'”u‘l

SN LT N

’i'tﬂe courcs OL any Contrectlng State in whlch the debtor has an establlshment R O
have Jurisdiction (Arﬁiele 4 of ‘the Benkruptey Convenﬁion) Where the: debtor } e
fﬁlﬁooes not even heve an establishment 1n the Communlty, the courts of any ‘ i; 'i~:, B
flafContracblng Sﬁete whose law permlts them to open bankruptcy proceedlngs shall 2i,‘;~;ao£k :
"}5have Jurlsdlctlon to do so.,/*“/ 5 £ S : S

li‘A.‘Appllceble law In prmncmple the appllcable law 1s that of %he Stete 1n f;fﬁ
l'f_c which ﬁhe bankruptcy proceedlngs are opended thus the condltlons for the
J#fopenlne of a bankruptcy are determlned by the law of the State in whlch the
‘f}bankruptcy 1s opened and that law also governs the procedure to ‘be’ followed
‘ ,v‘(Artlclee 18 and 19) Tt should however be noted thet although the form of the e
irireallzatlon of the assets is determlned by the law of ‘the' Contractlng State‘f,:_l'*f;ffe
Hj‘,ln wnlch bankruptcy proceedlngs are opened, the wey 1n whlch it is effected '
"flfls determlned by ﬁhe 1ew of the place where the property is smtuated j
»f(Artlcle 32.2) The powers of the llquldator are determlned by the 1aw of
’qthe Contreotlng State in whlch the bankruptcy is opeﬁed :

iff'f”he effec%s of ﬁhe bankruptoy on. the contract of employment, however, are -
fois rdetormlned in accordance wlth the law appllcable to ‘the contraet of
‘:jﬁwfemployment, where ﬁh&S‘ls the law of a Contractlng State. In other cases the ,o«
‘;'fkiapollcalbe law is the law of the State 1n which the bankruptcy proceedlngs are :
~'i,wopened ”,; 3 n"%f,yi: ot j,}*. g,,’_r».rﬂ.' ,, _ ;ihu';ig, “ / ‘

“:Vfi\eThe effects of the bankruptcy on the contract of employment however, are li :;/_,
"ﬂﬁdetermlned 1n accordance with the lav appllcable to the contract of employ~l"“k\“
“Z;ment ‘vhere this is the law of a Contractlng State. - In other cases the , &

“'_‘appllceble law is the law of the State in whlch the bankruptcy proceedlngs i St ok

t;i,As regards the preferentlal rlghts of employees, the Bankruptcy Conventlon ;
\>~lays down that all employees ofthe undertaklng whlch has become bankrupt may
‘Qg,;lnvoke thelr rlght of preference in all Member Stetes in whlch assets are
_,“l,loceted in. accordance with the lewe eppllcable in the Member State con-'\"l\‘
'“;“cerned Together w1th the dlstrlbutlon rules contelned in- the Bankruptcy
*_, fConventlon, thls ensures “that employees are as far as’ p0881ble ﬁreated
' “{iequally. The exerc1se to the full of the spe01al rlght of preference 1s R
. of course poss1ble only where the avallable assets are adequate (Artlcle 40 ,i;’ﬁ;5 e
et seq.) f\‘_-?“f\" SR E : : Lt . < *

Col L
. .

‘fu'Some Member Statee have meanwhlle created through thelr natlonal leglslatlon f&
l;ff;guarantees that 1n the event of thelr employer‘lnsolvency employees Wlll suffer

S e :
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’ fﬁe 1oosos. The pr1n01ple behlna these laws is that by spreadlng the burden ,
;Lﬂ chcilvunce,, a fund - 13 bullt up whlch, din the event of an employer's 1nsolvency,,
“enables’ employees? eielms to be eatisfied in full, subjeet to certain 1imiﬁs, :
‘1ndepeedent1y of bankruptcy or’ any other proceedlngs. ‘The experlence of the '
~ last few years hag shown that\employees have to bear considerable losses even

s where thelr clalms are preferentlal in normal 1nsolvency proceedlngs. It has i

been establlshed in Great Brlteln that the clalms of between thlrty and forty

’Lhouoand employees per year ar131ng from bankrupt01es are not met and - that

: the annual sum of such losees 1s an average of £ 4 mllllon (Gonsultatlve Document,
’Bmployment Proﬁectlon Bill, paragraph 30) In the Federal Republlc 01 Germany

the losses’ suffered by employees as a result of bankrupt01es before the entry

o 1n$o force of the. Konkursausfallgeldgesetz (Bankruptcy Deflclency Law) of

17 July 1974 fluctueted between M 20 million and DM 50 mlllion annually, ff
(Bundestag—Drucksache (Bundestag Paper) 77ﬁ750, P. 10) fo/_ S e

Thls has 1ed the Comm1351on to examlne the followlng questlons

1. What laws ex;st 1n the Member States to protect employees 1n the event,

of thelr employer’s 1nsolvency

B 2. What are the maln guldellnes to be con31dered 1n a dlscu851on of these')'i"

i «problems at Communlty level 2



‘f;‘It 13 possible to dletlnguleh three main eyetems of meetlng employees' clalms f;fggiff*:xldﬁ

e

.eidln the eVent of the employer'e 1nsolven01. ;w~;~ ¥ ;f; \)‘*~_‘cﬁ<,u H,;‘; zAf‘5,¥ef;,?'

ff(a) The flrst system : under thls system only Judlclal bankruptcy proceedlngs‘V“fﬂ?"ﬂffif*’“

Ndiare governed by epe01al lawe. In all other cases of the employer’s WETINE S
, \”flneolvency the general 1ews remaln appllcable, i e, it is for the employee .,
fehofthlmself to obtaln his money by wey of aotlon and eXecutlon. In a bankruptcy, 5)
: "1ﬁemployees' olelms arlslng before the openlng of the bankruptcy afe general
if:bankruptoy cladms, whlch are nevertheless preferential and therefore have \j”

"; ;to be: satlsfled in: accordance with a, certaln ranklng before other bankruptcy 'd}?;,
/ clalms. A 31tuatlon 1n whlcn employeee' olelms are no% preferred at all ’ '
L An relatlon to general bankruptcy clalme doee not ex1st in. any Member 1ﬁjw'

’ g " State. Y : o "/. ’/- ’ ;]. R ,' . : IR (",'tv  ",‘1 . ' )
,‘ﬁoffThls eolution to a eoclal problem excluelvely through bankruptcy law now G ey
/*4;tex1ete only in Luxembourgo_The legal basee are Artlcle 2101 (4) of the ;;?*"‘;¢,ﬁ;f?f

3 j,lﬂCode ClVll in general and Artlole 545 of the Code de COmmerce for. c0mmerc1al
:ff'undertaklngs - both prov1810ns as amended by the Lews of 20 Aprll 1962 G TG
- (Mémorial A To 19 page 245) and 24, June 1970 (Memorlal A To 35 page 882)-': S
'{fand the Grananucal Order of 29 December 1976 concernlng the maxmmum sum, . | i !
v}ﬁfin relatlon to whloh employees' claims engoy special rights of preference.:;f}15i7:¢”;"

\ L

‘fv(B)fThe eeoond eystem thls system has a common feature wlth the flrst system Dy
“vefln that 1n the event of the employer's 1nsolvency 1t is. only 1n bankruptcy R
_~;proceed1ngs thet outstandlng employees' clalms are treeﬂed as. preferred 'dF’;fg””w
i7ﬁ,cla1ms. The pecullarlty of - thls eyetem le however that, independenﬁly~of the ‘,
f;bankruptcy proceedlnee, the employee recelves compensatlon from a publlc fund ’1“
w-where he losee ‘his geb as a result of hle employer'e 1nsolvency. The a1m
_fjof thle leglelaﬁlon from a soclel p01nt of view 1s not s0° much to safeguerd
"f;the employeee' property rights ee to afford finenolal protectlon agalnst
‘W'unemployment. 3fef“» : # R U g

vt '
¢ . Lol




Thie ubeCm ey¢sts 1n the followmng Member States g_’,f,
Ireland ' N R

‘.Legeﬁ bgelef. Ir;eh Benkrupt end Insolvent Aet, 1857 as amended by the , T
Bankruptey. Amendment ‘Act 1872 w1th regard to the bankruptcy of natural persons,_;*

o %Sectlon 284 of the Companles\Act 1963 w1th regard to the compulsory w1nd1ng

eup of" companles, both supplemented by the Preferentlal Peyments in- Bankruptqy S
Act 1889, and Sectlon 21 of the Redundancy Payments Aot 1967, supplemented by -
‘ dSectlon 14 of ﬁhe Redundancy Payments Act 1971.:m

ritalz Fd | | | : ¢ -
- Legel bésis Legge falllmentere, supplemented by Artlcle 66 of Law No 153/ﬁ969 ,

- ~and amended by Lew No 426 of 29 July 1975 Law No 1115/ﬁ968 It should

o however be noted that in Ttalian. legal practlce the emphasis w1th regard to 1./v"
'ffthe protectlon 01 the employee in the bankruptoy of the employer is placed on

the malntenanoe of. the Job 1tself. It is based in thls connectlon on Artlcle »
" 2119 (2) of the Codice ClVlle, under whlch the bankruptcy of. the employer is :‘

'~fe not a ground for termlnatlng the employment relatlonshlp..

(a(e) The thlrd system Q the characterlstlc feature of thls system is that Fie

7foutstanding employeee’ clalms arlslng from the employment relationshlp 1n
u?the event of certain types of 1nsolvency of the employer are covered and
“7met ﬁhrough a epeolal 1nst1tutlon relatlvely 1ndependont1y of any bank~ ;‘ :
’f*ruptcy procecdlngs. Thls system can be descrlbed as a deflclency guarentee; ipdk
The deoells of gsuch rules - euch as. the organlsatlon of the ins tltutlons
fthe condltlonu for the. clalm for peyment, the relatlonshlp of . the clain’
for payment to the correspondlng bankruptcy clalms - vary con51derably ‘
;however from/one Member State to another. For thls reason they must be ,ff5'
£ dealt w1th in No- 3 below. Thle system eXlSuS in
‘QlLBelgl ” | ' ,
' \,Lecal ba51e Artlcle 19 (Ba) of ‘the Law of 16 December 1851 on preferentlal
rlghts and morpgagee, and Article 545 of the Code de Commerce conoernlng ,."~
””jthe preferentlal treatment of employees' clalms in the event of the. : .‘“ _
- insolvency of thelr employer as amended by Artlcles 49 and 50 of the Law :
'f of 12 Apr11 1965 on the protectlon of employees' earnlngs.,.'
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| ‘:’,x:‘:-.im ati of 30 dUi’lG 196’7 on comnensa‘bion :E‘or employees made redundant as a resul‘bi :

,A!Federal Renubllo of Gem__y_‘;

_of closures of xmdertakmgs, as amended by the Laws cf 28 July 19’71 and
30 ts;axﬂah 1%’76« ' - : , : \ SRS SRS AR

B R

Leval bagls | Law on ba.nls;mp'!;cy def:s.clency paymen‘bs of 1'7 July 19'74 (Federaligf
rl"‘!\Law Gazette I page 148‘1), wh:Lch amended Artlcles 59 to 6‘} of ‘bhe Bankruptcy :
‘ ‘;'\“;,“,Code and added Artlcles 14‘1 a = 14,1 n and 186 b= 186 d ’so ‘bhe Ehnployment ' "
,\‘. ,Pmmotlon Law, and Ar‘blcles 7 to 11 a:ad ﬁrtlcle 14 of the Company Penslans ’

Law of‘ 19 Decem’ber 19’74 (Federal Law Gazet'be I page 361 O)

"mm—_—-r

ks “France

| ;:"':f,Legal baSlS Artlcles 21@1 (4) and 2104 (2) of the Gode C1v11, Artlcle 50

L 143..11-]3 and D 143—2 o;E' 'the Code du Travall

’iijf;revard to Jche Ba.‘nkrup’ccy of na’cural persons, Sec*blon 91 of the Comnanles
i vAch 1948 m.‘bh regard to the compulsory m.ndlng up of companles, both

2 }:Protectlon Ac'b 19’75 with regard to the def;;_c:.ency guarantee. | R
ITe'bnerlands ,’,;:’v.; 1,":, : Ee S ;

g Legal ba:ﬂ = Artlcle 1195 of ‘ohe Bu:cgerlijk Wetboek Law of 10 Julyf S S o

e ,'to 'bhe Unemplc;ymenﬁ Law. SRR s

A Lop'al bagls s Artlcle 33 of ’bhe Benkruptcy Code, Law No 116 @f 13 Aprll 19’72,"? t".“f e
\on ’ohe Employees’ Guarantee Fund S D D

"? : 1, “.

of the 1aw of.‘ 13 July 196’7, Ar‘o.mle L 143 (1 O) of the Code au Travall, S i
y Ax'tlcles L 143-11-1 to L 143'-11-5 of “bhe Code du Travall, and Artlcles - , »

ﬁk‘;"?,lUmted Klngdom o

o .‘i Legal basn. Bankrup‘bcy Ac‘b 10'14 and Bamkrup’ccy (Sco‘hland) Act 1913 mth

';'su‘@plemented by 'bhe oocz.a.l Secur:.’c.y At 19‘73 Sectn,ons 63 to 69 of the Employment;‘ _ ’

o 1968 (S’baatscourart 3’?5), *hhrough whlch Artlcles 42 a~ 'bo 42 g were é.lso added

e
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1},2. iao Lrecu’cnu of emolovees' clalms under bankrugtcx law

o member otate has rcpealed the bankbuptcy law prov131ons applicable to '

- onployees'clalms H the rules on the deflciency guarantee have been 1ntroduoed.,;ﬂ

”1n eddltjon,to such prov1s1ons and are not alweys 1dentlcal with them. It.
is. therefore necessery flrstly to desecribe brlefly the preferentlal ranklng
of employees' clalms under bankruptcy law. Vet ‘ ‘

'(a) Porsons en1oyine rlahts of preference There 1s not always a clear

~”def1n1tlon of whlch persons enJoy rlahts of preference 1n a bankruptcy.
‘Wfln general it is tacltly assumed that employee has the same meaning as
in the labour laws. , . ' ESE )
The 1nterpretatlon of the wlde varlety of statutory descrlptlons used for
; the concept of employee and: the SUb*lelulonS of this® concept is a matter,‘f*
'for the courts in the Unlted Klngdom and Irelend.,';’ B

)Express restrlctlons of the concept of emgloyee ex1st in the follow1ng lﬁ
«leﬂal systeme 2 Sel «’ ‘ ST
In Denmark, rlghts of prelerence are not granted +0 employees who by
‘v1rtue of. thelr own shereholdlng or bu31ness 1nterests or because they
3 f;ers related 1o the employer have exer01sed con31derable 1nfluence on the
‘\}:cundertaklng or at least could have done S0 It is for the bankruptcy

court to de01de whether this 1s so.

M'len g”gly, greaﬁer preference 1s glven to the clalms of dependent employees o
then' % “to those of 1ndepcndcnt employces, Wthh are only 1n fourth p031tlon |
Cin the ranklng of preferentlal rlghts. This is connected, however wlth the f

speclflc deflnltlon of. labour law in the Itallan Codice ClVlle. The : ,
' ooncept of 1mdependent employees covers members of the llberel profe851ons,,‘;f

' “‘{flndependent commercial agents and small contrectors, who enter into 3 ;
commltmenﬁs through work contracts, i.e, persons who are not classed as. i

‘| employees at all in other legal systsms. There is therefore no reason to j'
‘dlscuss them further¢ ‘ :

‘ Express exten81ons of the concept of emgloyee ere contalned in the followlng
‘legal systems. e . ‘ ' ~




ﬂodcrnl RCDuOllC er Germanv a rlght ef preference 1s also enJoyed by

h oor on Lnderg01ng vocetlonel trelnin home workers end persons treated as suchtglp!’" '

_7Jnn@ eertern eommeremel egente proteeﬁed by epec;el eec;el legielet;on»

'f[ern “rance the rlght of preference enJded by all empIOJees, 1nclud1ng senlor

;fselarled etaff, home workers and eeamen, but excludlng publlc serv1ce employees |

"\‘end, in praetxce, employees of‘natlonallzed 1ndustr1es, is- elso extended to

;5'mcla1ms arlslng from managlng dlreotors' contracts of employment

) B N \ : . v ’ = B N . i .. v - B
< ';(b) Prererred clalme- There 13 w1despread agreement among the 1egal systems

of the Member States that preferred clalms arlslng from the employment
f:relatlonshlp should be underetood in' a broed sense. Such clalms cover >:s,‘“J' 
"s;not only remuneretlon in ﬁhe prooer sense of the word, but also,for f e
,tl’example, the contlnued payment of wages in the event of 51ckneSs, holrdey \ :
‘T"pay and amy addltlonel remuneretlon for. holldeys, certaln types of” bonus, 37”»~:
7‘damaees ror wrongful dlsmlseal and leav1ng 1ndemn1t1es - 1n some cases up -

V/’];vrlghts 1s dlsputed only in the Federal Republlc of Gernany and the

L to certaln 11m1ts only. (The 1ncluslon of leav1ng 1ndemn1t1es among preferred ; i

\'3Netherlends.) In general ‘this broad deflnltlon of preferred clalms 1s echlevedfi“"ﬁ i

"V;HLhrougn the 1nterpretatlon of the relevant oeneral cleuses. Only 1n Denmark, o

"ffIreland and the Unlted Klngdom do the laws contaln an eXpress enumeratlon ‘/;7\"”";&"

\&Qof preferred clalms, which however comnczdes w1th the 1egal 1nternretatlon
,g}bf the relevant general clauses. Only 1n Denmark, Ireland and the Unlted

: ”-:Klngdem do the lews contaln an. express enumeratlon of preferre& clalms,
‘i”’> 'wthh howeVer 001nc1des w1th the 1egal 1nterpreteﬁlon in the other Member

o

e tates.‘f o

;;f:Kb) Prererentlel renklne for soolel seourltv 1nst1tutions : The contrlbution

’ n cla1ms of. the staturory soc1al securlty 1nst1tutlons are also preferred |
‘ {i/fln all: bember States except Denmark Thelr ranklng, however, is. not 5
/ hralweys the seme as that of employees’ cleims. The fact that 3001e1
'j3fsecurlry contrlbutlon clalms enJOJ no preference 1n Denmark does not,
“‘Qiln fact, harm the employees' 1nterests, as’ they ere eredlted with the - o
'icontrlbutlons even 1f the bankruptey assete are 1nsufflclent to’ cover [~‘i5 g




Th ele are however few speclal bankruptcy law prov1s1ons governlng pazment
from. eupplementarv company nens1on schemes. Only in the Federal Republlc of ‘
.Germeny end in ‘the Netherlende are they grented the seme prsferential renking
as clalms arlslng from ex1st1ng employment relationshlps. Such rules howeverpi
probebly have 11ttle meanlng. Experlence has shown that in v1ew of the 1ong—

U term. payment commitments arlsing from company pen31on schemes it is in most cases
: ‘not pos51ble to cover them from the bankruptcy assets. In Belgium, the '\‘
"'Federal Republic of Germanv, Denmark- and the Netherlands the autorltles have

:therefore adopted other means of guaranteelng expectatlons and payments from the
v occupatlonal pen31on scheme in the. event of the employer's 1nsolvency (see 3
~ ‘below) No satisfactory solutlon has yet been found 1n the other Member States.;

(d) Type and 'scope of the rlshts of preference R The ‘type and scope of the‘rights

~of preference accorded to employees' clalms are extremely varled A comparlson
A is therefore poss1ble only by means of the synop51s contalned in the Annex.
73_'A few bas1e explanatory remarks are glven here for the purpose of comprehendlng

the eynop51s.

"nt(aa) It 1s poss1ble to ~speak of rlghts of preference in the bankruptcy
ﬁproceedlngs only vhere' clalms are 1nvolVed whlch have become due before
yrthe openlng of the bankruptcy, or as a: result of .it, but ‘have not yet been‘
o mety Where the llquldator contlnues the employment relatlonshlps after ‘
\~i .1 ‘rlthe openlng of the bankruptcy, the clalms aris1ng therefrom are ﬁﬁ
e ‘:‘genulne clalms agalnst the assets of the’ bankruptcy (clalms agalnst the
: 'general body of credltors), whlch have to be- net in full 1ndependently of
)x‘,the bankruptcy proceedlngs. : B : '

»bafIn thls connectlon the questlon arlses of the condltlons under which ,
(the employment relatlonshlps extend beyond the openlng of the bankruptcy.v‘j;t“
-~ This questlon would have no. s1gn1flcance in relatlon to the protectlon of .
'\employees' clalms under the law of property. However, in the context of
a more comprehensmve protectlon of employees' 1nterests under bankruptcy
»'\tlaw, wnlch would also have to take into consmderatlon the preservatlon
".‘of JObS, some observatlons ‘seem des1rable. A characteristlc of the legal S
} posmtlon in seven of the nine Member States 1sthat existlng employment ,
\c'~relationsh1ps are not automatlcally ended by the openlng of the bankruptcy. o



| "“The banxruotoy is however a ground for notlce both for the employer or 11qu1dator '

{ l. and for- the employee (1n some. oasee the condltlons governlng the notlce are

'7n7made less etringent), If. ﬁiemiseele take place duxing the benkruptcy which
"f'ycontravene the rules on the termlnatlon of employment, then the dlsmlssed

emplﬁyee as a rule hes a clalm to compensatlon,/prov1ded the dlsmlssal is not

yiiflnvalld anyway under natlonal law. In the Unlted Klngdom and Ireland the ;l;*““

\ ',;employee also has a claem to a payment under the Redundancy Payments Acts where

i ’7‘§not1oe 1s given by the employer as. a result of the curtallment or eessation of

' ,la business.';a'

\tfy_Irlsh law and Itallan law have adopted positlons dlfferlng from the above w1th

st

'ﬁi‘fregard to the questlon of contlnulng the employment relationshlps beyond the."

| "“fopenlng of bankruptcy. Irlsh legal prectlce takes the v1ew that ex1st1ng

7:ﬁemploymenﬁ relatlonshlps may end automatlcally w1th the openlng of the

.%iobankruptcy, in whlch case a claim will. then arlse for a leav1ng payment uﬂder ’;fﬁl?‘f
: fthe Redundancy Payments Act. It bases thls on the argument ‘that through the ‘y“\“;"
| tk_Openlng ofa bankruptcy e change 1n the undertaklng, or et least in’ the owner pff~> i
C<lof the undertaking, oocurs and that therefore there 13 no longer e commltment on" the l
.oopart of the employer to ‘the prev1ous employment contraots.‘ltallan 19%131&t10n e

ER =
Ry

"‘z

nggadopts a oontrary poeltlon by etat1ng expressly in Paragraph 2 of Artlole 2119
' of the. Codlce Clv1le that the openlng of bankruptcy is: no- gustlflcetlon for the

]l~on the basas of the bankruptcy proceedlng. et

(o)

"~l*under the legal systems of all Member States.‘There is either a tlme limit

B Law. The employment relatlonships thus oontlnue by v1rtue of mandatory law. '
”;/It 15 not poseible hOWever to prevent the. undertaklng from belng llquldated

fi“g1v1ng of notloe by the employer w1thin the meanlng of the Dlsmlssals Protection

v

‘The extent of rlghts of preference 1n respect of employees' clalms 1s llmlted

~on’ reourrlng ‘claing oria llmlt to thelr amount, or (ae 13 most often the fﬂ‘gfffﬂﬁ S

case) a comblnatlon of the two 11m1ting facﬁors.'i; ‘ _Sf"

/




co) Tt is cxtremcly dlfflcult to nade a comparison of the r anklng of
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prexerred employees’ clalms with thet of otherpreferred clalms. Thls

o dlffrculty lles in the fact that the eyeteme of ranklng differ greatly from
”_one another. Flrstly there ere sub—d1v1ded svstems under whlch charges on

;movable and’ 1mmovable property, admlnlstratlon costs, clalms agalnst the generaléfa'
,body of credltors and general benkruptcy clalms are subgect 0 separate 1egal
, clas31f1catlons and the ranklng of* debts is determlned separately within each

of these blocks. Secondly, there are 11near svstems under whlch all claims

agelnst the bankruptcy ‘assets are 1ntegrated in a unlform scale of ranklng

e

lrrespectlve of thelr cla531floatlon. A comparlson of ranklng therefore

"iiappeers unsatlsfactory, especlally 1f it 1s expected to give an 1nd1catlon

'f:of the prospects of complete satlsfectlon of employees’ clalms. As a general

statement all that can be sald is that the redemtplon of charges on movable

end 1mmovable property, clalms of ‘the State arlslng from government taxes (wlth, o

‘ the exceptlon oft Denmark, the Federal Republlc of Germany ‘and the Netherlands g

‘and. the coets of the bankruptcy proceedings have precedence over preferentlal ;

" claims of employees.

: (da‘)

In order to achleve a greater protectlon of employees'clalms, some Member

States have in recent years introduced a special rlght of preference in

_addltlon to the_general rlght of" preference for employees' claims. The

essence of thls special rlght of, preference is that part of the preferred i‘fcv,
cemployees' clalns, ‘which is limited in time and amount, is granted absolute.

T or. almost absolute precedence over: all other clalms agalnst the bankruptcy

 assets, Here also, however, a comparlson of ranklng reveels very great

- dlfferences.

'In France employees’ clalms (prov1ded they are clalms for remuneretlon or

leav1ng 1ndemn1t1es) which have become due up to s1xty days (1n the cese of
seamen and commercial agents up to nlnety deys) before the Openlng of
the bankruptcy proceedlngs have absolute precedence up to a max1mum (for ‘

-*1977) of FF 7 220 per: month even over charges on movable and 1mmovab1e o

" property and claims of the State. i

>

~ In Italy employees' clalms engoylng specmal rlghts of preference are ranked

immediately after the costs of the benkruptcy proceedlngs and equally wlth
the clalms of 1ndustr1al credlt institutes, They are subgect 10 no’ llmlts A[f

Cas regards elther time or amount.
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'

o unloyees' spec1el rlght of preference, however, 11m1ted by the fect that
".ulcf ere,'ee e rule, rlght of preferenqe wlth regard to movable property
o and cannot eherefore be setiefied from the employer*e immoveble property.

}

4 ;g In Luxembourg employeee' clalms arlslng from the last three months before the Ll

openlng of the bankrupﬁcy and from the month 1n whlch the bankruptcy 1tse1f ‘
is opened engoy an ebsclute rlght of preference up to the amount of £

Lfrs 120 OOO but ere ranked efter eharges on movable and 1mmovab1e property.; ;1; 11}/§77

’,/‘

Laetly, 1n the Federel Republle of Germanv employees' clalms and company

pen51ons ere 1ncluded emong the clalms agalnst the general,body of credltors,
1n so far as they have: beCOme due wmthln the last six months before the

7‘ openlng of the bankruptcy. To thls extent they are to "be - satlsfied before eny 'jf";"v

general benkruptcy clalms. As clalms«agelnst the general body of credltors ‘
however, ‘they oceupy only the flfth rank after ths transactlons and acts o
of the llquldator, the contractual obllgatlons to which the bankruptcy
asoete are: eubgect, “the court costs of the debtor and the costs of the
bankruptcy proceedlngs. The redenptlon of chargee on movable and 1mmovab1e
property also tahes precedence over enployeee’clalms. A hlgher precedence
1s, however, accorded to employees' clalms er1s1ng from any "soclal plan" agreed
by the llquldetor W1th “the works councll and to- clalms for 1ndemn1t1es f{w, o
ar1s1ng from restrlctlons of operatlon or closures by the llquldator under-c‘”
Artlole 113 of the. Law on the Gonstltutlon of Cbmpanles. Ae these clalms are
founded on transaetlons and acts of the llquldator, they are ranked higher ‘f
than the other speclally preferred employees' clalms - in the flrst rank

of clalms against the general body of credltors.;i*"~"‘ SN

3. The deflclencv euwrentee

T"vem w1th very fevourable rlghts of preference, the enforcement of employees’ f‘7 |

"_yclelms under bankruptcy law hee eeverel weaknesses from a ‘social p01nﬁ‘of

v1ew. Flretly, the employee has- to rely on. e 1engthy procedure whose outcome |
lS in moet casee uncertaln, Secondly, eXperlence has,shown that the benkruptcy

7“{ aesets are often not. sufflclent to completely satlsfy even the preferred clalms. “

Finelly, the employee has no protectlon in other cases of the employer's ,1ﬁ'k“'fli:'a :
on 1nebliity to pay whlch do not lead to. the openlng of bankruptcy proeeedlngs. G

R
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*hcuﬁse of these'didadvanfagee the”majdfity'of Memberystates have set up |
\une01al lnstltutlons ‘whose task is to- neet outstanding employees! claims in
:the evbnt of the employer's 1n$olvency up: to a certain amount and 1ndependenuly

. of “ny 1nsolveney proceedlngs,and in tnls way to help to gecure the llvellhood

- of the employee. Such legal 1nstituilons ex1st in Belplum, Dennark, France,
The Federal Rebpublic of Germanv, the Netherlands and the Uhlted Klnpdom.
fAlthough the fundamental reason for such a’ deflclency guarantee is the same :

g 1n all cases, the 1egal prov151ons dlffer from one another on many p01nts, B

50 that it is necessary to examine them in detail

- (a) PrlﬂClples of organlsaulon

With the exceptlon of Franoe, the organlzatlon of the deflClency guarantee
\has unlform features in all Menber States that have 1ntroduced 1t These

Lare modelled on soc1al security prlnclplee s the scheme is flnanced by
‘conpulsory ccntrlbutlons from employers and. admlnlstered by 1ndependent
’[fhnds which are publlc 1nst1tut10ns organlzatlonally linked to the _
'_1employment admlnlstratlon. The ol‘cuatlon is slmghtly‘different in the
xl‘hetherlands, As the payments there are made from the "Wachtgelfonds" f"‘\ :
' 3f(redunaancy pay fund) industrial assoclatlons ~set up under the Unemploy=
.jment Beneflts Law, they are flnanced by equal contrlbutlons from the f
“employer and the employee. In the case of certaln types of 1nsolvency
on the part of the" employer the employee may, w1th1n the llmlts lald down ,
- by law, request that his outs tandlng clalms be met from the fund In
;_faccorﬂance with the principles of soczal securlty, this claim is absolute,;
1\‘1 e, it ex1sts 1rrespect1ve1y of’ whether the employer has actually paid
the conﬁrlbutlons that he is obllged by law to pay. On belng met from
iv;‘*bhe fund, the employees' clalms, to the extent of the sum pald out, are
: traneferred by law to the deflclency guarantee 1not1tutlons, which /

i can then enforce them agalnst the employer or. the bankruptcy assets. l‘””

‘leferences in the detalls of precedural law do not effect the basic "
,features of organlzatlon. Thus the result is ot affected by the fast - .
that in the Federal Republlc of" Germany the employment authorities can
' ‘require that the outstandlng employeee' clalms be met by the»liquldator o



v

eeif; wrere ne has sultable werkers at hlS dlsposal and the employment
: 1uhorltaeg meke the necessary funds avallable.iff ~-3f~ 3 .*'f' W

Tk defieieney gueren%ee is hewever erganieed ﬂifferenﬁly in Frenee. iy
*f*;“rench legislatlon provmdes for an 1nsurance scheme based on an assoc1atlen |
‘;[Jormed 301nt1y by the most reqpresentatlve employers' and werkers' organlzatlon 3[”1
and aperoved by the Mlnlster of Labour. ThlS a33001at10n has concluded an - ‘ ERe
‘i;{agreement with UNEDIC(natlonal elcknees funds fer werkers 1n 1ndustry and commerce)f;‘jﬂfgvf
‘,‘51Lcen ing the: latter to conduct 1ts affaire. ]k*g;.f}“f‘fffaltﬂ‘ fa?‘,ej -*VevFTf*f:;eyéé.ﬁ
‘"In connrast ﬁo uhe prov1smons 1n force 1n other Member States the French R i

"d sysbem guarantees that all emplqyees' clalms arlslng before the openlng of ' Py
“,elnsolvency proeeedlngs w1ll be pald.up te a max1mum of, dependlng on the nature {'Q‘f':}:f' 
fgoL the clalms, between PF 75 7oO and TP 187 720 (1n 1977) Thls guarantee of S e

’/f‘the 1nsurer or wnere the clalm 1s dlsputed L

,- f(b) Fln elng

,‘\ ; B

W1th %ne exceptlon of the Netherlands, where the scheme 1s flnanced from
/the "wechtgeldfonds”(rednndency pay fund) set up under the Unemployment
‘”Beneflts Lew, the fundu requlred for the defmcmency guarantee are raleed
'i;ﬂexclus1vely tnrough contrlbutlens by employers. These are 1ev1ed 1n s ,
”*f_i«addltlon te certaln soclal seeurlty contrlbutlons. The amount of the ;fr_g;ffﬂw :i
i 'contrlhutlons 1e leld dovm everywhere in accordance w1th the prlnclple Lot
1'f‘thet tne aceennts must be kept aﬁ leaet approx1mately 1n balance. Thls

fﬁff means that 1ﬁs amount is fxxed 1n advance or subsequently so that 1ncome
L and expendlture are balanced., a”f" . ‘ SR

‘j:f(e)»The rlsks eovered :

5’ffj\The deflelency guarantee protects the employee more exﬁen81vely than rlghts ; enff7‘ o

i ~of preference in bankruptey, in as much as 1n all Member States whlch have ‘ : fffe;f*f
f7‘1ntroduced thls eystem not only bankruptcy but elso other oeses of the #‘ Spve
”v\ixemployer’s 1nsolvency glve rlse to ﬁhe empleyeefs rlght to. elalm payment from

Ye

k'iffthe defleleney guarantee 1nst1tut10ns, In thls connectlen ﬁhere 1s agreement
”'3?'among the lews ef the Member States that only manlfest 1nsolvency sheuld be
fj}‘ff*taken 1nto con51deratlon. A.mere eessetlon of payments, i, e. the refusal of

' 5» the employer to make a payment owed to the empioyee or 1n hls fevour, _




~is in no c ee a ground 1n lteelf for 8 clalm for payment agelnst the :
: deflcloncy guerentee 1nsi1tuulons, where 1t 1s not a result of inablllty
4o pey. This doee noty hcwever, exnlude ﬁhe poeelbllity thet natlonal lew '

"d‘rmay - as ln the Nether‘ands - empower the deflclenqy guarantee 1nst1tutlon

f?nto make 1nter1m payments to cover the perlod between ﬁne ‘actual cessatlon \

fof payment and the" openlng of 1nsolvency proceedlngs, if thls 1nst1tut10n D

' “?comes to the conclu51on that the employer lS unable %o pay. ,_y\f,

‘:_ The questlon of the elrucmstancee under whlch the employer's 1nab111ty ' '
i fto pay should;be regarded as manlfest depends to a great extent on the i"_:? o
: types of procedure that the 1nsolvency laws of ‘the Member States make

i avallable in general for the purpose of dlSClOSlng 1nsolvency. Thus ‘iv

‘zdlfferences are apparent from one ‘State to another even w1th regard
o the deflclency guarantee, These are not, however, dlfferences of . o
"Q~pr1nciple, 80 that cssentlally a certain unlformlty of th rlSkS covered can :

f,be dlscerned

‘eﬁaanruptcvg edmlnlstrabnon of an eetate under the law ef Lankructcy and

- and Uhcre it is laid down as & formel 1nsolvency procedure - conpulsory
5«?11qu1datlon are 1n all cases recognlzed as proof of 1nsolvency. In France,\A
 the deflclency euarantee becomes operatlve not only in theevent of =
‘:~1nab111by te pay but also if cessatlon of payment due to 1ack of assets 1s

| '}’fpreved 1n formal 1nsolvency proceedlngs‘ In the Federal Republlc of Germany, 1‘dd\i

v. 3ud1cial comp081tlon proceedlngs are. not regarded as a proof of 1nabl11ty
. to pay olnce they are permlsslble only where all preferred clalms have : S
: becn fully met beforehand, In Dennark, the Law of June 1975 amended the Bankruptqy;f.

" code s0 %net now spe01al comp051tlon proceedlngs precede the bankruptey

‘ proceedlngs. Clalms for remuneratlon arising 1n the perlod between the cessatlon

e{eof paynentxand the openlnw of bankruptcy proceodlngs as such, 1 e durlng the

'f j:;00ﬂp051tlon Droceedlngo; enaoy preference undor Artlcle 32 of the Bankruptcy
“'\3Code. However, the Law on the Employees' Guaranﬁee Fund, whlch llmlts the

V'deflclency guarantee to clalms engoylng preference under Artlcle 33 of the

"thankruptcy Code and excludes those ‘coming under Artlcle 32 of the Gode, has not

: ; ,durlng the conposxtlon.

‘been amended to brlne it 1ntc 11ne with the new legal p081t10n. It 1s thus, e
at present, purely de facto that the Employees' Guarantee Tund pays uy to the’
speCLfled preccedlngu 11m1ts employees! clalms for remuneraﬁlon arlsing



| ‘rvfioor are greator dlfferences w1th revard to the question of the crlterla to
ef,be epollo@ to a certemn whether. ;neelvenoy is manlfeeﬁ when thls oannot be . e T
R Labliened in formal prooeedlngs. Under Fregch law, a claim for payment agalnst ij,}e¢'
"Eftne defioiency guarantee 1nst1tutlons 1s p0551b1e only where lt arlses from ‘
"t “formaﬂ bankrunucv eroceed%mgg or compulsory 11qu1datlon. In- the Unlted Klngdom

"iby v1rtue of uectlon 69 of tne Employment Protecﬁlon Act, a clalm 1s poo31ble ;_fﬁ_;“fef
'“”Ah‘:ngt only where 1t arlses from bankruptcy, the admlnlstratloh of an estate under
;fqthe lew of bankrup%QJ or compul ory llquldatlon, but also where 1t arlses from : -

J veluntary 11qu1detion carrle& out to avert compulsory 11qu1dat10n. Bel lum,,/‘fe'fle:jﬂj

3 »ijonmnrk and ‘the Federal Republlc of Germggz require that for a clalm to arlse‘ f*};f[ﬂhf

o dn the event of 1nsolvency wh¢ch 1s not formally establlshed, the cessatlon

- ﬂof the bHQIHSSS must be a consequence of 1nsolvency./1n the Vederal Republlc ;
o 7of Germanx a complote ceesatlon of buSlne 38 1s requlred Another condltlon f‘e*:\f-'
that no appllcetlon for the openlng of bankruptoy proceedlngs is made

:'“o;jano that there s 1o quesﬁlon of. banﬁruptcy proceedlngs because of a lack of

‘jfagsete. A clelm for payeeat 1s however perm1331ble here even wlthout the ?‘j ,“
‘rcepseblon of buS1ness where an- eppllcatlon for “the openlng of bankruptcy
\“proceedlnvs has been regected by the court because of lack of assets. In

»4 f‘DenmerP eay closure of an. establlshment is sufflclent where it 1s the result
: fof of proven 1neb111ty to pay. | o' 5 o ] IR
i .:~Netherlands law permlts a clelm for payment in respect of any type of
‘,;ifoLneolvency., S -;4_“ 1,;‘«"\‘

ffi(dfiCondltlons and llmltu of the clalm - Re]atlonshlp to rlpbts of preference under
o - aIﬂcx%u?tcer ILeIJ Py ER v i '\ '

‘oo’There are agaln conslderable dlfferences 1n thls connectlon betyeen the
‘;‘legal systems of the Member Sta%es, leedlng to 4 paradox1cal 31tuatlon R

:1gflw1th regard to bankruptcy~law, On the one hend 1t has already been establlshed
‘7\that the deflclenqy guaranﬁee goes beyond the bounds of bankruptcy 1aw, 51nce

fflt also extends to other types of employerst 1nsolvency not 1nvolv1ng &»fff,f?Rov5"
‘bankruptcy proceedlngs. On. the other hand the ‘clains of employees agalnst -

i the def1°1en0y guarantee 1nst1tutlons are in some Iember uteteo more ;

;, ;_ restr1cted w1th regard to the1r~cond1tlons, amounts and tlme scale than e_,ﬁ
,iepreferred bankruntcy clalms. In thls case the employee is guaranteed only

«fﬁe;a part of his banxruptex clalme. To obtaln the remelnoer, he must stlll

J;?Jf take parﬁ in ‘the bankruptej proceedlngs. There@;s agreement among the legal e

,,‘:x systems only to the effeot that the cencept of clalms ar131ng from the ‘e‘,;j}fL'Vof“i”

! I
R .
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‘~"eloyvonb reletlenshlp should be undergtood in the broadest sense, 1n

i \def;eieney gueren%ee ele@ %hie naneept e@vera not enly ele;me for wages,'
“but also bonuses, hollday pay and addltlonal holldej remuneratlon, -

the seme way as under bankruptcy law. $hue, fbr the purposes’ of the

g“compeneaﬁlon for: unfalr dlsmiseal, 1eav1ng 1ndemn1t1es, ete, Only German
- law wekes a snell resbrlctlon in that it excludes c0hpensatlon for

rostralnts of orade and remuneratlon for certaln 1ndependant covmerclal

"agents from. the dellclency guerentee, although under bankruptcy law they

are amon@ %he clalm avalnst the general body of credltors, i, B the

speomallJ preferred clelms.,

f Payments for lﬂVBnLlOﬂS by employeos are also excluded from " the deflclenqy

9ueranteo under German law. Just as. the 1nclu31on of leav1ng 1ndemn1t1es
among pre;erred rlehﬁs is dlsputed, 50 there 1s dlspute as to whether thej :

should be covered by the deflclency guarantee. o

| (aa)

As revards the cond1t¢one for a clalm, the follow1ng pos1tlons nay be

dlstlngulshed

- dhen 1nab111tv to pay or cessatlon of payment, wltn or w1thout clooure of s
the undertaklnb have beon establlshed in formal 1nsolvenoy proceedlnds, o
- there is a olalm agalnst tne deflclency guarantee institutions. This is the |
legel p031tlon in Dennark, France, the Pcderal Repubjlc of Gerweny, the b ;J,F

ﬂetherlando and the Dnlted Ilnﬁdom. :

B Paymente are nade under tne de;lclency guarantee only wnere a ceseatlon s

~ (bi:o

of buelness or a reductlon 1n actlvlbles whxch is classed as a cessatlon ,
of buelnese actually occurs. Thls is the legal p051t10n in Relglun.‘.n

The 11n1to of the claimg agalnst the deflclency guarantee 1nst1tutlons may S

'.4be cla851f1ed as follows

- One olutlon is that the deflclency guerantee 1nst1tutlons meet all the

"“employee's outstandlng clalms avalnst the 1nsolvent employer, subgect

to certain 11m1ta as regards amount but without eny tlme limit and
1rrespect1ve of uhelr ranklng 1n the: baﬂkruptCJ. Thls solutlon 1s applled"

in Erance, The only link here w1th bankruptcy law lles in the time

: 11w1us w1th1n whlch clalme must be settled
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"

o o'(0¢LoJO§oy guaranoeo lnstltutlons ha ve to settle 80901a11y preferrod clalms

' f vuoh;n fmftoon days, and other clazms wlthln three months and elght days of the(?fﬁf""fer

nonine of” %he bankruptcy or of the compulsory liquidation. a ;  gj{[,

"yf,&nothor polution 13 that 811 emploveeev cJonms un:ch heve preferentlal qtatuq

in the banruptcy are. covered by the def1c1ency guarantee 1nst1uutlons._To”‘

‘ f]tn1s extont uhero is agreement between bankruptcy law and deflolency guarantees,kfive7“f,;

'“‘fhls 1s the’ case 1n\pr1nc1ple in Denmerk, where, however, the amount of the

ii;gclalms agalnst the deflclency guarantee 1nst1tutlons ;s restrlcted to
\ eg‘DLr. 25.000 per employee (beforo tax.) The taxols credmted separately to

1,uhe employee’e tax aceount buu does not have to be pald by the guarantee fund ff‘;¢7 ;e1f;

o ‘Dndor a thlrd syston, clalms analnsﬁ the deflolency guarantee 1nst1ﬁutlons are

<f,ﬂore 11m1ted 1n relatlon to »lme than preferred or spe01ally preferred e
i benhruptoy clalmp, buu are sat¢sflod to thelr full amount subject to these  9¢j‘f ”
: 1ne llmlts. mere the employee ha unsatlsfied clalms ¢rom ‘an earller date,,~ff*

fﬂfhe hes to have recouree ﬁo the emoioyer or the bankruptcy assets. This eyetem,ex1sts ,??37U

efﬂoin the Federdl Reeubllc of Germanv and in the Netherlands ln aocoréance w1th the ,_‘1IvFVT'

L ,follow1nﬁ eondlolons ;‘,\ T

er’BenkruetoV loy p051ﬁ10n  ‘¥"

Teder 1 Reoubllc of Germanv

- upoolaljy preferred | up to elx months Up to three months of the ex1st1ng

‘“]fbefore the openinv of the bankruptoy 1,memp10Jment relatlonshlo before the i SRR
3t\preferced 3 un to oae year before L opening of ﬁhe bankruptcy or*the fj[fhw‘”ezo"'cw'

Z’"the openlng of the banhrupﬁcy. : ,:[:V;;lnablllty of the employer to pay.v
'ellﬂotherlando : 7 : | ;"/ o‘; ” ‘e’ e o
;°Preforred for the year preeeding 'fiUp ﬁo %hlrteen weeks before the et
“\, the openlnw of the banlruthJ and 5"open1n@ of the bankruntoy, plus L
’7»ﬁhe ourrent year, in addltlon o 1]4e‘fpayment of wages durlng the perlod I
leaving 1ndemn1ty. ¢N7'j”]o:; ,:o‘:f‘L\of notlce, hellday pay. and- addltlonalf.ff\e*“‘“"5
o gt _/_‘ SR UENE R 'hollday pay for all full leave year.-‘» .

T




fluy\nder a fourth system the deflc1ency guarantee 1s more 11m1ted in relatﬂon '

- “both to blme and to. amount than preferred bankruptcy claims. This system e
. was lntroduced in the United Klngdom by the Employment Protecblon Act 1975
’l(Sectlon 64, Subsections 3 and 5)¢ Under this Act employees' claims have i

"f spe01al preference w1thout restrlctlon 1n the bankruptcy of thelr employer. "

' The deflclency guarantee is on the other hand restrlcted in-the case of

y-recurrlng payments to elght Weeks and 1n the case of holiday pay to- six .
- weeks, provlded the hollday entltlement has become due within the twelve =
”months precedlng the point - at which a clalm on the def1c1ency guarantee'b
, arlses. In addltlon, that part of any emount due whlch is to be calculated
:"on the basis of units of tlme must not exceed,£ 80 per week, ThlS sum may 7/k‘
fbe‘varled by the Secretary of State. These llmltatlons do not apply in the |
..case of leav1ng 1ndemn1t1es and damages for wrongful dismlssal

"The Belglan rules cannot be, cla351f1ed w1th1n these systems because of thelr"_i‘”"
\ ’peculiar features.,Here the employee has a c¢laim agalnst the deflclency f,y;qr
;’guarantee 1nst1tutlons only where the employment is ended as a result of the f;ifl
cessatlon of bu31ness wlthln ‘a perlod from twelve months before the ceesatlon.f_r
. of bus1ness in the case of‘workers, or elghteen months in the case of salarled‘yj\“ T
femployees, to twelve months after the cessatlon of bu81ness. For employees who i

are engaged on act1v1t1es resultlng from the cessatlon of the bu51ness, ‘the

';3perlod is, extended up to three years after the cessatlon of busmness. The ;,;f

namount is moreover limited to Bfrs.,éSO 000 per employee. Thls amount bears jv e
ffnc relatlon to bankruptcy law, because a preferred bankruptcy clalm may noﬁ _
‘Yexceed Bfrs. 300 OOO 3 the. deflclency guarantee therefore exceeds rights dn

‘?;of preference.



() S
M“ijhe enly queetlen to be cene;dered ;n thme conneetlen is. whether these R
“ilcontrlbutlens also beneflt from the deflclency guarantee. Thls is the :fif

‘fcase only 1n Bel 1um, the Federal Re,ubllc o’ German’ and the Unlted
*iiflen dom, and in France for sxckness and a001dent 1nsurance. It should
l'»;be noted 1n thls respect that 1n Belgl and 1n the Federal Republic e
‘:l;of Gegmanx these contrlbutlons are treated as employees’ clalms as ‘gfléy
i‘if;regards the clalm condltlons.‘In the Unlted Klngdom, however, “, ITRET

';gJSection 65 of the Employment/Protectlon Act provmdes for a very
l‘ﬁ\ﬁcompllcated procedure. In the Netherlands the employee's share of the

Cowsesa/te

Contributlone to the soclal securltz lnstltutlon J!‘fVJl

j"contrlbutlons is lndlrectly Covered by the deficlency guarantee in. fl'L‘ismfif"’J

'ﬁffi‘the eense ‘that, for the purposes of calculatlon, it is included in the ;
";7loutstand1ng wages: to be pa1d by the "Wachtgeldfonds" (redundancy pay fund)

‘ :ffIn all other Member Stetes outstandlng contributlons to the s001al

/miand is then deducted at source 1n the normal W&Y~_;

\securlty scheme are treeted exclu51vely as. general bankruptcy clalms..f;[ feffi5'ﬁ

\~7Thls 13 frequently hustlfled on the grounds that there 1s no need for ;_5f?l57f

A:ijfaspecaal protectlon, smnce the employee recelves the s001al secﬂrlty G
’ ’},;payments 1ald down by law 1rrespect1vely of whether the contrlbutione :fnjff
'h;have actuelly been pald 5 R , o

"ilgThe ex1sting legal p031tlon presents a relatlvely large number of problems
3*and dlfferences between the Member States ‘as regards the treatment of g

irgiiThree basic sltuatlons may be dlstlngulshed

~f'femployer respon31ble.kyff;m\]ﬂ

‘Gompanv pen31one /l‘7~it ‘_f*" '

SRR

fffCompany retlrement pen51one in the event ef the 1nsolvency of the -‘”1*il“39ffl,ﬁfgkff

~¢;xn;g_a. *;fk,{f,”' SRS u;*H* “1-\T};“:

%:ff(ee) Where pen31ons are not covered by the general assets of the under~\¥;vuf'ef

'1‘tak1ng, but rather by pen51on funds whlch are. separate from these ﬂiw'f
h:fgeneral assets or: by 1nsurance pOllCleS taken out by the employer
'vﬁln fayour of hls employees, the questlon arlses as to how fer :
| ffoutstandlng contrlbutlons owed ‘to the fund or 1nsurance undertaklng
";should be. peld by the deflclency guarantee 1nst1tutlons as g“‘ﬂ'
ﬁfemployees' clalms. Thls eppears only to happen in Belgi . bhe
”7‘Federal Republlc of Germanv and the Netherlands (1n the last cese

n'iﬁonly in relatlon to the twelve months precedlng the openxng of ‘,;fﬁewl“"

"7l;1nsolvency proceedlnge) 'fﬂ"ff,gge,w, o JAw:f;i;;

PR S [
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(bo)

CE L WA B

G alns 1or outhtandlng contrlbutlons must be dlstlnvulshed

,from outstanalng pen31on payments due to pens1oned empLoyees

‘”Mmrom the tmme before “the. open;ng of lneolVency proceedlnge. The
"questlon of guaranteelng such outstendlng pension clalms only

r'becomes 1mportant, however, if the penslon fund has no- 1ndependent

assets separate from the general assets of the undertaklng and

dn‘therefore falls into the 1nsolvency assets together W1th the rest

of ‘the undertaklng's assets. In this case it is assumed, at least in

J,Belalum and the Netherlands, that ‘these clelms on a company A

”‘pen31on scheme ere clalms arlslng from a former employment

‘ecreletlonshlp and therefore come w1th1n ‘the scope of the

"‘deflolency guarantee. In the Federal Republic of Germanv thls

. questlon is covered by the\more w1dely appllcable provxslons L

v *descrlbed under (co) below.,”

(o)

The questlon of how gpectatlon of company pensmons and pen51on

.»payments becomlnv due in the future can be protected agalnst the in- ey

solvency of ‘the employer respon51b1e is a problem of a dlfferent SO

,,order. The deflclency uarantee 1s not sufficient in such cases, el

’Slnce the commltments 1nvolved are frequently long-term 1n‘

'if:nature. So. far, tuo eolutlons have emerged in the Member States.f :

\;,

o One solutlon is for natlonel law to obllge the employer to aocumulaﬁe_{” :

 the cepltal necesserv to cover pensions . separatelv from the general . NERER

essete of the undertaklna.:Thls ‘reduces to a mlnlmum the rlsk that

“the 1nsolvency of: the employer w1ll also lead to. the loss of the

fcepltal needed to cover the undertaklng's pen31on echeme. This

1'separate capltel accumulatlon ls achleved elther by requlrlng the

“employer “to. take out 1nsurance pollcles to. cover any company

pensions (as 1s the case’ ln Denmark under Lew No. 163 of 26 May 1959

1 on the’ superv131on of pension funds and to some extent also 1n the

Netherlands), or. by requiring theﬁ the accumulated capltal be

,allocated to. flnanclally 1ndependent company pen81on fUnd under
:spe01al pen31on rules (ae is the case in the Netherlends) '



“‘”fund are lleble to contrlbute. Where the employer can 1o 1onger ‘meét-

";\form of 1nsolvency provlded for under the law, they are taken over

.

. V/305/1/76 [N

)

“\lno snoond eolutlon 1s tne szeeem for gueranteelng pen31ons developed };‘e'ef7ﬂfvfa,‘
‘ff;ln the Wederel Reeubllc of Germanv, whlch 1s 1ntended to provmde a jj];ffgj § 'i7v“;,x#

i comprehen81ve guarentee for eXpectetione of cempaﬂy pensione'and ﬁf?jl“};ylﬁf’ S
v_pen31on payments becoming due 1n the future even in the event’ of fﬁwf’?”j(/}?,f«~;ﬂ‘-

f\,\;nsolvency of the' pens;on assets. This system 15 regulated 1n Artmcles 7-11\7
and 14 of" the Compeny Penswns Law of 19 December 1974 and has the :
”,gf0110w1ng b&SIC prov131ons SR o

'n,‘”;' L ”‘.V‘”'

; "Pen51on Guarantee Ase001at10n" was set up JOlntly by the Bundes—{i‘:t“;iﬁc
,feverelnlgung der Deutschen Arbeltgeberverbénde (Federal Uhlon of
EfEmployers' A63001at10ns), the Bundesverband der Deutschen Industrle , e

\7';(Federal A35001at10n of German Industry), and the_Verband der Lebens- Qei75,j{ﬁf%f?ik i

-',ver31cherungsunternehmen (Assoclatlon of Llfe Assurance Undertaklngs)  e)ei°i3{:;ﬂf1ﬁ
‘ FAltthough it is a mutual Ainsurance assocletlon under prlvate law, it hes U
‘ﬁjbeen granted publlc law powers. All employers who have made pen31on f\' 4 e ;
,:e:promlsee dlrectly or admlnlster a company penslon scheme through a pen31on { pC..;:,,(,

V;“the pensmon commltments 1n the future becauee of bankruptcy or another‘ |

by 1aw by the Pen51on Guarantee A830c1atlon. A preeondltlon is that

K”f ;the exeectatlon of a company pen51on ehould have arisen at the tlme off)*f[}ff'fgf,ug»,!

:‘“'3‘the opening of the bankruptcy or at the oneet of the employer's ff'»v R

“ijlnsolveney. Irrespectlve of the amount of the orlglnal pen31on

fcommltment, the empleyee’s clalm 1s restrlcted to admax1mum of three
tlmes the 1ncone lxmlt for contrlbutlens for the etatutory pen31en " -
filnsurance scheme appllcable at the tlme when the pens1on flrst matures.e

,f5gﬁTh1s glves a maximun amount of DM 8 400 per month where the flrsh -
t“i«maturltj date 1e in’ 1975. Mo S s !
R X - g
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w" An at empt is made below to group together those p01nts on whlch theref

"f:_lc reletlve agreement among the: Member Stetes and to rev1ew

‘ theee questions on whieh there are eensiderable differenoe,

‘,,(a) Fundamental queetlone s it 1s agreed that

/‘

'~ there is a need for greater Drotectlon of employees agamnst

thelr employers' 1nsolvency,

- protected employees' clalms should cover all pecunlarv clalms

arlslnr from the enplovment relatlonshlp, i. e. not only waves

f 1n the strlot sense of the word but also all frlnge beneflts. L

' .There are. dlfferenoee w1th regard to the wez in whlch the protectlon
,~should be achleved There are essentlally two systems to be.
',‘.,talcen 1nto cons:l.deratlon : the’ stralgh forward oankru'otcy law
7‘solut10n of the preferentlal or spe01ally preferentlal ranklng
- of employees* clalms on the one ‘hand and the guaranteelng of. :
fklemployees* clalms throught a puollc fund on the other. In thls e
‘l*connectlon it 1s, however, apparent that there is a clear tendency
: 7vamong the Member Stetes towards guaranteelng employees'claims from ;?’,
"jt a publlc fund ‘This tendency 1s based on the experlence that _“ 4
'prreferentlal ranklng under bankruptcy law alone is not “?"\l‘ ol t'il“
sufficient +to grant the employee adequate protectlon agalnst \' :

Ma_the employers' 1nsolvency.

'The solutlon adopted in only a few ﬁember States where the protectlon ol:

'of employees is restrlcted to the Dreservatlon of thelr jobs or .

- o llnanclal securltv egalnet unemployment ar1s1ng from “the employers*‘

1nsolvency does not appear to achieve the aim, Flrstly, the llvellhoodw?‘~!
kof the employee can be guaranteed only ‘to a very llmlted extent in
7‘{thls way, 81nce these are means which are 1neffeot1ve in- the face of
’cessatlon of bu51ness on a large scale. Secondly, they offer no
‘.proteotlon agalnst the loss of rlghts already acqulred, whlch might
‘t'be con31derable énd become a v1tal matter for the employee.~f“' ’

'



(b)

s

Proforentlal ranklng under bankruotov law there{are‘unﬁsuaiiy iafge"

/‘dlfferences w:th regard to the bype and extent of the preferentlal

“franklng of employees' clalms under- bankruptcy law. Thls is largelj

/‘,due to ‘the fact thab the rlghts of preference haNe to be con51dered

“ae parts of the overall bankruptcy law eystems 1n the 1ndlv1dual

1‘ Membor Statee and therefore depend on thelr 3001al values.yﬁh

'\j‘approx1matlon of rlghte of preference would be bound to come. up

‘,agalnst great problems, as long as the bankruptcy 1aw systems as ?317“:ff'””’

' a'whole. have not been approx1mated The proposal for a conventionf‘¢;“"‘

‘ff?pureuant to Artlcle 220" of the EEC Treaty mentloned in the

B 7('?:);

“,1the deflclenqy guarantee there 1s substantlal agreement that

"glntroductlon 1s not therefore adequate for an overall harmonlzatlon.fd 35"

N

Deflciencv Fuarentee 3odn those Nember States whlch have 1ntroduoed \,$25"

(l) hls protectlon should be 1ntroduoed throuvh legal measures,'y‘

(11) it should be pranbed through publlc or Dubllc Loy funds in iﬁifbk"'

«!accordunce wlth the br1n01ples of the soolal securlty

A

- scheme,
ot g

‘(iii) The necessary funds uhOUld be obtalned exclusxvely

from contrlbutlono from emplovers, on the pr1nc1p1e that

,accounte should be- xept at least approxmyaxelj 1n balance, ‘ |

3 (iV) 1n addltlon 4o bankrupth, other typee of provable 1nsolvency

' _,«of the employer should be covered

;)

‘There are sllght dlfferenoes on the questlon of how to the employer's ”1§!-r;fﬁy

-Yblneolvency should be proved

: H‘There are conslderable dlfferences w1th regard to the follow1ng
‘*‘?ffquesblons s '

(1) the relatlonshlp of the deflclency guarantee to preferentlal
ranklng under bankruptcy law. (dependence or 1ndependence), ‘,/f

| }.(il) the condltlons governlng the employee's clalm agalnst the 8

deflclency guarantee 1nst1tutlons. L




(q)

260 o /305/1/76

( ) the tlme limlts and maxlmum amounts tc vhich the deficiency

v

guarantee should be' subgect

Companv pen81ons : no solutlon has yet been found in. tne hember

Status with reaard to the safeguardlng of exnectatlon ofband

‘;_future claims to company oen51ons in the event of the emoloyer's 
: »1nsolvency. Only the. Tederal Republlc of Germanv has developed ‘
' a general legal model based on. tho pr1nc1p1e of compulsory insurance,
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Debates of the European Parliament

: e —
President. — I call Oral Question No 36 by Mr Kava-
nagh : , :

Will the Council request the Commission to present
proposals, for immediate adoption, to deal with control
of multinationals in order to" prevent the recurrence of
situations ‘such ‘as that which recently .developed in
Ireland where the multinational company AKZO closed
its subsidiary Ferenka precipitately, causing serious unem-
ployment, without complying with the national legisla-
tion, or the appropriate Community directives on collec-
tive dismissals and- maintenance of acquired rights?

Mr Simonet, President-in-Office of the Council. —
(F) The question of preparing a code of conduct for
multinationals is under consideration in the. appro-
priate international bodies. and the Commission is.
taking an active part in the proceedings.

No specific proposals” regarding control of multina-
tionals are before the Council at present but it has
already adopted a number of instruments which
should mitigate the social effects of certain economic
measures.

In order‘to implement the protective measures of the
Council Directive of 17-February 1975 on collective
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Simonet

redundancies, Member States had two years from that
date to adopt the necessary laws, regulations and admi-
nistrative provisions. .

The relevant Irish leg;islation, which is the Protection
of Employment Act 1977, has been in operation since
10 May 1977.

Mr Kavanagh. — In view of the fact that the same
multinational, Akzo, announced on 27 September
1975 that one of its branches, ENKA, intended to
reduce its work-force from 43 000 to 37 000 by the
end of 1977, and that the consequence of that step
was the subject of an oral question with debate on
behalf of the Committee “on Social Affairs and
Employment in this House, on 14 October 1975, does
the President-in-Office not agree that the Commis-
sion had adequate notice to adopt a Community initia-
tive against this multinational, which totally disre-
garded national legislation and created widespread
hardship in one of the most depressed areas of the
Community, Limerick, by throwing 1 400 people out
of work without applying the provisions of Directive
No 75/129 on collective redundancies, which is now
included in Irish national legislation ?

Mr Simonet. — (F) Some of the arguments I hear
put forward in this Parliament strike me as a rather
self-contradictory. You cannot accuse the Commission
and the President-in-Office of the Council of fanati-
cally trying to harmonize everything that happens
within the Community and at the same time ask it to
deal with a question which only concerns the govern-
ment of one Member State. The government of the
Member State in question is responsible for applying
its own legislation, not the Community.

Sir Geoffrey de Freitas. — That is well understood,
but is it not a fact that the Council could do more to
encourage ministers to give more attention in their
own countries to the serious problems caused — if it
is true as alleged here — when the national laws are
being broken ?

Mr Simonet. — (F) Sir Geoffrey, like yourself, I am a
fairly good European, but there is one thing I would
never do. If I were to take advantage of my position as
President-in-Office of the Council to start preaching
to my colleagues and telling them off for not applying
their own legislation, I would no doubt come in for a
certain amount of criticism from you and some of
your colleagues. You yourself are a member of the
House of Commons and you will no doubt agree that
the application of national legislation is a national
matter in so far as it does not affect the interests of
the Community and the other Member States.

(Applause from certain quarters)

Mr PEstrange. — Is the Council aware that at

present, under existing law and regulations, it is too

easy for multinationals to move into a particular
country while the going is godd, to make money and
then, if recession takes place, to pull out and leave the
workers without jobs or their livelihood ? Will the
President-in-office not agree that this is an urgent
matter, and could he give us any hint of when the
code of conduct that he has mentioned earlier, will be
introduced ? :

.Mr Simonet- — (F) I am'if-ully aware of this. I will

even go so far as'to say that one of the reasons why
many people in Europe deplore the Community’s
inability to bring much force to bear in political
matters — a relatively new field — lies in the fact that
the Community authorities are not in same negoti-
ating position as the multinationals. In effect, it is like
fighting the Second World War with the weapons
used in the Franco-Prussian War of 1870. The multi-
nationals have the advantages of ‘mobility, decisive-
ness, flexibility and the possibility of playing one
Member State off against another or the Community
against other countries which the Community as a
political force clearly does not. This is the very reason
why we want the Community to be something more
than a customs union with the occasional common
policy. It should become a decision-making centre
which can negotiate on equal terms with the most
powerful elements in the private sector.

Mr Herbert. — Will the Council propose measures,
or support the measures being taken by the Irish
Government, in its efforts to solve the huge social and
grave unemployment problems of the Limerick
region, caused by the closure of the Ferenka plant?

Mr Simonet. — (F) There are, within the Commu-
nity, a variety of mechanisms specifically designed to
solve the problems of the regions most hard-hit by
structural unemployment. I do not. feel that Ireland
has ‘any particular reason to complain in this respect.
The Council is certainly aware of the grave problems
affecting certain regions of the Community.

Mr Prescott. — The President-in-Office has
expressed a number of fine sentiments about the
control of multinationals, but is he not aware that the
Council has ignored recommendations, both from the
Commission and this House, for the control of multi-
nationals ? It has, in fact, implemented one control of
multinationals which requires Third World countries
to give a promise to the Community, when receiving
Community aid, that they will not nationalize these
multinationals. The only action you have taken is to
strengthen the multinationals and not weaken them.

Mr Simonet. — (F) If 1 have understood him
correctly, Mr Prescott is trying to use my reply to
show that the Community — which he does not want.
to be a community — should take a more radical
approach to the multinationals.
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