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The Canussion;has initiated infringement proceedings on the

. provision concerning leave for adoptionm, which is denied to
-wen. Formal potice: 30 July 1980. Opinion: 4 May 1981. o
'Actzon brought before the Court, see case 163/82 above.. -

-Italy is the only country where provxslon is nade for renuneratlon ,
during parental leave. : _ ; : N

5.7.5. Peraans who consxder themselves wronsad may, elax& radras&‘before
- the magistrate competent for the. place where the offence was
connztted The leglslatxon, however, does. not cover the ;ntzre N
field of application of the Directive. . .
ﬂ&ctaon £o claim legal remedy may‘ha brought by ttade nniana.
Publxc'emplqyees on the other hand must: bring their case before
the administrative tribunals. Workers in the prlv ate sector,
_the self-employed and applicants for private training: .courses
. .are entitled to claim legal remedy and must bring their case
.before. the local magistrates (pnetore) Tht burden of ptaof
lies thh the employer.., o ;

5;2.6Q.The 1aw congaxns»no provision regarding Lnforngt1pn. i&ggsimie
unions h@veedzstrlbuted booklets. P 'g e

,5;7.?. At present, a survey of 1nd1rect dlscrxmznationnis under tuy in
,.th& appropriate circles. - o R

,537;é‘ Cases brought to court o
) Some 30 rulings have been handed down in ‘this ar
" one remaxkable case: xn a- rullng haaﬂed dﬁﬂ&

iwho had been refused access to the Naval Academy; ‘;m_,“;t

5.8. zgglemeﬂtatzon of Directive 76/207 by Luxembcurg

5. 8.1. &he Cenmisszon has 1n1t1ated 1nfr1ngenent proceed;ngs against
.- Luxembourg for failure to apply the Directive. |
Formal notice to adopt specific measures: 19 July 1979.
Reasoned opinion:. 28 March 1980,
 Following adoption of the law of 8 December 1981 the 1nfringenent
proceed1ngs were flled.

The law of 8 Decembex 1981 on equal treatment of nen;and women
agpl;as»tnraccess to. employment, promotion, guidance, training,
further training and retraining, access to a selﬁ-smplayed g
occupation and working conditions (Article 1). The principle
implies the absence of.any. dxscrimina:;ey based on sex, either

...direct ox indirect, by reference in ptrticular to. famlly or marital
status (Article 2). : :

5.8.2. Any provisions in an agreement, regulation or law cpntraty to
the principle of equal treatment as .defined: by the law is null
and void (Article 6). E , . .




5.8.3.
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Prov1sxona11y, legal ‘and ddministratzve provisions restrictingl
the employment of’ wnmgg'i ijp the following areas are not considered
contrary to the Law: ight work; army volunteers; employment

‘as officers, sergeants and constables in the police force and

the gendarnerie,; the ‘customs service; the ministry; the postal
service; prison watdernw the forestry ‘service or measenger
service. ek ‘ :

The Law ptovxdes thnt;afte “tultlng the trade assoclat1ons and
the Committee on‘Homan~aaEmpid¥ment, the Government may
determine when sex may bé: sgacified“an one of the conditions of

' employment, including the training leading to it, or where the

5.8.4.

:5.8.5:De

5.»8.6.

_training or retrainh

5.8.7.

5.8.8.

nature of the activity 18 such that sex constltutes a determining
.factor (&xtxcké 3) SR i ‘

Measures to promnte eQual o f“ﬂif“*txgs and measures to protect
women, particularly in the case of pregnincy or maternity, are

‘not considared as contraty‘bo,the Law (pas1t1ve dxscrim;nation).

facto seriminatian is prohibxted with ragar& to access to
all tyﬁescaad all levels of Vocational guidance, training, further
training and retraining (Article 4) and as regards working
conditlons CArticle 5) and accgss to employment (Article 3).

The law ptaﬁibmts any‘:gferencﬁ ta sex in the conditions or
criteria for access to vo atxonal guidance, ‘training, further
g, or the inclusion in these ‘conditions or
criteria of clauses Which amount to or imply diserimination based
on sex; the pfeientation of training courses as more suitable
for one sex; wrefusal of asccess to ome of the abovementioned

‘areas for reasons dzrectiy or 1ndirect1y related to the person s

gex.,

Working eondiciana are not éefxaed. Articte“S enéu:es'equality
in working conditions and ‘dismissal. :The law provides that
employers or those publishing vacancy notices or job anmouncements
may not refer, even implicitly, to a particular sex. Provision
is made for crimxn&l law penaltmes against offenders.

The law provides for'protection agaxnst dxsm;ssal, the main

 reason for which is based on the employer's reaction to: a
- reasoped cﬂm?l&lntﬁﬂﬁd e

ither within the undertaking or private
or public departs h ‘employs the worker, or to the
Inspectorate of Labaut,;or legal proceedings aimed at enforcing
compliance wzmh the pﬁxneiple of equal treatment in the sectors
referred to in the Law (Article 8)

! For more detailé‘Seé Aggidnw3,1p.i79.
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The right of redress: claims-in the _private sectgr are hrm»ght '
--before the court competent on matters concernin mhmt
comtracts; and in the public sector before the
+Claims .Compittee. The right to claim redress. is-indi
. if the complaint concerns the application: of .the pr aiple of
&qu&l t:xe&tment under a collective agreement, the trade

. may take part in the proceeda.ngs. The burden of pmf }ies with
the complamant. S : ,

5 8 9 A wrkaz who is not recruited an accaunt af gregnancy may claim
" - redress. She is requlred to mfam the emloyer of I‘ner
cand;tmn. :

5 8. IO Inspeccorate of Labour and Mmes &nd the"‘mlomﬁt augharitles
are rupcmnble for ensurmg applicatlon of the ptmczp’le. g

-5, &,llwm:r of cases: m case cenc. ki‘i:

'wzth ‘respeéc to- the head of hauseheld aum

_l'gplemenutiog af Buectwe 76/2&7 by the Ha:herlmﬁs

. -One law ves. adqpted on 1 March 1980 M»—auethar on'2 July 1980,
~:*'f’$hﬁ infringement proceedmgs were smmen&ed A o s

“5,:9.2. The Iaws refer to 1nd1rect dlscrlmnatmn and dzscrr

‘.. that the ceneepc of "family breedwunﬂ!' my

- iof isdirect diserimindtion. The laws are applica

.- -workers in the public and private sectors and all -
¢ :persons. They cover access to employment and promotion,: &quahty
of access-to vocational guidance, promotiom, further etrainmg,

re-trammg, trammg in firms, vocational 3uidam:e, woﬁ;ing '

,.condxtmns and . temmat:.on of employaent. R A L

5.9.3. &ny clmaes that conﬂmt wu:h the- pmh:.bxtion« et 5%
-~ im all matters covered by the- Eix«:tme are mid

5.9.4. The law. pmhlblts de facm dmnrminatm ia the are&a covered
by the Directive. , , .

1 See implementation of Directive 75/117, p. 23.




5.9.5.

5.9.6.

5.9.7.

1

-Women are

Exclusxon frou,cartaza activlties.!u

tted to the armed forces and the pol1oe«but not. to
all activities. Provision is made for a derogation from the
principle of equal treatment 1n cases where sex constitutes a

determining factor.

Infringement proceed1ngs xnxtxated by the Commis31on.v

Formal notice: 6 April 1982. Reasoned opinion in preparation.
The laws establish a framework for exceptions that are not in
accordance with Articles 2.2 and 9.2 of the Directive.
Regulatzon 1957/250 -on subsidies for family support services
is not in accordasnce with Article 3. Article L of Law No 86
of 1 March 1980 and Article 1 of Law No 384 of 2 July 1980
amending Dutch legislation applicable tb the private and public
sectors provide that equal treatment provisions are not
applicable: ;

- when concluding an employment contract,

- in respect of access of workers to training,

= to:working oon&itlons, promotxon or termination of an employ-

_ment contract. vhen sex is a determining factor. This is a
general derogatxon - (grounds of moralxty are even cited) -
which is not in accordance with the aims of the Directive.
The Directive implies that a list of excluded occupations and,
where applicable, the training courses leading thereto, must
be prepared; any exceptlon to the principle, however, does
not concern the cond;tlons of employment relatlng to: these
occupations. o

However, cettaln eccupatlous are. closed to members of one sex or
the other, for example, men may not be employed as home helps.
Article 7 of the Lawsof 1 March 1980 provides for the continued
temporary payment of a special "bread wrnner' ", allowance to
male workers under 23,

The Netherlands Government does not belzeve a list of exceptions
is required by the Directive, for it w0uld be d1ff1ou1t to
provide for: ali cases.‘

With respect to the aocessﬁ f men to em@loyment as. home helps;

the decision of the Minister ial Welfare that where a
feminine form is used fcw ' t is 1m911e1t that men may
also take up this occupat] eliminated this xnfrxngement.

A reasoned opznlon on. tba otherktwo points is in preparation.

There are no?'egal prov1slons respaetlng pregnaut women.
Accordlng to ‘the Government, in principle an employer may not
question a- worker on this point and pregnancy may not be invoked

“as grounéi for refusal to tectult.

Wlth respect-to access ‘to a11 types and levels of vocational
guidance, training, further training and re-training in firms
the pr1nc1ple agplies to publzc and‘pr;vate ‘establishments and
to training in firms.

Exceptions: training collegﬁs for prlests and nuns.

In the case of trszning sub31dlzed by the State the Ioss of
entitlement to -a subsidy may constitute -an additional penalty.

For more;detai}srsee ActioofB;fp.‘SO.



o instruments. It is genmily taken to meatt : :
', f.;»mrmm ‘can expant the employer to observe; mdat‘ m‘mlayment
. contract. :

- 5.9.9. The leg:.slatxon on equal treament does- not expresaly mvide
for legal remedy, but injured persons in the. privkt,, ' and public
.. sectors, self-employed workers and persons undergoing training
Y appeal for annulment or: request the &mrt m ::nle that the
‘act in question is illegal. -
Individuals have the right to cla:u\ legpl redress and the burden
: of praof lJ.es mth the complaxnant

'. ‘5@9310. - The law ptov:.das t:hat d:.smssal af & workgr on t;ha grmmds that_
i " the worker has complained through: legal or other ahma}ls against
a presumed d:.scrunmatmn is null and voi&. . ;

the empldyer wlthm twa months of !:amimtxon'

apphes only to: workers in the pnv&te sm 5

SR i.m;ernal coq;any rules, atc. but the provinona iaz}&. down -in
+s- i agreements or in internal company rules are ‘considered to be
equally applicable to men and women. Workers ha'me the right

- of redress.

5.9.11. Vacancy notices and job advertisements:
g : The law- apphes to both the public and private sectors. Where
sex is given as a condition of employment reasons must be
~~smixe¢i Only the injured persoms and trade m may come
before the Court. ' The National Depsrtmest of Psychological
Research may suspend cases of 1llega1 mm;tmt; :.n:“ tha publxc
: *sector. . : ,

i

A survey of amall advertisements appearmg on. Sa;;:meaay over
three months found that 59% of the 1 783 cases f dise
in ttm wordmg of vacanmes f&mred mn (,

mmly haal:h a:nd educai:ion)

At Pwrhament 5 request the Govermnt prapn‘ed a prel.i.nmary
draft law in 198] concerning equality between men and women
(and other areas) to supplement the 1980 law.  This prglmmary
draft is at present under examimtmn. B

Number of cases: two Court ml‘ings canc&muxg thevg!mh 1980
lav (equal treatment) and two concerning the law of 2 July 1980
(publlc sector). : i IR

£

5.10. mlemenunon of D:.rect:.me 76/ 207 by the Um.ted Kxggdon

5.10.1. The definition of discrimination in Art,zcle 2. l of the
Directive is not incorporated in the legislation but a distin~
ction is drawn between two types of- &lscr:.minatmn based on
-gex: : : ; st ‘




5.10.2. Access to employmen

S-St

- directrdiqcriminatiéﬁfacéuts ﬁhere~persons'of one sex are
“treated less favourab1y~than those of the other;

- 1nd1rect d13cr1m1nat1on.k United Kingdbm 1egislation'is‘an
exception among the Member States in that it seeks to define
the concept: Section 1(1) of the Sex stcrlmanatlon Act and
Article 3.1 of the Northern Ireland Order state that indirect
discrimination occurs where a requirement or condition
applied to persons of both sexes operates to the detriment of
one sex and cannot be shown to be Justlflable irrespective of
the sex of the person tofuhgm 1t is applied.

The Act contains prnvxslons deazgned to elimznate certa;y forms
of znaqualxty tﬂgether wzth restrictions and excepclons. The
adjectives "direct" and "indirect" are used in the handbooks
explainlng the Act.i ‘The term "indirect" is in curremt use to
describe the situations referred to in the Act. Section 1({1)(b)
states "a. person‘diserlmlnates against a woman if he applies to
her a requirement or condition which he applies or would apply
equally to a man but whxch is such that the proportion of women
who can comply with it is consxderably smaller than the propor-

“tion of men who' can. comply with it, and which he cannot show to

be justifiable 1rrespecc1ve of th&»sex of the person to whom it
is applied, and which is to her detr;ment because she cannot
comp&y with it". : , :

Some exauples of 1nd1rect d1acr1m1natlon ‘that are illegal under
the Act are given: . requ1r1ng qual1f1cat10ns more commonly

found in workers of one sex, even where they are not needed for
the job; settlng an age limit of 30 for recrultment examinat1ons.

Any provzs1ana connected with garltal status wh1ch, for example,
7 ‘woman to res;gn upon;mprrlage are illegal. The law
family status, however; . this made it

.puaslhle for théfEmpltyment Appeal Tribunal to rule that in the

event of dlsmxssal a preguant woman had no recourse - under the
Act. e ) gy , . .

! QﬁApregnant women: a woman is not required
to declare her cond~wion\hut in the event of dismissal she has
no recourse, as noted above.

5.10.3. The Act and the Northern Ireland Order cover the public and

5.10.4.

private sectors, full-tlme or part-time work, access to employ-
ment, promotion, vocational guidance and tralnlng and their
content, access to benefits, fac1l1ties or services prov1ded by
the employer, and protection agarnst dismissal or unfavourable
treatment. The definition of employment covers self-employed
workers who undertake to work on a personal basis under contract.

The Act does not. p:gvxde for the nulllty of clauses contrary to

the principle in collective agreements, internal company rules
or the rules governing the self-employed cccupatlons. It does,
however, establish that any condition constituting discrimination
in individual employment contracts is null and voxd (Section 77,

~ subsection 77).



Infringement proceedings initiated by the Commission: s
The Act does not provide for the nullity of contrary clauses in
: ;accordance with Articles 3(2)(b), 4(b) and 5(2)(b) bf the
' Di:ectxve.

_,Pérmal,noticet 29 July 1980. , , i

" Reasoned opinion: 9 October 1981. ] ; .
Case brought before the European Court: :3 June 1982. e

. Case 165/82.1 , '

,—Conclusions of the Advocate—General' 7 June 1983.

5.}0,5.(De facto discrimination 1s 111egal and any injured pezann has ’
o the rigbt of redress.

75410;§."Cert:in occupational activities and the telated trniniug are
. excluded from the field of application of the Divective:

L= employment in private households (Sectxan 6(3){;) of the Act -
~ ~and Article 8(3)(a) of the Northern Ireland. Ordat),»f,~
- - businesses with five emplcyees or. Ieas (Sectxon 6{3l{b) and
- Article: 8(3)(b); L
e access of men to the profeasxon of mxéwxfe (8actxon 291and
Artlcle 20) L ;

‘Infrxngenent proceedlngs initiated by the ConmisSAnnwfsee above)
Formal notice concerning these exceptions: 29 July 1980

" Reasoned opxnian -9 October 1981. -
Case brought Before the Court: 3 June 1982

"V(Case 165/82)1,

The following are also. excluded:

- yartnersths 1nvolv1ng five or fewer yaxtners
Ministers of Religion (Section 19) and those
armed forces, including the navy'aﬁd the air‘~
85(4)

J(SE¢t1¢n‘ll),

A number of posts are open to women in the armed fotana“but not
~ as combat troops and not on watshxps. Women. are required to B
. ‘resign on marrldge. The law requltasvthe Goveraneut to cnnsult
the Equal Opportunities Commxssldn on any prcposals to amnnd R e
the list of exceptions. o .

The Equal Opportunltles Commission is exanauing the qa¢3ticn of ‘5
0il rlgs, where the situation varies from one comyany'to another, :
Hlth a v1ew to the adoption of an Or&er in caunc11

Section 7 of the Act and Article 10 of the Order prcvide for
exceptions for such occupations as actar, fashion model, etc., .
posts where it would be zmposslhlewzo‘p§vvxde separate accommod- hd
ation for male and female workers (e.g. on ships and remote S
building sites) and Jobs where men and wnmen tequxre special
care (e.g. 1nlprzsons, hosp1tals, etc. )

Infringement proceedings with respect to the latter peint
" initiated by the Commission. Formal notice: 1 July 1982.
~ Commission Decision of 25 April 1983 to send reasoned opinion.
T 0J C 165/9, 2.7.1982 and p. 107.
See also Action 3, p. 79.




(&)]

5.10.7.

5.10.8.

5.10.9.

5.10.10.

5.10.11.

5.10.12.
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Conditions of access to employment and selection criteria: it
is unlawful for an employer to apply discriminatory selection

‘eriteria or refuse to offer employment to a person on grounds

of sex or marital status (Section 6).

Public and private employment agencies are prohibited from
discriminating against women (Section 15). It is further
prohibited to publish any advertisement which indicates, or
might be understood to indicate, an intention to discriminate
(Section 38). ’ o

The-Ac;fdefines training as including all form of education
and instruction. However, the Govermment states that single-

_sex establishments providing gemeral education and not any

form of vocational or technical training are outside the scope

of the Directive. Thus, they are not bound to admit pupils of

the opposite sex (Section 26).

Public or private bodies or employers providing vocational
training may not exercise discrimination in the conditions of
access to training (or to guidance in the case of training
bodies) (Sections 6, 14, 29 &nd Articles 8, 17 and 30).
Discrimination in advertisements relating to guidance or

‘training is prohibited.

Collective agreements, company staff rules and codes governing
self-employed occupations containing discriminatory clauses

on training are not affected by the law, but any discrimination
resulting in practice would be illegal. ;

Under the law, however, contrary clauses in individual labour
contracts are considered null and void. ’

The Equal Opportunities Commission may lodge a complaint (or
make an enquiry) to &liminate discrimination in collective
agreements (in 1981, 3 132 enquiries were made: 1 033 relating
to application of the Sex Discrimination Act and 319 to the
Equal Pay Act; - 232 on education and 815 on advertisements).

The expression 'wbiiing@gbﬁéi;iana' is not defined in the Act.
It requires equal treatment in the areas of the employment
contract not covered by the Equal Pay Act. S

Section 6 of the Act and Article 8 of the Order prohibit
discrimination by employers in the public and private sectors
in respect to working conditions or conditions of dismissal,
access to benefits, facilities and services.::

' Some collective agreements and Wages Orders may comtain

discriminatory clauses in respect of part-time workers. If
these agreements make specific reference to the sex of the
worker they may be submitted to the Central Arbitration
Committee for amendment.



5. 10 13.

5.10.14.

' 5.10.15.

5.10.16.

5.10.17.

- this sex to take advantage of available job openings [Sectlons o

5.10.18.

5.10.19.
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Individuals in the public and private sectors, the self-

‘employed and candidates for training who consider they are the

victims of discrimination on grounds of sex or marital status
in the sphere of employment or training have the right to
bring an action to claim redress before an industrial court
(Section 63 of the Act, Artlcle 63 of the Order). '

‘The burden of proof is on the ccmpi;inanx who may be represented
- by another.. When the complainant can éstablish that dismissal

has taken place, the burden of proof is reversed. ' In cases of
indirect discrimination, when the complainant has submitted

sufficient proof, the respondent must prove that the*eonaitidn
“or:requirement is justified on grounds other than sex. Forms

have been drawn‘up which the complainant may use in-order to
challenge in writing the person he accuses of discrimination.
The questions and answers can be admitted as ev1denct in legal
proceedings.

Number of cases: 1 January - 31 December 1981

(Sex Discrimination Act) = 259, including 92 court rullngs.
1976 - 243; 1977 - 229; 1978 --17¥; 1979 =~ 178'
1980 - 180 (source. 6th EOC Annual Raport)

Reprlsals agalnst a person who has’ initxated leggl proceedings
as provided by the law, or has furnished proof or information

“in connection with proceedings initiated by others are
-considered to be discriminatory acts (Sectiom 4).

The aims of the act have been disseminated by the media and
a series of guides and pamphlets have been publxshed by the
Ministries and the EOC.

The law. makés no general provision for po‘itzve disctiminat1on:
- bt empowers employers, the Manpower Services’ Commission, the

Industrial Training Boards, to organize special’ eraining
‘schemes  for persons of a particular sex whete the nuiber of

persons of this sex recruited for specific jobs in the
preceding 12 months has been low or to encourage perséns of :

47 and 48 of the Act and Articles 48 and 49 of the: Order)

Gibraltar: Implementlng measures concerning Glbtaltar have not
yet béen notified. The Commission has initiated: 1n£ringenent
proceedings in this connection.

Formal notice: 1 July 1982.

Vacancy notices and job advertisements ~

All forms of discrimination in vacancy notices are prohlbzted.
They must be so worded as to leave mo doubt. The Equal
Opportunities Commissions (United Kingdom and Northern

Ireland) alone may refer cases to an industrial tribunal. They
may ask a County Court to issue an injunction or court order
suspending the discriminatory advertisement.
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5.11. Infringement procee&ings initiated by the Commission

5.11.1. Belgium

5.11.2.

5.11.3.

Formal notice: 30 July 1980
Reasoned opinion:’ 8 May 1981
Grounds: (a) Failure to give effect to Article 4 of the
Directive
(b) Leave for bringing up children granted only to
‘women employees in the public sector.

With respect to (a) the Royal Decree of 16 October 1981 has
since been issued but the concept of vocational guidance and
training should not be restricted to apprenticeship for a
trade or occupation in the private or publlc gector,
undertakings or services, as specified in that Decree.

Case brought before the Court. 3 June 1982 and hearing on
22 March 1983, Case 164/82) .1

Denmark -

Formal notice: 30 July 1980

Reasoned opinion: 15 April 1982

Case brought before the Court in September 1983. Case 149/83.
Grounds: Principle of equal treatment applies only in respect
of men and women employed at the same work place, which limits
the effect of the principle. The law also limits the effect
of the principle to vocational guidance and training leading
to paid employment.

Federal Republlc of Germany

Formal notice to adopt speclfxc measures 1mp1ement1ng the

Directive: 10 May 1979. Adoption of the law of 13 August
1980 led to suspension of the infringement proceeding by the
Commission. :

Formal notice: 15 January 1982. Reasoned op1n1on. 29 October
1983. '

Grounds: The ‘law does not respect the principle of equal
treatment in self-employed occupations and the public service,
nor in vocatiomal training programmes at school.

It does not list the occupations that are excluded.

It provides for leave for brxnging up children for women
only.

Non—dlscr1minatlon is not guaranteed in respect of vacancy
notices.

1

See p.

106.



5.11.4.

5.11.5,

5.1!06*.
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France

1. Formal notice: 30 July 1980. Reasoned opinion: 12 Hay 1981.
Grounds: infringement of Article 3 of the Directive. The
law authorizes exceptions in the public sector with respect
to recruitment and allows d1ffer¢nt requirements for men
and women. :

Case filed.

2. Formal notice: 24 August 1982
The new law No 82.380 of 7 May 1982 is under study (staff
rules for officials)

The Commission believes that the Dlrect1v0 haa ‘not been
fully zmplemented. :

Ireland

1. Formal notice: 29 July 1980. Reasoned opinion: 9 October
1981. ‘ '
Grounds: (a) midwifery profession open only to women
(b) restrictions on the right of legal redress
(c) certain occupations excluded from the
application of the prznciple of equal
treatment
The Commission has suspanded 1nir1ngement
proceedings since the notification in October 1982
- of the European Communities (!nploymant Pay
Equality) Regulation.
Case filed: 26 April 1983.

2. Formal notice: 8 March 1983
Exclusion of certain occupations from the acope of: the
Dxrectlve. e

Ita 12

Formal notice: 30 July 1980. Reasoned opiaiaut‘é May 1981.
‘Case brought before the Court: 3 June 1982.
Case 163/82. Hearing: 22 March 1983!

: Grounds'-(a) ‘working conditions contain axeept:ons to the

5.11.7.

* principle of equal treatment: the law requires
equal treatment only in: tespect of certa1n
‘conditions of employment;
(b) only women entitled to three months: leave :
following the adoption of a ch1ld (1nfr1nsement
- to Articles 5 and 6). :

Luxembourg

Formal notice to adopt specific measures implementing the
Directive of 19 July 1979. Reasoned opinion: 28 March 1980.
Grounds: failure to implement the Directive, L

The law of 8.12.1981 led to the suspension of proceedlngs.

1 See p.

106.




- 63 -

5.11.8. Nethgrlsndg

1. Formal nneice»te adopt spec1£1c measures implementing the
-~ Directive: 10 May 1979.
- Adoption of two laws on | March 1980 and 1 July 1980 led
the Commission to suspend infringement proceedlngs.
2. Formal notice: 6 April 1982. Reasoned opinion in
preparation.
Grounds: laws No 86 of 1 March 1980 and No 384 of
2 July 1980 called into question. Derogatlon to the
principle under a generxl clause.

5.11.9. United Klngdom'

1. Formal notlce._ 28 July 1980
Reasoned opinion: 9 October 1981. Case brought before the
Court on 3 June 1982 (Case 165/82)!
Conclusions of the Advocate—-General: 7 June 1983,
Grounds: (a) the law makes no provision for the nullity
’ _of contrary clauses in accordance with the
“Direetive;
(b) Section 77(1) of the Sex Discrimination Act
applies the Directive only partially to
‘company rules in the case of self-employed
activities, contrary to Articles 3, 4 and 5
of the Directive;
(c) Section 6(3) excludes from the field of
- application employment in private households
and businesses with five employees or less,
which is contrary to Article 2;
(d) certain restrictions on access to the mid-
wifery profession for men (Section 20).

2. Formal notice: 1 July 1982. Commission decision to send
a reasoned opinion: 26 April 1983.
Grounds: Section 7(2)(bY(c) (d) of the Sex Discrimination
Act provides for an exception to the principle of equality
with respect to ‘the provision of special care.
Implementxng measures for Gibraltar have not been notified.

5.12. Complaints at present before the Comuission

lI

1 See p.

The following case is described:in detail as an example. The"
employment of a British woman teacher under contract to the
British Ministry of Defence, for the Armed Forces stationed in
Germany, was terminated following her marriage. She approached
a Member of the European Parliament who informed Mr Richard's
Head of Cabinet. The Directorate~General for Social Affairs
decided to take note of the complaint. The Commission requested
information from the United Kingdom Government.

Following this an amendment to the contracts was introduced
allowing women to marry while under contract; but it remains to
be seen whether a married woman may be recruited (married men are
recruited).

The Commission has requested further clarification on this point.

107.
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2. Complaint lodged by the Comité de Liaison et de Solidarité des
femmes belges follow1ng the dismissal of 13 women employed by
Beckart-Cokrill. The Committee alleges that Article 2.5.1 and
7 of Directive 76/207 and Article 1 of Directive 75/117 have been
infringed. ‘In this firm, women who were not heads of families
were required to ‘work part-time to release full=time posts for
men (at a time when work was lacking in the men's workshop and

. mot in the women's) and avoid the dismissal of thirteen women
workers. Following a strike-by the women employeées, a joint
committee countenanced the dismissal of the 13 women who had been
the most active in the dispute. - Public opinion was alerted by
the Women's Liaison Committee. The dismissed women submitted a
petition to the European Parliament. The Commission requested
explanations from the Belgian Government. A camplaznt has been
lodged with the Social Legislation Inspectorate.

3. Complaint lodged by the Comit& de Liaison des femmes belges on
22 October 1981.
 According to the Committee the Royal Decree of 24 December 1980
allows indirect discrimination against married women for it :
. awards higher allowances to heads of household, which by definition
 excludes women. The infringement comes within the scope of ’
Directive 79/7 (the concept of head of family must be eliminated
. in social securlty matters). This infringement was the subject
of a formal notice issued to Belgium by the Commission.

4. Following the complaint lodged by an MEP on 21 May 1980 concerning
the refusal to admit girls to the College of Nautical Studies at
Antwerp (French-speaking section) on 7 June 1980, the Commission

~has requested the Belgian Government for information on several
occasions.
The matter is being settled.
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COUNCIL DIRECTIVE (79/7/EEC) ON THE PROGRESSIVE

TREATMENT FOR MEN AND WOMEN IN MATTERS OF
SOCIAL SECURITY .

What is a statutory social security scheme?

The content of the scheme is established by law without prior
consultation with undertakings or occupational sectors. There are
many inequalities between men and women although both pay the same
contributions, which are generally related to earnings. There is one
inequality that does not derive from the scheme itself: on average
women's earnings are lower than men's since they are generally employed
in lower paid occupations, with the result that their pensions are
correspondingly lower.

A few éxamples of discrimination

Some schemes establish a different notional income for men and women.
Benefits acquired by one or other spouse are automatically paid to
one member of the couple (the husband).

There is sometimes a difference in retirement age for men and women.

An unemployed married woman is dependent on her husband and is covered
by his insurance as regards sickness benefits, but the reverse is rare
and a husband who is not employed could not - or only with great
difficulty - be covered by his wife's insurance.

Contributions by an insured man gives his widow entitlement to a
pension but a widower would not be entitled to a pension on the death
of his insured wife.

Occupational or supplementary schemes

Their content is established through concertation within the under-
taking or occupational sector concerned. Their scope is limited to a
specific sector (Company schemes, schemes under collective agreements,.
etc.). They supplement the statutory schemes, particularly but not
exclusively with regard to retirement pensions.

There are many forms of discrimination in these schemes, for example,
some schemes are open only to men; married women are sometimes
excluded from certain schemes; women's membership may be optional;
the requirement to work full time in order to belong to certain
schemes has the effect of mainly excluding women from these schemes.
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Article 119 and equal treatment in matters of social security

In its judgment of 25 May 1971 (Defrenne v Sabenal) the European

Court of Justice stated that social security contributions directly
governed by the legislation, excluding any element of agreement

within the undertaking or occupational branch concerned and applicable
to the general categories of workers did not constitute a "consider-
ation" within the meaning of Article 119 and consequently were not
included in the concept of '"pay". Consequently, legal proceedings
cannot be instituted in respect of discrimination deriving from the
application of a“statutorz social security scheme nor can it be

banned under Article 119.4

Following this judgment the Directive on equal pay 75/117/EEC could
have covered benefits under occupational social security schemes but
it was decided to exclude discrimination in this field from the scope
of the Directive.

Article 1.2 of Directive 76/207/EEC provides that "with a view to
ensuring the progressive implementation of the principle of equal
treatment in matters of social security, the Council, acting on a
proposal from the Commission, will adopt prov1sxans defining its
substance, its scope and the arrangements for its application".

In pursuance thereof the Commission proposed a legal instrument
covering statutory and occupational schemes. The Council of Ministers,
however, adopted a Directive of more limited scope providing for the
gradual implementation of the principle of equal treatment in

- statutory social security schemes with provision for except1ons.

Occupational schemes would be covered by subsequent legal instruments
(Article 3.3).3

Content of Directive 75/7/EEC4

The Directive applies to the "working population - including self-
employed persons, workers and self-employed persons whose activities

interrupted by illness, accident or involuntary unemployment and

persons seeking employment - and to retired or invalided workers and
self-employed persons" (Article 2).

Its substantive scope is limited to "statutory schemes which provide
protection against the following risks: sickness, invalidity, old
age, accidents at work and occupational diseases, unemployment;
social assistance, insofar as it is intended to supplement or replace
the schemes referred to above (Article 3(a)(b).

See p. 91.

Judgments of the Court, see p.- 91-et seq.

See Action 4, pp. 80 and 84.

See Le droit communautaire et 1'égalité de traitement entre hommes et

femmes en matidre de s8curité& sociale, Revue Internationale du Travail,
Vol. 121, No 4, July/August 1982, A. Laurent.
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“The principle of equal treatment means that there shall be no
discrimination whatsoever on grounds of sex either directly, or
indirectly by reference in particular to marital or family status."

Exceptions: the Directive does not apply to the provisions concerning
survivors' benefits nor those concerning family benefits (Article 3.2).
It is possible to exclude from the scope of the Directive the
determination of pensionable age, advantages granted to persons who
have brought up children, granting of increases of long-term invalidity,
old age, accidents at work and occupational disease benefits for a
dependent wife (Article 7).

The Directive covers increases in sickness and unemployment benefits
in respect of a spouse and increases in all areas in respect of a
child.

The Member States must bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive
within six years of its notification starting on 22 December 1978 end
1984). This time limit is particularly long and reflects the
difficulties of implementing the Directive which, despite its limited
scope, can partly be ascribed to its financial implicatioms.

Initial implementation of the Directive

Directive 79/7 has already led to changes in the Member States'
legislations. The amendments and persistent forms of discrimination
are given below merely to illustrate a stage in a changing situation.

6.5.1. Belgium

To eliminate discrimination with respect to the concept of
'dependent' in the areas of disability and sickness (in
particular for health care) three Royal Decrees were adopted in
1980. Other measures will be taken.

- A Decree of 23 Jaﬁuary 1980 introduced a wider definition of
a 'worker with a dependent' to include women with dependent
spouses.

- A Decree of 16 May 1980 established the principle of equal
treatment for men and women with regard to dependents under
the health care scheme (compulsory health insurance).

In future, a husband may be classed as a dependent in the same
way as a wife; the husband or wife maybe in charge of the
household; if the parents are separated any childrem will be
the dependents of the parent who provides for them.

— A Decree of 30 June 1980 on health care and disability
specifies that either the husband or wife may be in charge of
the household.
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Discrimination has been noted with respect to:

= unemployment: an unemployed head of household, whether man
or woman, has certain advantages (only 35 of unemployed
women are heads of household). Unemployed women suffer a
reduction in the maternity leave allowance. '

- Part-time work: provisions applying to part-time work may be
a source of indirect discrimination since these measures
mainly concern women;

- Pensions: benefits calculated at the "household" rate are
restricted to married male workers; discriminatiqn exists in
respect to minimum pension rights and retirement age.

A delicate legal question has arisen in connection with the
opening of infringement proceedings against Belgium by the
Commission: the definition of 'head of household' established
by Belgium is not in accordance with Directive 79/7/EEC. Can
formal notice be sent before the Directive has come into effect?
The Commission has apparently decided to send a formal notice.

The Danish Government has forwarded a list of laws enacted
between 1974 and 1980 which have anticipated the Directive.

Law No 66, 2] February 1978 (daily allowances)
Law No 94, 9 March 1976

Law No 324, 19 June 1974 (hospitals)

Law No 677, 15 December 1978 (disability pensions)
Law of 15 December 1978 (old-age pensions)

Law No 79, 8 March 1978 (industrial accidents)
Law No 609, 29 November 1978 (family allowances)
Law No 333, 27 June 1980 (social assistance)

Law No 203, 3 June 1978 (supplementary pensions)
Law No 373, 15 August 1980 (unemployment benefit).

Denmark comsiders that existing forms of discrimination are
covered by the exceptions provided for by the Directive.

Old-age and disability pensions: women who are not Danish
nationals but are or have recently been married to a Danish
national are entitled to the same pension rights as Danish
women (Article 7(1)(c)).

A wife's allowance is granted to a male holder of an old-age
or disability pension. A wife aged 62-67 is not herself
entitled to a pension (Article 7(1)(c)).

"Single" women are entitled to an old-age pension at the age of
62 (Article 7(1)(a)).
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Widows' disability pensions: the period of residence of the
deceased spouse may sometimes serve as the basis for calculation
(Article 7).

Widows' pensions: there is no corresponding widowers' pension
(Article 3(2)).

Social assistance: women who are not Danish nationals but are
or have been married to a Danish national have the same rights
as the latter to social assistance in the form of regular
maintenance payments (outside the scope of the Directive).

The Danish Government has examined certain situations with
regard to pensions (indirect discrimination).

France does not consider that any new measures are necessary
to conform to the Directive and invokes the exceptions provided
for under Article 7(1)(a)(b).

Luxembourg

The Directive was presented to the Committee on Women's
Employment (Social security sectiomn) so that it could propose
measures to implement the Directive (6 March 1981).

Germany. German legislation is being examined to determine
whether any reforms are necessary. It has been found that the
tables showing certain notional figures for remuneration for
periods to be regarded as periods of insurance should be
amended, for there are differences in remuneration for each
sex.

Ireland. Since April 1979, social security contributions have
been assessed on a percentage basis up to a certain ceiling
with the same percentage rates and ceilings applying to men and
women. However, the period during which unemployment benefits
are paid is shorter in the case of married women, implying
effective discrimination.

In October 1978 discrimination against single women and widows
with regard to unemployment benefit was eliminated. Such
discrimination persists in the case of married women, which is
contrary to Article 4(1). ,

In the case of flat-rate disability and unemployment benefits
most married women receive less than other beneficiaries, which
is contrary to Article 4(1).

Under the social insurance and social assistance schemes, the
conditions on which increases in benefits for dependents may be
paid are different for men and women, which is contrary to
Article 4(1).
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A working party has been entrusted with the task of examining
the concept of 'dependents' and problems comnected with the
application of the principle of equal treatment in matters of
social security and has presented a report to the Irish
Government.

Italy. The Government considers that Law No 903 of 9 December
1977 anticipated the Directive and even goes one step further
for it eliminates discrimination in family allowances and
widows' pensions and takes initial action to establish a common
retirement age.

The changes introduced by the above Law are the following:

- Under Article 4, women may now elect to work for as many
years as men to obtain an identical pension. In the private
sector firms cannot oblige women to retire before they have
acquired entitlement to a full pension.

= Under Article 7, men may stop working for up to six months
during the first year of a child's life provided the mother
has renounced this right or the father alone takes care of
the child. During the six months, a daily allowance is paid
(30% of the parent's remuneration). The conditions under
which this allowance is awarded are similar to those applicable
in the case of sickness. It excludes home workers and
domestic staff.

= Under Article 9, the father or the mother equally may apply
for and obtain family allowances and increases in benefits.
The same rights and restrictions apply to men and women and
pensioners.

- Under Article 10 men .and women working in agriculture now
~ benefit from the same protection against industrial
accidents.

- Article 11, men and women now enjoy the same entitlement to
pensions - disability, old-age, survivors, etc. (see
Article 12).

= Under Article 12, men and women are now entitled to the same
benefits, particularly in the case of industrial accident or
occupational disease (see Article 11 above).

Netherlands. Since 20 December 1979 men and women - both single
and married - may claim a disability pension (AAW) in their own
name. Husband or wife may apply for benefits for dependent
children.
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On 17 July 1981 a proposal was submitted to the Economic and
Social Committee to eliminate the following discrimination:

a married couple is entitled to a pension (AOW) only if the
husband (regarded as the breadwinner) is over 65, even if his
wife is older than he is.

There are at present three different unemployment insurance
schemes (80%, 75%Z and supplementary benefit). It is proposed
to amalgamate these schemes and eliminate the discriminatory
provisions. :

United Kingdom. Amendments to the 1980 Social Security Act
and the 1980 Northern Ireland Social Security Order refer, or
mainly refer, to dependents' benefits.

A married woman - living with her husband - who claims an
increase in benefit (mational insurance or industrial injuries
insurance) for her children:

- will, as of November 1983, no longer be required to show that
her husband is incapable of self-support; the only condition-
will be that his weekly earnings do not exceed the increase.

- This last condition will also be lifted in November 1984.

Concerning a married woman's claim for an increase in benefit
for her husband:

- from November 1983, with respect to unemployment, sickness
benefit or maternity allowance, an increase for a dependent
spouse may be obtained in the same conditions by a man or
woman.,

- From November 1983, notwithstanding the exception provided
for in Article 7(1)(d) of the Directive, a wife may claim an
increase in her invalidity pension in respect of her husband
provided his earnings do not exceed the increase claimed.

Increases for certain members of the family (e.g. female
relatives acting as unpaid housekeepers) will be eliminated for
the conditions of award depend on the sex of the dependent
(provisions governing increases abolished since November 1981).
Existing increases should be phased out by November 1983.

Increases in benefit for child carers will be allowed regardless
of the sex of the child carer on the understanding that if this
person is a man the increase will be paid only if it would have
been paid to a husband. The income ceiling applicable to the
husband is applied to the man looking after the child. It is.
not yet known when this provision will come into effect.
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At present, increases in benefit for adult dependents - claimed
by persons of pensionable age — can be paid only if the latter
are entitled to a retirement pension. Under provisions to be
announced later, increases in benefit will be paid at the same
percentage rate as applied to increases in retirement pension.

From November 1983, the industrial injuries scheme will be
expanded so that provisions governing the award to a husband of
an increase in respect of his wife will apply also to a wife's
claim in respect of her husband.

The definition "incapable of self-support”, which is superfluous
in the case of dependents' benefits, will be deleted from
Schedule 20 of the 1975 Social Security Act and Schedule 17 of
the Northern Ireland Social Security Order to take effect from
November 1983,

Cases of discrimination have been noted in regard to:
-~ entitlement to supplementary pensions;

~ family income supplement (this requires one full-time income:
the husband's); :

~ free health care when in other EEC countries: a husband may
obtain care for his dependent wife but the reverse is
impossible should her husband fall ill;

- certain benefits considered outside the scope of the
Directive.

Gibraltar

There would seem to be two points on which Gibraltar does not
fully conform to the Directive. The two points will be settled
in‘January‘l985.

Women pay lower contributions than men which is contrary to

~ Article 4(1); since 1980, however, men's and women's contrib-

utions have been increased by the same amount each year and
the remaining differences in contributions will be eliminated
in January 1985.

From January 1985, women's right not to pay contributions will
be abolished. However, in accordance with Article 7(1) (e)
this right will be maintained for those women who have already
chosen to exercise it..

From January 1985, a man will be entitled to a retirement
pension by virtue of his wife's contributions.
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6.5.11. Certain other questions are raised by the implementation of
the Directive :

The concept of indirect discrimination creates a problem of
interpretation. The Commission is going to carry out a study
on the matter. The study will make it possible inter alia to
determine whether increases in respect of a dependent spouse
should be regarded as indirect discrimination given that even
where both spouses are entitled to the increases, the dependent
person is generally the wife; thus, married women who work do
not benefit from these increases.

Different practices could arise as a result of the exception
provided for in Article 7 concerning the calculation of the
amount of pensions.

Certain categories of workers insured under special schemes
(civil servants, seamen, farm workers) in many countries should
be given considerationm.

1 See pp. 78 and 32.
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7. THE SITUATION IN GREECEl

Greece acceeded to the European Communities on 1 January 1981 and
since then Community law is part of the internal law. The Greek
State has an obligation to the Community to adopt the necessary
measures to implement the Directive. Greece should have taken the
necessary measures to implement Directives 75/117/EEC and 76/207/EEC
on | January 1981. It may be considered that the time limit was
implicitly extended. The Commission has sent the Government a
questionnaire in order to prepare a report on the situation.

The principle of equality between men and women is established by
Article 4(1) of the 1975 Constitution which lays down that Greeks are
equal before the law, and in the second paragraph states that Greek
men and women have the same rights and obligations.

The principle of equal pay for men and women is based on Article 22(1)
(2) of the Constitution which states that all workers, regardless of

sex or other distinction, are entitled to equal pay for equal work.

This rule is incorporated in Article 119 of the EEC Treaty and

Directive 75/117/EEC. The rule laid down by Article 4 and Article 22
was accompanied by a transitional provision: the transitional period
for provisions contrary to Article 4(2) expired on 31 December 1982

and regarding Article 22(1) on 11 June 1978. 1In addition, International
Labour Convention No 100/1951 was ratified and implemented by

Law No 46/1975.

On this question see: The principle of equal pay in Community law,

- 8. Koukoulis-Spiliotopoulos, Labour Law Review, Athens, 1982.
The Greek woman, Nei Orizontes, 1982, YWCA of Athens, pp. 10-27,
S. Koukoulis-Spiliotopoulos, Matters related to the regulation of
women's employment according to Greek law.
Position of women in labour law and social security, by the same author
and P. Agallopoulos and A. Petroglou, National report, International
Society for Labour Law and Social Security, T III, Xth Congress,
Washington, 1982,
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7.3. The principle of equal pay for men and women has been applied in
limited fashion by the courts so far. The Council of State Judgment
No 4256/1979 and the Supreme Court of Appeal Judgment No 1465/1980
related to family allowances paid directly by the employer. The higher
courts have decided that this allowance constitutes a component of
remuneration; but, responsibility for the household devolves on the
husband who is the head of household, and the conditions of entitlement
to this allowance are not the same for married women as for married
men. :

(On 28 January 1983 Parliament adopted a law revising the Civil Code
and inter alia eliminated the title of head of household hitherto
attributed to the husband).

In judging the second case, the court of first instance had accepted
the woman workers' case based on Convention 100 respecting the
definition of remuneration.

In Judgment No 4256 the Council of State refused to apply the
principle of equal pay to family allowances. However, in Judgment
No 520/1983 the Council of State applied the principle of equal pay
on the basis of Article 22(1)(2). The case concerned the award of
family allowances by the Public Power Corporation and it was ruled
that men employees were entitled to allowances for dependents, while
women employees could not claim the entitlement if their husbands
worked for the Public Power Corporation or in the public service
sector.

7.4. Other examples of discrimination contrary to Directive 75/117 were
" noted. : ‘

- In collective agreements different job classifications for men and
women have been eliminated. Job titles are now applied to both
sexes but the less well paid jobs are still mainly held by women.

- The requirements for less well paid jobs are typically feminine.

- Bonuses, constituting wage increases, are based on earnings and are
awarded for work mainly performed by men.

- Collective agreements exist which provide for different wage levels
for men and women for the same work or work in the same category.

The number of wage—earners covered by collective agreements is not
known. Even in sectors covered by these agreements, where the scope
of the agreement has not been extended, a claim can be brought only
against employers who are members of the signatory employers'
organization. In some regions, certain occupations, for example,
catering, are not covered by collective agreements.

7.5. The principle of equal treatment is based on Article 4(2) of the
Constitution. This rule is incorporated in Directive 76/207/EEC. The
scope of Article 4(2) is broader than that of Directives 76/207 and 79/7.

In addition, in Decision No 520/1981 the Supreme Court of Appeal
decided that Article 22(2) can serve as a basis for a claim by workers
if they are offering the same services under the same working
conditions.

)
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Two recent Judgments have extended the application of the principle
of equal treatment in firms to working conditions (Judgment No 819/1981)
and recruitment conditions (879/1981).

Any discrimination based on sex should have been eliminated in all

areas up to 31 December 1982 under Article 216(1) of the Constitution,
which established a transitional period for provisions contrary to
equality between men and women in existence before the 1975 Constltutlon.

A few examples of discrimination contrary to the principle were noted:

= Access to certain types of vocational training is open only to
women (midwifery, kindergarten teachers, nurses);

- Quotas are laid down by sex (training for primary school teachers);

- Vacancy notices specifying one sex as a requirement (banks, public
undertaklngs), or quotas may be fixed.

By requiring Greece to adopt supplementary measures the Directives

will facilitate appllcatlon of the constitutional rule and will clarify
it, for example in the case of exceptions to the principle allowed
under Article 116(2).

The Ministry of Labour has announced that a draft law on equal
treatment in working conditions and promotion will be prepared.

With respect to Directive 79/7/EEC, the time limit for implementation
is the same for Greece as it is for the other Member States. Some
measures adopted by decree have partially implemented the provisions
of the Directive. Thus, Decree No 1362/1981 eliminates discrimination
with respect to the r1ght to medical care for members of the family
insured by the social insurance organization (IKA). Likewise, under
the Act of 31 June 1981 spouses of retired persons have individual
entitlement to an old-age pension from the agricultural insurance
organization (0GA). Law No 1287/1982 grants these women the same
pension rights as men, and lays down that married women in rural
areas have an individual entitlement to an old-age pension in the
same conditions as men (even if the husband contributes to another
organization). :

There are a great many provisions favouring women: they are.
entitled to early retirement after 15 years of work if they have very
young children. A daughter may be entitled to her father's pension
throughout her life if she remains single, and may regain her
entitlement upon divorce.
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The Labour Inspectofate is responsible for monitoring the application
at the workplace of the principle of equal treatment enshrined in
law. ’

7.11. Right of redress

7.12.

Wage-earners may submit individual complaints to the Labour Inspec—
torate. - This was the only means of redress outside the courts
available to them until Law No 1264/82 empowered the trade unions,
on the occasions when they are required to meet the employer, to
inform the latter of wage-earners' complaints and, if necessary,
exert pressure to ensure that the principles of the law are applied.

An injured worker may come before the civil courts acting as-
industrial tribunals. The tribunal may, for example, order an
employer to pay compensation amounting to the loss of earnings
suffered. If the employment contract is found to be contrary to the
equal pay provisions it may be declared void. The same possibilities
are open to employees in semi-public or public undertakings.

Public service employees may settle their disputes through official
channels. They may bring a complaint before the Council of State to
have an administrative provision concerning remuneration cancelled.
Civil servants may bring a claim concerning working conditions before
an administrative appeals court of the Council of State. Employees
may come before a civil court to obtain compensation in case promotion
is refused or in case of dismissal.

A special procedure is followed in cases concerning remuneration of
self-employed persons brought before the court; a so—-called ordinary
procedure is followed in other types of cases. In all cases the
burden of proof lies with the complainant.

Protection in case of dismissal: reprisals against a worker who has
appealed to the Labour Inspectorate are illegal.
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8. THE COMMUNITY ACTION PROGRAMME 1982/85

Introduction

In May 1980 the Commission organized a conference in. Manchester which
brought together representatlves of the various national committees for
equal opportunities and women's employment. The conference took stock
of action taken so far, and what remains to be dome. The conclusions

reached were further developed by the European Parliament's ad hoc
committee on women's rights, which had prepared the Resolution on the
posxt%on of women in the European Community, adopted on 11 February
1981. ;

Pursuing the same objectives, the Commission drew up a Community
Action Programme on the Promotion of Equal Opportunities for Women
1982-1985,< having consulted representatlves of the two sides of
industry. The Programme was drafted in cooperation with equal

- opportunities and women's employment committees in the Member States,

8.2.

which the Commission brought together in a standing liaison committee
to advise it on these matters. The European Parliament's support for
these actions is particularly important.

The Commission's Programme covers two types of action, one aimed at
strengthening the rights of the individual, as a means of achieving
equal treatment, the other at the practical achievement of equal
opportunities, particularly by means of positive action.

As part of the first type of action the Commission will step up its
efforts to ensure the application of existing Directives, the
adoption of new Community instruments and the revision of national
legislative provisions. Examples of such actions, some of which have
already led to amendments to proposed legal instruments or to
preliminary drafts, are given below.

Action 1: Reinforcement and monitoring of the application of the

Directives (action begun in 1982)

A detailed list should be drawn up of obstacles to the implementation

- of the Directives, e.g. in the form of administrative practices and

results obtained should be compared. The concept of indirect
discrimination requires further definition; more work needs to be

done on systems of occupational classification and detailed information
regarding the situation in the Member States is needed, etc.

1

0J C 50 of 9.3.81, p. 35 and Femmes d'Europe, No 19.

Bulletin of the European Communities and Femmes d'Europe, supplement No 9.
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The Commission has therefore developed contacts through the Advisor
Committee on Equal Opportunities for men and women; this Committee .

was set up by a Commission Decision of 9 December 1981 (82/43/EEC) ,1
to assist the Commission. ‘Since the Manchester Conference, the
Commission has organized regular meetings of committees and
commissions on equal opportunities for women or for women's employment,
in an informal liaison group. The Commission thought it essential
that this group, which it consults regularly, should be given a formal
structure, as it also provides liaison between national bodies for the
promotion of equal opportunities. Ten organizations representing both
sides of industry are represented on the Committee as observers. The
first meeting was held on 11 and 12 March 1982. It dealt specifically
with desegregation in public services, the effect of taxation on the
employment of women, and the setting up of a network to monitor the
application of Directives.

A network of independent experts from all Member States has been set
up to monitor the practical and legal lmplementatlon of D1rect1ves,
and to note obstacles and cases of discrimination. They keep in
close contact with the members of the Advisory Committee on Equal
Opportunities, national committees for women's employment, etc. This
group held its first meeting on 12 January 1983 in Brussels, dealing
mainly with the concept (and cases) of "indirect discrimination", for
which a British member of the network suggested the following
definition: "Indirect discrimination is the operation of a law,
practice, arrangement or requirement which is neutral and equal on its
face, but which in practice has a disproportionately adverse impact
and cannot be justified by the~requirements of the job or basic
necessity irrespective of sex". The experts will submit a report to
the Commission concerning the 31tuatxon in the Member States, in

May 1983.

Action 3: Revision of national and Community protective legislation
(begun in 1982)

8.3.1. Directive 76/107 stipulates that the Member States should revise
protective laws '"when the concern for protection which
originally inspired them is no longer well-founded". Legisla-
tion protecting women is based on a traditional view of the
respective roles of men and women, which is to some extent based
on obvious physiological differences, thanks to which women
have been spared certain types of work. But existin
legislation sometimes fails to protect them against working
conditions which are particularly hard on women, while in
other cases it perpetuates the precarious position of female
labour.

A study of the current state of national legislative provisions
in the Member States has been submitted to the Advisory Committee
on Equal Opportunities. It should help the Commission to
identify protective legislation which needs to be abolished.

The Commission is also preparing new Community measures to
provide equal protection for men and women. A Commission Opinion
on the matter is being drafted.

0J L 20/35, 28.1.82.
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8.3.2. According to this study, discrimination takes the following
forms:

discrimination challenged on principle as being contrary to
the Directive (e.g.: midwives (D), nighclubs (F, L), small

) undertaklngs (UK), teaching in corrective education (F),

primary school teaching (F), nursing staff (IRL), postmen
(L), bailiffs (L);

unjustified discrimination requiring the adoption of
progressive measures: armed forces (F, D, I, IRL, L, NL,
UK), police (DK, F, IRL, L), gendarmerie (F, L), firemen
(IRL, L, NL);

admissible discrimination: clergy, actors, male singers,
artists and models;

discrimination calling for further study: prison staff (B,
DK, D, F, IRL, L, UK), combat units (all countries);

protective measures unrelated to a desire for specific
protection which should be abolished or made applicable to

both sexes: working time (D, GR, NL, UK); time off for

housework (D); leave for family reasons (F, NL); ban on
Sunday working (D, F, GR, IRL, NL, UK);

measures for social reasons which are no longer relevant to
the role of women today: ban on night work in industry (all
countries except DK).

measures to help women avoid particularly arduous working
conditions (to be generalized) i.e. the availability of a
chair in shops, etc. (F, IRL, NL); the right to a break
(D, F, GR, UK);

measures intended to spare women certain types of particularly
arduous working conditions (to be abolished) i.e. ships'
crews, navvying (B, D, UK), work in blast furnaces (D, IRL).

Equal treatment in matters of social security (begun in 1982)

8.4. Action 4:

Equal treatment in this field must be brought about in stages. As was
mentioned earlier, Directive 79/7 applies to statutory schemes only;
a new directive will therefore be adopted concerning occupational

schemes. ]

designed

The Commission is furthermore preparing a legal instrument
to eliminate discrimination in ‘areas mnot covered by

Directive 79/7.

It is also study1ng the 1mp11cat1ons of the concept of 'head of house-
‘hold', as applied in social security, with a view to "individualizing"
the entitlement to benefits of married women and women cohabiting.

1 See page 84.
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8.5. Action 5: application of the principle of equal treatment to self-
employed women and women farmers, particularly in family undertakings
(begun in 1982) ‘

8.5.1. Although Directive 76/207 is applicable to the self-employed
(trade, crafts, liberal professions) and to agriculture, many
aspects related to these activities are not adequately covered.
The Commission has therefore made a study of current measures
in the Member States in areas concerning women workers in those
fields which are not covered by Community Directives, with the
aim of deflnlng the occupational status of self-employed women
and women in agriculture, and establishing their individual
entitlement as regards social security benefits and remuneration.

8.5.2. Provisions_should be made_for the following situations:

(a) at present, the work of a spouse who helps to run a family
business not established as a company is not given full
recognition; the husband is often the sole head of the
undertaklng. The spouse does not generally benefit from
the growth in assets which is the result of her work. 1In
the event of the death of the owner, and failing a system
of preferential rights for the surv1v1ng spouse or any
other system whereby she would receive a share of the firm's
assets representing her own work, she can be excluded from
the undertaking to the benefit of other heirs.

- In the case of ‘family businesses, national legislation
sometimes imposes restrictions on the formation of a
company by the spouses operatlng the business, which might
otherwise be a way of ensuring that the work of either
spouse is recognized for the purposes of inheritance.

(b) Taxation: generally speaking, salary paid to the spouse
can only be deducted from the taxable income of the owner
of the business up to a certain limit. As a result, the
spouse's salary tends to be lower than that which would be
paid to another wage-earner. The separate taxatlon of
spouses, or full deductibility from the owner's taxable
income of the salary which he pays his wife, are the sort
of measures which could in varying degrees eliminate
existing discrimination.

(¢) In most countries, spouses working in the family business
cannot build up entitlement to retirement or invalidity
pensions, or maternity benefit in their own right.

. .
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(d) The spouse of a self-employed person does not always have
access to the same training facilities as‘the self-employed
person himself; another form of discrimination occurs when
the cost of the spouse's training cannot be deducted as
business expenses.

(e) Women who wish to be self-employed encounter particular
difficulties; first of all there are traditional attitudes
which discourage young girls from training for certain
types of work, or which prevent women from setting up their
own business. In some countries, moreover, legislation
does not favour the granting of loans to women, as a
result of the way matrimonial law operates.

(f) The spouse of a self-employed person, who takes part in the
running of the family business, should always have the same
rights within trade organizations as the self-employed
person himself.

Action 6: taxation and the employment of women (begun in 1982)

The Commission is particularly concerned about the negative effect of
income tax on the incentive to work for married women. "The main
features of income tax systems which could have special impact on the
work decisions of married women are whether or not the earned incomes
of spouses are aggregated, the distribution of allowances between the
husband and wife and how these change when the wife enters the labour
market, and the progressivity of the tax schedule".!

In view of the fact that the tax systems which apply in certain Member
States adversely affect equal opportunities for women, the Commission
has undertaken a comparative analysis of taxation systems in the
Community. It will take such appropriate measures as are within its
competence.

Action 7: parental leave, leave for family reasons (begun in 1982)

8.7.1. One of the ways chosen to achieve the progressive harmonization
of individual responsibilities is to extend parental leave and
leave for family reasons and at the same time to improve public
facilities and services. A Directive will be adopted in the
course of 1983.

Parental leave is a relatively recent element in working
conditions; omne could define it as leave granted to a male or
female worker with family responsibilities in respect of a
dependent child, of a duration to be determined and within a
given period following the end of maternity leave.

1 Community action programme COM(81) 758 final.
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Leave for family reasons is leave which a male or female
worker with family responsibilities may obtain in the case of
sickness of a child or another member of the family of which
the worker is part, or in such other circumstances as are
deemed appropriate. o :

It is not the first time that the Commission has tackled these
questions. It has pointed out that leave and other bemefits
granted following maternity leave are covered by Article 5 of
Directive 72/207/EEC since they do in fact constitute working
conditions (see above, infringement procedures initiated by
the Commission against Member States).

Parental leave exists in three Member States: Belgium (public
sector), France and Italy (paid). In Germany, under the law of
1 July 1979, the mother alone is entitled to four months paid
leave in addition to maternity leave. In the United Kingdom
the mother may take time off work after maternity leave. In
France parental leave was introduced by the law of 12 July 1977.
In Greece, maternity or adoption leave for the father or the
mother is provided for in a draft law on the protection of
motherhood and facilities to enable working parents to bring up
their children.

Leave for family reasons varies from country to country as

to practical details and duration. Generally speaking, it is
paid, and granted to the father as well as the mother. A
Community instrument could provide for leave of this kind in
case of sickness of a child, a spouse, a close member of the
family or the person looking after the childrem, or school
holidays, etc. Such leave should be paid and provisions
concerning guaranteed employment, entitlement to social security
and seniority should be clearly specified.
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DIRECTIVE ON THE IMPLEMENTATION OF THE
PRINCIPLE OF EQUAL TREATMENT FOR MEN
AND WOMEN IN OCCUPATIONAL SOCIAL
SECURITY SCHEMES

(Proposal for a Directive adopted by the Commission on 20 April 1983 and
submitted to the Council)l

9.1. Introduction2

Directive 79/7/EEC applies only to statutory schemes; however, it
lays down in Article 3(3) that with a view to ensuring the implemen-—
tation of the principle of equal treatment in occupational schemes,
the Council, acting on a proposal from the Commission, will adopt
provisions defining its substance, its scope and the arrangements for
its application.

Occupational schemes fall between statutory social security schemes
and purely private insurance contracts. Unlike the former, their
‘content is not therefore defined by law; but, unlike the latter, it
is not defined, either, by free negotiation between individuals and
the insurance companies. The schemes supplement the benefits
provided by statutory social security schemes (in the area of old
age/survival, unemployment, invalidity, sickness) or, more rarely,
replace them.

They include:

1) schemes based on collective agreements between employers' and
workers' representatives and applying to an undertaking, an
occupational sector or several such sectors;

2) company schemes, set up or planned unilaterally by the employer
for the benefit of his workers or certain categories thereof,
whether he allocates specific reserve funds for this purpose or
uses the services of an insurance company (group insurance, for
example) or finances the planned benefits under the heading of
staff expenditure;

3) schemes set up by the representatives of a self-employed occupation
(craftsmen, doctors, lawyers, etc.).

The new legal instrument proposed concerns all these types of scheme.
The basic distinguishing feature of occupational schemes - unlike,
for example, purely individual insurance - is that affiliation to
such schemes forms part of the conditions of employment in the sense
that it derives, directly or indirectly, from the contract of employ-
ment or from the exercise of the occupational activity in question.

1 Doc (83) 217 final.
2 See explanatory memorandum, doc. (83) 217 final and p. 65.
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The second paragraph of Article 119 of the Treaty lays down that "pay"
means not only the wage but also any other consideration, whether in
cash or in kind, which the worker receives from his employer. The
benefits provided by occupational schemes thus fall within the scope
of that paragraph.

With regard to the Directive's material field of application, while
the same risks must be covered as those provided for by the Directive
of 19 December 1978, the area coyered as far as employees are
concerned must be widened to include all benefits which may be

Jeemed to fall within the scope of the second paragraph of Article 119.

On the other hand, the field of application with regard to persons and
the scope of the principle of equal treatment correspond with the
relevant provisions of the Directive on statutory social security
schemes.

Women benefit proportionately less than men from occupational schemes
because such schemes are often lacking in firms employing chiefly
female labour and because of the exclusion of part-time work from
many occupational schemes. For these two reasons wider social
protection initiatives are necessary. The social protection of part-
time work, which formed the subject of a draft Commission Directive,

will have the effect of affording to part-time workers protection

equivalent to that afforded to full-time workers.

The Commission will in the near future submit to the Council proposals
aimed at regulating the matters at present excluded from Directive
79/7/EEC and the present proposal for a Directive. The Directive

will help to bring legal certainty to an area in which the application
of the principle of equal treatment is still subject to considerable
doubt.

The content of the proposed Directive

The aim of the Directive is the implementation of the principle of
equal treatment in occupational social security schemes (Article 1).

Like previous Directives concerning equal treatment, the Directive's
field of application with regard to persons relates to all categories

of the working population, whether wage—earners or self-employed,
including the sick, pensioners, the unemployed and the disabled
(Article 3).

The material field of application includes occupational schemes

which cover the risks provided for in the Directive on equal treatment
in statutory social security schemes: illness, invalidity, old age,
industrial accidents/occupational diseases and unemployment. This
correspondence is explained by the close relationships between
statutory and occupational schemes.



- 86 -

However, for employees it includes all social benefits, whether in

cash or kind, which may be provided by these schemes, 1nc1ud1ng those
benefits not included in the list of risks set out in the preceding
paragraph. At the same time, Article 9 gives Member States the rlght
to defer compulsory appllcatlon of the Directive as regards the pension
awarded to the surviving spouse.

Article 5 defines the scope of the principle of equal treatment in
bccupational social security schemes: the absence of any discrimina-
tion, de jure or de facto, based on sex, either directly or
1nd1rect1y by reference, in particular, to marital or family status
(as in the case of statutory schemes). The Article also recalls that
this prlnclple is without prejudice to any provisions relatlng to the
protection of women on maternity grounds.

To avoid mlsunderstandlngs Article 6 lists a number of provisions
which are contrary to the principle of equal treatment. This list is
not exhaustive.

A few examples from Article 6:

- Certain occupational schemes, particularly pension schemes, are
open solely to men; women are excluded from them. In other cases,
the exclusion relates only to married women. :

- Others are compulsory for men, but optional for women.

- The fixing of a lower age for women than for men as a conditiom for
the granting of the retirement pension is relatively frequent in
occupational schemes. (This is frequently encountered in countries
whose statutory schemes also provide for this particular feature.)

/ .

- In some occupational pension schemes which apply the system whepgay
contributions are accumulated to build a capltal sum (money purchase
system), this sum is transformed into a pension on the employee's
retirement and, at the time of this operation, the amount of the
pension will be calculated assuming a life expectancy which differs
for men and women. The woman's pension, for example, will be lower
than that of her male colleague because she is expected to draw it
for a longer period.

~ Differing rates of contribution according to the sex of the worker
are excluded.

Member States must take all measures necessary to ensure that
provisions contrary to the principle of equal treatment are rendered
null and void or amended. Such provisions cannot, of course, be
approved or declared compulsory by the public authorities (Article 7).
The deadline for application is, in principle, 1 January 1986.
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The Member States may defer compulsory appllcatlon of the pr1nc1p1e
of equal treatment as regards:

- determination of pensionable age for the purpose of granting old-age
or retirement pensions;

- pension awarded to the surviving spouse (Article 9).
There is a special link in these two fields between the provisions of
occupational schemes and the corresponding provisions of statutory

schemes.

Any person who is a victim of discrimination has a right to pursue his
claims at law (Article 11).

Workers are protected .against dismissal following on a complaint aimed
at ensuring that the principle of equal treatment is respected
(Article 12).
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10. THE COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

10.1. Introduction to the European Court of Justice

In order to guarantee that the Member States do not apply or

interpret Community law in different ways, the Treaties gave the

Court of Justice of the European Communities, based in Luxembourg, the
task of ensuring that "in the interpretation and application of the
Treaties the law is observed".

The Court consists of 11 Judges who are appointed by common accord of
the Governments of the Member States. They hold office for a
renewable term of six years. The Judges select one of their number to
be President of the Court.

The Court is assisted by five Advocates—General, who are appointed
according to more or less the same criteria as Judges and whose function
is "acting with complete impartiality and independence, to make, in

open court, reasoned submissions on cases brought before the Court, in
order to assist the Court in the performance of the tasks assigned to
it". The Advocates-General do not represent the European Communities
and their opinion is not binding on the Judges.!

The Judges and Advocates-General appoint the Registrar of the Court for
a renewable term of six years. The Court applies and interprets
Community law exclusively. It cannot therefore interpret or rule on
the validity of provisions of national law, but it can, if asked,

rule on the conformity of a provision of national law with Community
law.

It should be noted that although the Court is the Community's supreme
judicial authority, it is not the only body which enforces Community
law, since the national courts also have jurisdiction to apply and
interpret Community law, insofar as its provisions produce direct
effects under national law and create individual rights which national
courts must protect. National courts may, and in some cases must, ask
the Court to interpret Community law or to rule on the validity of
acts by the Council and the Commission.

1

The first woman member was appointed on 18 March 1981: she is
Mrs Simone Rozé&s, former President of the Tribunal de Grande Instance
(Regional Court), Paris.

2 cf. The Court of Justice of the European Communities 1/81, European

Documentation.
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10.2. References for preliminary rulings

Where an individual who considers that his rights have been infringed
as a result of failure to apply Community law brings an action
before the competent national court, it may be that the court called
on to deal with the matter finds there is a problem regarding the
interpretation of Community law. It then applies to the Court for a
ruling. Any national court may ask the Court for a ruling on the
interpretation of primary or secondary Community law, regardless of
its type (common law, administrative, social, etc.)! or position in
the judicial hierarchy.

Nevertheless, for some courts, reference to the Court of Justice for
a ruling is optional, whereas for others it is compulsory.2

Finally, only the national court may take the decision to ask the
Court of Justice for a preliminary ruling.

Accordingly, through the procedure of a reference for a preliminary
ruling regarding interpretation, the Court informs the _national
court of the meaning of the Community law in question.

The Court '"rules" and the fact that it alome is competent to give a
preliminary ruling ensures that the law is applied in a uniform
manner, which is essential when one considers that in the Member

States there are, in all, more than a thousand courts of first instance
and a hundred appeal courts.

The Court, then, defines Community law and facilitates its integration.
Its ruling is binding on the national court and any court called on to
apply this point of Community law must, of course, follow the
judgment.

Article 119 of the Treaty of Rome has given the Court occasion to
clarify important points of law and some judgments have gone down in
the annals of case law. (cf. judgments below).

10.3. Proceedings against a State for failure to fulfil an obligation

We saw above that the Commission may initiate proceedings before the
Court of Justice if a Member State has failed to take the necessary
measures to bring national law in line with Community law or has
failed to fulfil one of its obligations under the Treaty. These are
proceedings for failure to fulfil an obligation (Articles 169 and
171 of the EEC Treaty). If the Court finds that the Treaty has been
infringed, the Member State in question must take the necessary
measures to comply with the judgment.

Le renvoi préjudiciel, A. Khol in Journal des Tribunaux, 12.78.

Article 177 of the EEC Treaty.

“Articles 177 and 219 of the EEC Treaty.

Mr Josse Mertens de Wilmars, la jurisprudence de la Cour de Justice comme
instrument de 1'intégration communautaire. Conference on 26.3.1976,
Association des Juristes européens du Barreau de Paris.

W -



- 90 -

On the other hand, the judgment can neither formally oblige the
Member State to put an end to the contravention, nor do away with the
measure in question itself. Experience has shown, however, that
Member States sooner or later take the necessary measures.

Hitherto the Court of Justice has handed down two judgments for
failure to fulfil an obligation relating to the application of
Article 119 and the Directives on equal pay and equal treatment for
men and women; three other cases are still before the Court (cf
below).

10.4. Proceedings for annulment brought by individuals

"Individuals may bring proceedings for annulment under Article 173(2)

of the EEC Treaty or Article 146(2) of the EAEC Treaty. Private
individuals may institute proceedings only against decisions which

are addressed to them or against decisions which, although addressed

to another person, are of direct and individual concern to the former."!

Three judgments have been handed down by the European Court of
Justice in connection with differences in the treatment of male and
female officials. Two of the applicants based their actions on,
among other things, failure to apply Article 119. Two actions are
pending, having been brought on the basis of failure to apply the
Staff Regulations and Article 119 (cf below).

! We have already stated that consequently an individual cannot bring

proceedings to have Directives annulled.
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JUDGMENTS OF THE COURT: REFERENCES FOR
PRELIMINARY RULINGS
(equal pay and working conditions
for men and women)

ll.

11.1. Table of judgments and cases pending

Judgment of 25.5.71 G. Defrenne v Sabena Case 80/70
Judgment of 8.4.76 G. Defrenne v Sabena Case 43/75
Judgment of 15.6.78 G. Defrenne v Sabena Case 149/77
Judgment of 27.3.80 Macarthys v W. Smith Case 129/79
Judgment of 11.3.81 Worringham & Humphreys

v Lloyds Bank Case 69/80
Judgment of 31.3.81 J.P. Jenkins v K1ngsgate Ltd Case 96/80

Judgment of 9.2.82 Garland v British Rail Engineering Case 12/81
Judgment of 16.2.82 A. Burton v British Railways
Board Case 19/81

Cases pendinglz S. von Colson and E. Kamann v Land
North Rhine Westphalia.
Directive 76/207 (Case 14/83)

- W.G.M. Liefting v Direktie Akademie
Article 119 (Case 23/83)

11.2. Judgment of 25.5.1971: Defrenne v Sabena (Case 80/70)2

11.2.1. The facts

Miss Defrenne was engaged as an air hostess by Sabena on

19 December 1951. On 15 February 1968, Miss Defrenne's
contract was terminated under Article 5 of the contract of
employment of air crew of Sabena, which provides that women
shall cease to be members of the crew on reaching the age of
40 years.

On 9 February 1970, Miss Defrenne made an application to the
Belgian Conseil d'Etat for annulment of Article 1 of the
Royal Decree of 3 November 1969 which excludes air hostesses
from the pension scheme to which other members of the air
crew are entitled. (In the case of air hostesses, service
before the age of 40 is taken into account only in accordance
with the conditions of the general scheme, not the more
favourable conditions laid down by the special scheme, and
they camnot claim any seniority pension before the age laid
down by the general scheme (60 years for women and 65 years
for men)).

! D. Hartz v Deutsche Tradax GmbH. Interpretation of Directive 76/207/EEC.
Case 79/83.

- J. Hyndman v H.S. Spring & Associates. Industrial Tribunal of Belfast.
Interpretation of Directive 76/207/EEC Case 132/83.

These cases are too recent to be included here.

2 (1971) ECR 445.

Y]
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Miss Defrenne referred to Article 119 of the Treaty of Rome.
By order of 4 December 1970, the Belgian Conseil d'Etat
referred the following question, among others, to the Court
for a preliminary ruling under Article 177 of the EEC Treaty:
"Does the retirement pension granted under the terms of the
social sedurity financed by contributions from workers,
employers and by State subsidy, constitute a consideration
which the worker receives indirectly in respect of his
employment from his employer?"

Judgment of the Court

11.2.3.

The Court ruled that the concept of 'pay' as defined in
Article 119 of the EEC Treaty does not include social security
schemes or benefits, particular retirement pensions, directly
governed by legislation (statutory schemes) without any

element of agreement within the undertaking or the occupat10nal
branch concerned.

The part due from the employers in the financing of such
schemes does not therefore constitute a direct or indirect
payment to the worker. !

Therefore, situations involving discrimination resulting from
the application of such a system are not subject to the
requirement of Article 119. On the other hand, it appears
that benefits under occupational schemes could form part of
the pay within the meaning of Article 119 of the EEC Treaty,
if the criteria used by the Court to exclude benefits under
statutory schemes from the concept of pay are taken into
consideration.

Following this judgment and its implicit effect, it would
have been logical for the Directive on equal pay to cover
benefits under occupational social security schemes. In fact,
it was not until 1983 that occupational schemes were included
in a legal instrument (not yet adopted by the Council).

11.3. Judgment of 8 April 1976 in Case 43/75 (Defrenne v Sabena)2

11.3.1.

(1976) ECR

The facts are the same as for the previous case,‘but on

13 March 1968, Miss Defrenne brought an action before the
Tribunal de Travail of Brussels for compensatlon for the loss
she had suffered in terms of salary, allowance on termination
of service and pension as a result of the fact that air
hostesses and male members of the air crew performing identical
duties did not receive equal pay.

The Tribunal de Travail of Brussels dismissed all Miss
Defrenne's claims as unfounded. On 11 January 1971 she
appealed to the Cour du Travail of Brussels which, on the
question of arrears of salary, decided, in pursuance of
Article 177, to ask the Court for a number of preliminary
rulings:

! cf. page 84.

455.
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- Does Article 119 of the Treaty of Rome introduce directly
into the national law of each Member State of the European
Community the principle that men and women should receive
equal pay for equal work and does it, therefore,

_ independently of any national provision, entitle workers to
institute proceedings before the national courts in order to
ensure its observance, and if so as from what date?

- Has Article 119 become applicable in the internal law of the
Member States by virtue of measures adopted by the authorities
of the European Economic Community or must the national
legislature be regarded as alone competent in this matter?

11.3.2. Judgment of the Court

On the first question, the Court ruled that:

The principle that men and women should receive equal pay,
which is laid down by Article 119, may be relied on before
the national courts. These courts have a duty to ensure the
protection of the rights which that provision vests in
individuals, in particular in the case of those forms of
discrimination which have their origin in legislative
provisions or collective labour agreements, as well as where
men and women receive unequal pay for equal work which is
carried out in the same establishment or service, whether
private or public.

The Court reached this conclusion by drawing a distinction,
within the whole area of application of Article 119, between
direct and overt discrimination which is identified solely
with the aid of the criteria based on equal work and equal
pay referred to by the Article in question and, secondly,
indirect and disguised discrimination which is identified by
reference to more explicit implementing provisions of a
Community or national character.

The direct.éfiect of the principle of equal pay referred to
in the first paragraph of Article 119 was limited to direct
and overt discrimination.

On the second question, the Court ruled that the application

of Article 119 was to have been fully secured by the original
Member States as from 1 January 1962 and by the new Member

States as from 1 January 1973. Furthermore, Directive 75/117/EEC
did not change the oiriginal scope of Article 119, it merely
improved its application. The principle of equal treatment

is incorporated into the national legal system not by law or
national degree but by the law ratifying the EEC Treaty.

! In his opinion on Case 96/80 (Mrs Jenkins v Kingsgate) the Advocate-
General stated with regard to the terminology used that instead of
employing the expressions "direct and overt" or "indirect and disguised”
it was more accurate to say that Article 119 had no direct effect where
a court could not apply its provisions on the basis of simple criteria

that they themselves establish and where, consequently, implementing
legislation, whether Community or national, was necessary to establish

the criteria applicable in the case in question. (1981) ECR 938.
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11.3.3. This judgment is important since it acknowledged the direct
effect of Article 119, i.e. it does not require any other
implementing measures, whether of a national or Community
character, to be applied by a national court. This direct
effect of the principle is restricted to direct and overt
discrimination. This restriction has important consequences,
particularly as regards discrimination under occupational
social security schemes which is generally neither direct nor
overt.

The Court of Justice has not, moreoveri given a precise
definition of indirect discrimination.

11.4. Judgment of 15 June 1978 in Case 149/77 (Defrenne v Sabena)2

11.4.1. On 16 September 1976, Miss Defrenne had lodged an appeal
before the Cour de Cassation, Belgium, against the judgment
of the Cour du Travail, Brussels, of 23 April 1975 (cf. 2nd
case Defrenne v Sabena) in so far as that judgment upheld
the judgment of the Tribunal du Travail, Brussels, of
17 December 1970 on the second and third heads of claim
(which sought an order to Sabena to pay a supplementary
allowance on termination of service and compensation for the
damage suffered as regards her pension).

By judgment of 28 November 1977, the Cour de Cassationm,
Belgium, Third Chamber, decided to stay the proceedings until
the Court of Justice had given a preliminary ruling on the
following question:

Must Article 119 of the Treaty of Rome which lays down the
principle that "men and women should receive equal pay for
equal work" be interpreted by reason of the dual economic
and social aim of the Treaty as prescribing not only equal
pay but also equal working conditions for men and women,
and, in particular, does the insertion into the contract of
employment of an air hostess of a clause bringing the said
contract to an end when she reaches the age of 40 years, it
being established that no such limit is attached to the
contract of male cabin attendants who are assumed to do the
same work, constitute discrimination prohibited by the said
Article 119 or by a principle of Community law if that clause
may have pecuniary consequences, in particular, as regards
the allowance on termination of service and pension?"

11.4.2, Judgment of the Court

As regards the scope of Article 119 of the EEC Treaty, the
Court ruled that Article 119 of the EEC Treaty cannot be . _
interpreted as prescribing, in addition to equal pay, equality
in respect of the other working conditions applicable to men
and women.

1 cf. action I of the programme on page 78.
(1978) ECR 1365.
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On the question of the existence of a general principle
prohibiting discrimination based on sex as regards conditions
of employment and working conditions the Court ruled that at
the time of the events which form the basis of the main
action there was, as regards the relationships between
employer and employee under national law, no rule of
~Community law prohibiting discrimination between men and
women in the matter of working conditions, other than the
requlrements as to pay referred to in Article 119 of the
Treaty.

11.4.3. This judgment defines the scope of Article 119. It cannot be
1nterpreted as prescribing, in addition to equal pay, equality
in respect of the other working conditions applicable to men
and women.

11.5. Judgment of 27 March 1980 in case 129/79 (Macarthys Ltd v Wendy
Smith)!

11.5.1. The facts

e - e

From 1 March 1976, Mrs Wendy Smith was employed as stockroom
manager by Macarthys Ltd, wholesale dealers in pharmaceutical
products (salary of f50 per week). She complained of
discrimination on the grounds that her predecessor, a man
whose post she took over four months over his departure,
received a salary of $60 per week. Mrs Smith brought
_proceedings before an Industrial Tribunal on the basis of the
Equal Pay Act 1970. This tribunal ordered Macarthys to pay
the applicant a salary equal to that of her predecessor.

Macarthys appealed to the Employment Appeal Tribunal which
dismissed the appeal by decision of 14 December 1977 (a
decision which referred to Article 119 and to the Judgment

of the Court of Justice of 8 April 1976 in Case 43/75 - Gabriel
Defrenne v Sabena). Macarthys made a further appeal to the
Court of Appeal.

The Court of Appeal decided to stay proceedings until the
Court of Justice had given a pre11m1nary ruling on the
following two questions:

~ Is the principle of equal pay for equal work contained in
Article 119 of the EEC Treaty and Article 1 of
Directive 75/117/EEC confined to situations in which men
and women are contemporaneously doing equal work for their
employer?

- If the answer is in the negative, does the said principle
apply where a worker can show that she receives less pay in
respect of her employment from her employer:

(a) than she would have received if she were a man doing
equal work for the employer; or

(b) than had been received by a male worker who had been
employed prior to her period of employment and who had
been doing equal work for the employer?

(1980) ECR 1275.
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Judgment of the Court

On the first question, the Court referred to the judgment of
8.4.76 in the Defrenne case in restating that the first
paragraph of Article 119 applies directly, and without the
need for more detailed implementing measures on the part of
the Community of the Member States, to all forms of direct
and overt discrimination which may be identified solely with
the aid of the criteria of equal work and equal pay referred
to by the article in question; for example, cases where men
and women receive unequal pay for equal work carried out in
the same establishment or service.

In such a situation, the Court states that it is necessary to
establish whether there is a difference in treatment between
a man and woman performing "equal work" within the meaning of
Article 119. The scope of that concept, which is entirely

. qualitative in character in that it is exclusively concerned

with the nature of the services in question, may not be
restricted by the introduction of a requirement of
contemporaneity.

On the second question, the Court ruled that the principle of
equal pay enshrined in Article 119 applies to the case where
it is established that, having regard to the nature of her
services, a woman has received less pay than a man who was
employed prior to the woman's period of employment and who did
equal work for the employer.

This judgment further clarifies the distinction between the
type of situation in which Article 119 has a direct effect

and that in which it does not, but once again by reference to
the criterion of direct and overt discrimination as opposed

to indirect and disguised discrimination; it also states that
the concept of "equal work" within the meaning of this

article is not confined to situations in which men and women
are contemporaneously doing equal work for the same employer.

11.6. Judgment of 11 March 1981 in Case 69/80 (Worringham and Humphreys

v Lloyds Bank)!

11.6.1.

The facts

In May and September 1977, two employees of Lloyds Bank,
supported by the Equal Opportunity Commission, commended
proceedings before an Industrial Tribunal under the provisions
of Section I(2)(a) of the Equal Pay Act 1970, seeking relief
from the alleged contravention of the equality clause
incorporated in their contracts of employment.

(1981) ECR 767.
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The inequality of pay brought before the national court was
alleged to result from the provisions of the two retirement
benefit schemes (one for male employees and one for female
employees) relating to the obligation on staff under the age
of 25 to pay contributions. Male staff under the age of 25
are required to contribute 5% of their salary to their scheme,
whereas this requirement does not apply to female staff. To
cover these contributions, Lloyds add an additional 5% to

the gross salary paid to these male employees. Furthermore,
the amount of the salary, in which the above-mentioned 5%
contribution is incorporated, helps to determine the amount of
certain benefits and social advantages.

When this claim was rejected by the tribunal, the two
applicants appealed to the Employment Appeal Tribunal, on the
basis of Article 119 of the Treaty and Article 1 of Directive
75/117/EEC and also Articles 1(1) and 5(1) of Directive
76/207/EEC. The tribunal held that there was an inequality
of pay within the meaning of the Equal Pay Act, without
further examining the arguments put forward by the parties
under Community law.

In its turn, Lloyds appealed against that decision to the
Court of Appeal in London which, pointing out that the problem
in question involves provisions of Community law, submitted

to the Court of Justice under Article 177 of the Treaty the
following reference for a preliminary ruling, among others:

- Are

(a) contributions paid by an employer to a retirement
benefits scheme or

(b) rights and benefits of a worker under such a scheme,
"pay" within the meanlng of Article 119 of the EEC
Treaty?

Judgment of the Court

The Court ruled that amounts which determine other benefits
linked to salary constituted the pay of the employee within
the meaning of the second paragraph of Article 119, even if
they are deducted at source by the employer and paid into a
pension fund on behalf of the employee.

In its judgment, the Court referred to previous decisions
(judgment of 8 Apr11 1976 in Defrenne v Sabena and judgment of
27 March 1980 in Macarthys Ltd v Wendy Smith) on the direct
effect of Article 119 and clarified the concept of pay. The
Court did not rule on the problem of occupational schemes in
its entirety, replying that a contribution paid by an employer
in the name of employees by means of an addition to the gross
salary constituted "pay" within the meaning of Article 119.
Such a Judgment demonstrates the limits of case law on equal
treatment, in the absence of Community measures resolving the
problems of supplementary schemes. (cf Article 3(2) of the
Directive on equal treatment in matters of Social security
(occupational schemes).
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11.7.1. The facts

11.7.2.

11.7.3.

Mrs Jenkins, an employee of Kingsgate Ltd, worked part-time.
Her hourly rate of pay was lower than that of full-time male
colleagues. Mrs Jenkins brought an action in the first
instance before the Industrial Tribunal, alleging a contra-
vention of the equality clause incorporated into her contract
under the Equal Pay Act 1970, Section 1(2)(a) of which lays
down that the principle of equal pay for men and women
applies in every case where a woman is employed on "like"
work with a man in the same employment.

Having failed to obtain satisfaction, the applicant appealed,
with the support of the Equal Opportunity Commission, to the
Employment Appeal Tribunal.

This Tribunal considered that the case raised questions of
the interpretation of Community law and referred a number of
questions to the Court for preliminary rulings, including the
following:

- Does the principle of equal pay contained in Article 119 of
the EEC Treaty and Article 1 of Directive 75/117/EEC requ1re
that pay for work at time rates shall be the same,
irrespective of the number of hours worked each week or of
whether it is of commercial benefit to the employer to
encourage the doing of the maximum possible hours of work
and consequently to pay a higher rate to workers doing 40
hours per week than to workers doing fewer than 40 hours
per week?

Judgment of the Court

The Court ruled that a difference in pay between full-time
workers and part-time workers does not amount to discrimination
prohibited by Article 119 of the Treaty unless it is in

rea11ty merely an indirect way of reduc1ng the pay of part-
time workers on the ground that the group of workers is
composed exclusively or predominantly of women.

In its judgment, the Court refers to its previous decisions

on the direct effect of Article 119 (judgment of 8 April 1976
in Defrenne v Sabena; of 27 March 1980 in Macarthys v W. Smith
and of 11 March 1981 in Worringham and Humphreys v Lloyds
Bank) .

1 (1981) ECR 919.
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As regards the terminology used, reference should be made to
the opinion of the Advocate—General in footnote (1) on page 111.

11.8. Judgment of 16 February 1982 in Case 19/81 (Arthur Burton v British

Railways Board)!

11.8.1

11.8.2.

. Mr Burton is employed by the British Railways Board. As part

of a reorganization, British Railways made an offer of
voluntary redundancy to some of its employees on certain terms
(men aged over 60, women over 55). In August 1979, Mr Burton,
aged 58, applied for voluntary redundancy. His application
was rejected on the ground that he was under the minimum age
of 60.

Mr Burton maintained that he had been treated less favourably
than a female employee inasmuch as the benefit would have been
granted to a woman aged 58.

Mr Burton complained to an Industrial Tribunal which rejected
his claim; he appealed to the Employment Appeal Tribunal,
invoking Article 119 of the EEC Treaty, Article 1 of
Directive 75/117/EEC and Articles 1, 2 and 5 of Directive
76/207/EEC.

The Employment Appeal Tribunal asked the Court for a number
of preliminary rulings on, among others, the following
questions:

1. Is a voluntary redundancy benefit, which is paid by an
employer to a worker wishing to leave his employment,
‘within the scope of the principle of equal pay contained
in Article 119 of the EEC Treaty and Article 1 of Council
Directive 75/117/EEC?

2. If the answer to Question 1 is in the negative, is such a
voluntary redundancy benefit within the scope of the
principle of equal treatment for men and women as regards
working conditions contained in Article 1(1), Article 2(1)
and Article 5(1) of Directive 76/207/EEC?

Judgment of the Court?

The Court ruled that:

- the principle of equal treatment contained in Article 5 of
Directive 76/207/EEC applies to the conditions of access to
voluntary redundancy benefit paid by an employer to a worker
wishing to leave his employment.

I (1982) ECR 555.
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- the fact that access to voluntary redundancy is available
only during the five years preceding the minimum pensionable
age fixed by national social security legislation and that
age is not the same for men as for women cannot in itself
be regarded as discrimination on grounds of sex within the
meaning of Article 5 of Directive 76/207/EEC.

11.8.3. In this judgment, the Court ruled on the discriminatory nature
of a difference in the retirement age for men and women,
stating that such a difference is not in itself discrimination
prohibited by the Treaty. The age difference fixed by the
employer was not the result of his decision but of a difference
laid down in national social security legislation.

11.9. Judgment of 9 February 1982 in Case 12/81 (Garland v British Rail
Engineering) |

The appellant, Mrs Garland, is a married woman employed by
British Rail Engineering Ltd (a wholly owned subsidiary of the
British Railways Board, a public authority charged by statute
! with the duty of providing railway services in Great Britain).
/ During the period of their employment all employees of British
o Rail Engineering enjoy certain valuable travel facilities
which are also extended to their spouses and dependent
children. On retirement, former employees, men and women,
continue to enjoy travel facilities but they are reduced in
comparison with those which they enjoyed during the period of
their employment. However, although male employees continue
to be granted facilities for themselves and for their wives
and dependent children as well, female employees no longer
have such facilities granted in respect of their families.

The matter was brought before three different tribunals in
turn, and only provisions of the Sex Discrimination Act were
invoked on each occasion.

Then the case reached the House of Lords where issues of
Community law were raised. Accordingly, the House of Lords
put two questions to the Court for preliminary rulings,
including the following:

1 (1982) ECR 359.
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Where an employer provides (although not bound to do so by
contract) special travel facilities for former employees to
enjoy after retirement which discriminate against former
female employees, is this contrary to

(a) Article 119 of the EEC Treaty?

(b) Article 1 of Directive 75/117/EEC?

(c) Article 1 of Directive 76/207/EEC?

11.9.2. Judgment of the Court

The Court ruled that where an employer (although not bound to
do so by contract) provides special travel facilities for
former male employees to enjoy after their retirement this
constitutes discrimination within the meaning of Article 119
against former female employees who do not receive the same
facilities.

11.9.3. This judgment follows the case law of the Court of Justice:
(Judgment of 25 May 1971 in "Defrenne': the concept of pay
covers any consideration, whether in cash or in kind, whether
immediate or future, provided that the worker receives it,
albeit indirectly, in respect of his employment from his
employer); (Judgment of 31.3.1981 in "Jenkins'": Article 119
applies directly to all forms of discrimination which may be
identified solely with the aid of the criteria of equal work
and equal pay referred to by the Article in question, without
national or Community measures being required to define them
with greater precision in order to permit of their applilcation).

~
~

11.10. Cases pending

11.10.1 Reference for a preliminary ruling by the Arbeitsgericht
Hamm by order of that Court of 6 December 1982 in the case 1.
Sabine Von Colson and 2. Elisabeth Kamann v Land North Rhine
Westphalia (Case 14/83).

These two persons underwent a period of training in the Werl
prison at the end of their social workers course. They
applied for vacant posts at the same prison. The governor of
the prison stated that he preferred to take on a man without
experience rather than a woman.

The Arbeitsgericht Hamm is asking the Court of Justice for a
preliminary ruling on the following questions:

1. Does it follow from Council Directive 76/207/EEC of
9 February 1976 that discrimination on the grounds of sex
in relation to access to employment must be sanctioned by
a requirement that the discriminating employer conclude a
contract of employment with the candidate discriminated
against?
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2, If question 1 is answered in the affirmative:

(a) Is the discriminating employer required to conclude a
contract of employment only if it can be established
that the candidate discriminated against is objectively -
according to permissible selection criteria - more
suitable for that post than the candidate with whom a
contract of employment was concluded?

(b) Or, is the employer also required to appoint the
candidate discriminated against if that candidate and
the successful candidate are objectively equally
suitable?

(c) Finally, must the candidate discriminated against be
appointed even if objectively he is less suitable than
the successful candidate, but it is established that
from the outset the employer, on account of the sex of
the candidate discriminated against, disregarded that
candidate in making his decision on the basis of
permissible criteria?

3. If question 1 is in principle answered in the affirmative:

where there are more than two candidates for a post and from
the outset more than one person is on the ground of sex
disregarded for the purposes of the decision made on the
basis of permissible criteria, is each of those persons
entitled to the grant of a contract of employment?

Is the court in such a case obliged to make its own choice
between the candidates discriminated against?

11.10.2, Reference for a preliminary ruling by the Centrale Raad van
Beroep by order of that court of 20 January 1983 in the action
between W.G.M. Liefting and the Directie van het Academisch
Ziekenhuis bij de Universiteit van Amsterdam and in eight
other actions (Case 23/83).

The Centrale Raad van Beroep has asked the Court of Justice for
preliminary rulings on the following questions:

I. Must the term "pay" appearing in Article 119 of the EEC
Treaty be construed as including the "compensation" or,
in certain cases, the amount referred to as the "over-
compensation" which the employing public authority used to
pay to the tax authorities in excess of the maximum
contributions due under the Old-Age Law and the Widows
and Orphans Law but which now-no longer need be transferred
by such an authority?
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2. If the answer to the first question is in the affirmative,
must Article 119 of the Treaty be construed as meaning that
the system applying in the Netherlands based on the "Wet
Gemeenschappelijke Bepalingen Overheidspensioenwetten"

(Law laying down common provisions with regard to laws
governing the pensions of public officials) must be
regarded as being contrary to the principle that men and
women should receive equal pay for equal work laid down in
Article 119 because under that system, in these cases in
which the joint contributions due under the Old-Age Law
and the Widows and Orphans Law for a married couple
employed in the public service exceed the maximum amounts
of contributions due, the contributions are primarily paid
by the husband's employer while the wife's employer continues
to transfer contributions only insofar as the maximum
amount of contributions due is not exceeded?
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JUDGMENTS OF THE COURT OF JUSTICE
OF THE EUROPEAN COMMUNITIES IN PROCEEDINGS AGAINST
MEMBER STATES FOR FAILURE TO FULFIL AN OBLIGATION
(equal treatment of men and women)

Table of judgments handed down and cases pending

Judgments

9 June 1982 in Case 58/81 (Commission of the European Communities
v Grand Duchy of Luxembourg)

6 July 1982 in Case 61/81 (Commission of the European Communities v
United Kingdom)

Actions brought:

- on 3 June 1982 against Belgium (Case 164/82

- on 3 June 1982 against the United Kingdom and Northern Ireland
(Case 165/82)

-~ on 3 June 1982 against Italy (Case 163/82).

Judgment of 6 July 1982 in Case 61/81 (Commission v United Kingdom
of Great Britain and Northern Ireland)!

On 18 March 1981, the Commission brought an action under 169 of the
EEC Treaty for a declaration that the United Kingdom had failed to
fulfil its obligations under the Treaty by failing to adopt the laws,
regulations or administrative provisions needed to comply with
Council Directive 75/117/EEC as regards the elimination of discrimin-
ation for work to which equal value is attributed. In support of its
contention, the Commission refers to the judgment of 8 April 1976 in
the Defrenne case and the judgment in the Jenkins case, which
determined the objectives of the Directive. Article 1 of the
Directive was not applied.

Section 1(5) of the Equal Pay Act of 1970, as amended by the Sex
Discrimination Act 1975, lays down that: "a woman is to be regarded
as employed on work rated as equivalent with that of any man if, but
only if, her job and their job have been given an equal value, in
terms of the demand made on the worker under various headings (for
instance effort, skill, decision), on a study undertaken with a view
to evaluating in those terms the jobs to be done by all or any of
the employees in an undertaking or group of undertakings, or would
have been given an equal value but for the evaluation being made on

' a system setting different values for men and women on the same

demand under any heading."

1

cf. chapter on the implementation of Directive 75/117/EEC.
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Under the Directive, the job classification system is merely one of
several methods for determining pay for work to which equal value is
attributed, whereas under the Equal Pay Act, it is the sole method.
Moreover, workers in the United Kingdom are unable to have their

work rated as being of equal value with comparable work if their
employer refuses to introduce a classification system.

Ultimately, there can be no right to equal pay where no classification
has been made.

The Court ruled that by failing to introduce into its national legal
system, in implementation of the provisions of Council Directive
75/117/EEC of 10 February 1975, such measures as are necessary to
enable all employees who consider themselves wronged by failure to
apply the principle of equal pay for men and women for work to which
equal value is attributed and for which no system of job classification
exists to obtain recognition of such equivalence, the United Kingdom
had failed to fulfil its obligations under the Treaty.

A bill amending the Equal Pay Act is now being drafted, following the
Court's judgment.

Judgment of 9 June 1982 in Case 58/81 (Commission v Grand Duchy of
Luxembourg) !

The Commission of the European Communities brought an action on

16 March 1981 for a declaration that by not adopting within the
period prescribed in Article 8(1) of Directive 75/117/EEC the
measures necessary in order to eliminate discrimination in the
conditions for the grant of head of household allowances to civil
servants, the Grand Duchy of Luxembourg had failed to fulfil its
obligations under the EEC Treaty (Articles 3, 4 and 8). The period
in question expired on 12 February 1976.

In Luxembourg, the head of household allowance is granted to State
civil servants pursuant to Article 9 of the amended law of 22 June
1963 (law laying down the scheme for the remuneration of civil
servants) which states, among other things, that "a civil servant
having the status of head of household shall be granted a head of
household allowance."

The following are regarded as heads of household: a male married
civil servant and also a female married civil servant whose husband
is subject to an infirmity or serious illness rendering him incapable
of providing for the household expenses or whose husband receives an
income lower than the minimum social wage.

Municipal officials and employees are also affected and there are
similar provisions in certain collective emgloyment agreements, for
example those of insurance and bank clerks. '

1 For the previous procedure, see chapter on the implementation of
Directive 75/117/EEC, page 23.
A change is under way in this area but progress on the elimination of
such discrimination is slow since it involves additional costs for
employers. :
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The Court ruled that "by not adopting within the period prescribed
in Article 8(1) of Directive 75/117/EEC the measures necessary to
eliminate discrimination in the conditions for the grant of head of
household allowances to civil servants, the Grand Duchy of
Luxembourg has failed to fulfil one of its obligations under the
EEC Treaty."

Action brought on 1 June 1982 by the Commission of the European
Communities against the Italian Republic, Case 163/82

The hearing was held on 23 March 1983.

The Commission claimed that the Italian law is concerned with some
working conditions such as pay (Article 2), retirement age (Article 4)
and the right to time off work in the case of adoption (Article 6),
but not all, in spite of the much wider scope of the provisions of
Article 5 of Directive 76/207/EEC.

Action brought on 1 June 1982 by the Commission of the European
Communities against the Kingdom of Belgium (Case 164/82)

The hearing was held on 23 March 1983.

The Member States had to take the necessary measures to implement
Directive 76/207/EEC before 12 August 1978.

Equal treatment as regards vocational guidance, training, advanced
training and retraining is covered by a legal measure in Belgium
(Article 125 of the Law on Economic Reorientation of 4 August 1978).

In the absence of a Royal Decree, which is a condition for the
effective implementation of Article 125, the Commission requested
the Belgian Government, by letter of 3 July 1980, to submit its
observations on this matter.

Subsequently, the Royal Decree of 16 October 1981 defining, with a
view to equal treatment for men and women, the concept of vocational
guidance and training referred to in Article 124 of the above-
mentioned law, entered into force.

Maintaining that the infringement of which the Kingdom of Belgium
was accused continued to exist in respect of all aspects of
vocational guidance and training (Article 4 of the Directive) other
than those covered by the Royal Decree of 16 October 1981, the
Commission referred the matter to the Court on 17 May 1982.

In the Commission's view, the concept of vocational guidance and
vocational training to be adopted for the application of the
Directive is evidently not limited simply to a trade or occupation
in-undertakings and departments in the private and public sectors,
as laid down in the Royal Decree of 16 October 1981.

According to the Belgian Government, Article 5 of the Directive,
which deals with working conditions, is fully covered by the Belgian
regulations. The only matter of contention is vocational training.
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The regulations implementing Article 4 of the Directive are now
largely a matter for the two linguistic communities (Flemish and
French). Vocational training other than in schools does not come
under a national Ministry.

Only vocational training in schools is administered by the national
authorities.

A draft order on vocational training in schools will shortly be
presented to the Council of Ministers. A draft has been submitted

to the executive of the Flemish community and the French community
will finalize the text of a draft order covering all matters relating
to vocational training other than that at school.

The Commission feels that there only remains the infringement of
Article 4 of the Directive on access to vocational training and
promotion.

The Belgian Government has declared that the order of the Flemish
Executive prescribing what must be understood by vocational guidance
and vocational training was adopted on 29 September 1982, and its
French equivalent on 29 October 1982.

Action brought on 3 June 1982 by the Commission of the European

Communities against the United Kingdom of Great Britain and Northern

Ireland (Case 165/82)

Opinion of the Advocate-General delivered on 7 June 1983.
The hearing was held on 23 March 1983.

In the United Kingdom the Directive was implemented, with regard to
Great Britain, by the Sex Discrimination Act 1975 and, with regard
to Northern Ireland, by the Sex Discrimination (Northern Ireland)
Order of 1976. For practical purposes the contents of these
legislative measures is identical. The Act entered into force on
12 November 1975.

Section 1(1) in particular provides that there is discrimination by

a person against a woman if

(a) on the ground of her sex he treats her less favourably than he
treats or would treat a man, or

(b) he applies to her a requirement or condition which applies or
would apply equally to a man but -

(i) which is such that the proportion of women who can comply
with it is considerably smaller than the proportion of men
who can comply with it, and

(ii) which he cannot show to be justifiable in respect of the sex
of the person to whom it is applied, and
(iii) which is to her detriment because she cannot comply with it.

Section 6(1) and (2) concern discrimination against those seeking
employment and employees; nevertheless, Section 6(3) exempts employ-
ment for the purposes of a private household and cases where the
number of persons employed by the employer, added to the number
employed by any associated employers of his, does not exceed five
(disregarding any persons employed for the purposes of a private
household).
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Likewise, Section 20 of the Act provides that the provisions of
Section 6(1) and (2)(a) do not apply to midwives and that Section 14
concerning vocational training bodies does not apply to training as
a midwife.

A letter of formal notice was sent by the Commission on 29 August
1980.

The Commission considered that the United Kingdom had failed to

comply with its reasoned opinion and brought the matter before the
Court by an application dated 28 May 1982. The Commission claims

that although Section 77(1) of the Act provides that a term of an
individual contract is void in the circumstances set out in that
subsection, similar provisions do not exist for collective agreements,
internal rules of undertakings or rules governing the independent
occupations and professions.

The Directive imposes the obligation of taking those measures which
are necessary to ensure that given provisions are (at law) null and
void or may be declared null and void (by the courts) or may be
amended (by the courts).

The Commission furthermore considers that the terms of Section 6(3)
of the Act which exclude employment for the purposes of a private
household, or where five or fewer persons are employed, from the
general restriction of discrimination contained in the Act are
contrary to the terms of the Directive, in particular Articles 3, 4
and 5.

The government of the United Kingdom states that in its view its
legislation faithfully reflects the meaning and intent of the
Directive.

With regard to employment for the purposes of a private household
and in small-scale undertakings, the government claims that the sex
of the worker constitutes a determining factor for many occupational
activities by reason of the context in which these activities are
carried out. The kind of employment in question frequently involves
very close personal relationships between employer and employee.

With regard to an employer who does not employ more than five
employees (disregarding any persons employed for the purposes of a
private household), that exception is justified and comes within
Article 2(2) of the Directive because of the close personal
relationships that often exist in small undertakings.

With regard to midwives, the United Kingdom government has concluded
that the present restrictions on the training and employment of men
as midwives should now be lifted.

Orders giving effect to this decision are being prepared under

Section 80(1)(a) and paragraph 3 of Schedule 4 to the Sex Discrimination
Act 1975. 1It is anticipated that the changes effected by the orders
will come into operation by the end of August 1983.
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JUDGMENTS OF THE COURT OF JUSTICE OF THE
EUROPEAN COMMUNITIES: PROCEEDINGS FOR
ANNULMENT BROUGHT BY INDIVIDUALS

(Differences in the treatment of female and male officials)

Table of Judgments and cases pending

Judgment of 7 June 1972 in Case 20/71 (Luisa Bertoni v European
Parliament)

Judgment of 7 June 1972 in Case 32/71 (M Bauduin v Commission of the
European Communities)

Judgment of 20 February 1975 in Case 37/74 (Ch. Van den Broeck v
Commission of the European Communities)

Judgment of 20 February 1975 in Case 21/74 (J. Airola v Commission of
the European Communities)

Cases pending: ‘

Action brought on 22 February 1982 (Case 75/82); oral proceedings

22 March 1983 ‘

Action brought on 2 April 1982 (Case 117/82); oral proceedings

22 March 1983

In considering individual actions brought by officials in respect of
the refusal to grant an expatriation allowance following a decision
(provided for in the Staff Regulations), the Court of Justice has
upheld the principle of equal treatment. '

Judgment of 7 June 1972 in Case 20/71 (Luisa Bertoni, wife of Sereno
Sabbatini, v European Parliament)’

Miss Luisa Bertoni, an Italian national, who entered the service of
the European Parliament on 1 January 1960, received the expatriation
allowance as prescribed by Article 69 of the Staff Regulatioms.

On 4 November 1970, Miss Bertoni married Sereno Sabbatini who was not
an official of the Communities. On 17 November 1970 Mrs Sabbatini
Bertoni was informed that she would lose, as from 1 December 1970,
her right to an expatriation allowance in accordance with Article 4(3)
of Anmex VII to the Staff Regulations.

(An official who marries a person who at the date of marriage does
not qualify for the allowance shall forfeit the right to expatriation
allowance unless that official thereby becomes a head of household).

On 15 February 1971, Mrs Sabbatini Bertoni asked the administration
of the European Parliament to review the decision depriving her of
the expatriation allowance. Her request was rejected.

I (1972) ECR 345
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An application was lodged with the Court on 26 April 1971 by ’
Mrs Sabbatini Bertoni who maintains that Article 4(3) of Annex VII

to the Staff Regulations is contrary to, among other things,

Article 119 of the EEC Treaty (equal pay for men and women, "pay"
also covering any consideration which the worker receives directly or
indirectly from his employer (including, therefore, the expatriation
allowance).

The Court ruled that "the Staff Regulations cannot however treat
officials differently according to whether they are male or female,
since termination of the status of expatriate must be dependent for
both male and female officials on uniform criteria, irrespective of
sex"; and that "by rendering the retention of the allowance subject
to the acquisition of the status of "head of household" - as it is
defined in Article 1(3) - the Staff Regulations have created an
arbitrary difference of treatment between officials".

Judgment of the Court of 7 June 1972 in Case 32/71 (Bauduin, wife of

Jose Abel Chollet, v Commission of the European Communities)!

Miss Bauduin, who is of French nationality, entered the service of
the Commission of the European Communities in Brussels on 2 July 1962
and was awarded an expatriation allowance as prescribed by Article 69
of the Staff Regulations. On 31 October 1970 Miss Bauduin married

Mr Jose Abel Chollet, a Belgian national, who is not an official of
the Communities. On 2 March 1971, in accordance with Article 90 of
the Staff Regulations, Mrs Chollet Bauduin submitted to the President
of the Commission, through official channels, a complaint against

the withdrawal of her expatriation allowance. On 18 June Mrs Chollet
Bauduin instituted proceedings before the Court.

The conclusions are the same as in the Bertoni case, the Court having
joined the two cases for the purposes of the oral procedure.‘v

Judgment of the Court of 20 February 1975 in Case 21/74 (Airola v

Commission of the European Communities)?

On 1 January 1964, Mrs Airola, who was born in Belgium, became a
student trainee at the Joint Research Centre at Ispra.

On 25 April 1965 she married an Italian. Under Italian law she
acquired Italian nationality but she made a declaration under

Article 22 of the Belgian law codifying the law on acquisition, loss
and reacquisition of nationality to retain her Belgian nationality in
the eyes of Belgian law. On 23 November 1966, she entered service as
an official at the Joint Research Centre in Ispra, but received no
expatriation allowance. After several applications to the administra-
tion, she brought an action before the Court on 13 March 1974
requesting the Court to order the Commission to pay her the
expatriation allowance.

1
2

(1972) ECR 363.
(1975) ECR 221.
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The Court ruled that "the concept of 'mationals' contained in
Article 4(a) must be interpreted in such a way as to avoid any
unwarranted difference of treatment as between male and female
officials who are, in fact, placed in comparable situations" and
that "such unwarranted difference of treatment between female
officials and officials of the male sex would result from an
interpretation of the concept of 'nationals' referred to above as
also embracing the nationality which was imposed by law on an
official of the female sex by virtue of her marriage and which she
was unable to renounce".

13.5. Judgment of 20 February 1975 in Case 37/74 (Chantal Van den Broek
v Commission)!

Mrs Van den Broek was born in France. She has lived in Belgium

since September 1961. When she married anBelgian national on

28 October 1961, she acquired Belgian nationality and lost her French
nationality, not having made a declaration that she wished to retain
French nationality. She entered the service of the Commission on

11 May 1965 and was not granted the benefit of the expatriation
allowance provided for under Article 69.

After a number of internal appeals and requests, she lodged an
application with the Court on 27 May 1974. The Court on 27 May 1974.
The Court referred to the Ariola judgment in stating that "although
on her marriage, the Belgian nationality of her husband had been
conferred upon her, the applicant could have renounced it and thus
retained her nationality of origin and her application, must,
accordingly, be dismissed".

13.6. Cases pending

Case 75/82: action brought on 22 February 1982 by Mr Chehab Razzouk . 2
Case 117/82: action brought on 2 April 1982 by Mr Abas Beydoun.3

The cases are similar.

On the basis of Article 119 of the Treaty of Rome, Article 79 of

the Staff Regulations and the principle of equal treatment respectively,
Mr Razzouk and Mr Beydoun, who are widowers of Commission officials,
claim that the Court should, among other things, rule that the
Commission decisions refusing to grant them a widower's pension are
null and void and that the Commission is obliged to grant them a
widower's pension (as well as an orphan's pension to the son of

Mr and Mrs Razzouk).

1
2
3

(1975) ECR 235.
0J C 72, 23.3.1982.
0J C 113, 5.5.82, p. 4.
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