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Article 2 A

1, The governments of Member States shall ensure that their respective natio-

| nal laws and practices in respect of general bids conform to the prin-
ciples set out in paragraph 2 of this Articles This requirement shall
apply to legislation enacted in order to give effect to the specific
requirements of this Directive set out’hereaftef and %o éll other rele-
vant law, professional and‘bther codes of conduct,and prastice and con-

duct and practices actually engaged in, in connection with general bidse - .

2+ The principles referred 10 in paragraph I are as follows :

T a) All persons-to whom a general bid is addressed; or to whom an inten-
ded general bid will be addfessed, shall be treated on'a basis of
equality; no special advantage may be given or offered only to cer-
tain of those persons, and advahtages,given or offered to the generality

of those persons may not be withheld from any of them;
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b) The offeror and the offeree company Shall give to fhé“perSOns 1o
whom a general bid is addressed all the. 1nformat10n whlch is neces—
sary 40 enable them to evaluate the bld and p o} assess the conse—

quences of accepting or rejecting ity

¢) The directors of the offeror and the dfferee company shall act ex-
olusively in the interests of the holders of securltles issued by
their respective companies, and in the event of confllots of interest
between the holders of dlfferent classes of such securities they
shall act in the interests of the holders of ordinary shares; the direc-
tors of the'offerpr,and the offeree companyyshall not do or abstain
from any act in order ﬁO'prbmbte their own personal or family inte-

rests or the in'berests of any other person;

4) The directors of the offeree company and collazborators with it
shall not do any act or enter into any transactlon Whlch is likely
to frustrate a general bid or an intended general bld of which they
are aware, unless the act or transactlon has previously been express—
ly approved by a general méeting of the offeree compahy; fhey may
‘nevertheless recommend. the'réjection‘df"the bid and publish infor-

mation and argument in support of a recommendation for rejection;

é)‘The parties to a general. bid shall not enter into real or feigned
transactions 1n secur1ties of the offeror or: offeree company ‘in
'antlclpatlon of a general bid being made for- securltles of the
offeree" company. or during the perlod for acceptance of such a
general bid if the purpose of so doing is to raiese or depress the
quoted or dealing prloe of the . securltles in order to encourage the
acceptance or regectlon of the bxd by the persons to whom it is or
will be addressed,
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PREFACE

* Takeover bids are a phenomenon of the period since th:

.«
Sccond World Var. They appeared first in the United Kingdoa and the

United States during the late 1940s as a technique for gaining control

ol a company without tﬁe need to negotiate a merger of the traditional

kxind with its board of directors. In effect, the offeror or bidder

appealed to the shareholders of the company in question over the heads

of the incumbent directérs, and sought by offering them a price .or

their holdings which was in excess of the current market price to reject

the incumbent directors in favour of the‘offeror. The earliest bids were

mostly of this contentious kind, but the éimplicity of the rmethod of

transferring contr;l over the offeree‘company by means of a ".id for its

ohares soon induced offerors and boards of offeree companics wh.. were in

agreement as to the terms of the bid to use it as a convenicat instrument

~or vesting control in the offeror. These agreed bids werc ¢conomically
'

nothing more than mergers carried out by a different lecgal .rm, .o

during the last fifteen years such bids have far outnumbered contentious

Lids.

Inevitably abuses and unfair practices have occurrcd in
connection with takeover bids, and national legislation in some of the
iember states of the European Communities and professional rules and codes
of conduct in others have been devised to counter them. Becamse-of the
comparative newness of the takeover bia’as a financial opcr:tior. there
15 a considerable difference between the standards prescrived by this
legislation or quasi-legislation, and in some member states ciere are
no rules specifically directed to deal with the problems created by
tageover bids. The bid technique is now employed on a greater or less
scale in all the member states, and since it is likely to be employed
increasingly in the future, it is appropriate that harmonisation
measures should be taken now, based on the experience of thc last twenty

YCLrse
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Although in some member states reliance has beer slaced on

\)
professional rules and .codes of conduct to restrain abuscs and male

lred

ractices in connection with takecover bids, it has been widely
recognised that fundamentally bids involve questions‘of law (;uch as
e legal rights and duties of the partiés aﬁd the civil and criminall
remedies and sanctions available against them), and that cveatually the

profecsional rules and codes of conduct adopted in some menver ciates

Lais is not surprising, because a takeover bid by its very nature involves
a series of legal transactions - an offer to. acquire shares or vonds made

B L , .
to numerous persons, the transfer of those sécurities to ilLe offeror, the
rayment of the price offered or the furnishingof the other consideration
oricred for the shérgs; such as an issue by the offe?or company of_i:s
own shares or bonds. These transactions, moreover, are more complex

?

than an individual sale of sharcs by one seller to onc buyer, axd the
general rules of law governing sales are not adequatc to c._urc “hat the
transactions are properly and fairly carried out. Irdecc, the vhesis
of the general law in seecking to protect the buyer againct the seller
venefiting unfairly by his better knowledge of the subject mattcr of the
sale has to be inverted in the case of tgkeover bids, because the.offeror,
as intending buyer, always knows more about the offeree compahy and the
value of its shares than many of its shareholders, who may have only
small holdings and debend entirely on the company's annual accounts and
the currently quoted stock exchange price of their shares when‘negotiat-
ing a sale.

It is difficult to classify the branch of commercial 1. . unier
which takeover bids should be subsumed. Since banks often act as
azuxiliaries in making or defending bids, banking law may ©cc involved,
and‘since the shares bid for are usually quoted on a stock exchas 2

and dealings in them during a bid are regulated by the stock excrange's
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rﬁlcs, the law of stock eXchanges may enter the picture. Basically,
however, taﬁeover bids are concerned with questions of company law.

The subject matter of the bid is shares or bonds of the offeree company,
and the rights attached to them and the procedure for their transfer is

in the domain of company law. The result of a successful takeover bid

is that control of the company passes to the offeror, and ihe rights

and powers he may claim and the duties he is under toward iie company

and any remaining shareholders are also the subject matter cf company law..

Lpreed takeovers are commercially and economically the equivalent of

mnergers, and mergers are traditionally regarded as an aspect of company

* lav, except with regard to their anticompetitive effects, wnich sre

regulated by the law governing”monopolies and market domination.

The character of the law relating to- takeovers largely deter-
mines its form and content. It will not suffice to set up an adﬁinist-

4

rative authority with broad discretionary powers to impose requi ‘cments
and prohibitions on the parties to takeover bids on an ad hoc busis.
This approach may be satisfactory in controlling the activities c”
banking and financial institutions, which are licensed by the stute to
carry out operations with an immediaté impact on the public and the
national economy. Takeover bids, in contrast, are operations where
private interests primarily need to be protected, and this can only be
done by legislation which’lays down precise sub;tantive rules and pres-
cribes a fairly détailed procedure. - The objective characicr of such
legislation makes it an extension of traditional company 1:... Toils is
net, of course, to say that the regulation of the anticompetitive effects
of mcrgefs and takeovers can be treated in the sase way. This is an
c.iirely different problem from the regulation of takeovers as commiercial

operations, and is wholly outside the scope of this report and the

proposals it contains.
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REPORT ON TAKEOVER AND OTHER BIDS.

\ _ INTRODUCTION

Te The expression 'takeover bid" and its French equivalent, "offre

publique d'achat ou d'échange". have never been comprene.sively defined

by legislation, but are generally understood to mean an offer made to
the existing shareholders of a company, or to one or more c.Lasses of
such shareholders, to acquire their shares for a consideration in cash
or securities (i.e. shares or bonds), the purpose of the offer usually
being to transfer control of the company to the offeror, and the offer
being made conditional upon sufficient offerees accepting it to ensure
that control is acquired by the offeror.' The offeror is invariably a
company, though in law there is nothing to péevent a takeover bid being
made by an individual. A bid may, of course, be made for such a small
quantity of shares that even if the bid is successful, the offeror will
not have control of the offeree company, but it is not then known as a
takeover bid in Britain. Such a bid must inevitably be a partial bid
(i.e. a bid for no more than a fixed number of shares), but it does not,
of course, follow that a partial bid will never result in the offeror
gaining control of the offeree company. A bid made by an offeror already
in control of the company whose shares are the subject of the bid is
usually considered to be a takeover bid, although logically such a bid
should be called a consolidation bid(g). In this Report takeove. oids,
consolidation bids and partial bids (whatever their actual or potential
result) are collectively referred to as general bids. A company whose

shares are the subject of a general bid is referred to as the offe.ce
company.

2. If a takeover is carried out with the support of the directors of
the' company whose shares are bid for (hereafter referred to as "th.
offeree company'"), the result is for practical purposes similar to a

merger, since the undertakings of both the offeror and the offeree

(a) This expression originated in the United States, but is gaining
acceptance in the United Kingdom as well.
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companies are brought under unified control by the initiative of their
respective boards of directors. Often, however, a takeover bid is
resisted by the directors of the offeree company, either because they

wish to continue managing the company themselves instead of making way

for directors appointed by the successful offeror, or because thej believe
that the consideration offered for the shares bid for is inadequate and
will be improved by the offeror in consequence of their opposition. | In
this situation the only way the offeror can gain control of the offeree
company is by addressing an offer directly to its shéreholders; the |

opposition of the board precludes a merger being carried out.

3. The consideration offered in connection with a general bid is
either a cash purchase price or an allotment or transfer of shares or
bonds of the offeror.company or one of its associated companies, or a.
combination of such considerations. If a cash bid is made, the price
offered is always more than the current quoted price of the shares in
quesfionk(if they are quoted on a stock exchange) so as to induce the
recipients of the bid to accept it instead of selling their shares on

the stock exchange. In the case of a bid which offers an allotment of
new shares or bonds, or a transfer of existing securities, with or without
a cash supplement in exchange for the offeree company 's shares, the market
value of the securities offered plus the cash supplement (if any) is alwajs
higher than the current quoted price of the offerees' shares for the same
reason. Becausé the market value of securities is primarily dependent

on their yield or the earnings attributable to them, the immediate effect
of a bid valuing the offeree company's shares at more than their quoted
price is to depress the quoted price of the offeror company's own shares,
and 'this has to be taken into account by the persons to whom the bid is
addressed along with more long-term considerations, such as the future

earnings and growth prospects of both companies.

x4



]

3e
4, If an offeror company offers to allot new securities in exchange
fpr the offerees' shares, the form of the new securities and the rights
attached to them is determined by the offeror company, and the recipients
of the bid and the directors of the offeree company can seek to influence
the terms offered only by bargaining and, if necessary, inducing the
offeror to make a revised bid. Often the new securities offered are
bonds, which will, of course, give the offerees security for their capital
and ensure a fixed income, but will deprive them of any right to vote at
general meetings of the offeror company or to participate in any f{uture
increase in the value of its ordinary sharese. Because offerees are often
unwilling to exchange their existing shares for bonds, it has become
common for offeror companies to offér conveftible bonds by general bids,
the conversion price usually being calculated on the assumption that the
offeror's ordinary shares will rise considerably in value before the
right to convert becomes exercisable(ﬁ). From the offerees' point of
view the most satisfactory kind of bid is one which offers an immeuiate
allotment of the offeror company's ordinary shares, for the offerc.. are
in most cases ordinary shareholders themselves(g), and in comparing the
value and prospects of their existing holdings with ordinary shares
offered in exchange, they are comparing like with like, and are more
easily able t arrive at the best decision in their own interests. In
bids for British companies, however, the new ordinary shares do not
always carry voting rights (there being no prohibition on the issue of
non-voting shares in British law) and the offerees must then bear in mind

that if they accept non-voting shares they will have no influence over

(b) The conversion premium is often an over-optimistic estimate of the
likely growth in the value of the offeror's ordinary shares, and is
used as a means to persuade the offerees to accept the bid in the
belief that the estimate will prove correct.
(g) If a takeover bid is made for the ordinary shares of a company which has
. issued preference shares, a simultaneous bid is sometimes made for the
preference shares as well so as to make the company a wholly-owned sub-
sidiary of the offeror. The consideration offered for the preference
shares is invariably cash or bonds; for fiscal reasons the offeror company
does not issue new preference shares in exchange, and it will not issue
ordinary shares, carrying voting rights, for this would increase the fraction
of 1ts equity capital held by former shareholders of the offeree company, and
might endanger the control enjoyed by the existing majority shareholders
of the offeror.
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the future conduct of the offeror company's undertaking even though they

hold a substantial or even the greater part of its equity shares.

5. Tﬁe difficulties of shareholders to whom new securities are
offered in exchange for their shares instead of a cash bid being made
are often eased by the offeror giving the shareholders an option to take
cash or securities, though the amount of the cash offer is always less
than the market value of the securities. Under British practice the
cash alternative is for fiscal reasons provided by the merchant bank

. offered by
which represents the offeror offering to purchase the securities/fxmm the
offerorfﬁgya shareholder of the offeree company at a fixed price if the
shareholder notifies it of his intention to sell them by a certain date.
The shareholder who wants cash then accepts the offeror's bid and at the
same time accepts the mérchant bank's offer to buy the securities which
the offeror will issue to him. This arrangement by the merchant bank
is known as underwriting, but it should not be confused with the under-
.writing of an issue of securities offered by a company to the public for
subscription in cash. When a bid is underwritten, it is the accepting

shareholder, not the offeror company, who receives the cash price from the

underwriting bank.

6. If two or more offeror companies make contemporaneous takeover

bids for control of a company, the offerees will, of course, wish to
accept the bid which is most advantageous to themselves. To preserve
their liberty of choice and to induce the bidders to revise their bids
upwards competitively, the offerees will defer accepting any bid until the
latest possible time before the period for accepting the bids closes.

An offeree who accepts a bid as soon as it is made thereby contracts to
tra&sfer his shares at the price offered, and he cannot retract his
acceptance if a more favourgble bid is made by another offeror. On the

other hand, the offeree's early acceptance will not bind the offeror
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absolutely, because the offer document will expressly make the offer to
acquire the offeree's shares conditional on acceptance of the bid by

the holders of at least 51 per cent, or 75 per cent, or 90 per cent

of the shares held by all the offerees (depending on the degree of
control the offeror requires), or such smaller percentage as the offeror
is willing to take. If a subsequent, more favourable bid is made
successfully by another offeror, the first offeror will in reliance on
this condition decline to take any of the shares in respect of which it
has received acceptances, but the offeree who has accepted the first bid
too early cannot safely accept the later one until the first offeror
withdraws, for by accepting the latef bi& the offeree may commit himself
to transfer twice the amount of his holding, and so may make himself
liable in damages for breach of contract to one or other offeror. This
is because the acceptance of a bid creates a binding contract betwcen
the accepting sharehc‘>lder and the offeror, and ot mefely the possibility
of such a contract coming into existence in the future if neither party
has resiled from it before the condition as to the number of acceptances

has been fulfilled(d).

7 In theory a general bid could be made for the convertible bonds

of an offeree company instead of, or in addition to, its shares carrying
voting rights. If the bid were successful as a takeover bid, the offeror
company would convert the bonds into shares carrying voting rights and
exercise control over the offeree company by aggregating those voting
rights with the voting rights attached to shares already held by it. A
takeover in such a form has not yet been attempted in any of the member

states, but nevertheless is a practical possibility.

(d) Ridge Nominees Ltd. v. I.R.C. [1961] 3 All E.R. 1108; [1962] Ch. 376,where

the English High Court so decided. In French law the contract for
sale of the shares is effective immediately under art. 1583 of the

Civil Code, but subject to a suspensive condition so far as the offeror's

obligations are concerned. In German law the contract created by an
offeree accepting a bid is subject to a suspensive condition, but the
offeree's obligations are nevertheless binding on him retrospectively
when the condition is fulfilled. (BGB 88 158 (1) and 160 (1)).
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8. In France general bids for the shares of companies which have a
;tock exchange quotation or whose whose shares are dealt in on a stock
exchange are regulated by law, and in Belgium and Luxembourg bids for
quoted and unquoted shares or bonds of public companies are similarly

regulated. In France the relevant legislation comprises the Arrégzi

ministeriels of 21 January 1970, 22 February 1972 and 6 March 1973, by

which the Minister of Economics and Financial Affairs added articles

68 to 96 to Title II of the Réglement général de la compagnie des zrents

de change, and this legislation has been supplemented by the Décisigg
générale of the Commission des Opérations de Bourse dated 13 January
1970 establishing a code of good conduct to be observed by parties to bids

and their agents, which, despite its name, is supported by legal sanctions.

In Belgium takeover bids are éoverned by the Arreté royal sur le controle
des banques of 9th July 1935, article 26 of which was amended by the Law
of 10th June 1964 so as-to extend the powers it conferred on the govern=
ment appointed supervisory authority, the Commission Bancaire, in rzspect
of néw issues of shares and bonds to enable it to deal with all kinds of
general bids as well. In Luxembourg the corresponding legislation is

the Arreté grand ducal concernant les opérations de banque et de credit

of 19 June 1965.

9. In Italy and the Netherlands general bids are regulated by codes
of conduct which do not have the force of law, but are enforced only by
professional sanctions. The relevant Code of Conduct in Italy(g) was
issued by the Milan Stock Exchange in December 1971, and applies only to
companies whose shares are quoted or dealt in on that exchange, although
it also establishes a pattern of conduct which could be adhered to by

brgkers who are members of other exchanges and by companies whose shares

Qi) Codice di compartamento per le offerte pubbliche di acquisto di titoli.



are either quoted on other stock exchanges or are not quoted at all.

i

In the Netherlands the Social and Economic Council (a body with semi-
official status representing business interests) issued Rules of Conduct
in respect of MergenscaudobicttesainbaneatadobanatoRudesoe iobanitedomi
xeapactoodk Mergers and Takeovers on 25th June 19?1(22 These rules apply
to general bids for shares of companies which are quoted or regularly

dealt in on a Dutch stock exchange, and the rules extend to the parties

to the bid and their agents.

10.  The United Kingdom law and practice in respect of takeover and
other bids is contained partly in legislétiqn, namely the Prevention of
Fraud (Investments) Act, 1958, and regulations made under it, and zurtly
in the rules of the United Kingdom Stock Exchange and in the City Code
on Takeovers and Mergers, both of which are reinforced by professional
and moral sanctions'but which do not form part of tﬁe law. In fact the
scope of the British legislation is quite narrow, since it applies only
to bids made by or through persons other than members of the United
Kingdom Stock Exchange and the leading merchant banks, in other words,
to bids made by outside brokers or by offeror companies direct, and
these are rare. The Stock Exchange rules, on the other hand, apply to
all quoted companies by or for which general bids are made, and the City
Code applies to all general bids, whether the offeror or offeree companies
have a quotation for their shares or not, but not to bids for the shares

of private companies.

11. There is no legislation or professional or other codes of conduct
in respect of takeover bids in Germany, Ireland or Denmark, but the

former Dublin and Cork stock exchanges now form part of the United Kingdom

(£) Gedragsregels in acht te nemen bij het voorbereiden en tot stand
brengen van Fusies, Overnemingen en Openbaare Biedingen.




Stock Exchange, and bids in respect of companies quoted on them are
therefore subject to the rules of the Stock Exchanme and the City Code

on Takeovers and Mergers.

12. There is little published comparative material on the regulation
of takeover and other bids under the law and practice of the member
states of the European Communities. ‘It will, therefore, be useful to
examine the existing law and practice in some detail before going or. to
establish what common features the existing national systems contair and
proposing steps for their harmonisation. . British law and practice is
undoubtedly the most developed in this field because of the longer
experience of takeover and other bidé in the United Kingdom. It will,

therefore, be examinied first.

UNITED KINGDOM LAW AND PRACTICE

The legal rules in respect of general bids

13. A general bid is always made by means of an offer document,
identical copies of which are sent to the shareholders to whom the offer

is addressed. The offer document is not a prospectus, even if it

proposes that the offeror company shall issue new sha;es or bonds to the
offerees in exchange for their shares, for a document is a prospectus only
if it offers new’shares or bonds for subscription in cash(52 Conseqﬁently,
the offer document need not contain the information required in a prospec-
tus by the Companies Act, 1948, and the procedural rules in the Act

relating to the registration and publication of prospectuses and the

treatment of applications for shares or bonds made in response to

(g) Government Stock and Other Securities Investment Co. Ltd. v.
Christopher, [1956] 1 A1l E.R. 490.
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pfospectuses do not apply. Nevertheless, an offer document is an
invitation to the shareholders to whom it is addressed to dispose of
their shares, and since copies of it in identical form are circuléted

to them, the document falls within the.statutory regulation of invest- g
ment circulars imposed by the Prevention of Fraud (Investments) Act,
1958(2). Consequently, copies of the offer document can be sent out
only by a member of the United Kingdom Stock Exchange or by a member of
an association of security dealers recognised by the Department of Trade
and Industry, or by a dealer in securities iicensed'or exempted from
licensing by the Department(—e or by the. offeror company 1tself/8ith the
permission of the Department(lz In practice offer documents are almost
always sent out by merchant banks which are exempted dealers, or by
stockbrokers who are members'Af the.United kingdom Stock Exchange so

that occasions rarely arise when the offeror must seek the Department

of Trade's approval for the communication of a bid to the offerees.

14. - -Regulations made under the Prevention of Fraud (Investments) Act,
1958, specify the information which must be included in offer documents
circulated in connection with takeover bids and in recommendations to
accept takeover bids sent out by directors of the offeree company( )

For the purpose of these regulations a takeover bid is defined as an

offer made to two or more holders of shares or bonds of the offeree

(h) Prevention of Fraud (Investments) Act, 1958, s.14 (1).
(3) A licensed dealer is a dealer in securities who is not a member of a
recognised stock exchange or association of dealers in securities and
who therefore requires a government licence to carry on business. An
exempted dealer is one which would normally require such a licence, but
because its business is primarily not concerned with dealing in securities
it is granted exemption from having to apply for a licence. Most
merchant banks, insurance companies and investment trust companies are
exempted dealers.
(j) Prevention of Fraud (Investments) Act, 1958, s. 14 (3) (i) and (11).
ﬂj Licensed Dealers (Conduct of Business) Rules, 1960, paras. 1 (d),

and 5 and First, Second and Third Schedules.



company which is calculated to result in any person acquiring control

i

of that company, and control is defined as direct or indirect control
over the majority of the votes which may be cast at general meetings of

the offeree company, leaving out of account voting rights which may be

or

exercised only in specified contingencies =/in respect of specified
. (m) (n) . _ ]

business =" ‘=~ An offer document is therefore not subject to the

regulations if it is issued by an offeror company which already holds
shares of the offereec company carrying voting control, and the purpose

of the offer is to acquire the remaining shares or those of tﬁem thchf
carry voting rights (i.e. a consolidation bid). Such a docuhenc 1s
nevertheless an investment cirular, and the restrictions on its cistribu-

tion dealt with in the preceding paragraph apply.

15. The regulat%ons in respect of takeover bids‘apply in law only

to circulars issued by dealers in securities licensed under the Prevention
of Fraud (Investments) Act, 1958(22 Nevertheless, the Department of
Trade and Industry requires the regulations to be observed as a cond:ition
of giving its consent to the circulation of offer documents by persons
other than licensed and exempted dealers and members of the United

Kingdom Stock Exchange or recognised associations of securitj dealers,

and persons in these last two categories do conform to the regulaticns
voluntarily. Moreover, the Stock Exchange requires that offer docunents
issued by a quoted company, or in connection with a bid for the shares

or debentures of a quoted company, should contain substantially the

same information as an offer document issued by a licensed dealer(Ee The

result is that offer documents are standard in form, by whomsoever issuéd.

(1) E.g. voting rights exercisable by preference shareholders only if
. preference dividend is in arrear.

(m) E.8. voting rights exercisable by preference shareholders only on
resolutions affecting their rights as such.

(n) Licensed Dealers (Conduct of Business) Rules, 1960, para. 18 (1).

(o) The regulations were made under s.7 (3) of the Act, which extends only
to licensed dealers.

(2) Admission of Securities to Listing, Chapter 5, paras. 1 and 3, The Stock
kxchange's requirements apply even though the bid, if successful, will not
result in the offeror scquiring control of the offeree companya.

T
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16. An offer document subject to the regulations in respect of
takeover bids must:- (a) set out the most recent middle market quotation
of the shares or other securities bid for if they are quoted on a stock
exchange, together with atileast six other such quotations over the last
six months, and if the offeror offers shares or bonds of another company
in exchange, similar information in respect of those securities;

(b) if the securities bid for or offered in exchange are not quoted on a
stock exchange, set out at least six prices‘at which the securities have
been sold during the preceding six months so as to give a fair view of
fluctuations in price during that period; (¢) state that the offer is opeﬁ
for acceptance for at least twenty-one days, and if it is conditional on
acceptance by the holders of a certain minimum number of the securities
bid for, it must also specify what that minimum is and the latest date

by which the offerof may declare the offer unconditibnal and binding;

(d) disclose the description and gmount of any securities already held

by the offeror or by nominees for the offeror in the offeree‘company;

(e) disclose any payments or benefits to be given to any director of the
offeree company as compensation for loss of office or in consideration

of his retirement from office, and the offer document must also reveal
whether any other agreement or arrangement made with any such director

is conditional on the offer being accepted, or accepted to a certain
extent; (f) state what form the consideration for the transfer of the
securities bid for will take and within what period it will be received
by persons who accept the bid; (g) disclose whether the offeror is aware
- of any material change in the financial position of the offeree company,
or the company whose securities are offered in exchange for securities of
the offeree company, sin&e the date of their latest annual accounts;

(h) set out the same information about any company whose securities are
offered in exchange fo; the securities bid for as would be required in a

prospectus issued by that company, of alternatively, if the securities
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offered are unquoted, give information about that company's authorised
and issued share capital and the classes into which it is divided, about
issues of its shares since the end of its last financial year, abnut .
reorganisations of its capital during its last two financial years, about
its loan capital and its directors and, whether the securities offered

in exchange are quoted or unquoted; the amount of the company's profits
or losses and the rates and amounts of its dividend distributions in

each of its three preceding financial years; and (i) either be accomp-
anied by copies of the memorandum, articles and last annual accounts of
any company whose securities are offered‘in exchange for those bid for,
or offer inspection of those documeéts at a -convenient time and piace(az
No takeover bid may be made conditional on the offerees consentiaz to
directors of their company receiving payments or benefits as compensation
for loss of office ;r in consideration of ré%iremen?ng If the offer
relates to only part of the issued securities of the class in question,
it must nevertheless be made to all the iwwlders of securities of that
class, and if acceptances are received in respect of more securities
than the number bid for, there must be provision for scaling down the
acceptances rateably so that no accepting offerees are treated

(s)

preferentially '~

17. The terms of a takeover bid must be communicated to the directors
of the offeree company at least three clear days before it is despatched

to the offerees(zz  If the directors send a recommendation to the .
persons to whom the bid is addressed to accept it, they must also disclose

the amount of their own holdings in the offeror and offeree companies;

whether they intend to accept the offer in respect of their own holdings;

(g) The Licensed Dealers (Conduct of Business) Rules, 1960, First Schedule,
Parts I and II.

(r) Ibid., First Schedule, Part II, para 1 (3).

(s) Ibid., First Schedule, Part II, para. 1 (&).

(t) Ibid., para. 1 (d) (ii).
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whether there are arrangements for compensating any of the directors

for loss of office, or for making any payment or giving any benefit to
them for retiring from office, or any other arrangements with any of

the directors which are conditional on the success of the bid; whether
any director has an interest in any contract with the offeror; and
finally, any information the directors have as to saies of the securities
bid for during the last six months (if they are unquoted) and as to
changes in the financial condition or prospects of the offeree company

(w)

since the date of its last annual accounts —;

18. If an offer document or a récommendation circulated by the
directors of the offeree company inlconnection with any general bid con-.
tains a false or misleading stétement made knowingly, or if such a
document omits information known to the persons issuing it which the law
requires it to contain, any shareholder of a class to whom the bid is
addressed may apply to the court for an injunction to restrain the
offeror from proceeding with the bid'or declaring it unconditional(xz
However, an injunction will not be issued merely because the directors

of the offeree company recommend acceptance of the bid despite the

advice of the company's financial advisers that the price or consideration
offered is inadequate, unless it is shown that the directors acted in bad
faith(xz Moreover, even if an injunction is issued, it will relate only
to the bid in connection with which the offending document was circulated,
and sofhere will be nothing to prevent the withdrawal of that document
and the making of a fresh bid based on a revised offer document or

director's recommendation.

(u) The Licensed Dealers (Conduct of Business) Rules, 1960, First
Schedule, Part II, para. 5 and Third Schedule.
(v) Gething v. Kilner, f1972], 1 A1l E.R. 1166.

’
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19. It is a criminal offence punishable by up to seven Years imprison-
ment for a person to issue an offer document or other document recommente
int the acceptance or rejection of a general bid if it contains a false,
nisleading or deceptive statement, promise or forecast made knowingly

or recklessly, or if to his knowledgé it dishonestly conceals mater-al

(a)

facts =,

The Stock Exchange's Regquirements in respect of Takeovers

20. If a general bid is made by a company whose shares or bonds are
quoted on thelnited Kingdom Stock Ex;hange or for the equity shares(g)
carrying #oting rights of such a company, the rules of the Stock
Exchange require certain rules\to be complied with in addition to those

in the Licensed Dealers (Conduct of Business Rules), -1960.

21. The offer document in such cases must set out in addition to the

statutory information:- (a) a statement whether the shares sought to be

acquired will be transferred to the offeror cum or ex div; (b) partizulars
of the rights in respect of dividends, interest, capital and redemption
attached to shares or bonds offered in exchange for the shares sought

to be acquired; (c) if the offer is a partial bid, a statement of the
reasons why an offer is not made to acquire all the shares of the class
which is bid for; (d) particulars of all transactions in shares of the
class bid for which the offeror company or its directors or any person
acting in concert with it have engaged in during the previous twelveﬁ
months; (e) particulars of any agreement or arrangement by the offeronr

to transfer any shares acquired by it under the offer to another person;

(a) Prevention of Fraug (Investments) Act, 1958, s. 13 (1).

(E) BLquity shares are shares which carry the right to a dividend of an
indefinite and variable amount out of the residual profits of tre
company after all interest on bonds and fixed dividends on preference
shares have been paid. They therefore comprise primarily ordinary
shares, but they also include preferred ordinary and deferred shares.
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(f) a statement of the offeror's intentions in respect of the carrying
on of the offeree's business and the continued employment of its
employees if the bid is successful, including its intentions to make
major changes in the offeree's business (if any) and the commercial
reasons for doing so; (g) if the offer is of an exchange of securities
of the offeror for the shares sought to be acquired, particulars of the
offeror's business, its net profits (before tax) and the rates of
dividend paid by it in each of its precediné five financial years, the
financial advantages which shareholders who accept the offer will engoy,
and a statement of the offeror’s assets and liabilities in its most
recent annual accounts, together wi;h partidulars of any material
changes in its business or financial position since the date of those
accounts; and (h) a statemeﬁt‘of any variation in the remuneration of

(c)

the offeror's directors which will take place if the bid is successful ='.

22, The Stock Exchange rules also require experts' reports or
0pini;ns-in offer documents or other circulars issued in connection with
a bid to be supported by a statement in the document or circular that the
expert has given and has not withdrawn his written consent to the
inclusion of his report or oplnlon( ). This is to ensure that the
expert is made legally liable to shareholders who accept the bid if he
report or expressed the opinion fraudulently or negligently. Finally,
the rules oblige the offeror to have available for public inspection at
an address in the City of London while the offer is current a copy of its'
memorandum and articles, copies of its audited Accouﬁts for its two most
recent financial years, and the originals of any professional valuation
of assets referred to in the offer document and copies of all material

contracts connected with the bid(sg

(c) The Admission of Securities to Listing, Chapter 5, para. 3.
(d) Ibid., para. &.
(e) Ibld., para. 5.
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! The City Code on Takeovers and Mergers

23. Takeover bidders and directors of companies who resist takeover
bids have often resorted to tactics other than simple persuasion of the
persons to whom the bid is addressed to ensure that bids succeed or fail.
Bidders have supported their efforts to gain control of the offeree
company by buying shares of the classes bid for on the stock exchange or
by private negotiation, and have maintained the mérket price of the
offeror company's own shares by their direct;rs buying them on the market
S0 as to prevent the value of the new shares offered to the offerees

from falling. Directors of offeree,companies have resisted takeover
bids by procuring alterations of the company's memorandum or articles

of association so as to increa;e the.difectors' voting power in respect
of their own shares, 'by exercising pre-emption rights conferred by the
articles over the shares of offerees who accept the bid, or by allotfing
new'voting shares of the company to friends of the directors so as to
prevent the offeror company from obtaining control of the company. The
legal effectiveness of such tactics depends on the rules relating to

the tactic employed, and there is no overall rule which outlays then
simply because they unfairly promote or impede a takeover bid. Except
where an alteration of the company's constitution is involved, the ccurts
will not interfere to set‘aside what directors have done to defeat a
takeover bid if a general meeting of shareholders of the company approve

(£)

their actions = At such a meeting, however, votes may not be cast in .

respect of shares which have been allotted by the directors for the

purpose of defeating the bld(f)

2k, The absence of any specialised or detailed legal regulation of

(£) Hogg v. Cramphorn Ltd. [1966], 3 A1l E.R. 420; [1967] cn. 254;
Eamford v. Bamford [1969] All E.R.969; /Ch. 212.
1970
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takeover procedures‘and tactics has been made good to a larpe extent

by the City Code on Takeovers and Mergers, which has no legal force,

but is voluntarily observed by merchant banks and stockbrokers concerned
in takeover transactions, and is backed by the disciplinary sanctions
administered by the Stock Exchange and the Issuing Houses Association
over their members. The Code was first published in March 1968, and

was the product of a working party organised by the Bank of England in
the previous October. The members of this working party were appointed
by the Issuing Houses Association and the Accepting Houses Committee (the
organs of the merchant banks), the Association of Investment Trusts, the
British Insurance Association, the London Clearing Bankers' Committee
(the organ of the Joint stock banks), the Confederation of British
Industry, the Stock Exchange and the National Association of Pension
Funds.  The observance of the Code by companies active in the takeover
field and their professional advisers was to be supervised by a panel
feprésentative of the organisations which had joined in drafting it.

The Code was revised in the light of experience after it had been in
operation for less than a year, and it was re-published in April 1969.

A third edition was published in February 1972 and is currently in force.
The enforcement of the Code is entrusted to a staff of permanent officials
headed by a Director-General, but there is a right of appeal against his
rulings to the supervisory panel, and complaints made by outsiders about
the conduct of parties to takeover and other general bids are dealt with
by the supervisory panel in the first instance. If the supervisory
panel decides that a party to a bid or a merchant bank or stockbroker
involved in bid proceedings has infringed the Code, that person may
appeal against the panel's findings to an Appeal Committee, whose

chairman is at present a retired Lord of Appeal.
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25. The City Code begins with a number of definitions, which
curiously do not include the definition of a takeover bid, although

it does contain a definition of an "offer". It is clear from thals
definition and from the rules of the Code that the Code is intended to
apply to an offer to acquire the whole or part of ény class of equity |
shares of a company if they carry voting rights, and its application is
not conditional on the offeror company seeking to acquire, or already
having, a holding which gives it control of the offeree company.
Following the definitions, the Code lays down general principles for the
conduct of bids, namely that the directors of both the offeror company
and the oﬁferee comipany must act in'the best interests of their own
shareholders<5), that all shareholders of the offeree company shall be
treated similarly ;nd shall éll be given the same full information to
enable them to judgé whether it is in their individﬂal interests to
accept the bid(ée that rights of control over the offeree company riust be
eéxercised in good faith<j), that a general bid for shares following
selective purchases by the offeror must not be on less favourable terms
than those purchases<5), that all parties shall use every endeavour to
prevent the creation of a false market in the shares of the offeror or
offeree company(éz that the directors of an offeree company shall not
take action which may frustrate a bona fide bid withoﬁt the approval

of a general meeting of the offeree company(é), and that all documents
sent out in connection with a bid shall be drafted with the same

standards of care as if they were a prospectus within the meaning of the

Companies Act, 1948(2). It is the task of the supervisory panel to see

(g) Code, General Principles, paras. 2 and 11.
(h) Ibid., paras 3, 8 and 10.

(i), Ibid., para. 7.

(k) Ibid., para. 9.

(g) Ibid., para. 5.

(b) Ibid., para. &.

(¢) Ibid., para. 12.

-
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that these principles are observed in the spirit as well as in the letter,
and it has by its decisions established a growing body of "case law"
which supplement the specific rules of the City Code by inhibiting mew

(4)

xxfodx new unfair practices as and when they arise '—’.

26. The rules in the second part of the City Code glve more precise
content to the general principles the Code lays down, but these rules in
no way limit the application of the general principles to situations
which are analogous to, or slightly different from, those coverc.d
specificélly by the rules. In other words, the general princinlcs

underlie the rules) and so it is neVer possible to deduce a negac.ve

consequence from the rules by applying the principle exprescio taius est

exclusio alterius.

27. The rules in the Code do not prescribe the contents of offer
documents and other bid circulars in detail, since they are already
govefned by the Licensed Dealers (Conduct of Business) Rules, 1960, and
the Stock Exchanges requirements. The Code does, however, impoce
additional requirements with regard to profit forecasts and assets
revaluations in both offer documents and recommendations by the board of
the offeree company to its shareholders to accept or reject a bic. The
accounting basis of profit forecasts and the basis of assetis reva.uations
wmust be stated, and the basis used must be reported on by ihe company's
auditors or by the consultant accountants engaged in connection with the
bid, or in the case of revaluations, by independent professional experts;
fdditionally, profit forecasts must be reported on by the company's
financial advisers, a useful restraint on excessive optimism by directors
of  the offeror when the bid offers an exchange of shares or by directcrs

(e)

of the offeree company who are fighting a bid =", The Code reguires an

(Q) The rulings of the punel are summarised in its annual reports
commencing in 1969.
(e) Code, Rules, para. 16.
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qffer document to disclose the size of the shareholdings of the offeror
in the offeree company, and also the total number of shares in the
offeree company and (in the case of a bid offering an exchange of shares)
in the offeror company owned or controlled by the directors of the
offeror company and by persons acting in concert with it, together with
the names of such persons(i). This requirement was imposed in view

of the practice of '"warehousing " shares of the offeree company befcre
takeover bids are made, that is, persons sympathetic to the offeror
acquiring shares in the offeree company with the offeror's approval in
order to strengthen its bargaining position without this being refliected
in the offeree company's register of members. The circular sent out

by the offeree company recommending acceptance or rejection of the bid-
must reveal correspondingly the size of the shareholdings of the offaree
company in the offeror, and of the directors of the offeree company in
the offeror and the offeree companieé, and of persons acting in concert
witg.them in the offeree company, and whether any such directors or

other persons intend to accept tﬁe bid in respect of shares held by the?(z).
Additionally, both the bffer document and the circular containing the
offeree company's recommendations in respect of a bid must disclose
dealings in shares of the offeror and offeree companies by persons whose
holdings are subject to disclosure within one Yyear before the announcement

of the offer or between that time and the posting of the offer document,

and the dates and prices of such transactions must also be stated(z).

28. The Code also requires an offer document which offers a cash

consideration(g) as the whole or part of the price for the offeree

company's shares, tmx

(f) Code, Rules, para. 17. References to shares in this paragraph include
convertible mmbmmiuxmmx bonds.

(g) Throughout the Code, references to a cash consideration include ccnsid- |
eration in the form of a debt instrument (i.e. a bond or an unsecured

note) waturing for payment within three years.
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®nS, to contain a confirmation by the offeror company's financial
L (k)
advisers that the necessary cash is or will be available '—’. Moreover,
to prevent tue abuse of effecting a takcover by cash purchases in the
market behind the shield of anr ofer document which offers the issue of
new securities of doubtful value by the offeror in exchange for the
offeree's shares, an offeror company which purchases a total of more
than 15 per cent of the issued shares of the class bid for within one
year before the offer is announced, or between that time and the date
when the offer becomes unconditional, must either offer cash for the
shares sought to be acquired or must offer a cash alternative to the

s e - , (1 e »
securiiies offercd in ciohange iur those shares — . In other cases
the supervisory panel may impose this reguirement to ensure equality of
treatment between shnrcholders to whom the offer document is addressed,
and conversely, in cases where the requirement would normally apply, it

. o (1) -

may absolve the offeror company fic. it =+ Wiere a cash offer or the
offer of a cuuh alternative has to be made by the offer document, it
must not be less than the highest price »ild by the oiferor compuny ior

any of the shares during the period mentioned above, unless the 5UpPEr-

visory panel permits a lower oifer to be made because of a subsequent

- (1)
change in the value of the shares —’.
29. Recommendations for acceptance or rejection of the bid sent out

0y the offeree company's directors must contain details of the dircctors!

service coniracts with it and its subsidiaries if they have more than

twelve months to run, and except where tihe bid is for casii, the recomende-
ation must show how directors' emoliuments will be affected if the bid

(k)

is successiul —! Finally, to enable the supervisory panel to do its

L) Code, Rules, para. 18.
) Ibid., para. 33.
) Ibid., para. 9.




22

work, copies of all public announcements made and documesnts and
circulars issued in connection with a bid must be sent to the pangi. at
, . L, ..
the same time as they are made or despatched '="; this is in addition
to the requirement of the Stock Exchange that drafts of such circulars

(m)

must be submitted to it before they are sent out '—!

30. The Code regulates closely the procedure to be adopted in muicing
a bid. The bid must be notified first to the board of the offeree
company or its advisers(g); and if the bid is made by an agent, the
principal's identity must be disclosed(g). Subject to satisfying
themselves that the offeror company will be able to provide the coniside
eration offered by’%he bid(B), the bbard of the offeree company muse
immediately publish a press notice and circularise its shareholders in
respect of a firm ¥id notified to it(g). If approaches are made which
may lead to a bid, the press notice and circulars need not be Feleased
by the offeree company's board until there is agreement betwecen the
offeror and offeree companies' boards as to the basic terms of an accepte
able offer (presumably, this means as soon as the price and form of the
consideration to be given by?the offeror have been settled), but if there
compary's
is any "untoward movement" in the quoted prices of the offeror or offeree /

shares (indicating a leak of information about the negotiations), the

press notice and circulars must be released immediately(g).

31. Partial bids for equity shares are castigated by the Code as
being generally dndesirable, and in special cases where they are conside-
ered justifiable, the Supervisory panel's consent to the bid must be

obtained before it is made and the offeror must make a pro rata offer to

(1) Code, Rules, para. 20.

(g) Admission of Securities to Quotation, Chapter 5, para. 2.
(n) Code, Rules, para. 1.

(v) Ibid., para. 2.

(p) Ibid., para. 3.

(g) Ibid., para. 5.
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all the shareholders of the class concerned(z). Except in special
cdircumstances a partial bid may not be made unless the bid, if successful,
will result in the offeror company holding or controlling more than half
of the voting rights at general meetings of the offcree company(z).
Moreover, if the offerce company has more than one class of cquity shares,
a bid for one class must be accompanied by a comparable offer for the
other classes unless the supervisory panel gives a dispensation, but

‘when a bid for equity shares is made the offeror is under no obligation

to bid for the non-equity shares of the offerce company as well(é).

2. The City Code requires a bid to be open for acceptance for at
least twenty-one days after the posting of the offer document(l), and

if the bid is revised (e.g. by an increased‘price being offered), the
revised bid must be open for ét least fourteen days after the circulars
containing it are posted(gz No bid may be withdrawn without the
supervisory panel's consent, unless a higher competing bid is subsequently
made(ig this departs, of course, from the legal rule that the offeror may
retract its bid at any time before it has been accepted. The general
principles of the Code requires that the same original or revised bid
price must be offered to all the shareholders of the offeree company(é)g
and the rules provide additionally that if the offeror purchases shares

of the class bid for on the market at a higher price than the bid price

during the period between the announcement of the bid and its closing

date or its later becoming unconditional or lapsing, the offeror wust pay

(r) Code, Rules, para. 27.

(s) Ibid., para. 21.

(t) Shares of United Kingdom companies are invariably in registered form,
and all companies are required to supply a list of the names, addresses
and holdings of their shareholders to any person who 1s prepared to
pay the appropriate fee (Companies Act, 1948, s. 113 (2)). Consequently,
offer documents are not published in the press (like prospectuses),
but copies of them are sent by post to the shareholders conceraned.

(u) Code, Rules, para 22.

(a) Ivid., para. 8.

(1) Code, General Principles, para. 8.
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the shareholders who accept the bid a price equal to the ki nest price

(c)

pald for such purchases, if it exceeds the bid price =’.

33. Except where the supervisory panel gives a special dispenoation,
the offer document containing a bid for sufficient shares to give the
the bid
offeror voting control of the offeree company must state that i /Will
become unconditional or may be declared unconditional by the offeror,
when the period for accepting the bid closes, only if the shares in
respect of which the offeror has received acceptancgs togetner with other
shares héld by the offeror in the offereg company, Qill confer on the
offeror more than 50 per cent of the voting rights attributable to the
offeree company's issued equity shafes (including shares in respect of
which subscription or conversion rights are exercisable during taec
period the offer is open), and the offeror must act in conformity with
this statement(g). If a bid is made for equity shares, the offeror may
not declare it unconditional without a special dispensation from the
supérviéory panel, unless by reason of acceptances of the bid or otier=-
wise the offeror will control more than 50 per cent of the unrestricted
voting rights exercisable at general meetings of the offerece companyéé).
The rules in the last two sentences are cunulative, and so if a bid .s
made for the whole or any class of the offeree company's equity sharcs
(whether or not the bid extends to non-equity shares as well, and whether
or not such non-equiiy shares carry voting rights), the offeror cannot
declare the bid‘unconditional unless at the close of the bid the offeror
controls more than 50 per cent of all the votes which can be cast at a

general meeting of the offeree company and also more than 50 per cent of

the votes which can be cast in respect of equity shares of the offeree.

(g) Code, Rules, para. 32. If the bid offers securities in exchange for
the shares bid for, the bid price is taken as being the middle market
quoted price of the securities offered in exchange on the date when
shares of the offeree company are purchased on the market.

(d) Ibid., para. 27 musstiieixiloreaiacops
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34, An offeree may withdraw his acceptance of a bid if it has not
%ecome or been declared unconditional at the expiration of twenty=-one
days after the last date for accepting the bid according to its térms,
provided the bid has not become unconditional before the withdrawal is
made(s). No bid (whethef revised or not) may become or be declared
unconditional more than sixty days after the initial offer is posted,

but the supervisory panel may extend this period if a competing bid is
made(S). A new offer may not be made after the sixty days have

expired unless the supervisory panel consents<2). If a bid has become
or is declared unconditional, the offeror must extend the perica 1or

late acceptances by the remaining shareholders for at least fourteen

days ffom the date when the bid would otherwise have expired, unless

the offeror has notified the shareholders of the offeree company &t

least ten days beforehandlthat there will be no extensionj such notific-
ation could be given in the original offer document, but it cannot be
givep in any case where there are competing bids(i). Finally, to ensure
fﬁat'bids are not declared unconditional when the percentage of accept-
ances stipulated in the offer document has not been obtained by the
offeror, the offeror must announce and notify the Stock Exchange by

9.30 a.m. on the day following the expiration of the original or any
extended period for acceptance, or the day following any earlier or later
date on which the bid becomes unconditional: (a) that the bid has closed,
been extended, lapsed or become unconditional; and (b) if it has become
unconditionél, the number of shares in each of the classes bia for

(i) in respect of which acceptanees have been given, (ii) which were held
by the offeror before the bid, and (iii) which have been purchased by

the offeror and its associates on the market or by private negotiation

during the bid(s). If an offeror which has declared its bid to be

(e) Code, Rules, parra. 22. DPresumably an acceptance 1is withdrawn when
the offeror is notified of the withdrawal.

lilﬂ'* para. 275«

Ihide, DaAra. 2k,

NN
| SR

N
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unconditional fails to make this announcement and notification by
3.30 p.m. on the appropriate day, shareholders who have accepted the
bid may withdraw their acceptances at any time before the offeror
confirms that the bid is still unconditional, which cannot be earlicsr
than eight days later nor before the offeror has made the announcemer.t

and notification afresh(h).

35. Perhaps the most important part of the Code is that regulating
the behaviour of tie offeror and offeree companies and persons con-

nected with them in anticipation of or during the currency of a bid.

26. The general principles of the Code prohibit the directors of the
offeree company fro@ taking any action which may frustrate a bona fide
bid after an 1ntentlon to make it has been communicated to them, unless
the shareholders of the offeree company approve the action proposed b
resQlution in general meeting(-). More epecifically, the Code prohibits
the issue of shares, or options or conversion or subscription ﬁfghts
over shares, or the acquisition or disposal of assets of a material
amount by an offeree company during the currency of a bid or when the
offeree company's board has reason to believe that a bona fide bid is
imminent, unless (i) the offerece company has previously entered into a
contract for the issue, acquisition or disposal, or (ii) negotiations
for a contract have been concluded (although no formal contract has been
made) and the supervisory panel consents, or (iii) a general meeting of
the shareholders of the offeree company resolves that the transaction

(k)

shall be carried out

37. Secondly, directors of an offeree company who have an effective

cont}olling interest must not, without the consent of the supervisory

(h) Code, Rules, para. 25.
(1) Code, General Principles, para. 4.
(k) Code, Rules, para. 38.
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banel, accept an offer for their shares unless the offeror undertakes to
make the same offer to the holders of other shares of the same class and
a comparable offer to the holders of other classes of equity shares of
the offeree (including non-voting shares) within a reasonable time(é).

To keep open the possibility of a better offer being made for shares in
the offeree company, directors who have controlling interests may not
bind themselves to accept an offer made to them alone, nor trénsfer their

shares to the offeror, until the offeror has made a general offer to the

other shareholders of the offeree company(m).

38. Thirdly, unless the supervisory panel consents, a ?erson may not
purchase a significant holding or hqldings(g) from a limited number oft
shareholders of a company if»the purchaser will thereby acquire effective
control of the company unless he extends his offer to the otner share-~
holders on the same terms as would be required if directors were selling
a coqtrolling interest to the purchaser(g). Moreover, if by a single
purcﬁase‘or successive purchases a person or,group of persons'gcting in
concert has acquired shares carrying 40 per cent of the voting rights
exercisable at a general meeting of a company, the purchaser or group must,
unless the supervisory coﬁmittee grants a dispensation, make an unconditibnal
offer to acquire the remaining equity shares of the company for cash, or
for securities with an option to take cash as an alternative, and the-
cash consideration offeféd must not be less than the highest price paid
by the purchaser}or group for shares of the same class within the

(n).

preceding twelve months '~

39. Fourthly, directors of an offeree company may not recommend its

shareholders to accept the lower of two competing bids, and if the

*

(1) Code, Rules, para. 10.

(m) Ibid., para. 11.

(n) Presumably a holding is significant if it carries more than 10 per cent
of the voting rights wihich may be exercised at a general meetiug.

g Code, Rules, para. 34.

(o
(p) Ibid., para. 25.
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directors hold a controlling interest, they may not accept the lower
of two competing bids in respect of their own shares, unless th.y take
outside advice and are able to justify their recommendation or acceptance

to the supervisory panel(g).

40. Fifthly, the Code deals with the problems raised by market
dealings in the shares bid for, particularly the possibility of profits
being made by persons who have information not available to ﬁhe iavesting
public generally. It does this by requiring bids and negotiations
likely tQ result in bids to be promptly.anqounced;/ by prohibiting persons
(other than the offeror) "who [are] privy to the preliminary tascover or
merger discussions" from dealing in the shares of the offeree company
between the time when an initial approach is made to the offeree company,
or when the offeree company's board has reason to expect an approzch to
be made, and the time when the bid or the bréaking off of diseucsions is
publicly announced(z); by requiring the same persons to observe the
utmést'secrecy until the public announcemenf is made, except that if the
offeror offers an exchangefof shares with a cash alternative, the under-
writers may be informed of the intended bid in confidence so that an
underwriting contract may be entered into(ég by requiring the offeror and
(t)

offeree companies and their directors and associates =" to notify <he

supervisory panel, the Stock Exchange and the press daily of their dealings

(g) Code, Rules, para. 9.

(r) Ibid., para. 30. The prohibition also applies to the offeror if the
offeree company has supplied it with confidential information likely
to affect the market price of shares in the offeree.

(s) Ibid., para. 7.

QE) "Associates'" are not exnhaustively defined by the Code, but they are

intended to cover persons holding or dealing in shares of the offeror
or offeree companies who have an interest (other than that of a
shareholder) in the outcome of the bid; they include companies in
the same group as the offeror and offeree, directors of any such
companies and their close relatives, and persons holding or controlle
ing 10 per cent or more of the equity shares of the offeror or
offeree companies.



ih shares of the offeror or offeree companies during the currency of
the bid(é); by prohibiting those persons from selling, purchasing or
entering into arrangements to deal in shares of the offeror or the
offeree companies with special favourable conditions attached when a
bid is current or is Treasobably in contemplation (e.g. a condition
that the sale or purchase of shares shall be cancelled and the price

returned to the purchaser if the big is unsuccessful, or a condition

a commercial interest in.the result of a bid to consult the Supervisory
banel before engaging in any deélings in shares of those Companies which
may frustrate the bidﬁg). Additionally, in the case-of partial bids
the Code prohibits the offeror company and its associates from dealing

in shares of the offeree company during the curr~acy of the bid, and if

a dispensation'=’, This latter prohibition is designed to prevent an
offeror eventually acquirihg control of the offeree company by making
successive partial bids for small qQuantities of shares; such operations

would become increasingly expensive in terms of fhe price bid, but the

(a) Code, Rules, para. 31.
(b) Ibid., para. 36.

(¢) Ibid., para. 37.

(d) Ibid., r. 31.



=30

i FRENCH LAW AND PRACTICE

Lq, Unlike the British situation, the rules governing general
bids in France are wholly contained in legislative texts, namely the

Arretés ministériels of 21 January 1970, 22 February 1972 and 6 March

1973 which added articles 68 to 96 to Title II of the Réglement géneral

de la compagnie des agents de change (itself a regulation with the

force of law issued under article 90 of the Code de Commerce), and the

Décision générale of 13 January 1970 issued by the Commission des

Ovérations de Bourse, which was established with p¢.ors to regulate

markets for securities by Ordonnonce No. 67-833 of 28 September 1967.
These enactments are reinforced by the penalties for fraud (escroquegig)
under the Code Pénal, art. 405, which may be imposed on perczons who
deceive others by false or deceptiveistatements or fraudulent maaoeuvres

in connection with transactions in securities or other transactions.

42.." . The French legislation in respect of general bids applies on.Ly

to bids for the shares of public companies (sociétés anonymes) which are

(e)

quoted or dealt in on a stock exchange The stock exchange authorities

(chambres syndicales des bourses de valeurs) are more closely involved

in proceedings on bids than the United Kingdom Stock Exchange, and the
procedure is throughout supervised and controlled by the stock exchange

authorities and the government-appointed Commission des Opérations de

Bourse. This enables the supervising bodies to influence the form of
bids and to ensure the regularity of the steps taken by the offeror and
offeree companies in a way which the stock exchange authorities and tae
supervisory panel under the City Code cannot do in the United Kingdom.
It also avoids the need for the French legislation to be as detailed and

Y

circumspect as the British law and the City Code.
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Lz, A general bid may be preczded by negotiations betweesn tre
\ .
offeror and offeree companies' boards of directors, or the bid may be
launched without prior notification to the board of the offcree company.
Yhether there are negotiations or not, all peésons wio are aware cf the
intended bid must maintain secrecy in respect of it uatil it is officially
(£ )

published "= The first formal step in the bid is for its terms to be

presented by the bank representing the offeror to the chambre syndicale

£ the stock exchange on which the shares sought are quoted or dealt
1n(ﬂ) The purpose of the bid must be the acquisition by the offeror
of at least 15 per cent of the issued share capital of the offerece
company, but less than this amount of capital may be bid for if tue
offeror already holds shares in the offeree company and the ucqulsltlon
~ of the shares it now seeks w1ll result in it holding more than one half
of the offeree company's issued capltal( h) It is therefore clear that
the legislation governs not only to bids made to acquire control of the
offerge company, but also to partial bids made by offerors, whether they'
alre%dy have control of the offeree company or not. The formal sub-

mission of the intended bid to the chambre syndicale must state the

minimum number of shares the offeror requires for its bid to become
unconditional, but if more than that number of shares are tendered, the
offeror may reserve the right to acquire either that minimum number or any
of the excess shares tendered as well(i). The submission must also state
the price or other consideration offered for the shares comprised in the
bid, must 1nd1cate how and when it will be paid or provided, and must

show how the bid price is calculated with supporting reasons(j). If the
bid offers shares or bonds to be issued by the offeror in exchange for

the shares of the offeree company, the submission must contain an

. ¢

(£) Décision ronarale, rule 2.

() Réglement general, art. 68 (1).
(h) Ibid., art. 69.

() Tbid., art. 20(1).

() Ibid., art. 70 (1) and (2).
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irrevocable undertaking by ‘the offeror's board of directors to seek any
necessary authorisation from the offeror's'sﬁareholders in general meet-
ing(E), but no undertaking is required that the authorisation will
actually be given, so that if it is refused, the only.consequence is that
the bid lapses. Finally, the submission must be signed by the bank
acting for the offeror and containvan irrevocable undertaking that the:
offeror will fulfil his obligations under the bid, and this must be

guaranteed by the bank(l)

b, On receipt of the submission in respect of the intended bicé, the

chambre syndicale verifies that the bid will be in order, and it may require

the offeror to supply further information to satisfy it on this point, or
to give security (e.g. by the:aeposit of money or investment certificates)
for the fulfilment of its obligations under the bid(gg If the

chambre syndicale approves the submission, it must notify the Minister

fgr the Economy and Finangial Affairs, and within three clear days he may
prohibit~the bid from proceeding (e.g. because if successful it would
result in a monopolistic concentration or the control of the offerce
company passing to a foreign enterprise)(g). If the Minister does not

exercise his power of prohibition, the chambre syndicale publishes &

notice of the bid in the official Jjournal of the stock exchanges (le

Bulletln de la cote off1c1elle)(°) This notice sets out the name of

the offeror and the bank acting for it, the minimum number of shares which
must be tendered for the bid to become unconditional, the price or other
consideration offered in exchange for the offeree conmpany's shares and

the date by which shareholders who wish to accept the bid must dei:ver

(k) Réalement général, art. 70 (&)..
(1) Ibid., art. 70 (3).

—

(2) Ibid., art. 71 (1).

(n) Ibid., art. 71 (2).
(o) Ibid., art. 72 (1)).




written orders for acceptance to their stockbrokers, beir~ not less

, . , . R Lo (o
than one month after the notice of the bid is ublished =",
. P

45, The offeror cannot » puilich or circulste any wavesinloiv ounnerd

PRV Sy

of the bid until the notice of it has been published by the  choambr
NaNEDESCS

e o {e) e . , o
Sviclcale =, Vithin three ¢ days thereafter Ty aowever, tae offercr
S ALere

, b e N . . ’ . . - . ~ o~
MUST deliver to the Cormission des Operations de Ioursa and the olferee

conpany a draft of the document for information (or offcpe cocument) it
intends to publish, but it cannot release this documeqt until i{ has
obtained the Commission's approval of the draft, which will normally be
given within seven days if any additions or amendmenis required by the
. ‘ . oo (r) .

Commission are agreed to by the offeror - The offer documen: rmust
set out in particular the reasons why the bid is being made and the
intentions of the offeror in respect of the offeree company's business

(e.g. to continue carrying it on, to integrate it with another business

or to divide off parts of it), the manner in which the acquisition of

the‘shares bid for is to bé financed, the number of shares in the offerce
company alreaay held by or on behalf of the offeror and, finally, the
commission to be paid to stockbrokers who tender acceptances of the

bid by their clients(-) If the consideration for the shares bid for
is to ke an issue of new shares or bonds by the offeror, the offer
document must also contain thé same information as the note for informe-
ation published as part of the prospectus in connection with an offer

to the puklic t; subscribe for shares or bondsQE). Within five days

after the chambre syndicale has published its notice of the bid in the

official journal of the stock exchanges, the offeree company must deliver

(n)Rérlement général, art. 70 (4).
(q) Ibid., art. 73.

(r) Dacision Venora*e, rules 3 and 7.
(s) Ibid., rule &.

(t) Ibvid., rule 5.
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of the offeree company's directors whether the bid chould be accepted

or rejected with their supporting reasons, and disclosing tuae number

AY
. . . . u) . o
shares in the offeree company held by its directicrs —’. Wnet the

*

LY

0

Commission has approved this document for information (usuaily witiin

1
¥

five days), the offeror and offeree companies must publish thelcr respective

&

. o e )
documents for information in a manner approved by the Commission .

1

In practice both documents are published together in one or more nows-
papers carrying legal notices and in the financial press, and conies are
sent to persons asking for them on request. If any suppleaental
information is published by the offeror.or offerce companies later during
the course of the bid, notices must be inserted in the press and copics

'
of the supplemental information must be sent to the Commission, wiiich
may require the offeror or offerce to publish further clarifying co

(=

A

corrective material, and may putlish its own comments on the bid .

~r

L. Shareholders of the offercc company who wish to accept t.: wid

£

must give written orders for acceptance to their stockbrokers within
the month or longer period specified in the notice of the bid publiched

by the chanbre syndicale. The order for acceptance must be expressed

: (b) : .
to be irrevocable =", but acceptances become effective only if the total
nusber of shares for which they are given equals or exceeds the minimun
number of shares sought by the offeror. Within the time limited by

the chambre syndicale after the expiration of the period for acceptanca

of the bid stockbrokers who have received orders for acceptance from
their clients must deliver their clients' certificates for the relevant
shares together with a letter confirming that the bid has Leen accepted
by their clients in respect of those shares‘to the centralised stock

- . . (c) .
clearing department of the stock exchange —='. The certificates are then

=)

, I r o, - . o
(u) Dacision gléaérale, rule &.

N - - ”

(vJ i., Tule 11.

(a) vinance Noo . 3 (:

N
o]



delivered to the offeror if the bid becomes unco

does not they are returncdéd to the stockbrokers.

o -

vid is published by the charbre svndicale in the olllcinl Joowrnl o

the stock exchange. The result may te that the bid ilances Jor luck

of sufiicient acceptances, that it becomes unconditional cic the ciferor
takes up only the minimum number of shares for which tne bi. was nade,
or tnat it becomes unconditional and the offeror takes up ¢ll or coue

ol the shares tendered in excess of the minimum; in the lucter wwo

es e

)

crcentage of shares tendered wanich the offeror will take un . ine
g i

<

cascS the publiched notice of the result of the bid also st

~~
In

sharcholders of the offeree company must be treated equally in suc. « case,
and the number of shares tendered by them res.ectively must be raveavly

(2)

reduced to arrive at the number the offeror takes up .

47, The offeror may raise the price or other consideration c.fered
for shares of the offeree company once only during the course of a uids
the increase must be not less than 5 per cent of the origiral price oifered,

and the amended bid must be notified to the chambre syndicale not later

. . . o . (1)
than ten days before the period for accepting the original bid expires = .

The period for acceptance cannot be extended because an increcased offer

is made or for any other reason.

L§, IZ one or more cempeting bvids are made for shares of the offeree
company auring the period for accepting the original bid, they arc

ublished by the chambre svndicale in the same way as the original bpid
S ]

and the publication operates to cancel orders for acceptance of thrc
original or a prior bid which shareholders have already given to their

brokers =" . The original or prior offeror may revive his bid, however,

and the period for accepting it is then extended to the date when the

; Grt. 76
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subsequent competing bid expires unless the offeror wishes to maintain

the original closing date(ﬁ). 4 competing bid must offer a price or

consideration at least 5 per cent greater than the origis
bid, and must extend to at least as many shares of the offcrce consany
as the original or any prior bid'=’. If a competing bid is mace, the
original or prior offeror may exercise its right to raise its original
offer once, but this may be countered by the competing offeror raising

(k)

the price offered by it, and no further amended offers may then be made .

49, The provisions of the Rizlement général mentioned in paragraphs

Iy

46 to 48 as above do not apply if the chambre syndicale permits tic

offeror company to make a bid by the simplified procedure governed by

articles &6 to 90 of Title II of the Rérlement général.  Permissicn may

be given for this purpose only if the shares sought are dealt in uut not
quoted on the stock exchange, although in exceptional cases the chambre
syndicale may permit the simplified procedure to be used also in connection
with bids for quoted shares(l). Furthermore, the simplified procedure

can only be used if the offeror already holds more than half of the

offeree company's issued share capital and undertakes to acquire «.l the
shares tendered in response to the bid without any restriciion as to
quantity(g). The procedure for a bid made under the simplified

procedure commences in the same way as for an ordinary bid (sece pzragraphs
L3 to 45 above), but before approving the submission made in resgoct of

the intended bid the chambre svadicale must ensure that the offeron complies

with at least two of the following conditions, namely that the offcror
holds at least 90 per cent of the issucd share capital of the offeree

company, that not more than 15,000 shares may be tendered uader the big,

and that the most recent dealing prices on the stock exchange gives

(n) Riglement pénérai, art. 83%.
(1) Ibid., 80 ana &1.
&) Ibid., 78.

ibide, arts. 86 (1

)
) Ibid., arce 86 () ang (2

-

B
£

3D
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. (SeY .
those shares a total value not excceding & million francs = . Tae
v

simplification introduced by the simplified procedurc lizs in the

fact that acceptances of the bid and transfers of
the bia are not made through stockbrokers engageC DY acCe il i .. ', C=

holders and the stock exchange centralised clearing, but arc coaunicateq
directly to the bank which represents the offeror 2/, ic in uno case
of an ordinary bid, this bank must guarantee the fulfilmeat ol Cac
offeror's obligations (i.e. the payment of the bid price or tne Losue
or transfer of the shares or bonds given in exchange for tue shuris

sought by the offeror), and the chambre syndicale may reg..re ithe

deposit of an amount of money equal to the price bid for ticse ohares

(p)

before it allows a cash bid to proceed

50. Most of the provisions in the French legislation governing general

=1

bids are concerncd with procedural matters. Never&heless, the Licisio
générale of 1% January 1970 does set out certain generai pr incijles to
.guiae the conduct of the parties to a bid. These resemble closely the
principles contained in the City Code, but are expressed more orieiiye.
Taey require that bids should be made in good faith solely for the
purpose of acquiring the specified number of shares in the ‘cffc. i
company and so obtaining the degree of control attachiig tc a holding
of that size. The directors of the offeror and offeree companies must
act exclusively in the interests of their own shareholders and ensure
that they are treated equally. Also the directors of those companies
must ensure that the sharehclders are given adequate informatica in
sufficient time to enable them to reflect on the bid and cbtain profess-
ijonal advice before deciding whether to accept or reject it. Finally,

the offeror and offeree companies must abstain from operations designed

) Rdploment gércral, art. 86 (3).
) ;Li ffj.a, dl“t. O? (”’)'
) _Lu; !u, urto (3)

N SN N

ks lo s
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to affect the market price of the offerce company's shares cr the shares
or bonds of the offeror company offered in exchange while the b.d is

current.

L . . . 3 LI VLI
51. The Decision générzle also enjoins certain standards anc prohibits

certain activities which may affect a bid more specifically. The
directors of the offeror and offeree companies must act with carc in
publishing statements, in exercising their powers as directors aad in
engaging in market operations during the currency of‘a bid, and in
particular they must notify the press of any issue of shares in the
company, or of any disposal of the company's assets, or of any acceplance
or grant of credit in its name, if such acts go beyond the ordinary
current management of its affairs(ﬂz Additionally, during.the currency
of a bid the directors of the offeror and offeree companies and persons
acting in concert with them must abstain from operations on(the stock
é;chaqge likely to affect the price of the offeror or offerce conpuny's
shareé, of likely to prevent normal transactions on the marke: taking
place, and such persons must report saleésand purchases by them of

(r)

shares of the offeror and offeree companies daily to the chambre -vndicale %’.

52. Under the Réglement général an offeror company can make & oid for

a specified number of shares of an offeree éompany, and when that number»
has been obtained the offeror can refuse to acquire any more sharcs on
the terms of the bid, even though it has gained control of the offeree
Company by means of the acceptances it takes up and the holders of the

remaining shares are in the position of minority shareholders. Further-

more, under the original Arraté ministerial of 21 January 1970 there

was nothing to prevent one company acquiring control of anotrcr by

a

purchasing shares on a stock exchange or elsewhere until it had accumulated

suificient shares to give it control, and it was under no obligation

(2 ) Docision fj»;a,:rléz'z,xlf-z, rule
(r) 1oid., mules 7
SN SOF oS



td make an offer to the remaining sharcholders who were cor it rquently in

a minority position. This is no longer so. The Arreté ministérini

of 6 March 1973 nowrequires a company vhich is cu-nt to ~ceillpe o

block oJ shurses which will glve it control of anciber cor s to

notify the chamure syndicale beforehand, and when it has veoill

that control will in fact pass, the acquiring company musi cilther submii

Ine

proposals for making a bid subject to the rules deult with in the

preceding paragraphs, or must submit a proposal to acquire ihe remazining

() -

snares of the other company by an open offer = i the accuiring

notice to that effect in the official journal of the stock cuchange

cetting out the names of the acquiring company and the sellcr of wic
controlling block of shares, the price at which itkosc sharcs arc ;;ing
acquired and an undertaking by the acguiring compan& 10 purchase aiy oi
: . . (t) o
tne remaining shares at a stated price'—=’. The acquiring company's
coligation under the open offer continues for the next ten worki . duys
of the stock exchange, and normally the price to be paid by it for shares
tendered under the open offer must be not less thaa the amouat paid oy it
for the controlling block, but a lower price may be offerea Zor the
remaining shares if the controlling block is purchased otherwise ihan for
an immediate cash settlement (e.g+ in return for deierred payrent or an

. C (u \ . . ) .
issue of securltles)-—). The chambre syndicale may require the acguiring

company to deposit cash or securities equal to the amount payable Zor
l

all the shares subject to the open offer before it allows the accuisitian

()

of the controlling block of shares to proceed —

) Rdrlement général, arts. 91-93.
;) Ivid., art. 9h.

) Ibid., art. 95 (1) and (2).

') Ibid., art. 95 (3). .
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BELGIAN AND LUXEMEOURG LAW AND PRACTICE

53. The law governing takeover and other bids in Zelsiva is an
extension of the legislation enacted in 1935 by which offers oi zhares orp

) . . . 7 - ~
bonds of public companies (sociétés anonymes) to the public for

subscription or purchase (including offers to exchange existing shares
for shares to be issued under a general bid) must be preceded fifteen
days beforehand by the submission of details of the proposca cperation

to the Coumission Bancaire, a govenment appointed body, and by whica

the Commission may require the operation to be deferred for tarce months
if it considers that it will disturb the’market or if the publicity
material intended to be used in concection with the operation may lead
the public into error as to its nature(ﬁ). In 196% legislation was
passed by which the same ruleé were applied to offers to the pudlic to
buy or exchange shar;s or bonds, in other words to ail kinds of géneral
bidscé). Legal regulation therefore extends to bids which are not
6apabie of resulting in the acquisition of control of the offeree
company, and also to bids to acquire bonds (particularly convertible
bonds). In the first of these respects Belgian law is wider thaﬁ
British law, and in the second of them it is wider than both British and

French law. The Luxembourg legislation is in exactly the same form as

the Belgian legislation of 1935, and is contained in an Arreté grand-

ducal of 19 June 1965, which established the office of Commissaire au

~ B . Y 3 -
controle des bangues with the same powers and functions as the Beslgian

(v)

Commission Bancaire —' . Because of the close similarity of the two

systems of law, only Belgian law is dealt with here, but it must be

borne in mind that because of the limited terms of the Luxcmbourg

() Arré:é royel No.185 of 9 July 1935, arts. 26-29.
(a) Law of 10 June 1964, art. 22 (2). .
(b) Arreté grand-ducal of 19 June 1965, arts. 14-20 (corresponding to

the Zelgian Arretcroyal of 9 July 19 5, arts. 26-33%,
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legislation, it applies only to bids for securities where the conside

eration offered consists of newly,isiued shares.

54, The most significant difference between Eelgian lav and practice
on the one handéand British and Freach on the other, however, is that
whilst the latter are based on detailed rules, Belgian law confers an

almost unfettered discretion on the Commission Bancaire to rrohicit the

making of -bids or to permit them only if the offeror complies with the
Commission's requirements as to terms of the bid, dlsclosure of ianform~
ation or conduct while the bid is current. It is true that the
Commission may only defer the launchlng or contlnuance of the bicd for
three months if its requirements are not met, but in practice this is
sufficient to defeat any bidaﬂ; Additionally, if the offeror seels a
stock exchange quotation fof shares or bonds offered in exchange for
shares sought to be acquired under a bid, the Commission nay prohlbxt the
grant of a quotation if its requirements in respect of the bid are not

(c)

met '~

55. In its annual reports the Commission sets out the rulings it has
given in dealing with takeover and other bids. These rulings do not
embody rules of law, of course, and they can be departed f;om or modified
as the Commission considers necessary in dealing with new situations.
Nevertheless, they are of sufficient generality to be treated as
representing the- present ground rules for practice in'Belgium in respect

of bids.

56. The Commission has made it clear that it does not take a view
of the merits of bids, and does not attempt to-ensure their success or
defeat or to favour one of two or more competing blds( d) It is cdn-
cerned merely to ensure that bids are fairly presented so that the

shareholders of the offeree conpany can effectively decide on the basis

c) Arreté royal of 9 July 1935, art. 32.
d) Znnual Report, 196k, p-98.

(
(
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of adequate information whether a bid shall succeed or fail. Share=

m,

holders must be treated on a basis of strict equality. Trne sane

price must be paid to all of them while a bid is current:ba<-

>

oid and outside it, and if an offeror purchases shorns o L.t wodsh

exchange or by private negotiation while a bid is current srorenol

who accept the bid must oc paid the same price @3 that paid for Loares
acquired outside the bid if it is higher than the bid price, anu
conversely, outside sellers must be pald the bid price il it is higner
tian the price at which they agrecd to sell their suares — . FUr oo
more, if a person or group of persons ma ;e extensive purchascs ol zhares
on the stock exchange and the Commission concludes that they are oouoking
to acquire control of the coapany in question, it will reguire t... %o

#

publish the same information as though the ey had made a geaeonl bic and

£

| . (£

to accept shares tendered to them acceordingly = .

57 ine offer cocument issucd cr nublished in comncciion i o bid
@use set out the name of the offcror aad (i7 tac offeror is ca asaint)

toe nume of the principal on whose uenalf tre bid is zade, the purnooe

+

of tne offer {i.c. the acquisition of wil the shares of iac oilerce
ccmpany, or of a controiling snareholding, or of a ceriain riniman

rumber of sharcs), the conditions on which the bid will boccae usscadiiicnal,

the price or other consideration to be given for shares tenderca ainder i

biw, appropriate extracts from the latest publisheu accounts of <.

ciferee company and aliso of the offcror comzany Il the bid oifers aa

) R T, SR R e et e S AT
¢ilenargze 0I shares, and .La..u;l.ﬁ.:f SUCa LurtTacr ialormation & Lae ERRRR R aOR Ne
s N
roguires the offer d cuiiernt to contoin i Nae Cominionio s m s
SCquUATeS Lac oilier o L2lie W ChaLln . 4ac LOLWLGEL0.L &uWays

Ve

ey S - S N . . v PR S B R . cem T T S PRRP S P N
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to pay the bid price for tie sizres

(@

or partly for cash & bid may only be macde G et to condiilons
which are objective in clharacter {z.g. acceptances Lei: © o lvin i
respect of a stated mininum mwmber of snaras, tao qUOSEL oo Jwr Lo

shares souzht not falling below a specificd amouni); an o eror wi
not te allowed to inserti conditicis ¢nabling hias to canool vae LLu 1T ko
aoes not counsider that he has acguired sufficient influence over i
conniiy's board or sufficient chares Lo ensure represcii@til.n c..o tae
baard(g). orzmally, the Commisscion will allow a bid to be mauc only
.y its acceptance in full will result‘iﬁ the offeror acguiriaz zontrol
of the offeree company, or if the offeror already has such contsod .
Nevertheless, bids which cannot result in the offeror acgulring controi

and any other kinds of partial bids may be permitited, but not ii their
: COR.
purpose is to defeat a oid for controi made by another person = . The

Girectors of the offerce company must be given an cpportuiiiy to comment
on the terms of a bid before the offer document is published, obui they
are noi Lound to make a recommcndation for acceptance or rejectiion of
the bid to the offeree company's shareholders(z), unless there are competin
bids, when they must at least publish a comparison of the bids for tne
shareholders’ bynexlt(—) In the event of competing bids, the wccond
or later bid should normally offer a price for thne shares sought which
is at least 5 per cent higher than the immediately preceding bid; the
prior offeror or éfferors rmust then be given an opportunity to raisé
their bids, and if they do not offer a higher price than the comzeting
vid, they must release shareholders wno have already accepted thcir

(r2)

bids so as to enable the sharechoider to accept the competing bid —'.

() Annual Revort, 1954, p. 103.
(i) Annual Report, 1971-2, pp. 158-9.
(k) &nnual Report, 1964, n. 102.
(;) Annual Report, 1971-2, p. 162
(m
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58. The Commission has no direct legal power to prohibit stock
exchange transactions, but it may do so indirectly in conncciion with
general bids by imposing requirements on the parties to the bid. In
addition to persuading the stock exchange authorities tb susszona tae
quotation of shares subject to 2 bid while it is current(g', or in
order to prevent speculative price movements when a bid is likely to

)

O . L S - -
be made(— » the Commission may prohibit the offeror and offcree

companies and their directors and other persons acting on their benalf

from entering into stock exchange transactions in the sharec of either
B -

- : PR
company between the anrnouncement of a bid and its expiration =, By

this means the Cowmission seeks not only to prevent the offcror from

o ’ . N - . s . :
acquiring shares in the offeree company at specially favourable prices,

but also to prevent both the offeror and the offeree companies from

=

ranipulating the ma}ket prices for their respective.shares with a view
to promoiing the success of a bid or a competing bid or in order to
cefeat a bid(g). As yet, however, the Commission has laid dowr no
general principle that an intending offeror may notv acquire slares ol

the offeree company between the time when it decides to maike a bid

and the publication of the bid.

ITALTAN PRACTICE

59. The Code of Conduct in respect of Takeover Bids issued vy tue
. . - - ~ g Y 3 ~
Milan Stock Exchange in December 1971 is based on the French Arreté

ministeriel of 21 January 1970 and the Décision générale of the

- . - ’ o - -
Commission des Opcrations de Bourse dated 13 January 197C. The Codsz

~

applies to offers to acquire the shares or bonds of public companies

Aanual Report, 197 12
(n) Ziiiwy/p. 164.
(o) Annual Report, 1964, p. G7.

(») Annual Report, 1971-2, p. 159.

(g) Ibid., p. 159.
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(societd ver aziori) for cash or in return for the

issue oo

of guoted shares or bonds of another public company, ara is awi..’ stercd

vy tie Managemcni Committee (Comitato dirc=~i:

PERPPRE

Lxchange, which fuliils the same role as the Coo-

SOtarn o e . i

)

DL Ul

‘-
s

de Fourse and the chambre svadicale togeiner unde
lation. pecausc oi the similarity vetween the

Yrench and the Italian provisions governing bids,

aaq more important features of the Milan Code will

s~

w0, The Code governs Lics for both shares and
wactlher the bid, if successiul, will resul: in tae

(r)

control of the offeree ccmpany or not'='. Howeve

made for less than 10 per cent of the issued shares or

company, unless the.offeror already holds at least
shares, waea a bid may be uade for any gquantity of
Therg is in general no obligation on ca offeror to
shares of a company when It has acguired control

takeover vid or by purchases on the stock exchange

an offeror holds 90 per cent or more of the issuecd

e .v"v PRI - . .
r oSne »2renli . e
P A I
rovisions of the

only iur owlotl v

AR Lo
OO CXLALOTTA Lol

boncs fuad Linl oo

offerv. wogulsl .

r, a Ll canno

shares cr bonds -
acqguire tue rerzizing

oy & succesolul
or elscwacre, but I7

ghares ol a compuny

in consequcnce of making a zeneral bid for all or some of taem, 3 imust

oifer to acquire the remaining shares at the price

(t

within a period fixed by the Manazement Committee =

oifered by a bid mus

quoted on the Milan Stock Lxchange, or a combination of these elencnis = .

[opY
.

rescrived by the French legislation.

t be either casnh or shares or bonds of &

oiTered under thoe bid

A
J . .
. Tae consideration

compeny

(w)

The procedure in connection with a bid follows the pattern

The offeror must submit porticulars

of the intended bid to the Xanagemeat Commititee for approval togetiiir with

r) Code, art. 2 (1).

) Ibid., art. 2 (1) and (2).
) Ibid., art. 2 (3).

1) Ibid., art. 4.



T

a draft of the offer docuuent containing the terms of the oid, and

; ' . (v) . e .
must notify the offeree company that he has done so = . The submission Lol

need not be made by a banlk on behalf of the offeror, nor i.. a muarantce -
oy a bank that the offeror will fulfil its obligations under the bLid

necessary. \Vhen the Management Committee's approval has been obtained,

the offeror must publish the offer document by the means approved uy the

Committee (i.e. usually by advertisement in the press and circulars

issued to banks and brokers)(z), and until this is done the existenco

and terms of the bid must be kept secretQE). The bid must be cu:z: for

acceptance for a period of not less thaﬂ 25 working days and not .
o

than 45 working days(E). If the number of shares or bonds specifiac in

the offer document are not deposited by accepting shareholders with the

stock exchange authorities Sefore the expiration of the period for

(a)

acceptance, the bid'lapses = If that number or more than that number
of shares or bonds are deposited, the offeror is bound to accept zhe
number bid for, unless the offer document reserves the right to wiindraw
and the offeror exercises this rignt within five working days after tae
expiration of the bid period(s). If more shares or bonds are

deposited than specified in the offer document, acceptances of the bid
are reduced proportionately, but in the offer document the offeror may
reserve the right to take up all or any excess shares or bonds, and it
may then exercise this right within five working days after the expirction s
of the period for acceptance of the bid(z). The Management Committee

publishes the total number of shares or bonds deposited with it in accepi=

ance of the bid daily during the period for acceptance, and it also

v) Co7: ) arts. 7 and 9.
a) Ibid., art. 13.
o) Ibid., art. 10.
2) Ibid., art. 6 (1).

) Ibid., art. 6 (3).
Ibid., art. 6 (4).

)
) Ibid., art. 6 (5) and (6).



publishes the total number of shares cor bonds depesited in rispon.

to the bid within two working days afier its expiration - .

1} 3 & 3. : o~ - Kol ey g
62. The provisions of the Code in rospect of intrcas ., o iia :
STaCe ana competing LIds are cxeotly wac Some o Lhual O o 2ol

~-

legislation, except that if in & competi. bids situciion il Jirst
¢ileror increases the price U offcrs to equal the price oil. .ol oy iho
second bid and the second bid lasnses Lecause insuificient SCCEDILaCes

R &1 ~ 1 . : R y eeim oy e e .
wre forthcoming, the first offeror may acquire ihe sShales oo Lo, . vaich

have been deposited in acceptance of the second bid wt the sicond id

"

rice, but this right mucst be excrcised within five days wliv:r the

NJ

Y.

sasagement Committee publishies tiae result of the second bic, snd .. it
is rot exercised within that time, the second oiferor uay aurulre oo

snarcs or bonds deposited at the same price within the fellowins Jive

(n . e . e - . :
cLys — . Curiously the first and second offerors cannot exercisc .hese

rights iT the first offercr increuses the price it offers so as to
exceed that offered by the second bic.

&3. The Coie concluces viih a nuubar of rules govern o otae
Gznaviocur of the pariies 1o a gencral bid during its currency e

: 2

saarenolders or bondholders whose holdings are sudject to the bid nmust
oo treated equally, and no additicnal or special price or coasideration
may be given to any of them which is not available <o thea ull(L)

Yalle a bid is ecurreat, the directors of the offecree company may now
:tc assels or enter into commitments which will
seriously affect the characier or value of those assets, anc.ihis
reztriction applies also to the directors of the offeror ccrzany in
respect ol its assevs if the bid oflers an exchange of itc chares or

. . i () e ‘ o i
concs Ifor those of the ofleree comnzny — . Finully, the offeror arc

1 - P
J—— e S
Q'S e iy GG De

aris. 17 to 2z.
io1d., art. 3.
01C., art. 25.
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offeree companies are prohibited from entering into iransactions ia
respect of their own and each other's shares and bornds dur ing the currency

(L

o1 a bkig'=

but there is ro prohibition on the direc
thelr own account nor on transactions by the offeror ard ulicroo woui.aics
auring the period betweea the off feror's ducision to nake a oid and its

pudlication.

NETHERLAVES FRACTICHE

»

ol The Rules of Conduct in respect of Mergers and Takecovers issued
by the Netherlands Social and Economic Council iun June 1671 are based

on Eritish law and practice, in particular the Stock Exchanye rules as

to the contents of documents in connection with general bids, The
Netherlands rules are simpler than the British, however, ani only an
outline of them will be given here, but those features of the Netherlands
fuléé wilich differ markedly from British practice will be speclaily noted,

The Rules of Conduct apply to bids for the shares, or the shares and

bonds, of a public company (naamloze vennootschan) made by another company

Or person, whether or not the bid (if successful) will resuli in conircl

(m)_

of the offeree company passing to the offeror

65. An intending offeror must publish an announcement of its
intention to make a bid as soon as agreement on basic terms has been
reacned between the offeror and the board of the offeree cowpany( n)

If the offeror intends to make an offer without attempting to obtazin the
agreement of the board of the offerce company, or if changzes in the
market price of the shares of the offeror or.offeree companies during

a

negotiations with the offeree indicate that knowledge of i.: intenced

(1) Ibid., art. 26.
(m)Rules of Conduct, art. 2 (1) and (2).
(o) Ibid., art. 3 (2) and (3).
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did has been obtained by third parties, notice of the cflferorts
intention to make a bid must ve published immediatelycﬂ). o euiire
that proper publicity is given to intended bids, the Cors Lice “on
YMerger Affairs of the Social anc Econczic Council, which foanvios

the conduct of bids, may require the boards of companies to conliram or
deny that they intend to make a bid or are eagaged in discuszions which
kay lead to a bid being made, and if an aracuncement of ean Lalencco bid
is not made despife indicative fluctuations in the market wrice of the

offeror or oiferee company's shares, the cfferee comgany or the

P

Committee may request the Stock Zxchange to suspend the guotatics ol the

)@

shares (i{ they are quoted

\

Go. The terms of an intended bid must be communicated o tiae board
ol the offeree company at icast seven days before the offer Zocumcii is
issued to shareholders or bondhoiders of the oiferee company, sc . ..:

its views and seek any modil_cotion

(2)

9]

the board of that company may exnpres
ol the terms of the bid which they consider desirzbic
mage by an offer document issuegd oy the oiferor, or in the cise o on
&greed bid, by the offeror and tiic offerec coupany togetiaer. The offer
Gocument must contain a coasiderable amount of cdetailed informatic.,
including:- (a) the period during which shareholders or boidiic...crs
m#y accept the bid, not veing less than 30 days from the publicatiocn of

~

the offer document (or 20 Gays in the case of an’'agreed bic,; (o, . he
bacis on which the bid price nas been calculated; (¢) a su..ary of che
asteis of the offeree comsany and & statement of its profits for f.s

ilast complete financial year and ror iis current financial Year 17 Lore

than a quarver of it has elapsed; (&) the intentions of trec offercr as

to the composition of the oiferes comparny's voard of direcicrs if ihe

art. 3 (2) anc
arte 3 (&) anc

< . PR
art. & (2).

s
U
N~
o« .
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bid 1s successful, aad confirza’io: ot fhe otfcrer will in &
cvent adhere to the rules set out n the sczond varc ¢f tie Hules of

.Y

Conduct for the protecticn of the Zateresis of erolnyae. ¢f Taz oflurae
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Coupany Ly tae oiferor at prices iijher than the bid PrLCC wusliil ke

six wonths preceding the publication of the offer cocumenlt and () a

siatoment of the number of shares or bonds whose hoiders nove conmitted
(a)

gy . N .- A - N . N o N

themselves in advance to accept the big =’. If snares or toands of the

~

oiferor company zre offered in exchange for shares or conce ol iog
oiiercc coupany, thae offer document must set out with sup-osuing ronsoas
tie advaniages expected to accrue to shareholders or bondho. . srs N

accept the bid, and must also cortain the same financial indisomation
«wout the offeror company as ié reguired in any offcer cdocui.l..t aboult itke

(r)

ciferee coipany = . . Any conditions stipulate

0.

by the offercr for iae

bid to become binding on it must be\set out in the offer documeni :J,

bdu the only conditions waich may be izposed arc:- (&) that

acc ptanceu of the bid are given in respect of the minimum nusber cf
shares or bonds specifiéd in the offer document; or (b) trav the
offeror may withdraw the offer if facts are discovered or circumstancas
arise before the offer is declared unconditional which the offeror "w&s
unavare of when thz offer documeni was issued and which the :tock ¢xchange
authorities consider sufficiently serious to Justify a withdrawal; or

(¢) that the bid shall be cancelled or may be withdrawn if a competing

3,

bid is made; or (d) that the bigd may be withdrawn if any cther specified
event occurs or state of affairs arises but the cause for withdrawal must
e - .. . . aaa. ()

not be dependent on the offeror's own opinion, discretion or volition =,

A copy of the offer document and of any recommendaticn issuszd by the

boatd of the offerce company must be sent to tae Ferger Committee tefore

(¢) Ibid., art. 6 (1).
() Zbid., art. 7.

(s) Ibid., art. 11.



or' at the same time as they are published, and the same rule applies to
all other circulars issued by the offeror and offeree companies in
connecfion with the bid(E). Additionally; when the offer cdocument is
published the directors of the offeror and offeree companies must
deliver to the Committee details of their dealings in shares and boads
of the offeree company during the preceding six months, and i1f the bid
offers shares or bonds of the offeror in exchange for securities of the
offeree, they must also deliver details of their dealings in shares and
bonds of the offeror company during the same period(ﬁ). At the sume

time the directors of the offeree company must deliver to the Coumittee

a statement of their holdings of shares and bonds of that company(i).

67. The Rules of Conduct csntain few provisions as to the conduct
of the parties to a general bid while the bid is proceeding and after
its conclusion. The only prescriptions it does contain are that g
boar@,of the offeree company must hold a general meeting of its sharc~
holders after the offer document has been published and not later than

8 days before the expiration of the period for acceptance of the bid,
and they must at that meeting give the shareholders all relevant
financial and other information to enable them to form a proper juuagment
whether the bid should be accepted(i). The general meeting is not
intended to approve or disapprove the bid by passing a resolution, however,
and if it does pass a resolution of approval or disapproval, it is not
binding on individual shareholders, who remain free to accept or reject

the bid as they think fit. The directors of the offeror company nccd
only call a general meeting of its shareholders if the bid offers arn issue

of shares of the offeror in exchange for shares of the offerec co...any and

the number of new shares which the offeror will have to issue if the bid

(t) Ibid., art. 13.

() Ibid., art. 8(1).

(v) Ibid., art. 8(2).

(2) Ibid., art. 9(1) and (2).
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1s accepted in full will exceed one~quarter of its existing issued

share capital. In that case a general meeting must be held within the
same time limits as the general meeting of the offeree company so that
shareholder of the offeror may be informed of the terms and cffects of
the bid ans so that they may ask questions, which the board of the
offeror company is bound to answer(é). Again, the purpose of the
meeting is not to approve the bid, but merely to receive information
about it. The final provision as to the conduct of the parties applies
only if a partial bid for shares or bonds has been successful. In that
case the offeror cannot within three yeafs after the publication of the
offer document in respect of the bid purchase shares or bonds of the
class to‘which the offer related at a higher price or on more favourable
terms than the price and terhs offered by the bid.itself(s). The
purpose of this rulé is to prevent secret arrangemeéts for the acquisition
of substantial shareholdings before a partial bid is made for less than
a cohtrolling holding of shares in the offerece company. If such
shareholdings were acquire& before tpe bid was made, the market price

of the shares would probably rise and this would compel the offeror
company to make the partial bid at a higher price than it intended. By
deferring the acquisition of the shares at a higher price than the bid
price, the offeror could prevent the market price rising and at the same
time conceal from the shareholders to whom the bid was addressed the
fact that eventually the offeror would acquire control of the offeree
company, &0 making the shares purchased under the bid more valuablie to
it. By prohibiting offerors from making purchases aftér the bid has
closed at higher prices than the bid price, the Rules of Conduct make

this manoeuvre impossible in practice,

(o) Ibid., art. 10 (1). The requirement does not apply to a newly
formed company (art. 10 (2)).
(¢) Rules of Conduct, art. 12.
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) . COMPULSORY ACQUISITION OF SHARES

68. It is not essential for the operation of any system of rules
governing takeover or general bids that an offeror company should be
given power to compel shareholders who have not accepted its bid to
transfer their shares to it on the terms of the bid if a certain majorify
of their fellow sharehﬁlders accept it. In this respect a takeovef
differs from a merger, where the subject matter transferred to the
acquiring company is the assets and undertaking of the merging company
as a whole; In a merger the transfer must of necessity be binding on
the minority of shareholders who dissent from iﬁ'in order to be effective
at all. On the other hand, since shares in an offeree company do not
have to be transferred to thedofferor as an undivided whole for the
offeror's takeover bid to be successful, there is no reason why dissent-
ing minority shareholders should not retain their shares, apart from the
practlcal difficulties which the offeror may experience in having to
deal w1th a small, discontented minority group in determining the future
business policy of the offeree company. It is this reason alone which
has led English and German law to provide for the compulsory acquisition
of the dissenting minority's shares if the takeover bid is accepted by

an overwhelming majority of the offeree company's shareholders.

69. In English law an offeror company which has made a bid for the
whole of the issued‘shares of an offeree company, or the whole of its
issued shares of a particular class, may compel shareholders who do not
accept the bid to transfer their shares on the terms on which the bid
was made if it is accepted by the holders of 90 per cent of the shares
b1d for within four months after the bid is made( d) Shares of the

class bid for which are already held by the offeror or any of its

(d) Companies Act, 1948, s. 209 (1).
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subsidiaries are not taken into account in calculating the 90O per cent
acceptances, and if before the bid is made the offeror company holds

more than one~tenth of the issued shares of the class concerned, it
cannot acquire dissenting shareholders' shares compulsorily unless the
bid is accepted by at least three-quarters in number of the persons to
whom the bid is addressed, however small the percentage of shares held

by the dissenting shareholders may be(g). The power to acquire shares
compulsorily is exercised by the offeror company notifying the dissenting
shareholders of its intention to acquire their holdings within two months
after the expiration of four months from the time the bid was made, and
any dissenting shareholder may appeal to the coffrt against the ouligation
to transfer his shares within one month after he receives the offerof's
notification(gz If the court considers that the bid price offercd

for the shares is uﬁfair it may release the.dissenting shareholders

from their obligation to transfer their shares to the offeror, but the
court cannot approve the compulsory acquisition of their shares at a
higher price than the bid price or on different terms those on which the
bid was made, even though the offeror company is willing to concede that
higher price or more advantageous terms(s). In practice the court
rarely ﬁpholds appeals by dissenting shareholders, The only substantive
question with which the court concerns itself is whether the price
offered for the dissenters' shares by the takeover bid is at least equal
to the market value of those shares immediately before the bid was made(i).
If it is, the dissenters will be compelled to transfer their shares at
the bid price, and since an offeror company mus in practice always offer
somewhat more than the market value of the shares bid for in order to

obtain any acceptances of its bid, appeals by dissenters on the merits of

a bid rarely succeed. In fact, the only occasions when the court has

(e) Re Carlton Holdings, Ltd. [1971] 2 All E.R. 1082.
(£) Re Press Caps, Ltd., [1949] Ch. 434; Re Grierson, Oldham and Adams,
Ltd., L1900] Ch. 17.
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allowed an appeal have been when the offer company or the persons in
control of it have acted fraudulently or oppressively(ﬂ), or when there
has been some defect of procedure in operating the compulsory acquisition

provmslons(h)

70. In German law a public company (Aktiengesellschaft) can consolidate

another public company with itself so that they are in future treated as

a single company although they retain their separate corporate identities

(Eingliederung) if the first company holds at least 95 per cent of the
(1)

issued share capital of the second '— The consolidation must be

approved by a special resolution passed by a general meeting of the
subsidiary company, and when the consolidation has been régistered, the
outstanding shares in the subsidiary not held by the shareholding
company automatically vest in it, and the former holders of those shares
are compensated by an allotment of shares in the shareholding company or,
if that company is a subsidiary of another company, by an allotment of
shares of that company or a cash payment at their ch01ce( ) If the
compensation takes the form of shares, the number of shares to be allotted
is arrived at in the same way as on a merger(l), i.e. strictly on the
‘basis of the respective net values of the two companies' undertakings.

If the compensation is a cash payment, the shares acquired by the share-
holding company are valued on the basis of the net value of its under=-
taking and its prospective earnlngs( 1) The compulsory acquisition
procedure may be used by a company which has acquired 95 per cent or
more of the issued shares of another company as a result of a takeover

bid or as a result of successive purchases of holdings of the other

company's shares over a period of time. Consequently, the availability

(g) Re Bugle Press, Ltd., [1941] Ch. 270.
(h) Musson v. Howard Glasgow Associates, Ltd., 1961 S.L.T. 87.
() Aktiengesetz of 1965, BB 319 (1) and 320 (1).

(k) Ibid., 8 320 (1) = (5).
(1) Ibid., 8 320 (5).
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of the compulsory acquisition procedure is wider than the correspondirg
procedure under British law. Moreover, no time limits or formalities
are prescribed for the acquisition of the outstanding shares; tine

acquisition is merely an incident of the operation of consolidating the

two companies.

71. As a counterbalance to the power of compulsory acquisition of
outstanding shares conferred on a successful takeover bidder, British

law enables the outstanding shareholders to compel the bidder to acquire
their shares even though the bidder is content to leave them outstandiag.
If a bid is made for all the shares of a company, or all its shares of a
particular class, and within four months the bid is accepted to such an
extent that the offeror company and its subsidiaries (if any) now hold

90 per cent of the issued shares of the offeree company, or 90 per cent

of the issued shares of the class in question, the offeror must notify the
remaining shareholders of that fact within one month from the expiration
of the four month period, and any such shareholder may within three mor.ths
after receiving such notification require the offeror to acquire his
shares at the bid price, or at such other price as the parties agree or
the court fixes on an application made by either of the parties(m).

This provision is parallel to the rule in the City Code on Takeovers and
Mergers by which a bid which has become unconditional must remain open

for a further 14 days so that shareholders who have not accepted the bid
may do so(E). The provision in the City Code differs from that in the
Companies Act, 1948, however, first because it applies whatever percentage
of the shares in question the offeror holds when the bid becomes uncondit-
ional, secondly because the period for late acceptance is much shorter :han

the three months allowed by the Act, and thirdly because it is possible

to exclude the possibility of late acceptances under the City Code by the

(m) Companies Act, 1948, s. 209 (2).
(n) Code, para. 23.



terms of the offer document or by giving notice to the sharenolders to
whom the bid is addressed that it will not be extended, whereas the

provisions of the Act are mandatory and cannot be excluded.

. 72, German law gives shareholders the right to exchange their shares
for shares of another company or, in certain cases, to have their shares
bought out for cash, only if a contract has been entered into between

their own company and the other company by which the management of their

company has been transferred to the other company (Beherrschungsvertrag )
or if a contract has been made by which .the entire future profits of their

~company will be transferred to the other company (Gewinnabfuhrungsvertrag)(2).

The compensation for the disposal of their shares is then calculated in
the same way as if their compény had been consolidated with the other
company(Ez Contracts inducing such rights for shareholders to have
their holdings acquired may be entered into after the other company has |
acquired a controlling shareholding in the original company by a takeover
bid; but they are not the necessary consequence of a successful takeover
bid, nor is it necessary that the other company should have a controlle
ing shareholding for such contracts to be entered into. Consequently,
such contracts and the rights of shareholders resulting from them are

not incidents of takeover as such, but of quite independent operations.

(o) Aktiengeseltz of 1965, & 305 (1) and (2).
(p) Ibid., 8 305 (3). See above, para. 70.
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RECOMMENDATIONS

General Considerations

73. Although the commercial purposes and economic consequences of
takeover bids and other general bids are the same in all industralised
countries, they have been used more extensively and during a longer
period in some of those countries than others, and consequently national
law and the professional and ethical rules governing them are not equally
developed. In some countries, particularly the United Kingdom and
France, the law and rules of practice ére detailed and well articulated.
In other countries there are either no rules at all, or the rules waich
have been worked out are rudimentary and general in terms. It is
therefore impossible to recommend provisions for the harmonisation of

the law and practice of the member states in respéct of takeover and
other bids by seeking common features going beyond such general precepts
' as'equality of treatment of the shareholders of the offeree company and
the disclosure of all information necessary to enable them to make
rational decisions whether to accept a bid or not. Instead the most
useful and practical rules must be selected from each national system and
moulded into a new structure after making such modifications and additions
as are necessary to achieve consistency and effectiveness. This is what
’ the draft proposal for a directive set out.in the Appendix to this

Report seeks to do.

74. Each existing national system of law or professional rules in
respect of general bids is enforced by a responsible authority which in
some countries is a body governed by publiC law (such as the French

Commission des Opérations de Bourse and the Belgian Commission Bancaire)

and in others is a body formed by the professional bodies most concerned
with takeover bids (such as the supervisory panel which enforces the

City Code on Takeovers and Mergers). It is a matter of indifference
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whether the enforcing authority is of the one kind or the other

provided it is effective, but to make it effective there can be no doubt
that it must be invested with legal powers or; at least, that the rules
it enforces and the decisions it gives must take effect in law and not
merely be supported by professional sanctions. For this reason the
draft proposal for a directive set out in the Appendix proposes that
member states shall ensure that there is a national supervisory authority
and that national law shall be altered to incorporate certain minimum
rules in respect of bids and to make decision by the.authority legally
enforceable. This will not prevent national law being supplemented by
more stringent legal or professional rules where this is thought necessary,

provided they do not conflict with the requirements of the draft directive.

75. Takeover practice is still in course of developing, and new
techniques and new means of circumventing established rules are constantiy
appgaring. Unlike merger procedures, which in most western European
countries took their present form in the 1930s if not earlier, takeovers
are a phenomenon of the last twenty years, and it is unlikely that the
varieties of bids and the procedures used to carry them out or to defeat
them will become standardised for many years yet. Because of this no

set of rules governing takeover or other bids can pretend to be exhauste
ive, and considerable discretion must be left to the national supervisory
authorities in ;nterpreting and applying the rules imposed under any
directive and under national law. If the decisions of the national
supervisory authorities are challenged before the courts, due weight

must be given to their expertise, and their decisions should only be overe
ruled if clearly inconsistent with the law of based on a clear misunders
stahding of the relevant facts. Moreover, the rules governing takeover
and other Sids must be kept under continuous review, and modifications

must be made speedily to any directive which is issued in order to deal
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with new developments. For this purpose it would be useful to set up
a small committee of persons with experience in the takeover field, such
as businessmen, bankers, accountants, lawyers and stockbrokers, in

order to undertake such a continuous review.

76. In some member states (particularly France and Italy) general
bids are operations carried out on the stock exchanges, and the ordinary
stock exchange rules governing dealings in quoted shares have been

added to so as subject bids and proceedings under them to the supervision
and control of the stock exchange authorities. In other member states
(particularly the United Kingdom and the Netherlands) general bidstare
not treated primarily as stock exchange operations, even though the
shares of the offeror and offeree companies are usually quoted on a

stock exchange; consequently the stock exchange authorities do not have
an important part to play in bid proceedings, and in practice confihe
themselves to suspending the quotation of the offeror or offeree company &
shares 1f there are suspicious price movements or if the rules governlng
bids are flouted. It is immaterial whether the stock exchanges play a
large or a small part in supervising and regulating general bids provided
that a designated national supervisory authority does ensure that the
rules governing them are respected, and the role of the stock exchangés
can therefore be left to member states to decide for themselves. It

- would, of course, be possible for the national supervisory authority to
be the governing.body of the association of nation stock exchanges, but
in practice it would probably be preferable for it to be more widely
representative of the various public and private interests concerned with

general bids.

77, These recommendations and the draft proposal for a directive in

the Appendix are concerned only with defining the kinds of bid operations
and .
which should be regulated/with devising appropriate rules to protect
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the interests of the shareholders and bondholders of the companies
concerned. This Reéort is not concerned with the political or economic
desirability of takeovers and the concentration of economic power in one
or more member states which results from them. Such questions relate
to competition policy, and arise whether economic concentrations are
effected by takeovers or by mergers in the conventional form. It is
important that the two matters should be kept distinct, both in the
legal regulation of takeovers and in the administration of the law.

The national supervisory body which is appointed to administer rules

for the protection of shareholders in takeover situations should not
concern itself with the economic consequences of a takeover succeeding
or failing, but should be neutral in that respect so that it will not

be misled in performing its proper function. Conversely, the authorities
concerned with thé administration of the law governiﬁg competition and
economic conceatrations should not use their powers to support or oppose
a pafticular faction in a takeover struggle, but should be neutral as
regards the personalities involved and the tactics théy employ. The
personalities of the parties are relevant in competition law only insofar:
as they reflect the existing distribution of economic power and the
possibility of it being increased or consolidated by a takeover contrary
to the general interests of the state or the Community. If the outcome
of a takeover bid or of competing bids cannot in any case adversely
affect competitive conditions to a substantial extent, the authorities
which enforce competition law should not interfere with it, whatever

tactics the parties to the bid may employ.

Scope of Application, Definitions and National Supervisory Authorities

78. The definition of a takeover or general bid for the purposes of
a directive must be determined by the types of transactions it is

desired to regulate, and not by the inherent juridical character of a
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general bid for shares. The expression 'takeover bid" suggests that

to come within it a bid must be one which, if successful, will result .
in control of the offeree company passing to the offeror from the
persons who previously held it, or at least in the offeror acquiring
control by assembling a holding of blocks of shares which together

carry control. Obviously it is not sufficient to include only such
bids in the definition of bids covered by the directive, if for no other
reason than that it would not catch a bid by an offeror who already has
control of the offeree company and who seeks to increase it by acquiring
some or all of the shares held by other gersons. The minority share-
holders require protection in such a situation @ven more than when the
bid is made by a person who does not already have control. The French

expressions for a bid, offre publigue d'achat and offre publique 4!

~échange, do not involve the idea that a bid must be designed to acquire

or consolidate control of the offeree company, and a general bid to
écquire‘any percentage of the offeree company's issued capital could
therefore be described in those terms(g). . Nevertheless, it is not
necessary that the directive should extend to all bids, however shall;

A bid should be subjected to special rules which do not apply to sales

of shares negotiated by traditional methods on the stock exchange or
outside, only if the bid, when combingd with similar successive bids or
accompanied by privately negotiated purchases, may create a likelihood of -

control passing to the offeror eventually. It is difficult to quantiry

(q) In fact the Arreté ministériel of 20 January 1970 only applied to

bids under which control of the offeree company might pass to the offeror,
of Ey’which the offeror's existing control might be increased. The
Arretée ministériel of 6 March 1973 has amended the original art. 69 of

the Reglement general de la compagnie des agents de change so that bids
for at least 15 per cent of the offeree company's issued capital are

now regulated (see above, para. 43).
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objjectively the percentage of issued shares to which a bid must extend
for this likelihood to arise, because the distribution of voting power
is bound to vary widely from one company to another. | Probably the most
practical solution is to draw the dividing line at 10 per cent of the
issued share capital of the offeree Company carrying voting rights.

It is unlikely that partial bids would be made for less than that per-
centage of issued shares if the offeror had it in mind to gain control
of the offeree company eventually. On the other hand, successive
acquisitions each in excess of 10 per cent of the offeree's issued
voting share capital can soon result in céntrol passing. In defining
bids in a directive the significance of the percentage of shares bia

for is lessened by the fact that size cannot be the only ingredient of
the definition. The other features which distinguish general bids

from purchases of shares by traditional methods are, first, that a bid
is made to all the holders of shares in the offeree czﬁpany, or at least
to ali the holders of shares of a particular class Ozhasrthe offeror,
companies in the same group as the offeror and shareholders who have
already agreed to sell their shares to the offeror), and secondly, that
a bid is always made conditional on acceptances being tendered in respect
of a stated minimum number of shares, even if the offeror later waives
the condition. With these two features written into the definition of
a bid for the purposes of the directive, there is no risk that the
adoption of 10 per cent of the offeree's voting share capital as the
dividing line would lead to the draft directive affecting dealings in
shares carried out by traditional methods. One consequence of such a
definition would be that partial bids would be permissible, unless
prohibited or restricted by supplementary national law, but they would be

subject to the same rules as takeover bids, whether control could pass

to the offeror under them or not.
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79. If the three features mentioned in the preceding paragraph are
accepted as distinguishing general bids which should be regulated, the

definition of bids for the purposes of the directive nevertheless needs

. . . A4 - I . ’,
further refinement. Private companies (Sociétés & responsabilitee,

Gesellschaften mit beschrinkter Haftung, societa a responsabilita

limitata and beslotene vennootschappen) are not often the subject of

takeover bids; instead a person or company wishing to acquire control
of a private company negotiates with its members individually, or
purchases its undertaking instead of shares in it. Moreover, at present -
only British law regulates takeover bids.for private companies by means
of the Prevention of Fraud (Investments) Act, 1958, ss. 13 and 14 and the
Licensed Dealers (Conduct of Business) Rules, 1960. French law applies
only to bids for shares which are quoted or dealt in on a stock exchange
(which shares of an'S.é.r.l. cannot be), and Belgian law applies only to

. . 4 ’ -
bids for actions, not for the barts of a societe de personnes a responsae
2522008

bilité limitée. Although in time it may be useful to extend the legal

rules governing takeovers to private companies, even though the impact of
the extension may be small, at present the first direct;ve governing

bids should be confined to bids for public companies whether quoted on

a stock exchange or not. A second refinement which must be made is in
respect of the types of securities to which the directive will extend.
Since the purpose of a bid is to acquire or facilitate the eventual
acquisition of control of the offeree company, only securities which
entitle or may eventually entitle their holders to voting rights at
general meetings of the offeree company should come within the directive.
If a bid were made for securities which do not carry voting rights at
general meetings and which never will carry such rights, the offeror
would merely be seeking to acquire an investment, and not to control

the composition of the board of directors or the policy of the offeree

company. The regulation of general bids is concerned with bids for
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control; bids for the acquisition of pure investments rarely occur, and

in any case never involve the tactics which it is the purpose of takeover
legislation to control. On the other hand, the emphasis on.voting

rights exercisable in general meetinés of the offeree company does not

mean that a bid should be regulated only if it relates to shares.
Regulation is equally needed if a bid is made for bonds or other securities

(Genussrechte, parts de fondateur, parts bénéficiakes, oprichtingsbewijzen)

which carry a right of conversion into voting shares or a right to subscribe
for voting shares, whether exercisable immediately or in the future,

whether the attached rights are to conveét or to subscribe, the acquisi-
tion of sufficient bonds or securities may vest ®potential control of the
offeree company in the offeror, either by themselves or when combined with

voting shares held by the offeror.

80. The definition of a general bid in the draft directive therefore
combines the elements of the size of the bid, the shares or other
securitiés compriesed in the bid, the conditionality of the bid, the
class of persons to whom the bid is addressed and the character of the
offeree company. The remaining definitions required in the draft
directive are mostly self-evident. The term "offeror" is used to
designate the bidder, whether an individual, partnership, company or
other body, although in practice most bids are made by companies. The
term "offeree company" is used to designate the company whose shares or
other securities are the subject of the bid; the offerees under the bid .
are, of course, the shareholders, bondholders etc. of the offeree company‘
to whom the bid is addressed. Groups of companies are defined by
reference to the terms which will probably bé used in the draft directive
on such groups on the basis of the report prepared by Professor H.

Wirdinger. The term "associate" which is used in the City Code on
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Takeovers and Mergers is not employed in the draft directive because it
is not susceptible of a'sufficiently precise definition for the purpose
of legislation, and it is in any case not a term in common use in the
member states other than the United Kingdom. On the other hand the
term'tollaborator” is used in the draft directive to comprise not ouly
the agents of the parties to a bid, but also persons who have agreed,
formally or otherwise, to assist the cause of the offeror or the offeree
companies in any of the ways enumerated or in any other way 'which will
or may affect the result of the bid". This appears to be sufficiently
precise to be a workable legal definitioA. and it will, of course, apply
to directors and senior executives of offeror and offeree companies who

take an active part in proceedings on a bid.

81. As indicated- in paragraph 74 above, the draft proposal for a
directive leaves the governments of the member states free to designate
a privately constituted body or a body subject to public law as the
supe;visory authority which will enforce the rules relating to general
bids, give rulings on the application of the rules and exercise the
discretionary powers created by the rules. The rules themselves will,
however, form part of the law of the member states, and will therefore
also be enforceable by penal proceedings and by civil actions for

damages brought By interested persons, as well as by éroceedings for
injunctive or other remedies brought by the supervisory authority itself.
Provision is madé for civil and penal proceedings by articles 24 and 25
of the draft directive. The draft directive provides that the competent
supervisory authority in respect of a bid should be the authority for the

member state in which the offeree company has its siége social or

. registered office so as to simplify questions of jurisdiction between
supervisory authorities of different member states. Nevertheless, it is

proposed that the supervisory authorities and the courts of member states



other than the state to which the offeree company belongs should have
power to enforce orders made in the bid proceedings (e.g. against an

offeror resident in their own national territories) and to supplement

them where necessary.

Proceedings before publication of the offer

document in respect of a general bid.

82. The purpose of the proposed rules governihg the preliminary
stages of a bid are to ensure that the offeree compény is notified of
the offeror's intentions sufficiently in-advance of publication of the
bid for the offeree's directors to form a view dbout it, to prevent the
offeror and the offeree companies and their directors and collaborators
or supporters from Qealing in securities of the offeree (or of the
offeror or a third company if the securities of such a company are to be
offered in exchange for those of the offeree company) during the period
ieading up to the publication of the full terms of the bid, and to ensure
that if during this period there are "leaks" about the intended bid or
movements in the market price of the offeror or offeree company's
securities indicating that such leaks have occurred, the offeror's

intentions are immediately made public.

83. At present only the British legislation and the City Code on
Takeovers and Mergers require an approach to be made to the board of an
offeree company before the terms of a bid are published. In practice
such an approach is always made by the offeror in order to enlist the
support of the offeree's directors, if possible, and also to obtain
financial and other informatioh beyond that normally published by the
offéree company s0 as to enable the offeror to decide whether to go

ahead with a bid and, if so, what price to offer for the offeree company's

securities. An advantage of such a preliminary approach being made is
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“that the offeree company's directors are not caught unawares by the
terms of a bid being published, and they are given at least a brief
space in which to form an opinion whether the bid should be supported

or opposed, so that they may advise the shareholders or security holders
to whom the bid is addressed immediately its terms are published. The
draft directive follows the accepted practice by making notification of
an intended bid obligatory unless the national supervisory authority
dispenses with it in exceptional cases (e.g. where the directors of the
offeree company are aware of the likelihood of a bid and are about to
take irreversible steps to defeat it by issuing voting shares to them=
selves or their supporters). The notification under the proposed rules
will contain the barest.essential information about the terms of the
intended bid. At this stage the offer document will probably not have
been drafted in full, and to require'the notification to coataim ail or
most of the information required in an offer document would only delay
procéedings. The right to comment given to the directors of the offeree
company , including the right to have their comments included in the offer
document, may not be extensive¢ly relied on in practice since they will
probably prefer to publish their comments and recommendations independ-
ently after the offer document has been published. Nevertheless, it
would be an advantage for them to be able to state briefly through the
offer document that they support or oppese the bid for certain basic
reasons which tliey will elaborate later. Statements about the offerea
company's enthusiasm for the bid made by the offeror in the offer
document tend to be overcoloured and statements of the offeree's
opposition to be played down. It is better'to allow the directors of

the offeree company to speak for themselves.

84, The period leading up to the publication of a general bid is

often fraught with rumours, information leaks and erratic market price
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movements in the shares and other securities of the offeror and

offeree companies. It is desirable, as far as possible, to insulate

the market for the securities of the companies from the effects of the.
bid until its full terms are properly announced, and for this reason the
draft directive follows the City Code on Takeovers and Mergers in
requiring the offeror and offeree companies and their directors and
collaborators to abstain from making announcements or expressing opinions
about a general bid before its full terms are published in the offer
document. This period of silence should be a compgratively short one,

and the prohibition on announcements by the parties during it should not

only help to prevent erratic price movements, bu't should also ensure that

announcements and opinions which are eventually published are better

‘prepared and more accurate. Even more essential is a prohibition on

dealings in securities of the offeror and the offeree companies by those
companies and their directors and collaborators during the period leading
up to publication of the offer document. Such dealings can not only
affect the market price of the shares or securities of the offeree
company which are the subject of the bid,‘but can also be entered into
deliberately for the purpose of producing a market situation in which the
bid is bound to succeed or fail. If the offeror company offers aﬁ
exchange of securities by the bid, dealings in those securities can
produce the same results. Consequently, the draft directive (like the
City Code) imposes a general prohibition on dealings by the parties to a
bid during this sensitive period, but recognises that there may be |
exceptional cases where the national supervisory authority may permit
dealings for good reasons unconnected with the bid (e.g. a director of.
the offeror or offéree company selling shares for personél reasons or
acquiring shares as an investment on his appointment). The standstill
which the proposals seek to preserve during the period leading up to the

publication of the offer document could easily be broken if the parties'
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td a bid were at liberty to seek commitments from other persons during
that time (such as shareholders of the offeree company who had not taken
part in the offeror's decision to make a bid). The proposed rules
consequently prohibit such recruitment on the parts of both the offeror
and the offeree companies, and to ensure that recruitment is not curried
out indirectly, the prohibition is extended to their directors anc
existing collaborators. It may seem arbitrary to permit the offerorr and
offeree companies to enlist support for their differing viewpoints before
the offeror decides to make a bid and then to prohibit them from doing

so again until after the offer document is published. This would seem
to give an unfair advantage to the party who is ‘first to act, usually

the offeror. In practice this is not so, because during the time an
offeror is considering the possibility of making a bid, the iny
collaborators eithe; party will seek to recruit wili be large shareholders
(particularly institutionul investors) whose commitments or refusals of
suppbrt will largely determine whether the offeror decides to make a bid
or not. In other words, collaborators before a decision to make a tid
is made are really parties to the decision itself. On the other hand,
once the offeror has decided to make a bid, both parties are inclined to
seek support from all useful sources in order to strengthen their tactical
or bargaining positions, and since this means that approaches are often
made to persons with only modest holdings in the offeree company or,

more likely, to their professional advisers, there would, in the abseace
of a prohibition on recruitment, be a danger that such persons would
commit themselves to support or oppose the bid without having seen its
full terms and the other information required in the offer document.
Because of the restricted definitioﬁ of a collaborator there would, of
course, be no impediment on the offeror or the offeree appointing
professional advisers, such as banks and stockbrokers, provided that such

persons do not commit themselves in respect of their own holdings or
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uhdertake to recruit support among uncommitted holders of the offerece

company's securities.

85. If persons other than the parties to a bid do obtain knowledge

of an impending bid before the offer document is published and deal to
their own advantage on the market, or if fluctuations in the market
prices of the offeror or offeree company's securities indicate that

there must have been a leak of information in respect of an intended bid,
it is essential that the national supervisory authority should be informed
and that it or the offeror should publish a statement about the intended
bid, even though the offer document is not ready for publication. Only
by this means can the market price of the offeror and offeree company's
securities be stabilised, and éll sellers and buyers of those securities
be equally apprised of the intended bid and its basic terms. The draft
directive, following the City Code on Takeovers and Mergers and the
Netherlands Rules of Conduct, provides for appropriate publicity in these
circumstances, and in order to make the powers of the national supervis-
ory authority effective, the draft directive also empowers the authority .
at any time to require any company to state whether it intends to make a

general bid for the securities of another company.

Obligation to make a general offer

86. The propvsed draft directive deals with the question when a
person or company must make a general offer to acquire securities by
seeking a compromise between the City Code on Takeovers and Mergers:
(which calls for an offer for cash, with a cash alternative when a
person or company has acquired shares of another Company carrying 40
per cent of the voting rights at its general meetings, or is about to
éurchase from a limited number of sellers a holding of shares which

confer effective control of the other company), the rule of French law
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(Wwhich requires an intending purchaser of shares to make a general offer
for other shares of the company in question if he would acquire control
of it on completion of his contract to purchase) and the Belgian

practice (by which the Commission Bancaire requires a purchaser of

blocks of shares to make a general offer if his behaviour shows that he
is seeking to acquire control of the company in question piecemeal).

The purpose of all these fules is, of course, to ensure that the
remaining shareholders are treated equally as favourably as those sharee
holders who sell their shares by private negotiation or on a stock
exchange, and also to enable the remainigg shareholders to dispose of
their shares if they find that a controlling or near controlling holding
is vested in one shareholder.. The City Code also requires an offeror ‘
who makes a bid offering to acquire shares in exchange for shares or
securities of anoth;r company to offer an alternative cash consideration
if the offeror has purchased at least 15 per cent of the shares of the
class comprised in the bid within the previous twelve months, and the
cash alternative must not be less than the highest price paid by the
offeror for such shares during that period. This ruie is designed to
prevent an offeror making a sham bid offering securities which have no
certain value in exchange for the shares he seeks, merely as a cover so
that he may continue to purchase shares selectively for cash on the
market or by private negotiation. Nevertheless, the fact that 15 per
cent of the issued shares in question have been purchased over a period
as short as twelve months indicates an intention to acquire a controlling
holding eventually, and in principle could justify imposing an obligation
on the purchaser to make a general bid for cash, whether he makes a sham

exchange offer or not.

87. The draft directive requires a person or company to make a general

offer to acquire all the outstanding .voting securities of another company
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if the prospective offeror already holds securities carrying 40 per cent
or more of the total voting rights at general meetings of the other
company, or if the prospective offeror has acquired securities carrying

20 per cent or more of such voting rights during fhe preceding twelve
monthsyor if the prbspective offeror has agreed to purchase securities
which when combined with his existing holding will give him voting

control of the other company.. In the first of these three situations

a general offer is required because the prospective offeror has potential
control of the ofher company, and in most cases de facto control as well;
in the second situation because the poteﬂtial offeror has shown by his
conddct that he is seeking to acquire control by buying blocks of
securities piecemeal or by making partial bids; and in the third situation
because the prospective offeror is about to acquire de jure control of

the other company. .The obligation to make a general offer only extends
to securities carrying voting rights. Investors in shares or bonds which
do not carry actual or prospective voting rights are clearly unconcerned
where control of the company in question resides, and if a change or
potential change of control occurs, their position is in no way altered.
If a person or company is required to make a general offer for outstanding
voting securities, the offeror presumably does so unwiilingly, or is at

least in a position to depress the price offered becauselof the strength

~ of the voting power attached to the offeror's existing holding.

Consequently, the terms of the general offer must be regulated to some
extent to protect the holders of the outstanding securities, and the
proposed draft does this by requiring the general offer to be made for
cash, or at least to contain a cash alternative, and by prescribing the
minipum cash price which may be offered. To ensure that the obligation |
to make a general offer is fulfilled, the nationél supervisory authority
is given powers of enforcement, and may, in particular, deprive securities

already held by the offeror of the voting rights attached to them until
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aiproper general offer is made. Finally, the national supervisory-
authority is given a discretion to release or modify the offeror's
obligation to make a general offer if there are special reasons why the
obligation should not apply (é.g. because a person finds himself in
control of 40 per cent of the voting rights of a company as a result of
a reduction or reorganisation of its capital, or becéuse a company which
has acquired voting control of another company lacks sufficient liquid
resources to be able to make é cash offer for outstanding voting
securities, but is willing to issue its own readily marketable shares or

bonds in exchange for them).

The Offer Document and Publicity: the Period

‘for Acceptance and the Conclusion of the Bid.

88. The éroposal for a draft directive introduces a necessary degree
of formality into the proceedings on a general bid by requiring the
bubxication of an offer document by the offeror and comments and a recomme
endation thereon by the offeree company, by requiring these documents to
contain certain essential items of information to enable holders of |
securities to whom the bid is addressed to reach an informed and

balanced judgment whether to accept the bid or not, and by requiring copies
of these documents to be sent to the national supervisory authority

before or at the time when they are published so that it may exercise its
powers to require supplementary or corrective information to be published.
All these requirements are essential to protect the hélders of securities
comprised in a bid, without in any way restricting the parties to a bid

in presenting their cases as persuasively as possible. The rules as

to the information which must be included in offer documents and comments
and recommendations thereon by the offeree company are based on the rules
of the City Code and the United Kingdom Stock Exchange, subject to certain

modifications needed to make them appropriate to companies governed by the



laws of other member states. However, the Netherlands Rules of

Conduct have also been taken into account. The more modest disclosure
requirements of French law and Belgian and Italian practice are all
covered by the proposed rules. The proposed draft seeks to restrict

the offeror's freedom to frame the terms of a bid in only two ways,
namely, by precluding the offeror from cancelling the bid for any reuson
other than the failure of the persons to whom it is addressed to accept
the bid in respect of the minimum number of securities stipulated in
therffer document, and by requiring all those persons to be offered
exactly the same terms for their holdingé. These rules are necessary

to ensure that holders of securities are not induced to commit themselves
to accepting a bid when there is no equally binding commitment on the
part of the offeror, and also to prevent special arrangements being made
for the benefit of hglders of large blocks of securi%ies by which they are
paid rateably more for their securities than smaller investors. This
doeS‘hot, of course, conflict with later provisions of the draft
directive by which an offeror is permitted to increase the consideration
offered by a bid if the increase available to all the persons to whom

the bid is addressed. Moreover, although an offeror cannot reserve a
general contractual right to cancel a bid, the national supervisory
authority is given a discretion by a later provision of the draft directive

to allow an offeror to cancel a bid in special circumstances.

89. The requirement that offer documents and comments and recommende -
ations thereon by the offeree company's directors should be published in
at least one national daily newspaper in the offeree company's counfry is
designed to meet the practical needs of bids for companies whose securities
are in bearer form, but it will be an advantage to have these documents
published in this form even in the case of bids for British and Irish

companies, whose securities are almost always in registered form and
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whose shareholders and bondholders can therefore be communicated with
by post. The public at large has an interest in takeover bids, and
publication of fhe principal bid documents in the press will ensure
that errors and omissions'in those documents, as well as the fact that
a bid is beiﬁg made or contested, will not escape notice. In the case
of small cash bids for not more than one million units of account where
all the securities bid for are in registered form, however, an exception
is made, and the draft directive permits the offer document and the
. comments of the offeree company's directors to be communicated to the
holders of the securities concerned by poét alone. If a bid for
registered securities were too large to come within this exception, or
were a bid offering securities. instead of or in addition to cash, the
offer document and the comments of the offeree's directors would have
to be published in a.national newspaper and copies of those documents
would also have to be sent by post to the holders of éhe securities

comprised in the bid.

90. The proposed duration of the period for accepting a general bid
will be between 28 and 42 days from the publication of the offer
document. This compares with at least 21 daysvunder thé City Code on
Takeovers and Mergers, at least one month under French law, between 25 and
45 working days under the Code of Conduct of the Milan Stock Exchange

and not less than 30 days (pr 20 days if the bid is an agreed one) under
the Netherlands ﬁules of Conduct. It would seem best to express the
upper and lower limits of the period for acceptance in terms of weeks for
ease of calculation, and bearing ;n mind that the period should be long
enough to give the persons to whom the bid is addressed time for |
reflection, but not so long as seriously to affect normal price movements
for the securities in question, a minimum limit of four weeks and a

maximum of six weeks would appear satisfactory. Similarly, a limit must
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be placed on extensions of the period for acceptance if the offeror i
revises the consideration offered by the bid. No restriction is
placed on the number of.times a bid may be revised (as under French law)
because it is in the interests of the persons to whom the bid is
addressed that the offeror should increase the amount of his bid as
often as necessary to gain the necessary percentage of acceptances, and
in a situation of competing bids, that the contenders should be free to
bid upwards against each other until one concedes defeat. The draft
draft directive fixes the period of the extension of the period for
acceptance at 21 days in the case of a re;ision to gain acceptances and
the expiration of the competing bid (if later) if there is one. To
prevent bids being indefinitely extended, however, the proposed draft
fixes a maximum of 70 days from the publication of the offer document
for the duration of a bid which has been extended several times. It
would put an undue strain on the market for any bid to be pending for
longef than ten weeks, which is some one and a half weeks more than the
maximum of 60 days fixed by the City Code on Takeovers and Mergers;
During the period for acceptance of a bid its terms or conditions may
not be modified, but the consideration offered by the offeror may be
increased or modified in the way indicated in the next paragraph.
Furthermore, a bid may not be cancelled during the period for acceptance
unless the national supervisory authority permits for special reasons.
In that event the offeror and persons who have already accepted the bid
would be restored to their original position before the bid was made,
and any securities issued in connection with the bid would have to be

cancelled.

91. The procedure for publishing a revised bid and the comments and
recommendation of the offeree company's directors in respect of it

follow the pattern of the publicity required in connection with the
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4original offer documents and the original comments and recommendation.
The proposed draft permits revisions of a bid (and consequent extensions
of the period for acceptance) only when the price or other consideration )
offered by the bid is increased or when its nature is changed (e.g. by

an original bid offering shares or bonds of the offeror company being
replaced by a cash bid or by a cash alternétive being added). Contrary
to British practice, the draft directive would not permit the extension
of the original period of acceptance merely because acceptances have

come in slowly and there is a likelihood that insufficient acceptances
will be given by the end of the period folprevent the bid from lapsing.
If the persons to whom the bid is addressed have not_accepted it in
sufficient numbers within six weeks after it is published (the maximum
length of the original period for acceptance), that is a strong indication
that they wish the griginal bid to lapse and its influence on the market
to be brought to an end; if the offeror wishes to avoid thi& happening,
he should increase his bid by a substantial amount and extend the period
oc acceptance automatically by 21 days. Unlike French lay, the proposed
draft does not require an increase of the consideration offered by a bid
to be at least 2 per cent of the amount originally offered. It is
impossible to fix a percentage increase which would be appropriate in

all situations. Instead it should be left to the offeror to judgelwhat
increase in the bid is necessary to gain the requisite acceptances, and
since an increase cannot be made later than seven weeks after the
original offer document was published, it is unlikely that any offeror
would be able to increase the bid more than twice, even if the original
period for acceptance were the minimum one of four weeks. The drafr:
directive follows the City Code on Takeovers aﬁd Mergers and French lLaw
by entitling persons who have already accepted a bid before a revised

bid is published to receive the increased consideration offered‘thereby.

If the revised bid offers a different kind of consideration, however,
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the most practical solution is that the original acceptance should be
binding unless the person who gave it expressly chooses to accept the
substituted consideration, and the draft directive provides that this shall

be so.

92. To ensure that the persons to whom a bid is addressed are kept
informed of the offeror and offeree coﬁpany's tactics in dealing in
Securities in either of those companies during the period for accentance
of the bid, daily reports of such dealings to the national supervisory
authority and weekly newspaper advertisements summarising the daily
reports are called for. Also, the draft directive provides that if
during the period for acceptance the offeror acquires.securities of the
kind comprised in the bid at a higher price or a more valuable consider-
ation than that offered by the bid, the bid price must be correspondingly
increased. If this were not so, the offeror would be able to pay

more- favourable prices than the bid price to selected sellers by buying

their securities on the market instead of having them accept the bid.

93. The draft directive provides for weekly reports by the offeror
to the national supervisory authority of the number of acceptances of

a bid received during the period for acceptance and the publication of
these reports in the national newspaper in which the offer document
appeared. This should enable holders of securities comprised in the
bid who are uncertain whether their fellow security holders will accept
the bid in sufficient numbers for it to succeed, to form a picture of
the likelihood of success or failure while there is still time for them
to accept the bid. The publicity required by the proposed draft for
the final result of a bid is essential for obvious reasons, and so also
is a power for the national supervisory authority to investigate and
declare the true outcome of the bid if it is suspected that the offeror

has not received the number of acceptances required for the bid to become

[
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uhconditional. To accommodate the French and Italian practice by which
acceptances are communicated through brokers to the stock exchange
authorities, who are responsible for checking the number of acceptances,
the reporting procedure in respect of the current number of acceptarces
and the final result of a bid is excluded by the draft directive where
such a centralised system of settlement operates, but the exclusion would
not apply if the simplified procedure for a bid under the French rules
were employed. The outcome of a bid is, of course, determined by the
number of acceptances obtained during the period for acceptance.

Unless the acceptances equal the percent;ge of securities sought by the
offeror, the bid lapses, but it is then still possible for the offeror

to acquire the securities by individual negotiation with the persons who
have given acceptances if they still wish to sell. If acceptances are
given for more than the percentage of the securities spe€ified in the
offer document, the offeror can take up the whole or part of the excess
secufities at the bid price, and the acceptances are reduced rateably if

the offeror does not take up the whole of the excess.

Conduct of the Parties to a General Bid:

Civil and Penal Liabilities.

ok, The draft directive seeks to give effect to the principle

that all §ersons to whom a general bid is addressed shall be treated
equally by prohibiting the offer of additional or substituted consider=
ation to any of their number to induce him to accept the bid. In the
absence of such a prohibition there would be a danger that holders of
substantial fractions of the securities comprised in the bid might be
giyen benefits which were not available on a pro rata basis to all other
security holders, and that the latter might suffer by the price or other
consideration offered by thé offer document being correspondingly

diminished. As a result of this provision of the draft directive it
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would not be possible while a bid is current for the offeror to pay
any consideration for a controlling shareholder's acceptance of the

bid over and above the bid price set out in the offer document. If
such a holdinngere purchased by the offeror on the market and not by
the controlling shareholder accepting the bid, the purchase would be
lawful, but its effect would be to raise correspondingly the amount
payable under the bid for all the other shares comprised in it. With
the same object of ensuring equality of treatment for all persons to
whom a bid is addressed, the draft directive also prohibits the commun~
ication to some.of them of any informatién or advice relevanf to a bid
by the parties to it unless the same information ér advice is simultanedué-

ly made évailable to all such persons.

95. The draft directive seeks to’prevent the directors of an offeree
company from defeating a general bid by eptering into transactions
affecting the offeree company's assets or securties otherwise than in

the normal course of carrying on its business with the result that even
if the bid is successful, the offeror will not acquire the fraction of
voting power he intended, or will find that the nature or composition of
the offeree's assets has so changed that the offeree company is no longer
the kind of undertaking it was when the bid was made. The directors of
the offeree company are, of course, bound to use their powers of manage-
ment in the interests of its shareholders and bondholders, and it is
therefore open to the latter to approve unﬁsual transactions designed to
defeat a bid if they do not wish it to succeed. The proposed draft
directive, therefore, permits the offeree company's directors to carry
the transaction out if a general meeting of its shareholders 80 resolves,
but in order to protect bondholders who have conversion or subscription '
rights (if the bid extends to their securities), the transaction must

not only be approved by a general meeting of the offeree company (at
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'which they will not be able to vote), but must also be sanctioned‘by
separate meetings of each class of bondholders concerned. The
approval of transactions by sharcholders and bondholders during a bid
is an additional requirement, and not a substitute for any other
approval or consent which would be required for a transaction under
company law by reason of its nature. Consequently, any authorisation
of a transaction by the supervisory board of the offeree company
required by the ordinary rules of company law would still be needed in
addition to that of a general meeting. Such a consent or approval
would be given by an organ of the offeree company as such, whereas the
approval of the shareholders or bondholders at their meetings would
simply be a waiver of their right to object to the transaction in the

special circumstances.

96. It is doubtful whether the general liability to pay compensation
imposed by the Civil Codes or rules of common law of the member states
would suffice to protect the persons to whom a general bid is addressed
from loss caused by breaches of the rules contained in the draft directive,
or from loss caused by defects or inaccuracies in the documents published
in connection with the bid. Such a general liability is usually only
imposed when the defendant is proved to have been at fault or guilty of ~
negligence, and this requires the plaintiff to prove his state of

knowledge of the relevant facts and his degree of responsibility for the

act which caused the plaintiff loss. It is only just where persons %
create a situation where knowledge of the relevant facts is of the
utmost importance and where they are likely to have such knowledge but
the persons who are affected by the situation and who have to make a
choice do not, that the persons responsible for creating the situation
should bear a special responsibility for seeing that all necessary
information is truthfully and completely communicated to those who have

to make the choice. It is also only just that the responsibility of those
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who create the situation should be colloctive, and that any adjustment
of liability to take account of the dogree of their personal fault should
be made by contributions or indemnities‘betwéen themselves. and that

proof of personal fault ahould not be a pre~requisite for the recovery

of compensatlon from any of their number. For these roeasons the‘draft

directive imposes liability on parties to a bid to compensate any

. person who holds gecurities comprised 1n a bid while it is current for

1oss resulting from 8 breach of the rules contalned in the directive.

The draft directive also imposes a particular 11ab111ty on directors of

the offeror and offeree companies and certazn other persons for incorrect
information and wnsupportable opzn;ons,cont&ined in offer documents and
in comments and recommendatioha thereon to. which they have put their

names, ‘and this 1iabxllty is extended to persons who formally consent

 to the incluszon of statements or oplniona by them in such documents.

Neither of theae liabilities is absolute, however, because the defendant
il

maytexonera?g himself by showing that he’qkercised reagonable care to

‘ensure that the -breaches complained_qfhshould net occur, and when a

person whobhgs consented formally to the inclusion of a statement or
opinion by him in,an offer document or{iﬁ.commenta and recommendations
thereon is liahié. the directors of the company which issued the document
maywescape.liabilitj merely b& showing-that that person was competent or -
qualified to make the statement or express; the opinion in questzon (i.o.

that they exerczsed reasonable care in selectlng him).  The xmportant

| features, however, are that the burden of proving that due care was
" exercised would rest on the defendant, Mho:should be in possession of
. evidence of the steps taken to ensure that the rules were camplied wzth.

- and that it would not be possible for' g, detendant to eacapo liability

maroly by show:ng that he personally did not do the act or qpprovo cf the

.
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o7 Although it is desirable that the rules governing civil

i .

liability in connection with general bids should be prescribed in

" detail in the draft dgréctive, it is not necessary that the penal

sanctions for breachesvof the rules governing bids should be prescribed
as closely. Penal sqnctions are best left to the discfetion of .}
the member states, which wlll adjust them having regard to the serious-
ness of breaches and the frequency wzth whzch they are likely to occur,
er-do in fact oceur. It therefore suffices for the draft directive to
require th&t péﬁal sanctions ;hall be imposed if the'rules governing

bids are broken.deliberately or as a result of gross negligence, or if

falce statements or unsupportable opxnxone are published or communzcated

knowxnnly (i.e. ‘with full knowledge of, their falsity or unsupportabilzty

in fact, 'and therefore fraudulently). Co ' . ) L

ProieCLJOq o; Lanovoos of he Oxfcrce Com,~nv. .

-
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o8. The interests of emnloyeos of the oiferes company ave Gaid-
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Luarded by a nu.oor of provisions in the proposal for a draf

These are basad on tho revised Article 6 of the draft 'hird,DircctiVe on.

Fergera, and so far as possivle they take the same form as trot Lrticle.

s
. R . .

G9. The offer document publichied by the offeror must set ocuv the

offerorfs intentions (if the big is suceessful) as ‘o the future ci the

offeree comp ny!s hnnorLa ting and the conuinucd cmp¢oyﬂc1t ol 1tg ‘existing

.

coployees. The offeree ¢ mpany musy furnish a2 copy of the offex documcnt

“to the representatives of 5ts e enployees (e.g. works counsils) as soon as

suca a copy is reccived from the oiferor, and any erployee may Irsvect
the copy 'in the ponsoszion of tne employe ! represcatatives. . Hithin
the following seven dzys the dlrnctoru must propare writton comronts on

the contenis of the offecr docunent meaiioned as tha 5eginnin3‘of This

.

EREECIEN
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. paragraph, and mu t commumicate thoy to the omployeca! reprosentatives,

snne comments, with or without modification, will of course also

ar in'tho comments and recammcndu%xon in repeet of the offosr docwaofi

L the directors of the offcroo POﬂ“”ﬁJ fave to publish withg- fourteen

.

fter the m bllcwuven of iae offer aocu.o“v. A cmpy o uhcs&

ents on the hhole oifer document rust bea- runpllcd to the empd yccs"

representativ, 8. Mo ensure that tucue rcyresentatives have an

oppor Lunlty to make theip own comnents on'the offer document known to

the shure or bondnolders 4 »o vhom the bigd ig addressed, the direciors of
' .

the offorec company are requzred to discuss the effect of the big on

employees' 1n»- ests with Lnelr representatives, end if reguired,. Lo

L) ’ *
pudlich the rﬁp:escn catives! comments tnereon 1n the same vay as the

directors! comaents on’ the ochr docunent as 2 whole. There iz, of

‘eourse, noth:nv t prevbnt &n eurlxcr discuss dn takiﬁg place, ‘or to

prevent ‘the. gmployces! rsprcmentatlvcg discussing the bid with the

R

offeror at any timc° houcvc*, uhc approy*a ate time for ihe obligatory-

consultatmon of the omvloyoc ! rcprcuenta tives iz when theyﬂare in a

p051t10n to express a final opinion on the bid, ang this cannot he” “null
. ’ : ] ¢

" they have seen the comments ang rccommendation'made by »na u;rocto

the offerece coempany on the offer documcnt generally.

100. Although an ofiferor nay be willing to negotiate wiih the .

reprcaon»a»chs of the employees of the o£40“ce'company before th

result of the bid for its shares is Imown, it wowld be burposeless to

impose a legal obllrataon to do 50 on the offeroy wntil it is ceriain

that the b;d is muccessfvl und uha»

ol securities on whlch the bld vag condii¢ohe do  In {his respect a

the offeror x¢¢l obvain the number

-

R

R
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general bid éiffess from a rerger, unere the bo*“us of tho rergln"'

companies are necessarilyrln agreemcnc tnut'the operation shoula proceed,
4" " and its conclusion is merely coniingent on the approval of the share- X

holders of those companies. . The proper time to begin pbligatory

, ! " negotiationg with the offeror in a bid situation is when the bid is . .

" known to have succeeded, and the offeror is’conﬁequently in a position

to impIement his proposeis affecting the future of the pompany's unders

1

taking and xﬁe continued employment of its omployees. This is,nof

. . : N . l . v .

.. " course, particwlarly so if the directors of the ofierec -company oppose .
fhe bid. The form of the negotiztions and the provision for arbitra%ion .

H

}v: " 1n the aboence*of agreenent should naturallj be the same 28, in a mexrger,.:

and this is v%at the p“oposea drart dlrect*ve provldes.‘

e . o . coe o ey

L .. I e e i e dmae memrem .

Concluding Observations

[

PRETRIFEY

a - R B ' RS » :
N1 . ... 101.. The proposal for a draft directive in the Appendix to this
V Report'ia not ih%ended to contasin an e&hnhstive. and therefore ideal,

: code of regulat1ons to govern takeover and other general bids.

Instead it merely seeks to provide the mlnimum necesaary protection for
the persong to whom bids are addressed and to easure suffmczent simile
arlty of procedure in connettion with blds that holders of -securities,
in offeree compe;ies incorporated in any of the member states will

| ”f"  recognise the relevant steps of the bid pfdceedings'and their significance
~ 85 they take place, and will know what éregthe minimum righte to which

_fe “they are entitled. For this reason, the draft directive does not deal
_with the questxon of the compulsory acquxeltlon of the ahares of minority
 shareholders who' do, not acccpt a biad whzch is left to be regulated |

entlrely by the. law of each member state as it thinks fit.= “"‘>7e‘:-vi

,'
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Thia matter could quite properly

“be dealt with in a diréctive relating to takeover bids, but it is R

consxdered that the essential material contained in the draft directive

is more likely to gain acceptance by the 3o§ernment$ of the member

" states if i%'%s not dealt with in it at this stago.

102;" The proposal for a draft dlrectlve in the Appendzx is drafted

in ,the style for Engligh legislation, and therefore xncllnes to be more

exact and detalled than the style of lcgi°1ation in the other member

sfates. At alco makes extensive use of standard expressions which are
defzned at the bcglnnlng of the draft. dlrectzve. - Wholly apart from

quostions of taste in lcglslatlve drafting, there can be no doubt that
the dxrect;ve on takeover and other bids’ (xf one is eventunlly issued)

w1ll have to be moxre specific than the existing draft dlrectlvcg, all

. of which deal w1th aspects of company law where national leglslntlon is

alzcddy well duvoloped and uhor uhera axre more comuwon elemenis in the
existing laws of the member statos. Thq law governing takeover bids is
& comparatively new extension of cdmpqny”law. There is as yet little
standardisation of technical terms in respect of it and few conmon |
elements of procedure in the different membor states.  For this reasoen

any directive on the subject will have to supply its own tochnlcal

.definitions and regulate procedure in "" deuall if the objectivo of

harmonlsing the law of the member atates 80 &8 to give equivalont protec~

tion for shareholdera of companiea involved in bids is to be attaxned.

*
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APPENDIX

PROPOSAL FOR A ocv.cee..... DIRECTIVE

to coordinate the safeguards which, for the protection of the interests
of members and others, are required by Member States of companies within
the meaning of the second paragraph of Article 58 of the Treaty, as
‘regards general bids for the acquisition of shares and securities of

public companies.

SCOPE OF APPLICATION, DEFINITIONS AND

NATIONAL SUPERVISORY AUTHORITIES

Article 1.

The epordination measures prescribed by this Directive apply to the
laws, regulations and administrative provisions of the Member States

relating to general bids in respect of securities of the following

types of company:

in Belgium: ) de naamloze vennootschap

4 4
la societe anonyme

in Denmark: et aktieselskab

in France: la société anonyme

in Germany:: die Aktiengesellschaft

in Ireland: | the company limited by shares other than

a private company within the meaning of the

Companies Act, 1963

in Italy: la gocietd per azioni

in Luxembourg: la_société anonyme
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" in the Netherlands: de naamloze vennootschap

in the United Kingdom: the company limited by shares other than

a private company within the meaning of

the Companies Act, 1948.

Article 2.

In this Directive the following expressions shall have the meanings

hereby assigned to them:

"cash" means money or an instrument entitling its holder to the payment

of money on demand or at a date not more than six months after the

issue of the instrument;

"collaborator” means a person or body of persons who agree expressly or

tacitly to assist an offeror or an offeree company in connection

with a general bid by acting on its behalf as its agent or otherwise

by acquiring, retaining or disposing of securities or rights in

respect of securities, or by doing or abstaining from any other

act which will or may affect the result of the bid, but a person

(1)

(ii)

(iii)

shall not be a collaborator by reason only of:

doing any act exclusively on behalf of a person to whom

the bid is addressed; or

“acting in a professional capacity for the offeror or the

offeree company as a lawyer, accountant, auditor, bank
or stockbroker; or

expressing any opinion about the bid or the conduct of
the offeror or offeree company in respect of the bid,
unless he has agreed to do so for valuable consideration
provided directly or indirectly by the offeror of offeree

company, or by a collaborator;

"date of the offer document" means the date on which the offer document

is first published;
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"director" means a member of the board of directors of a company, or

if it has a supervisory board, a member of its executive board;

"general bid" means an offer by any person or company to acquire securities
carrying voting rights made at substantially the same time to all
the holders of such securities or of such securities of the same
class (other than the offeror, companies belonging to the same
group of companies as the offeror, and collaborators with the
offeror), where the offer is conditional on its acceptance by the
holders of a specified amount or fraction of such securities,
and either

(i) the offeror, companies belonging to the same group of
companies as thé offeror and collaborators with the
offeror will collectively have voting control of the
offeree if that condition is fulfilled; or

(ii) the offeror and companies belonging to the same group
of companies as the offeror colleg%ively have voting
control of the offeree when the bid is made; or

(iii) the offer is conditional on acceptance by the holders
of such amount or f action of securities as entitle
their holders (where necessary, after exercising rights

- of conversion or subscription) to exercise collectively at
lgast 10 per cent of the total voting rights which may be
exercised at a general meeting of the offeree company
held at the date of the offer document in respect of the
bid;

Wgroup of companies" means a controlling company and all the compgnies

which are dependant on it;

r
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"national newspaper' means a daily newspaper which circulates throughout
: company
the Member State in which the offeree/%gg its registered office or

corporate seat (siége social);

"offeree company" means a company which has issued securities which are

the subject of a general bid;

"offeror" means a person or company by or on behalf of whom a general
bid is made, but does not include an agent who communicates or

publishes a bid on behalf of an offeror;

"party to a general bid" means the offeror, the offeree company, a
director of the offeror or the offeree company, or a collaborator

in respect of the bid;

"period for acceptance' means the period from the first publication of

offer document in respect of a general bid until the latest date

‘on which the bid may be accepted;

"pre~publication period" means the period from the time when the offeror
decides to make a general bid until the date of the offer document

in respect of the bid;

"security" means a share, bond, debenture, certificate of indebtedness,
right to participate directly or indirectly in the profits or assets
of a company, right to an undivided share in a block of shares,
bonds, debentures or certificates of indebtedness of a company and
a right to subscribe for shares, bonds, debentures or certificates

~of indebtedness of a company;

"security carrying voting rights" means a security which entitles its
holder to vote on resolutions for the appointment or objecting to

the appointment of directors or members of the supervisory board
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of a company, or which entitles its holder by the exercise of a

right of conversion or subscription to acquire such a security;

"securities comprised in a bid" means the securities in respect of which

a general bid is made;

"voting control" means the power, directly or'indirectly, and whether
by the exercise of voting rights, or rights arising under a contract;
trust or otherwise, to determine how voting rights shall be
exercised in respect of more than one-half of the total number of

votes which may be cast at a general meeting of a company.

Article 3.

1. Member States shall each designate a natiomal authority governed

(in this Directive referred to as the Authority) shall in particular be
empowered:

(a) to give rulings and decisions on questions arising in connection
with general bids, either on its own initiative, or on the
application of any party to a general bid or any person
interested in securities comprised in a general bid;

(v) to order any party to a general bid to do or
to abstain from doing any act for the purpose of ensuring
compliance with the rules prescribed by this Directive, and
to enforce such an order by proceedings brought in the name of
the Authority in the courts of any Member States; and

(c) to exercise such discretions and give such permissions and

exemptions as are provided by this Directive.
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24 The competent Authority in respect of a general bid shall be
the Authority for the Member State in which the offeree company has

its registered office or corporate seat (sidge social), but the

Authorities of other Member States shall assist the competent Authority
on request by providing it-with information.and by bringing proceedings
in the courts of the Member States to which they respectively belong in
order to enforce any order made by a competent Authority and by making

such supplementary orders as may be required to effect such enforcement.

PROCEEDINGS BEFORE PUBLICATION
OF THE OFFER DOCUMENT.

Article 4.

T1e At least seven days before the offer document in respect of a
general bid is first published the offeror shall notify the offerece
company of the offeror's intention to make the bid, and shall invite the

offeree company to send its written comments to the offeror within four

days.

2e The notification shall state:

(a) the name of the offeror and of the agent for the offercr (if any)
by whom the notification is given;

(b) the class and number of securities in respect of which the
bid will be made;

(c) the price or other consideration which will be offered for
each of those securities, or if the offeror has not finally
determined the amount of that price or other consideration,
the minimum price or other consideration which will be
so0 offered; and

(d) the number of securities of the class or classes to be
comprised in the bid which are respectively held by or on

behalf of (i) the offeror and companies belonging to the same



group of companies as the offeror, and (ii) persons who

have already agreed to accept the bid.

3. Within four days after receiving the notification the directors
of the offeree company may send their written comments on the bid to
the offeror (including, if they wish, their recommendation that the
bid should be éccepted or rejected), and the offeror shall include
those comments in the offer document, unless the comments exceed a
reasonable length and the Authority permits the offeror tobomit them

for that reason.

L, The offeror shall deliver to the Authority a copy of the
notification immediately after it has been given and a copy of any

written comments on the bid immediately after they are received.

5. In exceptional circumstances the Authdrity may permit an offeror

to publish an offer document without complying with this Article.

Article Se

1. Except for the purpose of obtaining professional advice and
complying with the rules contained in this Directive the parties to an
intending general bid shall not communicate any information or opinion
in respecf of it to any other person during the pre-publication period,
and shall not during that period attempt to induce any other person to

become a collaborator with the offeror or the offeree company.

2a During the pre-publication period the parties to an intended bid
shall not enter into any transactions in connection with securities of -

the. offeree company without the permission of the Authority.

3. If by an intended general bid the offeror will offer securities

issued or to be issued by the offeror or any other company in exchange



for securities comprised in the bid, the parties to the intended
general bid shall not during the pre-publication period enter into any
transactions in connection with securities of the offeror or that other

company without the permission of the Authority.

4, Paragraphs 2 and 3 shall not apply to transactions entered into
by the offeree company or its directors before they have reason to believe

that the offeror intends to make a general bid for securities of the

offeree.
Article 6.
1. If during the pre-publication period in respect of an intended

general bid the offeror or the offeree company has reasonable cause to
believe either:

(a) that a person other than the parties to the bid has become
aware of the offeror's intention to make a general bid and
has in consequence entered into a transaction in conmection
with securities of the offeror or the offeree company; or

(b) that the quoted prices or published dealing prices of
securities of the offeror or the offeree company have been
affected by any such person becoming aware of the offeror's
intention to make a general bid;

the offeror or the offeree (as the case may be) shall immediately nctify
the Authority of that fact and give the Authority all the informaticn

about the matter in its possession.

2. If during the pre-publication period the offeror comes under a
duty to notify the Authority under paragraph 1, it shall also immediately
publish an advertisement in a national newspaper stating that the offeror
has formed an intention to make a general bid for securities of the

offeree company and setting out the matters contained in the notification



of the bid which the offeror has given to the offeree company under
Article 4. If the offeror has not given such a notification the
advertisement shall set out the matters which would be required to
be stated in a notification given on the date when the advertisemant
is published, other than the price or other consideration, or the
minimum price or other consideration, which will be offered for the
securities comprised in the bid if the offeror has not decided upon

its amount.

3. If the Authority has reasonable cause to believe that an offeror

or an offeree company should have given it a notification under

paragraph 1 of this Article but has not done 80, it may require the

offeror or the offeree company (as the case may be) to give it all the
information in its possession relating to the intended general bid, and

if the offeror has not published an advertisement under paragraph 2 of

this Article, the Authority may publish such an advertisement at the expense
of the offeror setting out the matters required to be included in such

an advertisement as fully and as accurately as possible from the inform-

ation in its possession.

4, The Authority may at any time by written notice require the
directors of any company to state whether they have decided to make a
general bid for the securities of another company within the following
six months, and if so, %o state the name of the company and the

securities in respect of which the general bid is to be made.

OBLIGATION TQ MAKE A GENERAL OFFER

Article Lo

1e A person or company must make a general offer to acquire all

the securities carrying voting rights of another company which are not
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held by him or it if that person or company s

(a)

(b)

(¢)

holds securities of the other company which entitle their
holders (where necessary, after exercising rights of conversion
or subscription) to exercise collectively at least 40 per
cent of the total voting rights which may be exercised at

a general meeting of that other company; or

has within the immediately preceding twelve months acquired
(otherwise than by way of issue) securities of the other
company which entitle their ho;ders (where necessary, after
exercising rights of conversion or subscription) to exercise
collectively at least 20 per cent of the total voting rights
which may be exercised at a general meeting of that other
company; or

enters into an agreement to acquire securities of the other
company which, when added to the securities already held by
that person or body of persons,will entitle their holders to

exercise voting control over the other company.

2 For the purposes of this Article securities held by companies

which belong to the same group of companies as a company which may be

required to make a general offer shall be deemed to be held by that

company.

3. A person or company which is required to make a general offer to

acquire securities of another company must either:

(i)
(ii)

offer to acquire such securities for cash; or

offer to issue or transfer securities of itself or a third
company in exchange for securities of the other company,

but with the option for a holder of securities of the other
compény ingtead to receive cash for all or any of the securities

held by him.
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b, The price in cash which a person or company must offer for
securities under a general offer made by it must:

(i) in the case of securities of a class already heldvby that
person or company, be at least equal to the highest price
in cash paid by him or it for any securities of the same
class during the preceding twelve months; or

(ii) in any other case, be at least equal to the average offered
price for such securities published by a stock exchange in
a Member State during the preceding twelve months, or if it
is not possible to ascertain such an average offered price
or if the securities are not quoted or dealt in on a stock
exchange, be at least equal to the fair value of such
securitigs assessed by accountants appointed by the

Authority on the application of any interested person.

S. If a person of company fails to make a general offer to acquire
securities in compliance with this Article, the Authority may, after
affording him or it an opportunity to make submissions in writing and
considering such submissions, make an order requiring that person or
company to make a general offer on the terms and conditions set out in
the order and prohibitiﬁg the exercise of voting rights in respectkof
securities of the same class held by that person or company until he or

it has published an offer document in performance of the order.

6. A general offer made for securities under this Article by a
company shall satisfy the obligation of every other company belonging
to the same group of companies to make a general offer in respect of

the same securities in the same circumstances.

7. If a person or company makes a general offer for securities under

this Article in the circumstances mentioned in paragraph 1 (a), that
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person or company shall not be required to make a further general
offer in respect of the same securities if it enters into an agreement

within paragraph 1 (c).

8. The provisions of this Directive in respect of general bids and
offer documents shall apply to a general offer to acquire securities
as they apply to a general bid, except that:

(i)  a general offer may not be made conditional on acceptance
by the holders of a specified number or fraction of the
securities comprised in it, and

(ii) paragraphs (h) and 2 (k) of Article 8, sub-paragraphs
(b) to (e) of paragraph 2/£f;icle 19 and Article 20 shall

not apply to a general offer.

9. The Authority may for special reasons:-

(i) release a person or company from the obligation to make a
general offer to acquire any securities, either absolutely or
subject to conditions; and

(ii) permit a person or company to make a general offer on terms
and conditions other than those prescribed by paragraphs

3 and 4.

THE OFFER DOCUMENT AND PUBLICITY

Article 8.

1a An offer document in respect of a general bid must state :e
(a) the date on which it is first published;
(b) the name of the offeror and of the agent for the offeror
(if any) by whom the offer document is published;
(c) the class of securities in respect of which the bid is made;

(d) if the offeror offers to acquire securities for cash, the



(e)

(£)

(g)

(h)

(1)

13w

amount offered for each share or unit of a security comprised
in the bid and the date on which payment of that amount- will
be made or the terms of any instrument by which payment will
be secured;

if the offeror offers to acquire securities otherwise tran

for cash, the nature of the consideration offered and the
amount of it offered in exchange for each share or unit of a
security comprised in the bid and the date on which it Wi

be issued to or vested in holders of securities who accept the
bid;

if the offeror offers to acquire securities otherwise than for
cash, whether the holder of any security comprised in the bid
will have the option to receive a consideration in'cash for
that security, and if so, the conditions on which that option
may be exercised and the date on which that consideration will
be paid or the terms of any instrument by which that conside
eration will be secured;

the means by which the offeror will provide the money required
to satisfy the offeror's obligations to holders of securities
who accept a bid made for cash, or who exercise an option to
receive cash in the case of a bid made for a consideration
other than cash;

the number, amount or percentage of securities comprised in
the bid whose holders must accept the bid if the offeror is

to be bound to accept a transfer or to take delivery of any
such securities; and

the latest date on which the bid may be accepted and the steps
to be taken by the holder of securities comprised in the bid in
order to accept it and to receive the consideration for hnis

securitics.
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An offer document in respect of a general bid must set out:e

(a)

(v)

(e)

(a)

the number or amount of securities of the class comprised
in the bid which are respectively held at the date of the

offer document by or on behalf of:=

(1) the offeror and companies belonging to the same group

of companies as the offeror;
(i1)  directors of the offeror and those other companies;

(1ii) collaborators with the offeror other than such

directors; and

(iv)  persons (other than collaborators with the offeror)
who have agreed to accept the bid before the offer

document is published;
the number or amount of voting securities of the offeree
carrying voting rights
company/(pther than securities of the class comprised in the
bid) which are respectively held at the date of the offér
document by the classes of persons mentioned in (a);
the number or amount of securities of the class comprised in
the bid which the offeror and companies belonging to the same
group of companies as the offeror have acquired during thé

preriod of twelve months immediately preceding the date of the

offer document; the highest and lowest prices paid in cash

for such securities and the respective amounts of securities

acquired at those prices and the dates when they were acquired;
and the amount of such securities acquired otherwise than for
cash or on special terms,/%ﬁz nature and amount of the
consideration for which, or the special terms on which, they
were acquired;

if the securities comprised in the bid, or securities offered

by the bid in exchange for them, are quoted or dealt in on one

or more stock exchanges in the Member States, the highest aad
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lowest offered prices for such securities published by each

such stoék exchange during the twelve months immediately

preceding the date of the offer document and the average .
offered price for such securities during the periods of three
months and six months immediately preceding that date;'

(e) so far as the offeror is aware the.number or amount of voting
securities of the offeror respectively held at the date of
the offer document by or on behalf of (i) the offeree company
and companies belonging to thg same group of companies as
the offeree company, and (ii) the directors of the offeree
company and those other companies;

(f) the terms of any agreement or arrangement between the offeror,
or any company belonging to the same group of companies as the
offeror, or any collaborator with the offeror and any directo:
or holder of securities of the offeree company which is
connected with or dependent on the bid, or the acceptance of

the acceptance of the bid

the bid by any of the persons to whom it is addressed,or/in

respect of any number or fraction of the securities to which

it relates;

(g) the value of the assets of the offeree company after deducting

_its debts, liabilities and provisions as shown in its most

recently published balance sheet, together with the date at

which that balance sheet was made out;

(h) The net profits of the offeree company (before deducting
provisions for taxation) as shown in its most recently published
annual profit and loss account, together with the period for
which that account was made out;

(1) the published net profits of the offeree company for each
period or periods of less than a year ending since the date at

which its most recently published balance sheet was made out;
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(j) particulars published by the offeree company since the date
at which its most recently published balance sheet was made
out in compliance with Directive No. of
on interim reports and publicity];

(k) the intentions of the offeror (if the bid is accepted by the
holders of the number or fraction of securities mentioned in
sub-paragraph (h) of paragraph 1) as to:

(i) the composition of the offeree company's board of

directors;

(ii)  the payment of compensation to directors of the offeree
company who cease to be directors in consequence of
the bid being made, or who cease to be directors on or

after the date of the offer document;

(iii) the continuation, expansion or contraction of the offeree
company's undertaking, the acquisition or disposal by
it of substantial amounts of assets, and the alteration
of the nature, composition or geographical location
of the offeree company's undertaking or of a substantial

part thereof;

(iv) the continued employment of the existing employees of

the offeree company; and
(1) the written comments of the directors of the offeree company
made under paragraph 3 of Article 4 of this Directive which

the offeror is obliged to include in the offer document.

3. Every offer document shall contain a statement that the dlrectors
of the offeror Company have taken all reasonable care to ensure that all
the information contained in the offer document is correct at the date
when it is published, and that all opinions, forecasts and valuations

by the directors contained or referred to in the offer document are

based on information which they have taken all reasonable care to ensure

is correct at that date.
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4. An offer document may be published by or on behalf of two or
more offerors jointly, or may relate to two or more classes of
securities of the offeree company. In that event the information
required by_this Article shall be given in the offer document
separately in respect of each of the offerors, or in respect of each

of those classes of securities (as the case may be).

Article 9.

If an offeror by a general bid offers to acquire securities in
exchange for other securities issued or to be issued by the offeror or
any other company, the offer document must set out the same information
in respect of the offeror or that other company and in respect of tae
securities issued or to be issued by either of them as if the offer
document were a prospectus published in connection with the admission
of those securities to official quotation on a stock exchange, and
Directive No. of .[on prospectuses in
connection with the admission of securities to quotation (0.J. No.C 131

of 13 December 1972)] shall apply accordingly.

Article 10.

No term or condition of a general bid (whether contained in an
offer document or not) shall be valid insofar asi=

(a) it permits the offeror to cancel, terminate or modify his or
its obligation to accept transfers or take delivery of
securities whose holders accept the bid and to pay or provide
the consideration offered for those securities in the offer
document in any circumstances other than the bid not being
accepted by the end of the period for acceptance by the holders

of securities amounting to the number or fraction specified in
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the offer document in compliance with paragraph 1 (h) of
Article 8; or

(b) it provides that that obligation of the offeror shall be
cancelled, terminated or modified in any circumstuances other
than the bid not being accepted by the end of the period for
acceptance by the holders of that amount of securities; or

(¢) the terms on which any person may accept the bid are in any
respect more favourable than the terms on which any other

person may accept it.

Article 11.

1. No statement, opinion, forecast or valuation which is expressed to

be made by, or to répresent the views of, a person other than a

director of the offeror shall be included in an offer document, unless

the person whose statement or opinion it purports to be or represent

has given his written and signed consent to its inclusion before the offer
document is published énd has not withdrawn his consent before that

time, and the offer document contains a statement to that effect.

2. If an offer document contains a valuation of any assets of the
offeror, the offeree company or any other company, it must set out the
name and qualifications of the person who made the valuation, the basis

on which he made it and the date as at which it was made.

3e If an offer document contains a forecast of the future profits of
the offeror, the offeree company or any other company, it must set out

the basis on which the forecast is made, and must be accompanied by a
statement made by an accountant who is qualified to audit the accounts

of the company in question that »in his opinion the forecast is reasonable,

having regard to the company's financial condition and past profits.
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Articla 12,

. An offer documenti shall first bo publishcd in a'national

newspaper, but may thereafter be publzshed in' full in any nowgpaper, as

P

an advertisement or czrcular, or by any other means.

2. If a . notice or advertisemeht’is published by an'offcror in . -

. connection with a general bid which does not contain the information

required to bé included in.the offer document .in respect of that bid,

 the notice or advertisement shall state that any person may obtain a

copy of the offer document from the offeror or its agent (if any) by

whom the offer document was published on request at a stated address in

. the Member Stuto where the offaerec company has its registered office or

corporate soat (sidge social), and the offeror or its agent shall supply

a copy of thé offer document/tglgggugegggggwhq requests it at that

address unless he has previously been supplied with a copy thereof,

e If an&'zf the securities'comeised in a general bid are in
regxsterod form, the offeror shall not later than the day preceding the

flrut publication of the offer document in'respect of the bid despatch

x

a copy of the oifer document by pre-pdld rost simultaneously to each ¥
reglstered holder of such securxules at hls regiaterod address. To

enable an intendlng offeror to comply thh thxs requirement, the

i

feree company shall at the offcror 5 request &nd oxpense supply a 115t

'K 'I

cof the names and addrecaes of the reglsuered holders of securities td'

be GOmprlsed in a ‘general bid and of tho numbers or .anmounts of such

: securltlcs held by thcm respectavalj.

b, Paragraph 1 shall not apply ifte
(a) a general bid is made under which the total consideration
~payable on its acceptance by the holders of all the securities

comprlsed in it will not excecd one mxllﬁon units of account |

and tho wholc of puch cons;da ation cono;ats of cach; and
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(b) all the securities comprised in tho bid are in registercd form.

T1 that cass a copy of the offer document shall be deépatched by pre-~paid
post simultaneounly to each registered holder of seoufifies compriged in th;

. bid at his registered address, and tho offer document shall be deemed to be
~ first publlshed when such coples are deapaxched. The second sentence of para-

graph 3 shall apply when an ‘offer dooument im published in tha manner provided

by this paragraph. o o : UERIDERT P o

5. The offeror shall deliver fo the Authdrity and the offeree comﬁany

& copy of an offer document signed by the offeror (or if 1t is a company) hw each
~of its directors before or at the samo tlme a8 the offer dooument is f;rst pu-—
blished, and the ocopy delavered t0 the Authority shall be acoompanied by tho
written and signed consents requxred by paragraph 1 ‘of Article 11 and a statement
"siﬁned by the offeror (or if 1t is a company) by one of 1ts direotovs thax none

of those consents has been withdrawn,

6. Immedia#ely after receiving a copy of the offer docuﬁeht from the offeror
the directors of the offeree company shall deliver a copy of it to the rcpfes;n~
Vt”tailves of the employecs of the company, and wathln seven days after 1ts recoipt
the directors shall deliver to the employees’ representatives their oommenta

on the contents of the offer dooument which wgre'requifed to be included therein
by paragraph 2(k) of Artzcle 8, | ¢ )
7. Evory employee of the offcree company shall be ent;tled to inspect the

. copy of the offer document - and the comments of the direotors of the offerce
_company thereon which have baen delivered to the emplqyeea' representa*ives |

e

’, under paragraph 6.
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Article 13.,jv ' \

Within,fourteen days after an offer document is first published the

~ direotors of tho offeree company shall publish thezr comments thercon and

their reoommendatzcn whether persons to whom the bid is addressed should

socept it or not. The comments and recommendations may, if the offeror agrecs,

be publishéd as an amnex to the offer document.

-2

In the comments the directors of the offeree company shall deal with

all the statements, op{nions, forecasts and valuations contained or referred to

in the offer document, and if they consider that any of those statements,

opinions, forecasts or valuations are inaccurate, unfounded or unreagonable,

the ‘comments shall conta;n such corrections a8 the dxreotors of the offeres

company consider to be necessary,

3

T

The comments and recommendation published under the Artiolc shall set outie

(a) the number or amount of seouritxes comprised in the bid to

whlch the offer documcnt relates which arc respectively held at the .
date when the comments and recommendations are first published (re-
ferred to in this Article ae "the date of the offered company's

comments") by or on behalf of: (i) the offerce company and companies

'belongina to the same group of companies as the offerec company ;

(il) directors of the offerce company and those other companies; and

(ili) collaborators with the offeree company;

(b) the number or amount of voting securities of the offeror and the

oferece companies (other than securities comprised in the bid) which
arc respectively held at ihe date of the offeree's comments by the

respective olasses of persons mentioned in (a);

(¢) the terms and conditions on which the dzrcctore of the offerce company

hold thezr appoiniments at the date of the offeree 5. comments;
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(4) all information sdditional to that contained in the offer
document which is necded by the'pe;sons Yo whom the bid is
addr;ased to.enable them to form a proper judgment ﬁhether it is
in their interests to accept the bid‘of not,.including a.statement‘.
whether the directérs'of4the offerce compﬁny intend to accept tho

bid in respect of securities held by or on behalf of themselves.

4. lPéragraph 3 of Article'B andAArticles ll‘and 12 shall apply to the -
comments and recommend;xion pgblisheg by the directobs of the offeree company
under this Article and'to those directofs as though the comments’and recommen~
dation were an offer document.
5 »The;directors of the offeree company shall deliver a copy of their

: C S ‘
commehts and recommendation published under this Article to the representatives
of the employees of the company 1mmed1ately after publlcaixon, and paragraph 7

of Article 12 shall apply to that copy correspondlngly. |

Article 134, :

Al

1. Immediately after the.directors of the offeree company have published =
their comments on the offer document and their recommendation under Article 13
they shall discuss the effect of the general bid on the interests of the em~

to

ployees of the offeree company with the representatives of those employecec.

26 The employees' representatives may deliver a written opinion about the

effect of the general bid on the interests of the'empioyees to the directors of

the offeree company, and mey require the directors o publish the opinion in

the same manner as the offer document in respect of the bld.

3 If the cmployees! represéntatives consider that the proposals of the
offeror made under paragraph 2 (k) of Article 8 are inadequate or will be

| prejudicial to the interests of the employecs of the offeree company" they may
require the offeror to negotiate with them with a view to reaohzng ayreement

on the mers: gy 4o be taken in respect of employoes. If no agreement is reached

in these asesotintions, the employees! represcntatives or the offeror may, within

-

.
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The' Authority may at any times-
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two months after the offeror or the agent for the offeror reports to the

Authorlty under paragraph 2 or Article 19 that the general bid is uncondltlon“l

- refer the matter to an Arbitration Board which shall decide on iLe measures

to be taken in réspeot of th& employees, The Arbitration Board shall be composed
of an equal number of‘persons appointed by the offeror and by the employeos!
reprosentamlves, and shall ‘be presided over by a chaarman appointed by the

agreement of both parties, or in the absence of agreement, by the ocourt, "

Article Mt

(i) require a party to a general bid to puBlish in such manner as it.nhali
direoct any information specified bylthe Authority by way of correction of
vor addition to'any offer dbcﬁment, or &ny comments and recommendation pu-
blished under Article 13, or any other malter published in connection with
& géneral bid; or .

(ii) prohibit the publication by a party to a general biq.in connection with
that bid of any document or mattoer which the Authoriiy ﬂés roasonable’ .

cause to believe is false) misleading or incomplete, or which does not
comply with the requirements of this Directive; or

(iii) permit the publication of aﬁ offer dooumentAor the commenis and recommen~
dation required by Artioie 13 in a manner different from that required
by Article 12; or

(iv) - publish in any manﬁor it thinks fit comments or opinions in cennection
with a goneral bid which it considers deszrable to publlsh in the interests

of any party to the bid or the persons to whom the bid is addressed,

THE PERIOD FOR ACCEPTANCD AND THE CORCLUSION OF A QFHSRAL BID

Article 15,

1. The period for acceptance.of a general bid shall not be less than 28 days

nor more than 42 days from the date of the offer document.
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2. If the offeror revises the nature oé tho amount of the
~ongideration offered by a general bid, the offoror shall oxtend the
- period for acceptance until the expiration of 2% days from the datc

- when the offer document in respect of th; revised bid is firse . sched
. {in this Directive referred to as'the date of the revmsed offer document'),
or if there is a concurrent éompet;ng,general bid, until the expiration

of the period for acceptance of that bid, vhichever is later.

‘3. Tho period for acceptance of a general bid shall in.no cuse be

extended to a date mors'than 70 days af ter the date of offer’ docum*nt in

respect of it.

4, The offeror may not durlng the period for acceptance of a ~cncral

blg eithor cancel or t;rmlnate the offer made by it or (ex xcept so far

4as.Art1cle,16;permits)'qodify the texms.or conditions of the bid, but

the Authority may permit thefoffercrjto cancel the Bid ifem .

(a) ‘a,céndurront competiﬁg bid is made; or o

(b) a material change of circumstances occurs aftcr the date of
'the offer document which makes the nature ox value of the .

secur 1txes comprised in the bzd subqtantxally different from

-

thezr nature or value at thai date,

5. A generai bid shall be considercd a concurrent compctlng bid if
it is made. 1n respecu of all or some of the same sccurities as another

dave of the offer document in respect of it i ‘
general bid and the PURNTP PP R XXX PSSR BUILRENAL CAR,
during the period for acceptance of the other gencral bid.

Articlé 16.

T An offeror may revise the nature or the amount of the4considoration;

o:fere& by a geaeral bid at any time before the expiration of the period
~.for acceptance which is curreat at the aate oi the roviuod offer document,

but in no case may a bxd be revisged more than 49 days after the date of
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the offer document in respect of it.

. e The revision of a general bid shall be effected by the ofieror

publishing a revised offer document in uhﬁ natmonal ncwapup;r in whish

;v: 3 the'offer.document was published. Artmclea 8, 9y, 11¥ 12 and 14 of

é EO this Direcctive shall apply to a fevised offer docunent, but:ie

| (a) it shall not be necessary to state or sot out in a revised ' = \
offéf'dchment‘any information contained in the original or ‘ é
any previous revised offer document published in conneetion

i \ ; o thh the same gencral bxd, except 5o far as necessary to

£  make that information accurate and cpmpléte at the date of
the revised offer documcnti, and.

£(b)- paragraph 1(of‘Article 11 shall not apply té a rovised offer

document in respect of a statement, opinion, forecast or

valuation included or referred .to therein if the same statemcnt,

opinion forecast op valuatmon was included or reforred to in

the same form in the original or any previous revised offop
P d dacument published in connection with the same bid - '
and paragraph 1 ¢f Article 11 was complied with on that

occasion,

;3 3. It shali ﬁot be necessary for the dlractors of the offerece
company to publmrh comaents or a recon“vﬁdatxon in respect of a revised ,
;Tl offer documcnt. I they do publlsh such coaments or such a recommené~.
‘ athn, paregrapbs 2 and 3 of Article {3 of this Direcé;ve shall apply to
""the publication, and paragraph L oof that Art;cle shall also apply - .

subjcct to the same exceplions 2eyare made in respect of a revised offer

documeat by paragraph 2 of this Artlcle.

v#. The offoror B3y not revige any. of the terms or conditions of a

“general bid other than the terms as to the nature or amount of the
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< agideration offered by it and any consequential teras as to the
dates when, or the manner in whlch that conundgratxon wlll be paid

or provided and as to the extensmon of tha period for acceptance.

5. ' A revised bid may bé accepted by a person who has alrcady
accepted the original or a prev;cua rev;sed bxd, and if.he accep~s the

.revised bid ks prev&ous acceptance shall be considered as not having -

been given.

K]

6.  If by a revised bid the offeror‘effers an increaséd amount of
the same consxderatlon for the same securxtles of the offerce company
as was offered by the original or a previous revis sed bid made by the
'dffbror, personq'wha hdve already accgpt?d the original or the prdvioﬁé

‘revised bid shall be entitle™ to receive that inersased amount of

e .
i )

o e .
consideration. v
; ! ¢
0w .
Article 17.
Te During the periocd for acceptance of a general bid the parties to

the bid shall each notify the Authox mty in wrxt;ng daily oftwe

(a) sales, purchases and other doaling& by them in securities of
the ClaSu comprlsed in the bld, in other securzties of the
of;erce Company and in recurztaes'o” the offcror and any,
other cowpany w.osw/securltxes are offcred by the bid in
exchange for securities comprised in it; and

(b) the amount of the securities compriﬂed ir such transact;ons.
;he yarties to them and the prices or other conszderatlon
paid or gmyen in connection:wiﬁh then.

!.

2. The offerof and the of*eree compaxy shall publish at weekly

intervals in the national newspaper mn whlch tho offcr doc .ent was

3 . .

e
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publiShod @ statorent of tho total amounts of securities of cach clags
’

falling w&tnln paragraph 1 whxch they reuhectxvcly and their respoctive
dxrcctors and co]laborato rs have dealt in since the dato oy the offer
document or, the dato of the lakg preccdzng publlcation under this
paragraph (as the case may be), and the total asounts of tne c0ﬂ51dera~

tion receivéd pald or given by them zn connactlon with dealings in

- securities of each such class. -

3« . The Authority Tay:-" ' ., | \
., (a) exempt the. gfferor or the offerce company from 1ts obligations
undér’ paragraph 2 or modzfy those obligations in such manner
as lu shall thznk fitg . -
(b) pUblloh the whole or any part of the information required
to be notified to it under paragraph 1 (whether in fact
notlfxed'to it or not) in snch c;rcumstances as it shall
thlnk fit in the 1nteresta of thc persons to whom a goneral
bld 1s addresaed.
1

Artiele 18,

Te It during the perlod for acceptance of a goneral bxd the offero

, -or any of its dxroc»ora or any other person act;ng on its behalf ‘

acquires securxtles comprised in the bld at a price in excess of the .
consideration ‘offered for those *ecur;tzes by ‘the offer docunent, or
for a conszderatlcn whose value exceeds the consideration so offcfed,
the consideration offered ﬁy ke offer décument shall b; automatically

increased by the amount of the exéesq, and all persons to whom tha bid

is addressed shall be entitled to the ingreased conszderatlon. whether

they accept the bid bofore or after the 1ncrease takhs rlaco.

, ' ; .
2. The Autﬁority‘ahnll on'the'application of &ny interested pefson:-

-
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ﬁa’ ‘determine whether the cona;doratzon ofﬂered for securitics by
an qffér'document has been increased under thzs Artzclo. ané
if 80 by what amount; and '

(b) if that considoration consi, ‘ted wholly or partly of somcthing ’
other than cash, decide what increase shall consequent]x bo

made in the amount of that conszderatxon.

5. If the consideration offered by a general bxd is increased hnder

this Axticle, the offeror shall not be coasidered‘to‘have roviged the

- bid.
i v
Ce égsicle 19.
Te The offeror or the agent for the offerbr named in the offer

document shall report to the Auuhorlty the cumulatlve amount of
securities in reepect of wh;ch acccptances of a general bid have been )
received by the seventh ddj after the date of the offer document and
'by the ‘end of successive periods of soven days thereafter during the

-.period for accéptance. The report shall be in wrltzng, and shall be

e*

dellvered to the Authority within three days after thc end of the

period of seven days to which it :élatess

2. The offeror or the agent for the offeror' named in the offer-

documont ghall aduztlonally report in. wrxtlrg to the Authorit& wﬁthin o

t

three days after the expiration of the perzod of acceptanceie

(a) the total auount of vecurities in respect of which

1

acceptances of a  general, bmd have been received by the:

expiration of that perzod~

!'

(b)  the amount of securities comprlsed in the bid which wag

specificad or referred to in the offer document under paravraph

l ’ . l
.

1 (h) of Article 8;

1

(c),nif tho,ampunt of aocgritiea‘reported under (b) excoods that;
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reportod uadox (a:: that tho ‘goneral bic has lnp ed;

(d) | if the aaount of securities roported Under (a) cguale or.
exceeds bhﬂh reported under (b), that thg general bid is
unconditional and that the offerbr ig b;und and entitled to
acquire such securities; and .

(e) 'if the amount of securities reported under (a) exccedu'that

reported under (b) whether the offeror does or dons not
agree to ncqulre securztleq in excess of the amount specified
under (b), and 1f he s0 agrees, the amount of such excess

.

securities whmch he agrees to acquire. -

3. ‘ The offeror shall publxsh the . reports made to the Authority under

" paragraphs 1 and 2 in the natzonal newapaper in whlch the offer document

was publiched 1mmed14tely afﬁer delxvary of each such raport to the

Authormty. " .

| : | P . oL
4, Any interested person maybobjegt to the Auéhority within 21 days
after the publication of the report made under paragraph 2 in the
appropriate nétional newspaper that any particular contained in tﬁé

report is incorrect, and afier hearing the submissions of the offeror,

the offerec company and the objector (or, if those persons conscnt ayd"'

 the Authoritj thinks fit, after conslder;ng their written submissions)

the Authorzty may decide whether tho'objectian is justified or not,

and if it is, may correct the report'ﬁeliveréd to it under paragraph 24

5. The offeror shall publish the report nade undcr paragraph 2 as

corrected by tho Authority in exercise of its powcra under paragraph &,

The pubxlcat;on shall be made 1n the natlonal newspaper in which the

- offer documcnt was published., If the offeror fails %o publxrh the -

corrected report w;tnln seven days after the Authorxty ngos its

~ decision, tha;objcctor ox tho offerea coupany maj publish the corrected

A
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report in that newspaper at the offeror's: evpunse.

6. This article shall not apply to a gencral bid if in the

company .
jenber State in which. the offorea/has Lta regmstered office or corporate

seat (sxcge social) there zs provzded a centrallsud sttcm of sottlemoent’

in fespect of the bid, that is to say a systen by which writ;en
acceptances df the bid or written authorisations to éccept it, or
instruments of transfer of securztzcs in respect of which the bid zs
accepted. or the cert;f&cates for those secur;tzeh are delxverod to
thc Authorltj or the governzng body or an office or agency of a. atoc&

exchange. and under the law of that State the Authority or that stock

‘exchange is resporsible for declaring the result of the bid and

publishing the partitulars mentioned, in, parmgraph 2. = .

‘Article 20.

If a general, bld is aoccptcd in respect of a greater amount

or fractlon of the securities comprlsed in it than the anount or

fractzon spec;f;ed in the offer document under paragraph 1 (h) of

- Article 8 and the offeror doea not agree to acquire all the occurltzos

.in reopect of which acceptances have been gLVen, the offeror ahal]

acquire in satlsfactlon of his or 1ts obl:gatxons undexr the bzd from

each person. who has accepted lt the same proportion of‘the securzties

for whlch he accepted it as the offeror acquarea frow every other

such person. ,,.f*
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CONDUCT OF THE PARTIES TO A GE:GRAL BID.

.

.

Article 21.

.
Te No party to a gcnoral bid shall dlreculy or 1namrcctlj induco
or scek to induce any person to accept the bid in rcupoct of any .
sccurmtles by offering him any caoh or other consideration or any
advantage or benefit (wncther quantlflable or capable of valuatlon in
money or not) which is not equally .available to all other persons to
whom the bid is adaressed strxctly in proportion to the number of

securztzos comprlsed in the bid to which "they are respectivoly

entztled.
¢

2. . References in paragraph 1 to persons to whom tho bid is
addressed shall in the case of sncurltmes CONPrloCd in the bid which
_are transferred on or after the date of the offer docwnent (othcrwxso
than in consequence of acceptances of tha bid) be conbtrucd as

referen¢es te the _persong in whou tne securxtxes are vested for the time

!\ :

TR

being.

e°

! Article 22.

ihe offeroe company and. its dmrectors acting on its behalf shall
not after recczving a notification of an :nuended gcneral bid undcr‘
paragraph 1 of Article 4 and before the expxratxon of the peribd for

acceptance of the bidiw

(a) 1moue ‘any securities’ carrylng vo»mno rignts or create rights

to BUbbcale for or »9 convert,other securities into such

’sccar;tlen,

i

(b) aispose or agree to dispose of a subufantial part of tae
lovee company'~ assqts otherwise than 1n the ordinary

aine of carrying on its businoss; or

-
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{ ) ent#r into any transactgcn whmch nay znfluoncc tha resuit of
J the bid and vhieh is of an unusuval character or is cntarad
into on unusual terms or/igeclél czrcumstances'
unless the 1suue of’ securltles. or the right to subscrxbe or céﬁvert,
or the dxsposal of assets or the tranaaction (as tho case may he)'l
i e;thqr.~
(i)".haS prev1ously been apvroved by the shareholdcrs of the
| .‘offeree cowpany by a resolutlon passed at a general meetxng,
" and also, if the bad comprzses securities othcr than shares,
by a resolution passed at separate mectlngsyof the holders
of each class of such socurities comprised therein; or
(ii) is effected xnoper¢ormanceuof“an obligation binding on
the.offeree company before . ‘the commencement of the pre~
publlcatlon period or the date when the’ dlrectors of the
. offerae company acquired knowledge of the offeror's *
inteqfion to make the generalnbidr(whiqhQVor is;late});‘

it M

Article 23.

Py

'1. | The partles to a general bid snall not durlng the pre~publzcatlon
reriod or the perlod for acceptan;e of tge bid commun;cate any 1nform-
.ation, opxnzon, forecaat or valuatzon 1n connection w1~h the bld to aay
person to whom’ the ‘bid 1s addressed or t; anyone -acting on hla benalf
‘unless the same mater;al is communicated 1mmed1ately to all other
‘persons to whom »he bxd ic addressed.“ ’ ' . - ;; 
‘ 2?‘, The Authorxty nay give directions au'to the manher and.form of
communxcation of material which is requxred to be 6ommunxcatod by

this Article. R

e

———— .
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CIVIL AND PENAL LIABILITIES.
Afﬁicle 24,

1. | Proceedings pts) recoﬁer the aﬁount of any conséquential locs.
way be brought by any person who at any time dur;ng the prcnpublica.ion
period or tho poeriod for acccptance of 2 general bid is interestcd in
' the securitzes compr;sed in it:- ‘
(a) against a party'tc the bid QhS is responsible. for a breach
of any of the requlrements of thls Dxrectxvc, or
(b) agalzbg 9J£f£ggkg?dofn¥£e of*cror in respect of the omission
| 3 from tho offer docﬁméht'published in connection with the
"bid or a revision thereof of any .information required‘to be
{cpntgined in it, oxr in respect of any faise statement
éontéined in éuch an offer dbcuméﬁ&} or in reapec; of an
opinion, forecast or valuation contained in it which is based
- on false information or is not reasonably supported in fact; or
(o) against a director of the offerae company in respoct.éf the‘
; omission from the comments and: racommendatlon published in e
' conncctlon with the b;d or a rev;smon thereof of any 1n*orm-
ation required to be contained in it, or in respect of any
’ false .statement contalned in such comments and recommendation,
or in respect of an.oPinion, foracast oxr valuation contained
Cin it which is based on falae information or is not rcasonably
"5ubported in fact; or o |
(d) against a persdh Who has given a written consent wnder this
D%recﬁive to the 1ncJus;on of material in the offer document
or the comaents ang recommendation published in connection

with the bid or a revision thereof and has not withdrawn that

oonscnt bc;ore the document. to which it relates ig first
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published, if the loss resulis from any faloco statement
contained in that matcrial, or from an opinion, forccast

or valuation contamned in that matcr;al whzch is oa,od on:

false information orﬁks not reasonably supported in fact.

2. It shall bo a defence for a person agaznst whon an.actlon is

brougnt under paragraph 1 to prOVe.

(1)  that the dc;endant exercised rcasonable care to engure that
the contraventzon of the reguirement of thls Directive in
question should not pceur; or o

" (ii) that fﬁe defendant exefcisedvre%sonabie care to ensure that‘

' the ihformdtion‘containcdiinrthé document in question was
(truo at the date it was publishod and that opinions, forew
casts and valuations contalncd therezn were baued on trua
information and could reauonably be deduced from the relovant

facts at the date when the document was published. - L

2.
are brought under paragraph 1 (b) or (c) shall be deemed to have

exercisod reasonable care to Verlfy 1nformatlon or ‘an opinion, forecaét
or valuation con~azned in raterlal in reupcct of which another percon is
liable under paragraph 1 (&), if the defendant shows that uhat other
_person was conpe»ent or professaonally qualmfled to glVB thnt information,
‘opinidn, forecast or valaatlon and had consented in writ;ng to the
inclusion of the materlal contaxnxn* 1t‘1n‘the document in quost;on, and
that at the date ﬁhon the document was fxr;t publlshod the do:end&nt had
no -reason %o belieVe that that‘maccrzal was false or misleading or was

not reasonably suppo:ted in fact, or that the other person had withdrawn

his consent to 1ts 1ncluglon in the documenu.

3 For the purposes of ~h1s Article a person against vhom proccouxngs .

«
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"Article 25." .
Memﬁer Staées shall impo e penal sanctions on parties o a geieral
: bid Who deliberately or as a result of gross negligence cause or pé;mit
cachos of any of the requxramqnoa of thzs-ﬂirectqu. or who in
‘connection with the bid cause op peréit the pubiicdtion ox communication
of informatlon which they know to be falae, or of oplnions. Toreenatls
or valuations which are based on 1nformatlon which they know to Lo
false, or of 0p1n10ns,5forecasta, or valuations which thgy know are not

+

supported:in fact.

LI
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