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GENERAL INTRODUCTION

Environmental policy is an essential component of the creation of the Internal Market.
Both policies are mutually supportive. This special relationship is already recognised in
the Single European Act (Article 100a, paragraphs 3 and 4) and is reinforced by Article
2 of the Treaty on European Union, where it is clearly indicated that the completion of
the Internal Market will be an important means to reach, inter alia, "a sustainable and
non-inflationary growth respecting the environment".

Article 130r (2) provides, inter alia, that Community environment policy shall aim at a
high level of protection and that it shall be based on the precautionary principle, of the
polluter pays principle, and that environmental damage, as a priority, should be rectified
at the source. It goes on to stipulate that environmental protection requirements must be
integrated into the definition and implementation of other Community policies.

These tasks are in particular addressed in the 5th Community programme of policy and
action in relation to the environment and sustainable development ("Towards
Sustainability™), endorsed by the Council on 1 February 1993, which embodies a
strategy and programme for environmental action to the end of the present century and
beyond. The guiding principles are "shared responsibility", in terms of a broadly-based
involvement, active participation and "integration" into all policies of all economic and
social players, including local, regional and national administration.
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An integrated approach, to enable a more sustainable path of social and economic
development, is not only vital for the environment itself but also for the long-term
success of the Internal Market. Its success is dependent on the sustainability of the
policies pursued in the fields of industry, energy, transport, agriculture and tourism,
which are in turn dependent on the capacity of the environment to sustain them.

1. Environment md\the Central and Eastern European countries

These considerations are of particular relevance in the perspective of creati

European market between the European Union and the CEECs. In view also of the
~ transeuropean, transboundary nature of environmental problems, it is of utmost
importance that environmental considerations are from the very beginning part of the
process of the commercial and economic integration of the Associated Central and
Eastern European countries, as part of the pre-accession strategy. This is clearly
expressed in the Europe Agreements where, in relation to 'Economic co-operation’, it is
stated that "policies and other measures will be guided by the principle of sustainable
development. These policies ensure that environmental considerations are incorporated
from the outset..." (Title VI, Article 1).

The necessity to give a high priority to the structured dialogue in the environmental.
field was particularly highlighted at the Joint Meeting of the Union's Council of
Environment Ministers and the Environment Ministers from the Associated Central and
Eastern European countries, which took place on 5 October 1994. Meetings of this kind
are agreed to be held on an annual basis. In the cbnclusions, the Ministers recommend
notably "to evaluate priorities for a programme aiming at the convergence of
environmental policies and the approximation of the environmental legislation of the
Associated states of Central and Eastern Europe."

2. EU environmental legislation

To date, EU legislation in the field of the environment comprises about 200 legal acts
which cover a wide range of sectors , including water and air pollution, management of
waste and chemicals, biotechnology, radiation protection and nuclear safety, and nature
protection. Further to that, several horizontal measures relating, infer alia, to the
environmental impact assessment of certain public and private projects and access to
environmental information, have been adopted. Sector a) of the following is covered in
depth in the following fiches. Sectors b), c), d) and €), a very important part of
environmental legislation, falls outside the scope of this White Paper, and is therefore
not included in the annex. '

a)  Product-related environmental standards

A substantive number of product-related harmonisation measures follow an
environmental objective, whether they are based on Article 100a, or Article 130s. Under
this heading comes legislation on chemicals (restrictions on marketing; classification
and labelling; environmental control of existing and new substances; export/import of
certain dangerous chemicals; ozone-depleting substances; genetically modified
organisms; motor vehicle emissions, fuel standards, product-related noise, radiation
protection and radioactive contamination of foodstuffs, and the transfer of waste.
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These sectors, which are part of the core of the ‘Internal Market' legislative body, are
outlined in more detail in the descriptive part of to this contribution.

However, these product-related legal acts cannot be seen in isolation from the overall
environmental framework required to ensure the ‘sustainability of the Internal Market.
To illustrate this with the éxample of the waste sector, alignment of rules relating to the
free circulation must go hand in hand with the establishment of a sound waste-
management policy and legislation. This comprises, in particular, an integrated network
of treatment facilities as well as the harmonisation of standards for the treatment of
waste.

b) Legislation in relation to pollution from stationary sources

In general terms, approximation of legislation in relation to stationary sources is of
importance not only from an environmental point of view, but also with a view to
remedying to distortions of competition which would be created by differing
environmental standards and regulations. ‘

EU legislation on the environmental control of industrial installations includes :

«  Council Directive 76/464/EEC (OJ L129 - 18/5/76) on pollution caused by
certain dangerous substances in the aquatic environment of the Commumty,
and its "daughter Directives;

« Council Directive 84/360/EEC (OJ L188 - 16/7/84) on combating air
- pollution from industrial plants, and its daughter Directives on large
combustion plants, municipal waste incineration plants and hazardous waste
incineration plants;

e  Council Directives 78/176/EEC (OJ L54 - 25/2/78), 92/ 112/EEC (OJ L409 -
31/12/92) on waste from the titanium dioxide industry;

«  Council Directive 88/604/EEC of 24/11/88 (OJ L336 - 7/12/88) on major
accident hazards of certain industrial activities.

An important proposal on the integrated pollution prevention and control, to deal with
all forms of pollution from stationary sources, is under discussion in the Council.

These measures are complemented by Council Regulation 1836/93/EEC of 28/6/93 (OJ
L168 - 10/7/93) establishing a voluntary eco-audit scheme enabling firms to have their

environmental performance certified.

c) Further legislation on air and water pollution

Legislation on emissions to the air from mobile and stationary sources is completed by
air quality standards relating to SO2/particulates, NO2 and lead and Council Directive

92/72/EEC of 21 September 1992 (OJ L297 - 13/10/92) on air pollution by ozone,
which also provide for monitoring and information exchange.
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In relation to water pollution, in addition to those Directives relating to discharges from
stationary sources, or pollution from specific industries, a number of legal acts lay down
quality objectives or other requirements for water intended for specific uses; water for
human consumption, bathing waters and the quality of water required for fish or
shellfish. :

‘Council Directive 91/676/EEC of 12 December 1991 (OJ L375 - 31/12/91) concerning
the protection of waters against pollution caused by nitrates from agricultural sources
relates again to a specific sector, whereas Council Directive 91/271/EEC of 21 May
1991 (OJ L135 - 30/5/91) on urban waste water treatment constitutes a departure from
‘these problem-specific measures.

d) Nature protection

The first steps in instituting a Community level of protection of species were taken in
11979, with the adoption of Council Directive 79/409/EEC of 2 April 1979 (OJ L103 -
25/4/79) on the conservation of wild birds. Another key element of legislation in this
field is Council Directive 92/43/EEC of 21 May 1992 (OJ L206 - 22/7/92) on the
conservation of natural habitats of wild fauna and flora.

In relation to international trade, Council Regulation 82/3626/EEC of 3 December 1982
(OJ L384 - 31/12/82), implementing the Washington Convention on inter-national trade
in endangered species of wild fauna and flora (CITES), subsequently added to by a
series of modifications, is a central piece of EU legislation in this area.

e) Horizontal measures

A fundamental tool of environmental legislation is Council Directive 85/337/EEC of 27
June 1985 (OJ L175 - 5/7/85) on the assessment of the effects of certain public and
private projects on the environment (‘Environmental impact assessment'), which
requires Member States to ensure that an environmental impact assessment is carried
out before development consent is granted for the types of project specified in the
Directive. Therefore, it is a basic tool to uphold the implémentation of environmental
legislation in general.

Lastly, the Directive 90/313/EEC of 7 June 1990 (OJ L158 - 23/6/90) on access to
environmental information is to contribute to more transparency for the individual
citizen, and the voluntary ecolabel scheme, established by Council Regulation
92/880/EEC, of 23 March 1992, contributes to ‘informed choice' of consumers in
relation to the environmental performance of products.

Conclusion

As is illustrated by the above, the present exercise covers only a small part of EU
environmental legislation, namely those acts directly related to the free circulation of
products. An important part of the EU environmental acquis relating to air and water
pollution, to nature protection, but also to the overall framework for waste management,
and horizontal instruments, falls out of the scope of the present document.
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The "Internal Market" approach needs to be complemented by an overall assessment of
present EU environmental policy and legislation in relation to the future approximation
of laws by the Central and Eastern European countries, in order to define priorities
within a timescale. This process will take some time, and needs to be followed up .
closely and in a coherent way in the frame of the structured dialogue, and in other fora
like the 'Environment for Europe' process. In the meantime, the PHARE programme

‘will continue to be used to improve the situation.

The major task will be to assist the Central and Eastern European countries in such a

- way that they will be able to take over EU legislation together with a system capable of

practical implementation and enforcement.

L

RADIOACTIVE CONTAMINATION OF FOODSTUFFS

DESCRIPTION OF THE LEGISLATION

All foodstuffs placed on the market for human consumption and all animal
feedingstuffs offered for sale have been required to comply with contamination
limits since the Chernobyl accident and as a precautionary measure in the event of
any future accident.

It has been found to be necessary for the proper management of
Regulation 737/90/EEC for the Member States to submit regular reports of the
measures carried out to the central body (the Commission).

CONDITIONS NECESSARY TO OPERATE T. HE LEGISLATION

An inspection and control system is essential for the application of the legislation.
It must be possible to carry out tests, in the event of any future accident, to
determine the level of (radioactive) contamination of food products available on
the national market. Regulation Euratom/90/737 applies in the present situation
following the Chernoby! accident and requires similar controls to be carried out at
the external frontiers to determine the level of contamination of imported
foodstuffs.

KEY MEASURES

In view of the implications of this legislation for public health, it is not possible to
separate its various parts. It is a body of legislation within which individual
measures cannot be categorized, in a hierarchy of importance, as being essential, a
priority (Stage I) or a lower priority (Stage II).
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CHOICE OF STAGE I MEASURES

DESCRIPTION & JUSTIFICATION :

Regulation EEC/90/737, which extends Regulation EEC/3955/87 and is due to
expire on 31 March 2000, lays down the present conditions governing imports of
agricultural products processed within the European Union following the
Chernobyl nuclear accident. It specifies maximum permissible levels of
radioactive contamination for a limited list of products to-be marketed (for the
products’ list see Regulation EC/3034/94).

Regulation Euratom/87/3954 defines the procedure to be followed for laying
down maximum permitted levels of radioactive contamination of foodstuffs and
feedingstuffs sold following a nuclear accident. Contrary to Regulation
EEC/90/737, this Regulation does not apply to the current situation following the
Chernobyl accident. ’ '

STAGE I MEASURES

Regulation EEC/90/737 Council Regulation EEC/737/1990 of 22

OJ L 82 0£29.3.1990 March 1990 on the conditions governing

as supplemented by imports of agricultural products originating in
Regulation EC/3034/94 third countries following the accident at the

OJL321 of 14.12.94

Tcherhpbyl nuclear power-station

Regulation Euratom 3954/87
OJL 371 of 30/12/87
as supplemented by

- Regulation Euratom 770/90 .

OJ L 83 -30/3/90

- Regulation EEC/2219/89
OJL 211 -22/7/89

- Regulation Euratom 944/89
OJ L 101 - 13/04/89

Council Regulation Euratom/3954/87 of 22
December 1987 laying down maximum
permitted levels of radioactive contamination
of foodstuffs and of feedingstuffs following
nuclear accident or any other case of
radiological emergency.
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RADIATION PROTECTION

DESCRIPT ION OF THE LEGISLATION

The purpose of radiation protection legislation is to protect the general public,
workers and the environment against the dangers of ionizing radiation. Economic

~activities which involve the use of products that emit 1omzmg radiation are

therefore subject to a reporting or authorization requirement.

Directive 80/836/Euratom provides for a general requirement for reporting and
obtaining prior authorization and is due to be revised. This Directive does not
constitute total harmonization since exemption is optional and because the
Member States themselves decide whether to justify (or prohibit) an activity and

‘are able, for some activities, to decide whether to require reporting or prior

authorization.

In view of the flexibility given to the Member States, no major problems have

arisen in the Member States with regard to the transposition of the Directive.

The recent application of the legislation regarding the shipment of radioactive
substances and radioactive waste has also not given rise to any particular
difficulties.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATI ON

Legislative approximations in this area presupposes the existence of a national
regulatory authority with adm1mstrat1ve powers of authorization, surveillance and
inspection:

- Implementation of the requirements concerning the reporting and
authorization of the production, processing, handling, use, holding, storage,
transport and disposal of radioactive substances (Article2 of
Directive 80/836/Euratom) and authorization of the manufacture and
importation of consumer goods, medicinal products and medical devices
containing radioactive substances (Article S of the Directive) presupposes
the existence of authorities of this kind;

- the total of the contribution of each of these activities to the exposure of the
population as a whole must be kept under review (Article 13 of the
Directive);

- each Member State is required to establish a system of inspection to

supervise the protection of the health of the population (Article 45 of the -
Directive).
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Infrastructure

The authorities must be able to call on the services of approved radiochemistry or
radiophysics laboratories in order to measure the quantity of radioisotopes
(radioactivity) present in products for which marketing authorization is planned.

The authorities must also have the necessary equipment so that, after marketing,
they are able to keep a record of all radioactive sources above a certain
radioactivity threshold which are used in industry, agriculture, the medical sector
or for research purposes. It must also be possible to monitor the use of the most
radioactive sources at all stages up to and including disposal.

The Directive on the shipment of radioactive waste requires that, in the case of
shipments from the European Union to the CEEC, the latter countries have at their
disposal the technical, legislative and administrative resources needed for the safe
management of the radioactive waste (séek Article 11 of the Directive).

KEY MEASURES

In view of the implications of this legislation for public health, it is not possible o
separate its various parts. It is a body of legislation within which individual
measures cannot be categorized,in a hierarchy of importance, as being essential, a
priority (Stage I) or a lower priority (Stage II).

STAGE I MEASURES
Directive 80/836/EURATOM Council Directive 80/836/EURATOM of 15.7.1980
0J 1.246 of 17.09.1980 ' amending the Directives laying down the basic safety
as amended by standards for the health protection of the general
Directive 84/467/Euratom public and workers against the dangers of ionizing
(OJ L265 of 5.10.1984 radiation.
The Directive defines a system of reporting and
obtaining authorization for any activity involving
ionizing radiation, including the production and
marketing of products.
The Commission has submitted an amended proposal
for the revision of the Directive (COM(94)298 final)
aimed in particular at increasing the level of
harmonization of the system of reporting and
1 obtaining authorization in the context of the single
market.
Directive 92/3/EURATOM Council Directive 92/3/EURATOM of 3.2.1992 on
OJ L35 0f12.12.1992 the supervision and control of shipments of
as supplemented by radioactive waste between Member States and into
Decision 93/552/Euratom and out of the Community. :
0J 1268 0£29.10.1993 This Directive has been supplemented by
Commission Decision 93/552/Euratom establishing a
standard document for transfers.
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Regulation 93/1493/EURATOM
0J 1.148 0f 19.6.1993 '

Regulation 93/1493/EURATOM: Following the
abolition of frontier controls in the Community on
1 January 1993, the aim of this Regulation is to lay
down a Community system for the declaration and
provision of information relating to shipments of
radioactive substances between the Member States,
This system does not apply to radioactive waste
covered by Directive 92/3/Euratom.

e CHOICE OF STAGE II MEASURES :

 DESCRIPTION & JUSTIFICATION :

Supplementary regulations’ may be found to be necessary for radiation
protection in respect of the use of particular types of equipment or sources
which emit ionizing radiation, e.g. medical devices, accelerators, consumer

goods.
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- III. CHEMICAL SUBSTANCES
INTRODUCTION

Responsibility for the control of chemicals and their derivatives is allocated
between several Directorates-General of the European Commission depending on
the particular chemical properties and their use and impact on health and the
environment.

This allocation is also due to the way in which specific tasks are assigned to each
Directorate-General and the history of Commission.policy in the chemical sector.’

DGIX (Environment) is responsible for regulations concerning dangerous
substances, the control of existing and new substances, non-agricultural pesticides
(biocides) and the import/export of certain dangerous chemicals.

Certain other aspects are covered by other Directorates-General:

- the use of chemicals at the workplace is the responsibility of DG V (Social

Affairs);

- the agricultural use of phyto-pharmaceutical products is managed by DG VI
(Agriculture); '

- the transport of dangerous chemical products is dealt with by DG VII

(Transport). ’

Aspects of a more commercial nature concerning the marketing of products or
dangerous preparations are covered by DG III (Industry). - This
Directorate-General is also responsible for Directives and Regulations concerning
the placing on the market of dangerous substances and preparations, detergents
and fertilizers and the framework regulations on dangerous preparations.

All of these legal instruments are therefore closely interlinked as regards the
concept of control, the definitions and their scope.

Each Directorate-General that is responsible for one or more legal instruments
(Regulations or Directives concerning the control of chemical products) works in
close cooperation with the other Directorates-General concerned both in framing
the proposal for a Regulation or amendments to it and in consulting the Member
States or industries concerned. )
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THE PLACING ON THE MARKET OF DANGEROUS SUBSTANCES

INTRODUCTION:

The placing on the market of dangerous substances is governed at Community
level by requirements concerning the labelling, packaging and classification of the
products or preparations containing them.

The aim of the Community instruments is to achieve harmonization by laying
down, in particular, general classification criteria and the individual classification
of each substance on the basis of the risk to man and the environment.

The rules are laid down in Directive 67/548/EEC (OJ L 196 of 16.8.1967) on the
approximation of the laws, regulations and administrative provisions relating to
the classification, packaging and labelling of dangerous substances, as amended
(seven amendments so far) and adapted to technical progress (21 adaptatxons)
See "Stage I measures".

DESCRIPTION OF THE LEGISLATION :

The aim of Directive 67/548/EEC is to harmonize the classification of dangerous
substances according to risk, including the environmental risk, their labelling in
order to ensure the safety of the people who handle them and their packaging.

These provisions in particular permit the application of Directive 88/379/EEC (OJ
L 187 of 16.7.1988) relating to dangerous preparations (see also contribution on
the free movement and safety of industrial products).

If the Directive does not specify the particular kind of control infrastructure to be
set up, this together with the degree of control must be decided by the Member
State itself.

It is importers and small or medium-sized enterprises (SME) which seem to have
most difficulty and most work in applying the current provisions (including
toxicological data searches, the preparation of appropriate labels and the drafting
of appropriate "Safety data sheets").

There are also difficulties with regard to international trade in products and their
authorization for use in third countries (these concern missing information, the
improper interpretation of classifications, indirect measures to restrict the market
and even economic dumping). '
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CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

In principle, there are two aspects to the regulatory provisions of Directive
67/548:

« the classification, labelling, packaging and safety data sheets for all
dangerous substances;

o the notification of new substances and their classification/labelling (see point
2).

The classification of a substance serves to identify the particular hazard it poses.
It is based on the intrinsic properties of the substance (or preparation) in
accordance with one of the hazard categories defined in Article 2 supplemented
by the detailed information given in Annex VI. '

The criteria in Annex VI include a general reference to the methods for the
determination of the dangerous properties described in Annex V to the Directive.

The labelling depends on the classification of the substance and provides
information on the hazard posed to the user of the product under normal
conditions of use.

The information is given in the form of:

- hazard symbols, as described in Annex II;
- risk phrases ("R" phrases), as given in Annex IV;
- safety phrases ("S" phrases), as given in Annex IV.

The wording of the phrases must not be changed. Annex VI (Guide to
classification and labelling) clearly stipulates the conditions for the use of the S
and R phrases in order to guarantee a uniform system of presentation throughout
the European Union.

For some substances, the classification and labelling are agreed at Community
level, these being given in Annex I to the Directive concerned.

This Annex is not a definitive version since other substances are also being
developed. A large number of adaptations to technical progress have already been
made and more will follow.

If no Community classification of a particular product exists, the producer or
importer is obliged, in accordance with the rules laid down in Annex VI
(provisional labelling), to classify and label the substance on the basis of the
information available to him.

Articles 22, 23 and 24 provide for the introduction by the Member States of

national legislation on the labelling, packaging and classification of dangerous
substances.
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Furthermore, Article 30 provides for the inclusion of a clause concerning the free
movement of products provided the requirements of the basic Directive, as
supplemented and amended to date, are complied with.

In addition to transposing this Directive, the Member States are also required to
provide the structures and administrative mechanisms to enable its application by

producers and users to be monitored.

The Directive also places a number of obligations on producers and importers,
compliance with which must be monitored by the Member States.

KEY MEASURES

The following Articles are the basic Articles which appear in Directive 67/548, as
amended until now.

- Articles 22-23-24
- ,Article 30

Basic Directive
Directive 67/548/EEC on the approximation of laws, regulations and administrative
provisions relating to the classification, packaging and labelling of dangerous

substances.

Supplementary and amending Directives:

COM(93)638 The consolidated version of Directive 67/548/EEC
Codified version. 1958 pages, has now been published.

0.1. No.C7, 11.1.1g94, p. 2. Commission Proposal of 21 December 1993 for a
The document has the following order number European Parliament and Council Directive on the

from the Office for Official Publications : CB-C0O- | classification, packaging and labeliing of
93-734-XX-C where "XX" is the language code, dangerous substances.
i.e. EN for English, DA for Danish, etc.

Council Directive 67/548/EEC and related Adaptations to technical progress,
Commission Decisions and Commission Communications that are now relevant are
listed below :

Council Directive 92/32/EEC amending for the Council Directive 92/32/EEC of 30 April 1992 on the

seventh time Directive 67/548/EEC approximation of the laws relating to the classification,
0.J. No. L154,5.6.1992,p. 1 packaging and labelling of dangerous substances.

Corrigendum to Council Directive 92/32/EEC.
0.J. No. L317, 18.12.1993, p.83
(DE version only).
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‘Commission Decision 81/437/BEEC
0.J.No. L167,24.6.1981, p. 31.

Commission Decision 81/437/EEC laying down the
criteria in accordance with which information relating
to the inventory of chemical substances is supplned by
the Member States to the Commission.

Commission Decision 85/71/EEC
0.J. No. L30, 2.2.1985, P. 33.

Commission Decision 85/71/EEC of 21.12.1984
concerning the list of chemical substances notified
pursuant to Council Directive 67/548/EEC on the
approximation of the laws, regulations and
administrative provisions relating to the classification,
packaging and labelling of dangerous substances.

Commission Directive 88/302/EEC
0.J. No. L133.30.5.1988. p. 1
(corrigendum: - O.J. No. L136, 2.6.1988. p. 20)

Commission Directive 88/302/EEC of 18.11.1987
adapting to technical progress for the ninth time
Council Directive 67/548/EEC on the approxi-mation
of laws, regulations and administrative provisions
relating to the classification. packaging and labelling
of dangerous substances. '

Commission Communication 90/C146A/01
amended by

Directive -79/831/EEC - EINECS (European
Inventory of existing commercial chemical
substances).

0.J. No. C146A, 15 6. 1990 p-1

Commission Communication 90/C146A/01 pursuant to
Article 13 of Council Directive 67/548/EEC of
27.6.1967 on the approximation of the laws;
regulations and administrative provisions relating to
the classification, packaging and labelling of
dangerous substances '

Commission Decision 90/420/EEC
0.J. No. 1.222, 17.8.1990, p. 49.

Commission Decision 90/420/EEC of 25 July 1990 on
the classification and labelling of Di 2-ethylhexyl-
phthalate in accordance with Article 23 of Council
Directive 67/548/EEC.

Commission Directive 91/410/EEC
0.J. No. L.228, 17.8.1991, p. 67.

Commission Directive 91/410/EEC of 22.07.1991
adapting to technical progress for the fourteenth time
Council Directive 67/548/EEC on the approximation
of the laws, regulations and administrative provisions
relating to the classification, packaging and labelling
of dangerous substances. ‘

Commission Decision 92/3/EEC
0.J. No. L3, 8.1.1992, p. 26.

| Commission Decision 92/3/EEC of 9.12.1991

establishing the conditions governing the notification
of chemical substances existing on the market of the
former German Democratic Republic prior to 18
September 1981 which do not appear on the inventory

provided for in Article 13 of Directive 67/548/EEC.

Commission Directive 92/69/EEC
0.J. No. L383, 29.12.1992, p. 113;
0.J. No. L-383 A. 29.12.1992, p. 1.

Commission Directive 92/69/EEC of 31 July 1992
adapting to technical progress for the seventeenth time
Council Directive 67/548/EEC on the approximation
of the laws, regulations and administrative provisions
relating to the classification, packaging and labelling
of dangerous.substances.

Commission Directive 93/21/EEC
0.1. No. L110, 4.5.1993, p. 20;
0.J,No. L110 A. 4.5.1993, p. 1.

Commission Directive 93/21/EEC of 27.04.1993
adapting to technical progress for the 18th time
Council Directive 67/548/EEC on the approximation
of the laws, regulations and administrative Provisions
relating to the classification, packaging and labelling
of dangerous substances.
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Commission communication 93/C130/01 i Commission communication 93/C130/01 - third

0.J. No. C130, 10.5.1993, p.1 ‘ publication of ELINCS
Commission Communication 93/CI30/02 Commission Communication 93/CI130/02 pursuant to
0.J No. C130, 10 5.1993, p. 2. Article 2 of Commission Decision 85/71/EEC of 21

December 1984 concerning the list of chemical
substances notified pursuant to Council Directive
67/548/EEC on the approximation of the laws, )
regulations and administrative provisions relating to
the classification, packaging and labelling of
dangerous substances.

Commission Directive 93/67/EEC Commission Directive 93/67/EEC of 20 July 1993
0.J. No. L227, 8.9.1993,p . 9. 4 laying down the principles for assessment of risks to
man and the environment of substances notified in
accordance with Council Directive 67/548/EEC

Commission Directive 93/72/EEC Commission Directive 93/72/EEC of 1 September

0.J. No. L258, 16.10.1993, p. 29; 1993 adapting to technical progress for the nineteenth
O.JNo.L258 A, 16.10.1993, p. 1 time Council Directive 67/548/EEC on the

approximation of the laws, regulations and
administrative provisions relating to the classification,
packaging and labelling of dangerous substances.

Commission Directive 93/90/EEC ' Commission Directive 93/90/EEC of 29.10.1993

0.J. no. L227, 10.11.1993, P. 33. concerning the list of substances (referred to in Article
13.1 5th indent) of Directive 67/548/EEC.

Commission Directive 93/105/EC " | Commission Directive 93/ 105/EC of 25.11.1993 laying

0.J. No. L294. 30.11.1993, p. 21. down Annex VIl D, containing information required

for the technical dossier referred to in Article 12 of the
seventh amendment to Council Directive 67/548/EEC.

Commission Directive 93/101/EC Commission Directive 93/101/EC of 11 November
0.J. No. L13, 15.1.19%4, p. 1. 1993 adapting to technical progress for the 20th time
Council Directive 67/548/EEC on the approximation
of the laws, regulations and administrative provisions
relating to the classification, packaging and labelling

of dangerous substances.
Commission Directive 93/112/EC Commission Directive 93/112/EC of 10 December
0.J. No. L314, 16.12.1993, p. 38. 1993 amending Commission Directive 91-155/EEC

defining and laying down detailed arrangements for
the system of specific information relating to
dangerous preparations in implementation of Article
10 of Council Directive 88/379/EEC.
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- The Annexes of Direétive 67/548/EEC can be found in the the following,publicatibns.

Annex1 OJ 1 258 A, 16.10.1993 (19th Adaptation)
: OJ L 13, 15.1.1994 (20th Adaptation)
Annex IT OJL 110 A. 4.5.1993 (18th Adaptation)

- Annex III OJL 110 A, 4.5.1993 (18th Adaptation)
Annex IV OJL 110 A, 4.5.1993 (18th Adaptatioh) .
Annex V. | OJ L 133, 30.5.'1987 (9th Adaptation)

OJ L 383 A, 29.12.1992 (17th Adaptation)
OJ L 110 A, 4.5.1993 - (18th Adaptation)
Annex VI OJL 110 A. 4.5.1993 (18th Adaptation) -
Annex VII OJ L 154, 5.6.1992 (7th Amendment)
0OJ L. 294, 30.11.1993 (Directive on Annex VIID)
Annex VIII: OJ L 154, 5.6.1992 (7th Amendment)
Annex IX: OJ L 228, 17.8.1991 - (14th Adaptation)

o  CHOICE OF STAGE I MEAS URES
DESCRIPTION & JUSTIFICATION :
~ Stage I should include :

- Analysis of existing classification systems in the light of the criteria set out
in Article 2(2) of Directive 67/548/EEC

- Harmonization of classification systems
- Adaptation of the national criteria to the Community criteria

- Examination of the lists of classified substances on a national basis and
under the Community system
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CHOICE OF STAGE Il MEASURES
Stage II should include :

- The establishment and the communication of the criteria for the national
classifications and the lists of classified substances;

- The harmonization of these lists on the Community lists based on Directive
67/548/EEC, as amended.

CHOICE OF STAGE III MEASURES
| Stage III should include :

- The transposition into national law of the lists of substances with an
indication as referred to in Annex I to Directive 67/548/EEC.

- Setting up of a competent authority responsible for verifying and establishing

‘the controls on the effective application of the labelling of products placed on
the market.
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NOTIFICATION OF 'NEW SUBS TANCES

DESCRIPTION OF THE LEGISLATION

This fiche deals with the information those (eg. manufacturers, importers)
placing new chemical substances on the market have to provide.. This
information is called a notification. The notification has to be made in an EU
Member State to be a Competent Authority (CA). The CA is specified in
domestic legislation and is required under Directive 92/32/EEC. A new
substance is any chemical substance not on a list of chemicals placed on the
market between 1971 and 1981 (EINECS - European Inventory of Existing
Commercial Chemical Substances). The notification requirements are specified
in 67/548/EEC (the "Dangerous Substances” Directive) which has been amended
7 times and has been subject to 22 adaptations to technical progress. The most
recent amendment (the seventh) is 92/32/EEC. 67/548/EEC is due to be
consolidated in 1995.

The measure referréd tb in the table below is Directive 67/548/EEC (the
"Dangerous Substances Directive).

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

1) There has been, and still is to a lesser extent, a considerable disparity
between the knowledge and skills of different Member State Competent
Authorities which the Commission with the Member States has tried to
reduce through exchange visits, funding for training etc. Such measures
will undoubtedly be necessary for the CEECs.

(i)  The system does depend to a large extent on the cooperation of the
chemicals industry for its success. Much of the European Union
chemicals industry follows the "responsible care" programme. The
CEECs industry may not follow such a programme. The EU chemicals
industry would have a major role to play in promoting the principle of
"responsible care".

(iii) There may be a shortage of knowledge facilities to provide the services
industry will need to participate in the system (eg test houses with the
necessary equipment, scientific expertise and technical support).

(iv)  National regulatory systems are essential. Such systems must have a
high level of technical and scientific expertise as this is a detailed and
scientifically complex subject. All Member States must have a
Competent Authority (CA) to oversee the system for notifications. The
Directive puts specific duties on all CAs. The CEECs CAs must be
capable of fulfilling these duties. The CEECs should also have the
capability to enforce the requirements in the Directive/domestic
legislation.
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(v) The CEECs will therefore need substantial technical assistance in, for
example, toxicology, ecotoxicology, physico-chemical effects, testing
methods and good laboratory practice. The system is also computer
based, so assistance may be required for software and hardware and
training in informatics. One of the requirements under the Directive is
for a risk assessment to Be carried out of notified new substances. This
again is a complex task and new, even to existing EU Member States.
CEECs will undoubtedly also need assistance in this area. '

KEY MEASURES

Directive 67/548/EEC (see point 1 - Classification and labelling of dangerous
substances).

"« CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION :

It is not possible to put in place a system for the assessment of risks posed
to people and the environment from new chemical substances by just
choosing one or two of the "associated" directives. The large number of
directives is a result of the technical nature of much of the system (eg.
changing knowledge of effects of chemicals). The system for the
notification of new substances is essential to the process for the
classification and labelling of new substances (see point 1).

~ In practice the 'key' directive is 92/32/EEC (the 7th Amendment to the

Dangerous Substances Directive). The other directives are essential but
deal with the more technical and scientific aspects of the system.
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Iv.

CONTROL OF RISKS OF EXISTING SUBSTANCES

DESCRIPTION OF THE LEGISLATION

The aim of the legislation (Council Regulation (EEC) No. 793/93) is to evaluate
the risks of existing substances to man and the environment and to recommend
appropriate control measures and risk reduction strategies, where necessary. The
evaluation is preceded by a data collection of all substances listed in the European
Inventory of Existing Commercial Chemical Substances (EINECS) which are
produced or imported in quantities above 10 tonnes per annum. The data are
collected in three phases dependant on the tonnage. Regularly priority chemicals
are selected applying criteria laid down in the legislation. The risk of the

‘substances appearing on the priority lists are subsequently assessed following

agreed principles (Commission Regulation (EC) No 1488/94).

Regulation 793/93 requires that the risk assessment principles, the priority lists
and the risk assessments on the priority substances including any risk reduction
strategies be adopted by a Committee procedure. The same would apply for any
amendments of the Annexes to Regulation 793/93g

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

- The experience in the EU is particularly relevant as the EU programme on

existing chemicals has followed very closely that of the OECD. Both
programmes have very similar principles and practices for the actual carrying out
of a risk assessment. CEECs as candidate members of OECD under the PIT
(Partners in Transition), Poland, Hungary, Czech Republic, Slovakia would by

‘aligning themselves with Regulation 793/93 also conform to the OECD Council
'Act on chemicals.

Whereas control measures to limit the risks of existing substances can be
implemented by various instruments, including pollution or emission control,
worker protection and restrictions on marketing and use, the starting point for
many such considerations is the existence of a report outlining the risks to man
and the environment of that substance.
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To distinguish between those substances already in commerce (i.e. existing) and
those which are new, it is necessary to establish or adapt an inventory of those
chemicals which at a certain point in time were on the market (as the EINECS)
and to require pre market notification of those subsequently placed on the market.
Such provisions would require a piece of legislation as Directive 67/548 on the
classification, packaging and labelling of dangerous substances' which, as
amended 7 times and adapted for technical progress 21 times (see point I),
outlines which data elements are required to be submitted with a notification of
new substances and are needed to carry out an evaluation of the risks as well as a
series of test methods (based on those of OECD) which should be: used to
generate data. Regulation 793/93 also foresees recommendations for risk
reduction (i.e. control measures based on the risk assessment which are
recommendations but not prescriptions for control which should be taken up
under the appropriate control legislation).

The implementation of such a programme of risk evaluation requires a certain

staffing of the national authorities with experts in toxxcology, ecotoxicology,
chemistry and modellmg

KEY MEASURES

e CHOICE OF STAGE I ;MEA‘SURES

DESCRIPTION & JUSTIFICATION

Thé priority measures are Regulation 793/93 itself and the daughter legislation

laying down the principles on how to carry out a risk assessment, allowing
mutual recognition of the risk assessments.

STAGE I MEASURES
| Council Regulation (EEC) 793/93 Council Regulation (EEC) 793/93 of 23/3/93 on the
OJ L84 - 5/4/93 evaluation and control of the risks to man and the
environment of existing substances and the daughter
instrument.

Commission Regulation (EC) 1488/94 Commission Regulation (EC) 1488/94, of 28/6/94 on
0J L161 - 29/6/94 the principles of risk assessment of existing substances
foreseen in Reg. 793/93.

° CHOICE OF STAGE Il MEASURES

The various instruments of control of risks regarding water quality, drinking
water, emission control, consumer protection and market and use restrictions
need to be in place to ensure that the findings of the risk assessment are
implemented. As control measures need not actually be in place until the first
assessments are complete, their existence is not, as it might be otherwise, a
precondition. -
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V. EXPORT/IMPORT OF DANGEROUS CHEMICALS
INTRODUCTION

The aim of the legislation is to provide third countries, particularly developing
countries, with a minimum set of information concerning particularly dangerous
chemicals. This information will allow them to take their own decisions
concerning these chemicals in order to protect their population and their
environment from the risks associated with the marketing and use.

DESCRIPTION OF THE LEGISLATION

Council Regulation 2455/92 is to implement the Amended London Guidelines for
the Exchange of Information on Chemicals in International Trade (UNEP, 1989),
and Article 9 of the International Code of Conduct on the Distribution and Use of
Pesticides (FAO, amended 1990).

The Regulation aims to:

- provide countries which import dangerous chemicals from the EU, with
. information concerning these chemicals either by export notification
(Chemicals listed in Annex I to the Regulation) and/or by labelling of
dangerous chemicals according to EU legislation. Information includes
risks of their use for health and/or environment, and safety measures;

- make exporters comply with import decisions of third countries concerning
PIC! chemicals; ' '

- make exporters package and label dangerous chemicals exported to third
countries according to EU legislation.

Experience shows that difficulties might arise at the level of small and medium
size enterprises, in meeting the requirements of Council Regulation 2455/92 (e.g.
research for export reference numbers assigned; import decisions of third
countries; establishment of appropriate labelling of chemicals). Chemicals or
preparations listed in Annex I may not be exported to a third country unless an
export reference number has been assigned. A PIC chemical may not be exported
to a third country contrary to its decision, which is listed in Annex II. PIC
chemicals may not be imported contrary to the import decision of the European
Commission listed in Annex II. Member States are required to establish a system
of control for compliance with the provisions of the Regulation. Member States
are free of choice of an adequate control system. The responsibility for control,
which is with the Member State, may be operated in a centralised, decentralised
system, or even be delegated to an independant and competent body.

1 prior Informal Consent.
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CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

Legislative approximation in this field p‘re-supposes

The adoption of national legislation in line with:

EU legislation on classification, packaging and labelling of glangérous
chemicals and preparations (Directive 67/548/EEC and Directive
88/379/EEC) see point III 1);

Close link with :

- Council Directive 76/769/EEC (Restrictions on the marketing and use of

* certain dangerous chemicals and preparations) (OJ 1.262 - 27.9.76)

- Council Directive 79/117/EEC (Prohibiting the placing on the market
and use of plant protection products containing certain active substances)
(OJ L33 - 28/2/79).

the existence of a designated national authority according to Art. 3 of the
Regulation;

the existence of adequate infrastructure concerning the above legislation and
bodies for control of compliance (e.g. customs control system regarding
import and export of dangerous chemicals);

the manifestation of participation in the international PIC procedure of ‘the
London Guidelines, and FAO Code of Conduct.

KEY MEASURES

STAGE I MEASURES

Council Regulation (EC) No 2455/92 Council Regulation (EC) No 2455/92 of 29
(OJ L 251 of 29 August 1992, p. 1), July 1992 concerning the export and import
as amended by of certain dangerous chemicals.

Council Regulation (EC) No 3135/94 of 15.12.94
(OJ L 332 of 22 December 1994, p. 1); and
Commission Regulation (EC) No 41/94 of 11.01.94
(OJ L 8 of 12 January 1994, p. 1)
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V1. ENVIRONMENTAL CONSEQUENCES OF DELIBERA TE RELEASE OF
GENETICALLY MODIFIED ORGANISMS :

INTRODUCTION

The deliberate release of genetically modified organisms obtained through modern
genetic engineering techniques is accelerating. Presently the number of deliberate
releases for research purposes constitutes the main body of activities. However, the
number of products containing genetically modified organisms is expected to rise
in the coming year.

The Community regulatory framework was designed in the late 1980s in order to
provide the necessary legislation to ensure adequate protection of health and the
environment, while at the same time creating the internal market for biotechnology
products.

DESCRIPTION OF THE LEGISLATION

Directive 90/220/EEC concerning the deliberate release into the environment of
genetically modified organisms came into force in October 1991. The Directive

~covers the environmental assessment and release approval of all GMOs through
all the stages of release to the environment. Both small scale and large scale
experimental introductions, as well as releases through product marketing, fall
within the scope of the Directive.

The Member States are in Article 4 of Directive 90/220/EEC obliged to designate
the national Competent Authority responsible for carrying out the requirements
of the Directive and its annexes.

Directive 90/220/EEC foresees a standard procedure to be followed in the case of
research and development releases, whereby a notification consisting of a
technical dossier is submitted to the Competent Authority of the Member State
where the release is intended to take place. The Competent Authority has to give
its consent or reject the notification within 90 days. The procedure also foresees a
system for exchange of information between the Competent Authorities through
the circulation of a summary of the dossier to all other Competent Authorities.
The Commission has adopted a decision 94/211/EC establishing the Summary
Notification Information Format to be used when circulating the information.
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The Directive also foresees a procedure for environmental clearance of products
consisting of or containing genetically modified organisms. According to this
procedure a notification has to be submitted with a technical dossier to the Competent
Authority of the choice of the notifier. Following a favourable opinion from the
originating Competent Authority, the dossier together with a summary of the
notification is circulated to all other Competent Authorities for opinion. The
Commission has adopted a decision 92/146/EEC establishing the Summary Notlﬁcatlon
Information Format to be used when circulating the dossiers.

Other Competent Authorities receive the dossier through the Commission and have 60
days to express comments or raise an objection. If an objection is raised then the
Commission has to adopt a Decision following the consultatlon of a Regulatory
Committee.

Due to the fact that a number of notifications and consequently also the summaries
circulated to other Member States may contain confidential information, it is necessary
for the Competent Authorities to estabhsh a system for the protection of confidential
mformatlon :

Directive 90/220/EEC contains a procedure whereby the annexes II and III of the
Directive can be adapted to technical progress through a Committee procedure.
Commission Directive 94/15/EC adapted to technical progress for the first time
Council Directive 90/220/EEC, amending Annex II which contains the information
requirements in order to establish specific requirements for genetically modified plants.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

Modern biotechnology involves the use of modern genetic modification of organisms,
which will affect many different products and processes. The Community regulatory
framework was designed in the late 1980s in order to provide the necessary legislation
to ensure adequate protection of health and the environment, while at the same time
creating the internal market for biotechnology products.

For the implementation of the legislation the establishment of the necessary
administrative authorities. As the legislation lays down the requirements for
environmental risk assessment of releases of genetically modified organism including
for instance scientific experience with molecular biology, ecology, toxicology,
agriculture etc. It is important to establish the necessary scientific expertise either
inside the authorities or in advisory bodies.
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KEY MEASURES

The key measure is the introduction of the necessary provisions for regulation of genetically
modified organisms in the national legislation, and in particular a consent procedure for
experimental and commercial releases involving genetically modified organisms. It is also
necessary to establish the necessary provisions in the national legislation for the protection
of confidential business information.

«  CHOICE OF STAGE I MEASURES

STAGE I MEASURES

1. Council Directive of 23 ‘April 1990 on the deliberate release of genetlcally
modified organisms (90/220/EEC). OJ L117 - 8/5/90

Directive 90/220/EEC concerning the deliberate release into the environment
of genetically modified organisms covers the procedures for the environmental
assessment and release consent for all genetically modified organisms through
all stages of release to the environment. Both experimental introductions as
well as releases through product. marketing fall within the scope of the
Directive. The Directive includes procedures for the exchange of information
on notifications between member states and contains also annexes specxfymg
the information requirements for the risk assessment.

2. Commission Decision of 15 April 1994 amending Council decision of 4
November 1991 concerning the Summary Notification Information Format
referred to in Article 9 of Directive 90/220/EEC on the deliberate release into
the environment (94/211/EC). OJ L105 - 26/4/94

Directive 90/220/EEC states that Member States authorities in countries other
than the one where an application for a release for experimental or
developmental purposes have been filled will have the opportunity to make
relevant observations within a 30-day period on basis of the summary
information provided. To facilitate the exchange of information on
experimental releases between Member States, the above - Summary
Notification Information Format has been established.
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Commission Decision of 11 February 1992 concerning the Summary
Notification Information Format referred to in Article 12 of Council Directive
90/220/EEC (92/146/EEC) OJ L60 - 5/3/92.

For approval of products containing or consisting of genetically modified
organismsi Directive 90/220/EEC lay down that the Competent Authority
receiving  the notification is responsible for carrying out -the main
environmental risk assessment. If the assessment is satisfactory, the authority
then forwards the application to the Commission with a favourable opinion for
consent. The dossier forwarded must include a summary of the notification in
accordance with the above Summary Notification Information Format.

Commission Directive of 15. April 1994 adapting to technical progress for the
first time Council directive 90/220/EEC on the deliberate release into the
environment of genetically modified organisms (94/15/EC). OJ L103 -
22/4/94. 1 ~ : '

The information requirements in Annex II of Directive 90/220/EEC has been
amended by Commission Directive 94/15/EC in order to establish specific
information requirements for genetically modified higher plants.

STAGE I MEASURES

Council Directive 90/220/EEC
OJL117 8/5/90

Council Directivé 90/220/EEC of 23 April 1990
on the deliberate release of genetically modified
organisms.

Commission Decision 94/211/EC
OJL105 26/4/94

Commission Decision 94/211/EC of 15 April 1994
amending Council decision of 4 November 1991
concerning the Summary Notification Information
Format referred to in Article 9 of Directive
90/220/EEC on the deliberate release into the
environment.

Commission Decision 92/146/EEC
OJ L60 - 5/3/92.

Commission Decision 92/146/EEC of 11 February
1992 concerning the Summary Notification
Information Format referred to in Article 12 of
Councild Directive 90/220/EEC.

Commission Directive 94/15/EC
0J L103 - 22/4/94

Commission Directive 94/15/EC of 15. April 1994
adapting to technical progress for the first time
Council directive 90/220/EEC on the deliberate
release into the environment of genetically
modified organisms.
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CHOICE OF STAGE II MEASURES
DESCRIPTION & JUSTIFICATION :

The Directive 90/220/EEC foresees the possibility for establishment of simplified
-procedures for releases for research and developmental purposes. The simplified
procedures has to be proposed by the Member States and is required to fulfil the
‘criteria for simplified procedures concerning the deliberate release into the
environment of genetically modified plants as established by Commission
Decision 93/584/EEC (OJ L279 - 12/11/93). ’

Simplified procedures for plants were established by Commission Decision
94/730/EEC (OJ L292 - 12/11/94).

In Decision 94/730/EEC a list was established of Member States which would

apply the simplified procedures. For Member States not on the list but wishing to
be put on list it requires a change of Decision 94/730/EEC.

STAGE Il MEASURES

A request to be put on list of countries which will apply the simplified procedures
for plants. . :
Proposal for simplified procedures.
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VII. WASTE MANAGEMENT POLICY

DESCRIPTION OF THE LEGISLATION

The overall objective of waste management policy is to reduce as far as possible
the impact of waste on the environment. This policy therefore aims firstly at
preventing, recycling, recovering and, only as a last resort, safely disposing of
waste. Furthermore it is based on the overall principles of proximity and self-
sufficiency. The "frame" of the legislation in this field is laid down in a
framework Directive concerning all types of waste as well as in a Directive on
hazardous waste. These basic legislative acts are specified in a series of
directives which are focussed on specific waste streams such as waste oils,
polychlorinated byphenyls and polychlorinated terphenyls, sewage sludge,
batteries, packaging waste. The latter legislative acts foresee concrete timetables,
limit values and targets. Finally a regulation sets up conditions for the shipment
of waste.

EU experience on waste management shows that any attempt at alignment has to
start with the "hard ware" of this policy, such as the establishment of clear
definitions; e.g. the distinction between "waste" goods and "normal" goods. The
main principles of waste mandgement policy have to give guidance for this "hard
ware" even if the specific implementation also in EU Member States needs time.
The availability of trained personnel including that of competent authorities has
turned out to be of paramount importance as well. Experience also shows that in
order to succeed, any legislative action in the field of waste management has to
be accompanied by promoting public awareness and transparency and ensuring
effective practical application

CONDITIONS NECESSARY TO OPERATE T HE LEGISLATION

Legislative approximation in this field presupposes first of all the setting up of a
framework for a waste management legislation. Particular attention has to be
given to a clear definition of "waste" and "hazardous waste", "producer of
waste", "recovery", "disposal” etc. in line with EC-legislation. Responsibilities
have to be allocated. Possibilities for the sound treatment of waste without
endangering human health or the environment have to be identified. The
framework legislation has to be based on the hierarchy of waste treatment, such
as prevention, recovery, and final disposal and has to be in line with the basic
principles such as the principles of self-sufficiency and proximity. It also includes
the obligation to establish an integrated network of waste treatment facilities
ensuring that human health or the environment are not endangered.

Efforts should from the very beginning be focuéing also on the implementation of
the main principles of the EC legislation mentioned above.
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Furthermore, the establishment of an administrative infrastructure is of
paramount importance, including authorities enabled to control and supervise
waste management activities. This includes in particular the capacity to identify
the different types of waste and possible ways of suitable treatment. The
personnel also has to be familiar with control and authorization procedures
 including the handling of documentation and financial security schemes.

The same is true for personnel in industry, trade and, if the case may be,
consumers given that these sectors are exposed directly to hazards generated by
waste, in particular hazardous waste. It is, therefore, first of all their
responsibility to handle waste properly.

Intensive technical assistance and training of both staff of local authorities and
persons responsible for waste management in general are therefore of paramount
importance.

Given that the location of waste management facilities needs sound 'planning on
different levels, the competent authorities have to draw up as soon as possible
-waste management plans.

Finally, pubiié awareness has to be promoted from the very beginning given the
direct impact of a wide range of leglslatlve action (c g. batteries, packaging) on
individuals.

KEY MEASURES
«  CHOICE OF STAGE I AND Il MEASURES
DESCRIPTION & JUSTIFICATION :'

As explained above the legislation on waste management policy is one complex
which, with a view to the functioning of the Internal Market but also to the
‘protection of the environment, cannot be split into different bits of specific legal
acts. The Framework Directive does not work without the specific directives and
the shipment Regulation, nor do the latter make sense without the framework
given that basic definitions are laid down there.
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STAGE I AND II MEASURES

Council Directive 75/439/EEC
OJ L194 - 25/7115

Council Directive 75/439/EEC of 16 June 1975
on the disposal of waste oils.

Council Directive 75/442/EEC
OJL194 25/7/75

as amended by

Council Directive 91/156/EEC
OJ L78 - 26/3/91

Council Directive 75/442/EEC of 15 July 1975
on waste

Commission Decision 94/3/EC
OJ LS - 7/1/94

Commission Decision 94/3/EC of 20/12/91
establishing a list of wastes, pursuant to Article 1
(a) of Council Directive 75/442/EEC on waste

Council Directive 91/689/EEC
OJ L377 - 31/12/91

_as amended by
Council Directive 94/31/EEC
OJ L168 - 2/7/94

Council Directive 91/689/EEC of 12/12/91 on
hazardous waste

Council Decision 94/904/EC
0OJ L356 - 31/12/94

Council Decision 94/904/EC of 22/12/94 on the
establishment of a list of hazardous waste

_Council Directive 76/403/EEC
OJ L108 - 26/4/76 :

Council Directive 76/403/EEC of 16/04/76 on the
disposal of polychlorinated biphenyls and
polychlorinated terphenyls

Council Directive 86/278/EEC
OJ L181-4.7.86

Council Directive 86/278/EEC of 12 June 1986
on the protection of the environment, and in
particular of the soil, when sewage sludge is used
in agriculture

Council Directive 91/157/EEC
OJ L78 - 26/3/91

Council Directive 91/157/EEC of 18/3/91 on
batteries and accumulators containing certain
dangerous substances

Commission Directive 93/86/EEC
0J L264 - 23.10.93

Commission Directive 93/86/EEC of 4 October
1993 adapting to technical progress Council
Directive 91/157/EEC on batteries and
accumulators containing certain dangerous
substances

Council Regulation 259/93/EEC
OJ L30 - 6/2/93

Council Regulation 259/93 of 1/2/93 on the
supervision and control of shipments. of waste
within, into and out of the European Community

Commission Decision 94/721/EEC
OJ 1288 - 9/11/94

Commission Decision 94/721/EEC of 21.10.94,
adapting, pursuant to Article 42 (3), Annexes II,
IIT and IV of Council Regulation 93/259/EEC

Commission Decision 94/774/EEC
OJ L310 - 3/12/94

Commission Decision 94/774/EEC of 24.11.94

.concerning the standard consignment note

referred to in Article 42 of Council Regulation
93/259/EEC

Parliament and Council Directive 94/62/EC

OJ L365 - 31/12/94

‘Parliament and Council Directive 94/62/CE of

20/12/94 on packaging and packaging waste.
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VIL

NOISE EMISSIONS FROM CONSTRUCTION PLANT AND EQUIPMENT

- DESCRIPTION OF THE LEGISLATION

The Directives covering this sub-sector establish provisions for construction plant
and equipment and also introduce a test method for determining noise €missions
by machines and outdoors. The test procedures must be applied to determine the
maximum sound emission levels as laid down in seperate directives on the

‘approximation.of the laws of the Member States relating to permissible sounds

power level.

On request of the manufacturer Member States can authorize, refuse, or suspend

-EU type-approval on the basis of different cases described in the framework
‘Directive 84/532/EEC, all equipment referred in separate Directives, the

competent national authorities can act similarly for the EU type-examination.

The Commission has made a commitment to present to the Council five years at
the latest after the adoption of this Directive, a proposal for stricter reduction of
noise levels. However, concerns have been expressed that in the present
situation only a few types of construction plant and equipment are covered by
directives, leaving most without any noise regulation. It has therefore been
argued that a general approach through a directive covenng all types of
equipment could give a better protection against noise.

The Commission is investigating in possibilities for a general directive on noise
emissions from machinery. A proposal to this effect will be published later this
year. A data base on measurement will also be established.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

Member States (at Federal or State level) appoint approval bodies, notify
them to other Member States and the Commission and ensure that they
carry out their tasks correctly.

Member States shall withdraw approval from a body if this is necessary
(conditions are laid down).

Approved bodies (private organisation or under public laws) carry out EEC-
type examination. They grant, refuse, suspend or withdraw EEC-type
examination certificates in accordance with the provisions of Directive
84/532/EEC and the other machine specific directives.

Approved bodies send copies of all certificates to the Commission and the
other approved bodies.
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Approved bodies shall take the necessary measures to ensure the conformity
of manufactured equipment with the type examined.

An EU working group composed of representatives of approved bodies
meets on regular basis to discuss questions relative to noise emissions for
construction plant and equipment.

Up to'now there is no training requirements for the approved bodies.
However, they have to-meet special requirements when appointed by
Member States.

A Committee on the adaptation to technical progress of the Directives
concerning the elimination of technical barriers to trade in construction
- plant and equipment have been set up. It consists of representatives of the
Member States and is chaired by a representative of the Commission.

With regard to legislation relative to noise emissions, common provisions
have been established for the requirements concerning machinery,
appliances, plant and installations. The two Directives establish common
rules and methodologies which are then further specified in the relevant
separate Directives. These concern first of all the common provisions for
construction plant and equipment, i.e. inspection and verification methods,
and secondly the determination of the noise emission of construction plant
and equipment. '

Council Directive 84/532/EEC lays down general provisions on the
- procedures for the verification of technical requirements and methods for
inspecting such plant and equipment. These procedures concern the
following: EEC type-approval, EEC type-examination, EEC verification
and EEC self-certification.

EEC type-approval means the procedure whereby a Member State
establishes, following tests, and certifies that a type of equipment conforms
to the requirements harmonized under the relevant separate Directives.

EEC type-examination means the procedure whereby a body approved for
that purpose by a Member State establishes, following tests, and certifies
that a type of equipment conforms to the requirements harmonized under
the relevant separate Directives. ’

EEC verification means the procedure whereby a Member State can affirm
following tests that each item of equipment conforms to the harmonized
requirements. : ' : '

EEC self-certification means the procédure whereby the manufacturer, or

the authorized representative certifies, on his own responsibility that an
item of equipment conforms to the harmonized. requirements.
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Moreover, the EEC type-approval and the EEC type-examination when .
stipulated in the separate Directives constifute g prereguisite for the
introduction of the equipment to the market, for putting into operation, and
for the use of this equipment, |

Council Directive 79/113/EEC introduced a test method for determinjng

noise emissions by machines used outdoors. The test procedures must be

applied to determine the maximum sound emission levels as laid down in

separate directives on the approximation of the laws of the Member States
relating to the permissible sound power level, and these are listed in point

4. '

Technical requirements are laid down in separate Directives which
generally contain the regulatory requirements to be met and the relevant
testing procedures. These procedures are of the competence of technical
services appointed by Member States in accordance with the rules laid down
in the framework Directive, and are notified to the Commission and the
other Member States. ' '

KEY MEASURES

All measures described in the below mentioned directives are considered as key
‘measures. In the present situatien only a few types of construction plant and
equipment are covered by directives, leaving most without any noise regulations.

«  CHOICE OF STAGE I & II MEASURES
DESCRIPTION & JUSTIFICATION :

As stated above, the first two Directives give a framework to the other 7
directives in terms of technical requirements i.e. test methods for
determining noise emissions and inspectipn and verification methods.
These framework Directives address issues relevant separate directives, i.e.
machinery and equipment.

The separate Directives are relative to the permissible sound power levels
of the following equipment and machinery : compressors, tOwer cranes,
welding generators, power generators, concrete breaker and -picks,
lawnmower, excavators, dozers, loaders. :

The implementation of all sectorial Directives could be congeived in a
second step.
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STAGE I MEASURES

Noise Emissions from construction plant and equipment

Council Directive 84/532/EEC
(OJ L 300 19/11/84)

Council Directive 84/532/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the common provisions for construction plant
and equipment ‘

Council Directive 79/113/EEC

Council Directive 79/113/EEC of 19 December 1978 on

(OJ L 33,08/02/79) the approximatiox; of the laws of the Member States
relating to the determination of the noise emission of
construction plant and equipment

STAGE II MEASURES

Council Directive 84/533/EEC
(OJ L 300,719/11/84)

Council Directive 84/533/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the permissible sound power level of

.COmpressors.

Directive 84/534/EEC
(OJ L 300, 19/11/84)

Council Directive 84/534/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the permissible sound power level on tower
cranes '

Directive 84/535/EEC
(OJ L 300, 19/11/84)

Council Directive 84/535/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the permissible sound power level of welding
generators '

Directive 84/536/EEC
(OJ L 300, 19/11/84)

Council Directive 84/536/EEC of 17 September 1984
on the approximation of the laws.of the Member States
relating to the permissible sound power level of power
generators

Directive 84/537/EEC
OJL 300,19/11/84

Council Directive 84/537/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the permissible sound power level of
powered hand-held concrete breaker sand picks

Directive 84/538/EEC
(OJ L 300, 19.11.84)

Council Directive 84/538/EEC of 17 September 1984
on the approximation of the laws of the Member States
relating to the permissible sound power levels of
lawnmowers

Directive 86/662/EC
(OJ L 384, 31.12.86)

Council Directive 86/662/EC of 22 December 1986 on
the limitation of noise emitted by hydraulic excavators,
rope-operated excavators, dozers, loaders and excavate
loaders
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IX. AIR POLLUTION - LEAD CONTENT OF PETROL AND SULPHUR CONTENT OF CERTAIN
LIQUID FUELS

INTRODUCTION

The protection and improvement of public health and of the environment is one
of the items of major concerns for all industrialised countries. Air pollution
caused by substances emitted in the exhaust gas of vehicles must be regarded as
serious owing to the continuous increase in the volume of motor vehicle traffic.
Fuel quality plays an important role in reducing air pollution by vehicle exhaust
emissions. Moreover, one of the Community's objectives is to preserve, protect
and improve the quality of the environment and to contribute towards protecting
human health, by rectifying environmental damage at source.

DESCRIPTION OF THE LEGISLATION

This contribution concerns the approximation of legislative acquis in the field of
air quality and it particularly addresses the issues of lead and sulphur contents.
in petroleum products.

The first Directive (85/210/EEC) concerns the lead content in petrol.

Without adverse effects on the quality of petrol, the Directive sets out to reduce
the levels of lead compound content in petrol. The different types of petrol and
‘their lead contents have been established, and Member States have been requested
to take appropriate steps to ensure that neither the reduction of the lead content of
petrol nor the introduction of unleaded petrol causes a significant increase in the
quality and/or quantity of pollutants in the gases emitted from motor vehicles.

Since the adoption of the Directive on 20.03.1985, Member States have been
given until 1.10.1989, to take necessary measures to ensure the availability and
balanced distribution within their territories of unleaded petrol. Moreover, the
benzene content of leaded and unleaded petrol as well as the octane ratings have
been set up. The procedures to measure according to reference methods, the
different contents of petrol are specified in the annexes as regards the following:

- the lead content of petrol,
- the benzene content of petrol,

- the determination of octane ratings.
The second Directive concerns the sulphur contents in certain liquid fuels.

In order to improve air quality with regard to sulphur dioxide, a Council
Directive 93/12/EEC have been issued relative to sulphur content of certain
liquid fuels. It concerns the following petroleum products:

o "gas fuels" - used for self propelling vehicles and which by reason of its
distillation limits, falls within the category of middle distillates.
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o “diesel fuels” - used for self-propelling vehicles, as referred to in two
- respective Couneil Directives 70/220/EEC (OJ L76 - 6/4/70) and 88/77/EEC

(OJ L36 - 9/2/88) - (see also contribution Free movement and safety of

. industrial products).

The Directive does not apply to gas oils contained in fuel tanks of vessels,
aircraft or motor vehicles crossing a frontier between a third countiy and a
- Member State, or intended for processing prior to final combustion.

The sulphur contents limits have been set up for the fuels mentioned above:

- as of the 01.10.1994 sulphur contents for gas oils should not exceed 0,2 % by
weight, with the exception of aviation kerosene. :

- as of the 01.10.1996 sulphur contents for diesel fuels should not exceed 0,05
% by weight,

Member States .have been requested to prohibit, restrict or prevent the placing on
the market of gas oils if their sulphur content exceeds the percentages by weight
set in the Directive. Provisions have been made for Member States to take all
necessary measures complying with the requirements of this Directive to check
by sampling the sulphur content of gas oils which are put on the market.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

For the purpose of implementing in Member States the Directive relative to lead
content in petrol, a Committee on Adaptation to Scientific and Technical Progress
have been set up consisting of representatives from Member States and chaired
by the Commission. The role of this Committee is to follow up the adaptation of
the Directive to technical progress and the development of reference methods for
measuring the following: :

- lead content of petrol,
- the benzene content of petrol,
- and for the determination of octane ratings.

Provisions have been made for procedures for sampling and analysing by
Member States the sulphur content of gas oils which are placed on the market.
The statistical interpretation of the results of the checks made to determine the
sulpbur content has been established in accordance with ISO standard 4259. 4

The Commission has been asked to prepare a progress report concefning the
control of sulphur dioxide emissions and a proposal setting new limit values.

The Commission is currently preparing a proposal for a more general framework
of the policy to improve air quality, for transition to a second phase prescribing
lower limits for sulphur dioxide emissiops and sefting new limit values for
aviation kerosene. '
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KEY MEASURES

In order to improve air quality with regard to CO2 and other emissions, the
Community has to take measures t0 reduce progressively the sulphur and lead content
of certain liquid fuels used for self-propelling vehxcles aircraft, vessels, for heating,
industrial and marire purposes.

«  CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION :

Member States have been asked to reduce the content of sulphur and lead in
fuels. The limits have been established within the permitted time framework.
The Commission is curresitly preparing a proposal for a more general framework
of the policy to improve air quality, for transition to a second phase prescribing
lower limits for CO2 emissions and setting new limit values for aviation

kerosene.

STAGE I MEASURES

Directive 85/210/EEC E Council Directive 85/210/EECof 20 March 1985

(OJ 1. 96, 03/04/85 ) v on the approximation of the laws of the Membet
. States conCCrmng the lc:ddx ¢ontent ini petrol

Directive 93/12/EEC - | Council Dlrectlve 93/12/EEC 6f5 23 March 1993

OJ L74 - 27/03/93 relating to the sulphur content of céftain liquid

fuels. '
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- AIR POLLUTION - VOLATILE ORGANIC COMPOUNDS

INTRODUCTION

The legislation mentioned below addresses the issue of air pollution by VOCs
- and in particular the measures to be taken so as to reduce evaporation of VOCs
from petrol in storage installation and in distribution operations. It is important
to note that this Directive does not cover the total emissions of the VOCs and that
other important emission sources such as solvents ‘exhaust fumes, for instance
will have to be regulated

DESCRIPTION OF THE LEGISLATION

Directive 94/63/EC relates to measures to be taken so as to reduce evaporation of
VOCs from petrol in storage installations and in the distribution operations from
one terminal to another or from one terminal to a petrol station. It is limited to
petrol fuels for motor vehicles only, excluding Liquid Petroleum Gaz (LPG) and
Diesels. These provisions are designed to reduce and to tend to recover the total
annual loss of petrol resulting from loading and storage at each storage
installation at terminals to below the target reference value.

Because of the large number and the diversity of installations required to be
controlled, the unplementatlon of different technical measures will be phased

Phase I will start one year after commg into force of the Directive and will last
three years.

Phase II will start four years after coming into force of the Directive and will last
four years.

A distinction will be made between new and existing installations.
The aim will be to have large facilities with the most cost effective controls |
included in phase I. Phase II would then cover a large number of smaller facilities
having a poorer cost-effectiveness.

CONDI TIONS NECESSARY TO OPERATE THE LEGISLATION

The requirements for ‘storage installations at terminals concern construction
measures for roof tanks, vapour recovery units and heat reflecting measures.
Requirements are also given for loading and unloading installations at terminals.

They concern safe vapour recovery units for regeneration at the tankers terminal,
and at the storage facilities.
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The Directive aims to reduce VOC emissions from petrol at each significant
emission source in the distribution chain. It envisages that there will be controls
applied to: :

- above ground tanks at refinery terminals and intermediate depots holding petrol
- loading gantries at petrol terminals and depots
- unloading petrol into storage tanks at service stations

- mobile delivery vessels e.g. road tanks, rail cars, barges and ships.

KEY MEASURES

«  CHOICE OF STAGE I MEASURES
JUSTIFICATION

These are the only key measures concerning the reduction of evaporation of
VOCs. from petrol. These measures are called Stage I because they are not
covering all distribution operations. '

The Commission is currently preparing a communication on VOCs Stage II
emission control which will cover distribution operations from petrol stations: to
individual cars. '

STAGE I MEASURES
Council Directive 94/63/EC Council Directive 94/63/EC of 20 December 1994 on
(OJ L 365, 31/12/94. the control of volatile organic compound (VOC)

emissions resulting from the storage of petrol and its
distribution from terminals to service stations

o CHOICE OF STAGE II MEASURES

Not applicable. It should be noted however, that the Commission is preparing a -
communication on VOCs Stage II emission control which will be published later
this year.
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XI. OZONE DEPLETING SUBSTANCES
DESCRIPTION OF THE LEGISLATION

Council Regulation (EC) 3093/94 on ozone depleting substances, adopted on the
15 December 1994 implements the Copenhagen amendments to the Montreal
Protocol agreed in November 1992. The Regulation consolidates all previous
texts on the control of all ozone depleting substances - CFCs, Halons, Carbon
Tetrachloride, 1,1,1 - Tricholorethane as well as the newly controlled substances
HCFCs and methyl bromide.

The Regulation (EC) 3093/94 contains in Part II a general phase out schedule of
control of production and of supply of controlled substances, as well as control
measures of the use of HCFCs. Part III represents the trade regime of the
description of the importation regime for imports from third countries. Part IV
on emissions control adds two new measures in the context of the recovery of
used controlled substances and an Article on leakage prevention of controlled
substances.

Articlé 16 of the Regulation lays down the areas of competences of the
Managemient Commiittee of the Regulation which adv1ses the Commission an
important ﬁmplementatmn measures.

The EU expetience in this field has shown that co-operation with the Member
State authorities in the implementation of the measures foreseen under EU
legislation is ‘essential. Council Regulation EC No. 3093/94 on ozone depleting
substances consolidates all previous texts on the control of ozone depleting
substances (Regulations EC 594/91 - OJ L67, 14/3/91 and EC 3952/92 - OJ
1405, 31/12/92) and fmplements the Copenhagen Amendments to the Montreal
Protocol by introducing controls for HCFCs and methyl bromide. The controls
foreseen for the latter two -substances go further than those determined in
Copenhagen.

In order to ensure the effective phase out of ozone depleting substances in the EU
the Commission needs to rely on the relevant authorities in charge of the
implementation and the control of the measures foreseen by the EC Regulation.
In the past this has involved the cooperation from the customs authorities in the
Member States in order to ensure the verification of import licences of ozone
depleting substances into the EU 4nd the control measures foreseen at
administrative and customs level in this respect. This is particularly important
with respect to avoiding potential illegal fmports of ozone depleting substances
into the EU from, amongst others, the Eastern European countries. Lack of
regulatory, monitoring and control mechanisms and the lack of information and
border control on the substances in question could encourage the occurrence of
such illegal imports.
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CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

The EU legislation in the area of the control of ozone depleting substances
consists mainly in the EC Regulation No. 3093/94, adopted on 15 December
1994. This Regulation. consolidates all previous legislation in this area and
implements the 1992 Copenhagen amendments to the Montreal Protocol on
substances that deplete the ozone layer. The Regulation does not only implement
the phase out measures as foreseen under the Protocol but also goes further than
these international agreements for a number of substances, namely the newly
controlled HCFCs and methyl bromide.

The existence of national legislation on the control of ozone depleting substances
as well as relevant administrative authorities in charge of the implementation and
the control of this legislation are a necessary precondition for the implementation
of the EU legislation on the control of ozone depleting substances in the CEECs.

The necessary regulatory system would not only include legislation on the control
of ozone depleting substances in line with the international commitments (the
Montreal Protocol and its amendments) on substances that deplete the ozone layer
but would also require the establishment of the relevant administrative authorities
(national experts in the ministries responsible for the subject, customs authorities,
data gathering on.production and consumption of ozone depleting substances...).

As the phase out process accelerates in the industrialised countries, signatories to
the Protocol, the implementation process and the necessary associated
infrastructural and administrative measures become increasingly important.
Specific measures which will have to be ensured with respect to the CEECs will
‘therefore include: the installation of monitoring and control authorities, the
coordination between these and the customs authorities, mechanisms for
information exchange, technology cooperation and technology choices, public
awareness...

KEY MEASURES

. CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION :

The control of ozone depleting substances in the European Union is
legislated by the newly adopted Council Regulation (EC) 3093/94. The
Regulation encompasses all the measures for the control of production and
placing on the market and importation of ozone depleting substances in the
Community. These measures are directly applicable in all Member States.
The Regulation therefore contains in its entirety all the key measures to
ensure the effective control of these substances in the EU.
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Considering the fact that the EU legislation on the protection of the ozone layer
constitutes one single piece of legislation (EC Regulation 3093/94) it is difficult
to differentiate between Stage I and Stage IT measures.

The Regulation implements the commitments signed under the Montreal Protocol
and its amendments and even goes further than these measures to control the
production and the supply onto the EU market for a number of controlled
substances. :

In the framework of the commitments signed under the Montreal Protocol a
distinction has to be made between the different groups of controlled substances
and the urgency of their phase out.

CECs

A number of controlled substances such as the chlorefluorocarbons (CFCs) other
fully halogenated CFCs, halons and carbon tetrachloride will be phased out
entirely under the Protocol by the 1. January 1996, with the exception of a
limited number of essential uses, such as specific medical, uses for which these
substances can be used after this date.

In the light of future alignment with EU legislation the CEECs have the
possibility to fulfil these commitments concerning the phase out of these
established ozone depleting substances in the next few years.

The category of newly controlled substances under the Protocol and the EC
Regulation 3093/94 (HCFCs and methyl bromide) might represent more
difficulties for alignment of control measures in the medium term future. A
necessary precondition for alignment at EU level remains the ratification and -
implementation of the Montreal Protocol and all its amendments. In the case of
HCFCs and methyl bromide it is the Copenhagen amendment (1992) which
would need to be ratified and implemented.

The control measures foreseen under EC Regulation for the above substances g0
further than the Protocol. The basic principle of control for HCFCs for example,
is a quantitative limit (cap) based on the percentage of placing on the market of
CFCs and HCFCs in a reference year. For this group of substances there might
therefore be room for negotiation with the CEECs prior to alignment with EU
legislation in the form of allowing for raising this quantitative limit in line with
their consumption of these substances in the reference year or in the past.

In the area of the EU legislation where the free movement of products containing
controlled substances is concerned there might be potential internal market
problems which will have to be dealt with.

Once the control measures foreseen at international level under the Montreal

Protocol can be signed and implemented, the necessary institutional framework
will have to be established in order to assist the implementation process.
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The implementation of the EC Regulation on ozone depleting substances is
accompanied by the the implementation of technical measures, such as the setting
up of import quotas and the determining of essential uses exemptions every year,
for example. \ :

STAGE I MEASURES

Council Regulation 3093/94/EEC - | Council Regulation 3093/94/EEC of 15.12.94 on
OJ 1333 -22.12.94 ozone depleting substances.
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TELECOMMUNICATIONS

GENERAL INTRODUCTION

Telecommunications are of crucial importance for all European countries, both socially
and economically. Socially, broad access to telecommunications services contributes
substantially to the creation and maintenance of an open society. Economically, a fully
functioning and efficient private sector cannot be developed when telecommunications
are inadequate. Likewise, in an age of world-wide capital mobility, the effect of such a
deficiency on the economy in terms of investment is self-evident.

The basic policy principles relating to the telecommunications sector and development
targets tend to be similar, both in Western and Eastern Europe. What varies is the
approach taken by each country when managing these changes, their individual priorities,
financing methods, and their choice of technology. These policy principles include
keeping up with latest technological developments and improving networks standards to
match those of more developed trading partners. Other important principles are the
liberalisation of the markets for equipments, services, and infrastructure as well as the
harmonisation of network access, type approval, standards and other technical features.

Development of EU policy and regulation in the field of posts and telecommunications

The main direction of EU telecommunications policy has been set by the consultative
process initiated by the Commission on the basis of the 1987 Green Paper! and its
successors, by key Resolutions adopted by the Council and European Parhament and by
the European Court of Justice?.

The main steps since the 1987 Green Paper have been:

- the satellite Green paper of 19903

- the Telecommunications Review Consultation of 1992/934

- the Green Paper on mobile and personal communications in 19945

- the Green Paper on the liberalisation of telecommunications infrastructure and
cable television networks, part 1 and part 2 adopted 1994/1995 6

- the Council Resolutions of June 1988, December 1991, July 1993 and
December 19947 which adopted the results of the consultative process carried
out at each of the major steps.

Green Paper on the Development of the Common Market for Telecommunications Services and
Equipment, COM (87) 290 of 30.06.87

Case 202/88 France v. Commission as well as Cases 271/90 and 281/90 Spam Belgmm and Italy v,
Commission which upheld the Commission's Art. 90 Directives in the telecommunications sector.
COM (90) 490 0f20.11.90

COM (93) 159 0f28.04.93

COM (94) 145 0f 27.04.94

Part I: COM (94) 440 of 25.10.94; Part II: COM (94) 682 of 25.01.95

SN B W
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The common theme of the policy which has emerged in the progressive removal of
barriers to pan-European operation, service provision and equipment supply across the
EU's telecommunications market, is the evolving balance to be struck between
liberalisation and harmonisation, competition and public service.

In the field of postal policy, the Commission has issued the Green Paper on the

development of the single market for postal services in June 19928 and a Co}mniunic'ation

~ to the Council and the European Parliament on Guidelines for the development of
" Community postal services in June 1993%. On the basis of these Communications the
Council has adopted on 7 February 199410 a Resolution on the development of postal

services, and the Commission has been invited to propose the measures necessary for
implementing a Community policy on postal services.

In the meantime, the Commission's services are preparing legislative proposals providing
for a definition at Community level of the universal service and relating also to the
improvement of quality of service and the promotion of technical standardisation and
providing also for a definition at Community level of the scope of postal services which
may be reserved for universal service providers. ’

As an acquis communautaire has not yet been established in the field of postal services,
the followihg chapter will only deal with the EU telecommunications regulation and
those draft regulations which are expected to be adopted in the near future.

DESCRIPTION OF THE LEGISLATION

As laid down in the telecommunications policy documents!!, EU action has addressed
equipment, services and infrastructure separately, and with different time scales,
according to the economic situation in each of these sub-sectors. '

Competition has been introduced in the terminal equipment market by a Commission
Directive based on Article 90 (later supplemented for satellite communications)!? in
parallel with a Council Directive harmonising the laws and regulations of the Member
States!3 in this field.

In the services and infrastructure field the main steps were:
1) liberalisation of data transmission, voice telephony for closed user groups,

satellite and mobile communications, i.e. removal of special or exclusive
rights and introduction of licensing regimes for these services

7 88/C257/01, OJ C257/1 of 04.10.88; 92/C 8/01, OJ C8/1 of 14.01.92; 93/C 213/01, OJC 213/1 of
06.08.93; 94/C 379/03 0f 22.12.94 :

8 COM (91) 476 of 11.06.92

9 COM (93) 247 of 02.06.93

10 94/C 48/02, 03 16.02.94

11 see footnotes 1-6 of the introduction

12 Commission Directive 88/301, Commission Directive 94/46
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2)  in parallel to 1), 'd_evelopment of harmonised conditions for access to public
networks by providers of liberalised services, through "Open Network
Provision" (ONP)

3)  extension of liberalisation to the economically very significant service public
voice telephony (due by 1 January 1998, with transitional periods up to
1 January 2003 for Member States with less developed and small networks)

4) liberalisation of telecommunications infrastructure according to the same
timetable as under 3)!4 ’

5)  in parallel to 4), development of a regulatory framework governing inter alia
licensing conditions and procedures, interconnection of networks and
universal service obligations.

The ONP approach mentioned above under 2) has been elaborated as a Framework
Directive 15 which was followed by a Directive applying the ONP principles to leased
lines'6. The next step will be the application of ONP to voice telephony, for which a
revised proposal will be probably submitted to the next Telecommunications Council.
ONP principles should continue to serve as a basis for the regulatory framework in the
Union, and should be adapted as necessary in the light of further liberalisation in respect
~ of the entities covered and of issues such as universal service, interconnection and access
charges.

The Commission is to make proposals for legislative measures as a consequence of the
recent decisions, referred to under 4) and 5) above, by the end of 1995. By 1998 these
will have to be implemented by most of the Member States. The structure of the acquis
may be significantly changed in the process ("reform package").

In any case, whether a comprehensive or a gradual approach to competition is followed,
liberalisation measures must go hand in hand with an effective regulatory framework. A
central political objective for the EU has been maintaining and developing universal
service. This is certain to be a key objective in the preparations of the pre-accession
countries in this area. The political agreement on the full liberalisation of voice services
and now infrastructure reflects a EU consensus that monopoly is not the answer to
universal service. Instead, what is required is an appropriate period of preparation to re-
balance tariffs, and the putting in place of a regulatory framework that allows new market
players to make a fair contribution to the cost of universal service.

13 Council Directives 91/263, 93/68, 93/97

14 see footnote 6 of the introduction

13 Council Directive on the establishment of the internal market for telecommunications services
through the implementation of open network provision, 90/387 of 24.07.90

16 Council Directive on ONP applied to Leased Lines, 92/44 of 19.06.92
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CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

The specific requisites in the field of telecommunications are as follows:

. the existence of a well-developed regulatory mechanism for competition
governing both the private and the public sector!?

e the effective separation of the regﬁlatory function for the sector as a whole,
which will continue to be exercised by the public authontles from the
operational respon31b111ty for the public network!8

° the development of cost accounting systems which make it possible to identify
- relevant costs for the different services and mfrastructures provided by the
operators and other service prov1ders

° the designation and accreditation, by the government, of "notified bodies",
which will issue type approvals and other authorisations, in order to effectively
implement the Community's new approach to Technical Harmonisation and
Standards!® also in this sector; mechanisms for a posteriori checks (market
surveillance) and dispute resolution must be put in place.

In addition, liberalisation cannot be effective unless telecommunications operators and
service providers apply a non-discriminatory, transparent and cost-related tariff structure.
This requires early attention to re-balancing tariffs for local vs long-distance traffic and
the definition and costing of clear universal service obligations. ‘

For the allocation of frequencies and numbers/codes (numbering), the European Union
and its Member States are co-operating with the other countries of Europe in the
framework of CEPT (Conférence Européenne des Administrations des Postes et
Télécommunications). It is intended that measures at European Union level will only be
proposed when decisions on these matters by the CEPT bodies ERC (European
Radiocommunications Committee) and ECTRA (European Committee of
Telecommunications Regulatory Authorities) are not implemented by their members in a
timely manner?0. Therefore, the effective participation of the associated countries in the
bodies mentioned (of which they are all members) will contribute to the conditions for
alignment.

The Community can provide assistance with the setting up of the organisations and
mechanisms referred to under the regulation and standards headings, as well as with the
introduction of cost accounting systems.

17 The Commission has adopted Guidelines on the application of EEC Competition Rules in the

Telecommunications Sector, 92/C 233/02 of 06.09.91 ,

Similarly, the responsibility for the manufacturing sector must be effectively separated as well.
This becomes highly relevant with the introduction of public procurement regulation for the public
network operator by the Council Directives 93/38 and 92/13

selected references: Council Recommendation 84/549, Council Decision 87/95, Councﬂ
Resolutions 85C 136/01 and 93/C 219/02,

20 Council Resolutions 90/C 166/02, 92/C 318/01, 92/C 318/02

18
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KEY MEASURES

In the Telecoms sector all EU Internal Market related legislation is considered key, both
these adopted or likely to be adopted in the near future.

o - CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION :

The stage I measures are the essential provisions alrea<
simultaneous implementation.

STAGE I MEASURES

Equipment :

Commission Directive 88/301/EEC Commission Directive 88/301/EEC on

OJL131/73 0of 27.05.88 competition in the markets for tele-
communications terminal equipment.

Council Directive 86/361/EEC Council Directive 86/361/EEC on the initial stage

OJ L217/21 0f 05.08.1986 of the mutual recognition of type approval for
telecommunicatiens terminal equipment,

Council Directive 91/263/EEC Council Directive 91/263/EEC on the

OJ L128/1 0f23.05.91 ’ approximation of the laws of the Member States

: concerning telecommunications terminal
equipment, including the mutual recognition of
their conformity.
 Frequency Allocation and Numbering :
Council Directive 87/372/EEC Council Directive 87/372/EEC on the frequency
0J 1.196/85 of 17.07.87 bands to be reserved for the co-ordinated

introduction of public pan-European cellular
digital land-based mobile communications in the
European Community.

Council Directive 90/544/EEC Council Directive 90/544/EEC on the frequency

OJL310/28 0f 09.11.90 bands designated for the co-ordinated introduction
of pan-European land-based public radio paging in
the Community.

Council Directive 91/287/EEC Council Directive 91/287/EEC on the frequency

OJ L 144/45 of 08.06.91 band to be designated for the co-ordinated

introduction of digital European cordless
telecommunications (DECT) into the Community.

Council Decision 91/396/EEC Council Decision 91/396/EEC on the introduction
OJ L217/31 0f 06.08.91 of a single European emergency call number.
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Council Decision 92/264/EEC Council Decision 92/264/EEC on the introdxictidn
OJ L 137/21 of 20.05.92 of 3 standard international telephone access code
, in the Community.

~ (Note: this code has already been introduced in each of the pre-accession countries)

Services :
Commission Directive 90/388/EEC Commission Directive 90/388/EEC on _
01 1L192/10 of 24.07.90 competition in the markets for telecommunications
/ services. '
Council Directive 90/387/EEC Council Directive 90/387/EEC on the
0J L192/1 0£24.07.90 establishment of the internal market for
) telecommunications services through the
implementation of open network provision. -
Council Directive 92/44/EEC Council Directive 92/44/EEC on the application of
0OJ L165/27 of 19.06.92 open network provision to leased lings.

CHOICE OF STAGE Il MEASURES
DESCRIPTION & JUSTIFICATION :

As for the legislation already adopted, the Directive 94/46/EC on the liberalisation
of the markets for satellite terminals and services should be part of the stage II
measures (Category 1), because the relevant technical regulations have not been
adopted yet in the European Union.

The second category of stage II concems draft legislation in the field of

infrastructure, ONP, mutual recognition of licences for satellite services and data
protection, which is likely to be adopted within the next two years.
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STAGE II MEASURES

Legislation already adopted :

Commission Directive 94/46/EEC
OJ L 268/15 0f 19.10.94

Commission Directive 94/46/EEC amending Directive
88/301/EEC and Directive 90/388/EEC in particular with
regard to satellite communications

Legislation likely to be adopted in the near future :

Draft Commission Directive amending
Directive 90/388/EEC

. SEC (95) 308, text adopted by
Commission on 21.12.94, not yet
published in OJ

Draft Commission Directive amending Directive
90/388/EEC regarding the abolition of the restrictions on
the use of cable television networks for the provision of
telecommunications services.

Proposal for a EP and Council Directive
COM (93) 652 - COD 482 of 04.01.94

Proposal for a EP and Council Directive on the mutual
recognition of licenses and other national authorisations
for the provision of satellite network services and/or
satellite communications services.

COM (94) 210 of 10.06.94

(further reference: the Commission's "Communication
on Satellite Communications: the Provision of - and
Access to - Space Segment Capacity" should be taken
into ¢onsideration). .

Proposal for a EP and Council Directive
COM(94) 689 final of 31/1/95

Proposal for a EP and Council Directive on the
application of open network provision (ONP) to voice
telephony.

Proposal for a EP and Council Directive
COM (94) 41 - COD 438 0f 22.03.94

Proposal for a EP and Council Directive on mutual
recognition of licenses and other national authorisations
for telecommunications services.

Amended proposal for a EP and Council
Directive

COM(90) 314 final - SYN 288
COM(94) 128 - COD 288 of 13.06.94

Amended proposal for a EP and Council Directive
concerning the protection of personal data and
privacy in the context of digital telecommunications
networks in particular the Integrated Services Digital
Network (ISDN) and digital mobile networks.

Proposal for a Council Directive

COM (92) 422 of 15.10.92

0JC311 0£27.11.1992

common position reached by Council on
03.02.95

Council ref. 12003/1/94

Proposal for a Council Directive on the protection of
individuals with regard to the processing of personal
data and on the free movement of such data; this may
be adopted in the near future (see also contribution
on personal data protection).
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“ - DIRECT TAXATION II
GENERAL INTRODUCTION

Direct taxes are not harmonised at EC level; attempts to harmonize corporation taxes
have been abolished. EC measures in this field aim at facilitating administrative co-
operation between the national tax authorities and at removing obstacles to cross-border
activities of enterprises. However, the fundamental Treaty principles, in particular that of
non-discrimination, have to be respected by the national tax rules.

The only harmonisation which has taken place in the field of company taxation is that of
capital duty. The relevant directive is, however, much more important as a barrier against
the creation of similar levies than as a harmonisation of capital duty.

It would also be useful to keep in mind the two existing recommendations in the field of
direct taxation, when the national systems are being shaped; these are. the
Recommendations 94/79/EC of 21.12.1993 (OJ L39 of 10.02.94) on the taxation of
certain items of income received by non-residents and 94/390/EC of 25.05.1994 (OJ
L177 of 9.07.94) concerning the taxation of small and medium-sized enterprises.

DESCRIPTION OF LEGISLATION

Art. 100 of the Treaty is the only basis for EC measures in the field of direct taxation.

No appreciable progress was possible due to the unanimity requirement of Art. 100,
confirmed by the Single European Act which excluded taxation explicitly from the
majority principle normally applicable to internal market measures under Art. 100A.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATI ON

Taxes are administered at national or sub-national level. Co-operation between nationa
administrations takes place mainly under bilateral tax conventions, but also according tc
the harmonized rules on mutual assistance. Informal co-ordination is being done rathe;
through OECD than through Community action.
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KEY MEASURES
A;l adopted measures are considered to be key measures.
»  CHOICE OF STAGE I MEASURES

DESCRIPTION & JUSTIFICATION :

The two basic measures which should be implemented from the outset, are
Directive 77/799 on mutual assistance in direct and indirect taxation and Directive
69/335 on capital duty. The first of these would immediately integrate the CEEC
authorities into the system of exchange of information, whereas the second would
‘limit the danger of taxing company formation at a rate higher than 1 % of the

assets. '

STAGE I MEASURES

Council Directive 77/799/EEC Council Directive 77/799/EEC of 19 December 1977
OJL 336,27,12.77, p.15 .| concerning mutual assistance by the competent

as amended by authorities of the Mémber States in the field of direct
Directive 79/1070 (OJ L331 of 27.12.79) and indirect taxation,

and by

Directive 92/12/EEC (OJ L 76 of 23.03.92)

Council Directive 69/335/EEC " | Council Directive 69/335/EEC of 17 July 1969

OJ L 249, 3.10.69, p.25 concerning indirect taxes on the raising of capital.

as amended by

Directive 73/79 (OJ L103 of 18.04.73);
Directive 74/553 (OJ L303 of 13.11.74);
Directive 85/303 (OJ L156 of 15.06.85

. CHOICE OF STAGE Il MEASURES
DESCRIPTION & JUSTIFICATION ;

The structural adaptations for cross-border activities should be envisaged, once
modernised tax systems have been satisfactorily established.
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STAGE I1 MEASURES

Council Directive 90/434/EEC Council Directive 90/434/EEC of 23 July 1990 on the common
OJ L 225,20.8.90, p.1 system of taxation applicable to mergers, divisions, transfers of
' assets and exchanges of shares concerning companies of
different Member States.
Council Directive 90/435/EEC Cotincil Directive 90/435/EEC of 23 July 1990 on the ¢ommon
OJ L. 225, 20.8.90, p.6 system of taxation applicable in the case of patent compaties
and subsidiaries of different Mémber States.

Complementary to EC Law .
Convention 90/436 : | Convention (of the Member States) 90/436 of 23 July 1990 on

(OJ L 225,20.8.90, p.10) the elimination of double taxation in connectioti with the |
o adjustment of profits of associated enterprises. :

Remaining Key measures not identified in preceding stages

*  The proposals on :

- carry-over of losses of undertakings COM(84)404
(OJ C253 0f 29.09.84);

- a common system of withholding tax on interest income COM(89)60
(OJ C141 of 7.06.89);

- losses of permanent establishments and subsidiaries COM(90)595
(O3 C53 0f 28.02.91)

should be taken into consideration, once they ate adopted by the Council
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FREE MOVEMENT OF GOODS IN UNHARMONIZED
| OR PART-HARMONIZED SECTORS

' GENERAL INTRODUCTION

The market concept refers to a trading area devoted wholly to the sale of products The
single market rests on the assumption that goods traded on the market of one Member
State of the Community can move freely through the other Member States of the
Community. This is the practlcal expressxon of the principle of free movement of goods.

Hence to ensure the free movement of goods within a single market all tariff barriers
(customs duties and charges having equivalent effect) and non-tariff barriers (any other
measure making imports more difficult or more costly) must be removed.

The Treaty contains a strmg of provisions aimed at eliminating customs duties and
charges having equivalent effect (Articles 9-12) and quantitative restrictions on ‘imports
or exports and measures having equivalent effect (Articles 30-36). In addition, the Treaty
requires Member States to adjust state monopolies of a commercial character
(Article 37), lays down rules governing the activities of undertakings and the granting of
exclusive rights by Member States (Articles 85-86 and 90), establishes rules governing
the grant of state aids to undertakings (Articles 92-93) and outlaws’ discriminatory tax
treatment as between national products and products from other Member States of the
Community (Articles 95-99).

The free movement of goods is dealt with more particularly in Article 30 et seq. of the
Treaty. -

However, none of these provisions defines the concept of the goods concerned. The
Treaty goes no further than to establish that its provisions apply to products originating in
the Member States and those from non-Community countries in free circulation in the
Member States (these are products from non-Community countries in respect of which
import formalities have been completed and any customs duties and charges having
equivalent effect that are due have been collected in a Member State). Only the case law
established by the Court of Justice has shed light on the scope of the concept and made it
possible to define goods subject to the rules of the Treaty as any product on which a
monetary value can be set.

Article 30 ef seq. likewise failed to define what constitutes a trade barrier; they merely
stipulate that quantitative restrictions on imports or exports and charges having
equivalent effect are prohibited. The trade barrier concept has been clarified as a result of
statements of position by the Commission and the case law established by the Court of
Justice. - :
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Trade barriers may take the form, for example, of import or export licenses, the
requirement to meet statutory national specifications with regard to the weight, shape or
dimensions of products, incentives to buy national products or the requirement to have a
legal representative in a country in order to sell products there. -

Thus, in order to overcome the barriers stemming from different sets of national rules, the
principle of mutual recognition of legislation was derived from Court of Justice case
law, and more particularly its judgment in the "Cassis de Dijon" case. As a result of this
judgment, a product legally manufactured and/or marketed in one Member State must be
able to circulate freely in the other Member States of the EU, regardless of whether it
corresponds to the rules laid down by those Member States.

This is because the aims of national laws which might underlie certain product
specifications relating, for example, to protection of health, safety or the environment are
in many cases identical. It follows that the rules and monitoring arrangements established
to attain those aims are equivalent, even though they may take different forms, and
should in normal circumstances be recognized in all Member States. '

It remains the case, however, that mutual recognition, resting as it does on the national
rules of the Member States, cannot function in sectors where the disparities between
bodies of legislation are so substantial that agreement on equivalence is impossible. In
such cases it is necessary to adopt common rules allowing products to be marketed on all
the markets of the Member States, provided they meet requirements laid down at
- Community level. The harmonization at Community level of rules governing a sector
provides undertakings with a level playing field throughout the Community.

Limits to the application of the principle of mutual recognition

The free movement of goods comes up against its limits where the Member States appeal
to overriding necessity or the reasons given in Article 36 of the Treaty to justify the
retention of measures restricting trade. They are made the object of the contribution on
the free ciruculation and safety of industrial products. Examples include the question of
what constitutes fair trade, and also protection of the environment, consumer protection
and protection of public health, public policy and protection of industrial and commercial
property. Moreover, the Court of Justice has set outer limits to the application of
Article 30 of the Treaty, by removing from its scope certain methods of selling goods
provided they are not discriminatory. :

DESCRIPTION OF THE LEGISLATION

One of the fundamental aims with a view to completing the internal market has been,
since the entry into force of the EC Treaty, the abolition of quantitative restrictions and
measures having equivalent effect which constitute barriers to trade within the EU, as
laid down by Article 30 et seq. of the Treaty, formally establishing the principle of
freedom of movement of goods.
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The concept of measures having an effect equivalent to that of quantitative restrictions

was worked out by Commission statements of position and above all by the case law of
the Court of Justice. Such measures include those aimed solely at imported products -
(measures that are discriminatory by their nature, such as import licenses); measures

which, while applying both to national products and to imported products, are in practice

more restrictive of imports (measures that have a de facto discriminatory effect such as

indication of origin or the requirement to have a representative on the temtory of the

country); and, lastly, measures which, though affecting both national products and

irtigorts, are found to be disproportionate to the aim in view, which may for example be

to pietect the consumer, to ensure fair trade or to protect health.

In the BU, the principle of mutual recognition as described above, stemming from
Article 30 of the EC Treaty, has been applied since the 1980s. However, as it is not
always possible to find equivalence between national laws because of substantial
disparities between bodies of national leglsla’uon harmonized provisions have been
adopted (for exartiple in the case of the rules on labeling of foodstuffs). Once a climate of
mutual trust had béen established between the authorities of the Member States, trade
barriers fell away with effect from 1 January 1993. As border controls by definition
affect only imported products, they no longer have any justification in the context of a
single market.

It has to be remembered, however, that even in_sectors in which harmongtmn has
taken_place, the Treaty rules still apply. Such is the case, for example, with

Directive 89/398/EEC concerninig foodstuffs intended for particular nutritional uses,

which makes provision for the marketing of products listed in Annex 1 to be subject to
authorization, the detailed rules for which have to be considered in the light of Court of
Justice case law relating to Article 30 of the Treaty.

Thus the concept of measures having an effect equivalent to that of quantitative
restrictions and the concept of mutual recognition as interpreted by the Court of Justice
were clarified in interpretative communications, information documents produced by
the Commission and made available to business people and the authorities of the Member
States. They include the interpretative communication on the "Cassis de Dijon" case,
dated 20 February 1979; the communication on parallel-imports of proprietary medicinal
products for which marketing authorization has already been granted, dated 6 May 1982;
the interpretative communication of 4 December 1986 on price controls and
reimbursement of the medicinal products; the notice concerning type approval and
tegistration procedures for vehicles previously registered in another Member State, dated
4 November 1988; the communication on the free movement of foodstuffs within the
Cortimunity dated 24 October 1989; the communication on the names under which
foodstaffs are sold, of 15 October 1991; and the "Peeters" communication on the use of
languagés in the marketing of foodstuffs, dated 23 December 1993.

Lastly, it should be pointed out that mutual recognition is but one instrument for
achieving the aim of ensuring free trade, others being observance of certain principles
governing the detailed arrangements for authorization procedures, the time limits for the
issue of an authorization, the costs of such procedures (which must not be excessive), the
abolition of reservations favouring national products such as "buy national" clauses, and
the elimination of preferential arrangements in favour of supposedly disadvantaged
national producers or products.

Preventive measures: Directive 83/189/EEC
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One device for preventing trade barriers being erected by means of legislation is provided
by Directive 83/189/EEC, which stipulates that Member States must notify draft
technical rules to the Commission before they are adopted. This enables the Commission
to comment and where necessary gives Member States an opportunity to amend drafts
before adoptlon thus ensuring that trade barriers are not created (see sectlon on free
movement and safety of industrial products).

Retr ctive checkin

The aim of the Commission proposal®* for a Council and Parliament Decision
establishing a mutual information procedure on national measures derogating from the
principle of free movement of goods within the EU is to require the Member States to
give notice of measures to prohibit the marketing of products for reasons which they
consider justified under Article 36 of the Treaty or in the light of the circumstances of
overriding necessity recognized by the case law of the Court of Justice. This is because
transparency offers the only means of dealing swiftly with barriers to the movement of
goods and hence of checking the application of the principle of freedom of movement.
The proposed Decision would, however, apply only to national measures which are not
notifiable already under other Community mstruments which provide for similar
notification arrangements.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

Preconditions fgr the application of mutual recognition

Application of this principle may be considered at three levels:

- recognition of certification bodies,

- recognition by Member States of the Union of tests already carried out in the
CEECs and vice versa;

- recognition by Member States of the EU of products legally manufactured
and/or marketed in the CEEC countries and vice versa.

Hence the primary conditions for application of this principle must be:

(a) the existence of product safety certification bodies operéting in accordance with the
same rules as similar bodies in existence in the EU (i.e. in accordance with the
EN 45000 standards);

(b) the existence of laboratories carrying out tests on products requiring it, e.g. certain
food products containing additives or vitamins). These would be either private or
public laboratories whose tests would be recognized in other Member States of the
EU;
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(c) the existence of product monitoring machinery (e.g. authorization procedure for
products containing certain substances such as vitamins or additives: authorization
procedures for parallel imports of medicinal products).

The monitoring machinery for foodstuffs in the various Member States of the Union is
under the care of the relevant departments of the health ministry in each country. Some of
the work involved may also be delegated to private monitoring bodies, as for example in
the case of analysis of the composition of certain products presenting health problems.

It must also be noted that "pre-emptive" checks can be justified only where the products
concerned may entail a health risk. This is because the normal rule is that where a
product is marketed legally in another Member State of the Community, further checks
should not be necessary. -

KEY MEASURES

The abolition of quantitative restrictions and the elimination of discriminatory measures
affecting only imported products are prerequisites for the application of the principle of
free movement of goods in trade between the Member States and the CEEC countries.
Merely abolishing this type of trade barrier is not sufficient, however, for the
establishment of free movement of products between the European Union countries and
the CEECs. It is also essential to abolish other protectionist measures which, while
affecting both national products and imports, are discriminatory in effect (as for example
in the case of indications of origin or the requirement to have a national representative).

o CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION :

To establish the principle of non-discrimination and to abolish quotas. All
discriminatory provisions or practices have to be abolished. These might include
the following: measures imposing, for imports only, maximum or minimum prices
above or below which the imports would be prohibited, reduced or subject to
conditions likely to make importing difficult; measures subjecting imports only to
payment of a security or deposit; "buy national" incentives or measures laying
down time limits that are inadequate or, on the other hand, excessive in relation to
the normal procedure for carrying out the operations concerned; and measures
giving national products preferential treatment over imports.
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CHOICE OF STAGE Il MEASURES
DESCRIPTION & JUSTIFICATION :

It may be necessary to review national measures covering the weight, composition,
labeling, manufacture and description of products. National rules on, for example,
the composition of a product (e.g. pasta), where harmonized rules at Community
level do not exist, even though there are rules applying to products manufactured
on pational territory and the territory of other Member States, may have the effect
of hampering trade. ‘ V '

A producer in a Member State has to modify his production according to the
country where the export market is situated, and the effects can be substantial.
Abolition of this type of barrier depends on the CEEC markets having the capacity
to withstand the market presence of products from the Member States of the EU.
Such a presence would in any case occur as a result of the abolition of quantitative
restrictions and formally discriminatory measures. :

Abolishing this second type of barrier, which is admittedly more difficult to deal
with, would open up more extensively the markets concerned to EU products.

In this connection, detailed acquaintance with Court of Justice case law relating to

Article 30 is essential for carrymg out the task of amendmg legislation or adjusting
administrative practices.
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PUBLIC PROCUREMENT

GENERAL INTRODUCTION

- One of the fundamental principles of the single market is that all firms must have

~ a fair chance of winning public contracts, i.e. contracts awarded by public

authorities and by entities operating in the water, energy, transport and

telecommunications sectors. There are considerable economic interests at stake in

public contracts, whether these be for works, supplies or services, since out of an

estimated gross domestic product of ECU 3 891 billion for the Community in

1990, public expenditure is estimated at ECU 1 790 billion and public
procurement at ECU 595 billion, equivalent to around 15% of GDP.

- The Community institutions have clearly opted for full and effective competition

in the public procurement field, thereby ensuring economic growth in the Union.

It is in the interests of all players in the economy that there should be competition

for public purchasing: competitive procurement enables governments to use

public funds more efficiently, offers industry greater commercial opportunities,

- and affords consumers the assurance that funds transferred to public bodies are
used efficiently and that the services rendered are of a high standard.

- To that end, the Council, Parliament and the Commission have created a
Community legislative framework covering works, supply and service contracts
awarded both by traditional contracting authorities (bodies belonging to central
government and regional and local authorities) and by public, semi-public and
private entities operating in the water, energy, transport and telecommunications
sectors (utilities). Application of this Community legislation is monitored by the
Commission and by the Court of Justice and national courts, which has made it
possible to develop a body of case-law that usefully supplements the legislative
framework.

- In addition to the principles enshrined in the Treaty, a number of directives have
been adopted. These harmonize the rules governing the award of contracts by
requiring proper advertising and transparency, establishing an order of preference
between award procedures, laying down common rules on technical specifications
and fixing criteria for selecting candidates and awarding contracts. They also
make remedies available to firms in the event of a breach of Community law on
public procurement or of the national rules transposing it.

- Substantial results have already been achieved, demonstrating that the single

market is effectively opening up and that all firms, including SMEs, now have
more opportunities than ever before to bid for contracts in fair conditions.
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- The European Union has also launched a large number of support measures. One
scheme focuses on training of staff involved in procurement; training is deemed
essential if the applicable legislation is to be implemented correctly and
efficiently. ~ Another project is intended to boost the effectiveness of the
transparency and advertising required by the directives; it involves standardizing
the presentation of, and the terminology used in, notices that have to be submitted
for publication in the Official Journal of the European Communities, so that the
information disseminated is precise and easy to use by firms, and also upgrading
computerized information systems. A further initiative is aimed at promoting the
development of consultancy firms which help businesses, and SMEs in particular,
to tender for contracts. ‘

DESCRIPTION OF THE LEGISLATION

Community legislation on public procurement covers three main areas:

- procurement by public contracting authorities, i.e. central government and
regional or local authorities;

- procurement by contracting entities operating in the water, energy, transport and
telecommunications sectors; '

-  the remedies, or review procedures, which must be available in the event of a
breach of the Community legislation.

Procurement by contracting authorities at central, regional or local government
level :

The contracts concerned are therefore those awarded by central government, regional or
local authorities and public or private bodies under their control. These contracting
authorities award supply, works and service contracts to meet their own operating
requirements and in order to provide public services. The contracts can vary widely in
value since they may relate, for example, to the purchase of educational materials by a
municipality or the construction of a new item of infrastructure such as a motorway,
offices for a government department, a university or a hospital.

These contracts fall within the scope of Directives 93/36/EEC, 93/37/EEC and
92/50/EEC, the provisions of which have been incorporated into Member States' national
laws. '

They must be awarded in accordance with a number of rules relating to the publication of
tender notices, the allowance of long enough deadlines for the submission of applications
and tenders, the use of European standards for defining technical specifications, the
choice of procedures ensuring the widest possible competition for contracts, and the
choice of criteria for selecting candidates and awarding contracts.
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Procurement by contracting entities operating in the water, energy, transport and
telecommunications sectors

Contracts awarded by entities operating in the water, energy, transport and
telecommunications sectors are extremely important economically. They consist of
supply, works and service contracts awarded in connection with the activities involved
in: '

- providing or operatmg networks for the production, transport or dlstrlbutlon of
drinking water, electnc1ty, gas or heat;

- exploiting a geographical area for the purposes of exploring for or extracting oil,
gas or coal or providing carriers with airport or maritime or inland port facilities;

- operating rail, tram or bus transport nétworks;

- providing or operating public telecommunications networks or prov1d1ng pubhc
telecommumcatlons services.

The fact that the some of these entities come under public law and others under private
law prompted the Community to make the rules somewhat more flexible than those
applicable to contracting authorities at central, regional or local government level. These
rules are laid down in Directive 93/38/EEC.

Review procedures

The opening-up of public procurement to Community-wide competition calls for
guarantees of transparency and non-discrimination. For this to become effective, review
procedures, or remedies, must be available to firms in the event of an infringement of
Community law: a lack of proper remedies deters firms from bidding for contracts in
other Member States.

The review procedures must be effective and swift, in order to cater for the specific
features of the award of ‘contracts, in particular the fact that the process is completed
quickly. The review bodies must therefore deal with any infringements as a matter of
urgency in order to enable unlawful decisions to be set aside and damages to be awarded
to firms that have been harmed as a result of the infringements.

Review procedures are provided for by Directive 89/665/EEC in the case of contracts
awarded by contracting authorities at central, regional or local government level and by
Directive 92/13/EEC in the case of contracts awarded by entities operating in the water,
energy, transport and telecommunications sectors.
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CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

To determine the conditions that need to be met prior to any alignment of the CEECs on
the European Union in the public procurement field, some aspects of the situation
prevailing in the European Union deserve to be mentioned. The context is one of a
market economy in which private initiative and price-formation mechanisms can develop.
Within this economic framework, legal instruments are in place to ensure the free
movement-of goods and services, together with transparency and competition in public
procurement. ‘ '

Consequently, the adoption of a body of legislation aimed at opening up public
procurement to competition presupposes the existence of a legal environment that creates
the necessary conditions for the free movement of goods and services, competition
between economic operators and the control of public aid. This must be regarded as an
essential precondition that must be met no later than the time the legislation on public
procurement is set in place.

As regards the implementation of such legislation, special attention should be devoted to
the structures responsible for the areas concerned. The entities awarding contracts must
therefore be precisely defined. Entities could initially be brought within the scope of the
legislation according to the amount of their purchases (central entities, the most
important local entities, management entities in the water, energy, transport and
telecommunications sectors). It is also necessary to design and set up a body responsible
for managing the different aspects of public procurement policy; its tasks would include
ensuring that the rules are properly applied, giving expert advice on public purchasing
and providing information and training on public procurement. It is important to ensure
that tender notices are published nationwide; a body which is familiar to the business
community must therefore publish these notices at frequent enough intervals. Lastly, it is
essential for there to be monitoring and review bodies, whether these be judicial or
quasi-judicial in nature. _ '

A gradual, differentiated approach

The Member States of the European Union have had to apply very gradually rules on the
award of works contracts, supply contracts and then contracts in the water, energy,
transport and telecommunications sectors, followed by service contracts and finally rules
on review procedures. Similarly, Spain, Portugal and Greece have been granted
transitional periods to enable them to adjust to the new European rules; these periods
have not yet expired for some of the directives.

- The same gradual approach should therefore be adopted for the CEECs. Those
responsible for procurement decisions will have to be familiarized with
completely new rules for putting contracts up for competition; private enterprise
will also have to be made aware of the resulting opportunities for winning
contracts. The acquisition of these new patterns of behaviour can only be a
gradual process.
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- The approach should also be differentiated. Even if all the CEECs have already

- introduced legislation on public procurement or are poised to do so, certain

differences should be taken into account. These differences are to be found in the

content of the legislation itself, but also, more generally, in the economic and

legal situation prevailing in each of the CEECs. It would therefore be difficult to

imagine that all the CEECs could adjust to the EU public procurement legislation

at the same speed; individual timetables could be drawn up following bilateral
contacts between European Union representatives and each of the CEECs.

KEY MEASURES

The principles enshrined in the Treaty and the six directives on public procurement form
a consistent whole which covers all the sectors in which public contracts are awarded and
makes it possible to impose penalties in the event of a breach of Community law on

public procurement or of the national rules transposing it. (Treaty: - Article 30: principle of the
free movement of goods, - Article 59: principle of the freedom %o provide services, - Article 52: principle
of the right of establishment ; Case-law of the Court of Justice: principle of equal treatment of tenderers
(judgment of 22 June 1993 in Case C-243/89 Commission v Denmark)

All these rules should therefore ultimately be mcorporated into the legislation of the
CEECs.

° CHOICE OF STAGE I MEASURES
DESCRIPTION & JUSTIFICATION

The CEECs have by now all adopted, or are poised to adopt, legislation covering
public procurement in varying degrees of detail, based largely on the model
procurement code developed by the United Nations Commission on International
Trade Law (Uncitral) and on some of the Community public procurement
directives.

The first stage would therefore involve analysing this existing or draft legislation
with a view to identifying:

- the presence of the essential features on which the "“acquis
communautaire"” is based;

- the essential features which have not been included;

- any points which are incompatible with the "acquis communautaire".
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For guidance, the analytical matrix would include the following provisions:

STAGE I MEASURES

Directive 93/36/EEC
OJNo L 199, 9.8.1993

Directive 93/36/EEC of 14 June 1993
~  Title I, at Jeast Article 1(d), (¢) and (f) and
Article 6
|- Title ], Article 8
~  Title II1, at least Article 9
- Title IV, at least Articles 22, 23 and 26

Directive 93/37/EEC
OJNo L 199,9.8.1993

Directive 93/37/EEC of 14 June 1993

{ - Title I, at least Article 1(¢), (f) and (g) and
Article 7

- Title 11, Article 6

~ Title I, at least Article 11

~ Title IV, at least Articles 26, 27 and 39

Directive 92/50/EEC
OJNo 1 209, 24.7.1992

Directive 92/50/EEC of 18 June 1992
- Title §, atleast Article 1
- Title 11, at Jeast Article 11
1 - Title TV, Asticle 14
-~ Title V, at Jeast Article 15
~ ‘Tigle VI, at deast Articles 31, 32 and 36

Directive 93/38/EEC
OJNo L 199, 9.8.1993

Directive 93/38/EEC of 14 June 1993

- Title ], at least Article 1(7)

- Title IT], at Jeast Article 18 ;
- Title 1V, at least Asticles 20,21 and 22
~ Title V, at least Article 34

Directive 89/665/EEC
OJ No L 295, 30.12.1989

Directive 89/665/BEC of 21 December 1989
- Articles § and 2
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CHOICE OF STAGE Il MEASURES
DESCRIPTION & JUSTIFICATION :

The second stage would be aimed at setting in place in the CEECs the entire

"acquis communautaire" in the public procurement field. The approach could, of

course, be progressive. This comprehensive body of binding rules could thus be

applied initially to the most important entities and subsequently to all entities
- corresponding to those covered by the Community directives.

STAGE II MEASURES

Directive 93/36/EEC
(OJNo L 199, 9.8.1993)

Directive 93/36/EEC of 14 June 1993
coordinating procedures for the award of public
supply contracts

Directive 93/37/EEC
(OJNo L 199, 9.8.1993)

Directive 93/37/EEC of 14 June 1993 concerning
the coordination of procedures for the award of
public works contracts s

Directive 92/50/EEC
(OJ No L 209, 24.7.1992)

Directive 92/50/EEC of 18 June 1992 relating to
the coordination of procedures for the award of
public service contracts

Directive 93/38/EEC
(OJNo L 199, 9.8.1993)

Directive 93/38/EEC of 14 June 1993
coordinating the procurement procedures of
entities operating in the water, energy, transport
and telecommunications sectors

Directive 89/665/EEC
(OJ No L 295, 30.12.1989)

Directive 89/665/EEC of 21 December 1989 on
the coordination of the laws, regulations and
administrative provisions relating to the
application of review procedures to the award of

| public supply and public works contracts

Directive 92/13/EEC
(OJNo L 76, 23.3.1992)

Directive 92/13/EEC of 25 February 1992
coordinating the laws, regulations and

| adminjstrative provisions relating to the

application of Community rules on the
procurement procedures of entities operating in
the water, energy, transport and
telecommunications sectors
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FINANCIAL SERVICES

TABLE OF CONTENTS

I Financial Institutions
1I. Insurance

GENERAL INTRODUCTION

One of the cornerstones in a successful transformation from a centralised economy to a
‘market economy is the creation of a well-developed financial sector. The financial sector
is one of the key elements for economic performance because it is via the financial sector
that private savings and other available capital is allocated to investment. Another
important function for the financial sector is to co-ordinate economic activities toward
the most productive use of available capital. Therefore a market economy cannot function
without a well-developed and competitive financial sector. ‘

A financial sector cannot be established overnight but has to be created in stages. The
order in which the different elements have to be implemented depends on the type of
financial system which has been chosen. Independently of this, it is of the greatest
importance that the users of the financial system (both domestic and internationally) have
full confidence in the system. This trust can only be created via prudential legislation and
~ the creation of efficient supervision or control of the companies in the financial sector.

-The aim of EC co-ordination within the financial sector has been to establish a single
market for financial services. This was done on the basis of already existing - and in most
cases - correctly functioning financial sectors in the Member States. The main purpose
was therefore not to build up the financial systems but more to co-ordinate the minimum
requirements for the different type of institutions in order to create a uniform minimum
standard and a more level playing field as the basis for home country control and the
single licence.

This is not to say that no developments took place during the process of co-ordination but
the fundamentals were already there.

The three elements needed in order to develop a correctly functioning financial sector
are: a) trained and reputable personnel, b) appropriate legislation and c) effective
supervisory bodies to ensure that the financial institutions are respecting the laws and
regulations under which they work. Financial services in a centralised economy are quite
different from financial services in a market economy. Therefore training is one of the
most urgent needs, not only for the employees in the industry but as much for the staff of
the supervisory bodies.
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When drafting laws and regulations for the financial sector it is important to have the
actyal "know how" level of the industry in mind and not to allow the sector to do more
than it is qualified to do. F inally, qualified supervisory bodies mean that the supervisory
staff must be well trained but also be sufficient in number to make it possible to supervise
or control all the authorised firms on a timely basis. Without a correctly functioning
supervisory body even the most advanced regulations will make no sense. Therefore,
every effort must be made to strengthen the quality of the supervisory bodies so ‘that they
are able to perform their duties adequately.

It should be stressed that the order in which the EC directives within the financial sector
have been adopted and the different elements they have co-ordinated do not always
reflect the most logical order for a country which has to build up a financial sector from
scratch, The different directives include elements and principles for which co-ordination
was needed at the time of adoption. Before then national discretion was sufficient. This
means that the CEECs ought to make themselves acquainted with all the directives within
a sector and implement in the first stage some of the elements which first might be
mentioned in the stage two measures. An example is the minimum start up capital for
credit institutions which was co-ordinated in the second banking directive at a minimum
of ECU 5 mio. The CEECs must decide (from the beginning) upon what they want as
minimum start up capital.

I. Financial Institutions

INTRODUCTION

Financial institutions will in this context be interpreted in a broad way as covering
all institutions within the financial sector but excluding insurance undertakings.
Correctly functioning financial institutions are essential in a modern market
economy. That is not to say that all the different types of financial institutions
should have same high priority when it come to the order in which they are
established because some of them depend on the existence of the others. '

The creation of an efficient banking system in which savings are transformed into
loans to industry on market (economy) terms is of the utmost importance. The
~ creation of an efficient payments system is also peeded. Furthermore, the capital
market can contribute to the allocation of capital to industry via correctly
Afunctioning stock exchanges, just as the establishment of collective or mutual
investment funds together with other institutional investors such as pension funds
can provide valuable capital for investment in industry and the private sector,
especially the housing sector, while at the same time giving a larger section of the
population a stake and interest in the financial markets. '

At the time when the EC started its co-ordination of the financial sector all Member
States already had well-developed financial sectors. The co-ordination which has
taken place was therefore more a question of fixing minimum standards for the
industry in the preparation for the Internal Market rather than an attempt to develop

the financial sector.
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DESCRIPTION OF THE LEGISLATION

Financial institutions are service providers and in many respects are not different from
other service industries. Their success depends on their ability to provide the right
products at the right price in competition with other providers. The difference between
them is that financial institutions are handling customers' money and the failure of a
financial institution, and a credit institution in particular, could lead to substantial losses
for its customers. This is not acceptable for the community and therefore much stricter
regulations are needed for financial institutions than for other service providers in
general. The main purpose of those regulations or prudential rules is on one hand to
protect the institutions customers but to protect the financial industry from contagion risk
stemming from the failure of one of the financial institutions.

The main purpose of the co-ordination which has taken place within the financial
institutions has been the creation of the Single Market. The break-through came with the
adoption in 1985 of the directive on collective investment funds (UCITS) in which the
three -basic principles for the creation of the Internal Market were laid down. The
principles are: a) harmonisation of the authorisation conditions and the prudential
- standards, b) home country control and ¢) mutual recognition of the national supervisory

standards. The same principles were later adopted in the field of credit 1nst1tut10ns and for
mvestment ﬁrms :

As already mentioned in the general introduction to the financial sector the main problem
within the EU was not to establish financial institutions but to' agree on the minimmum
harmonisation needed in order to create the basis for mutual tecognition of the different
national supervisory systems. One could also say that what was needed was mutual trust
between the national authorities, trust that the other supervisors would be able to carry
out their supervisory obligations in the same qualified way as the national supervisor
would do. Again, trust and confidence is essential for 4 eotrectly functioning financial
system, not only trust in the way in which the institutions themselves are doing business
but also in the way the supervisory authorities are performing their duties.

CONDITIONS NECESSARY TO OPERATE THE LEGISLA TION

Legislative approx1mat10n in the field of financial sector legislation in general ﬁf@-
supposes the existence of a basic legislative environment. Included in this basi¢
legislation or regulation are regulations concerning the establishment of companies,
regulations concerning accounting and rules for controlling or auditing the companies.
The level of this regulation corresponds to the levels described under Company law, and
Accounting - conditions necessary to operate the legislation.
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A condition (but not necessanly a pre-condition) for the functioning of the financial
sector is the establishment of an effective settlement system to deal with transactions
between the different financial institutions. Until now no directives have been adopted
concerning settlement systems but a proposal dealing with the effectiveness of existing
schemes is under discussion.

Credit ihstitutions.

With those basw pre-conditions of alignment in place the most important first step will
be the establishment of a supervisory authority to oversee the credit institutions (or banks
as they normally are called). The role of the supervisory authority is to make rules for
granting the authorisation to credit institutions and rules on prudential requirements and
then to control that the credit institutions fulfil these requirements (especially solvency).

The pre-conditions mentioned above will be sufficient for most of the different banking
activities but not all of them. One very important activity, and especially in economies
transforming themselves into market economies, is mortgage credit. A correctly
functioning mortgage credit sector cannot exist without a legal infrastructure, such as
clear rules for ownership of real estate, transparency concerning old claims (e.g. taxes) on
the property and a correctly functioning land-register, where mortgages can be registered
and legal provisions to enforce the mortgages. Development of a valuatlon profession
could also be recomnmended.

Securities'

Before stock exchanges can be established it is necessary that laws concerning issue and
ownership of securities be adopted.

Collective investment funds

A pre-condition for the establishment of collective investment funds is that securities
are issued and traded on regulated markets.

KEY MEASURES

All directives or measures which are an integr
sector have been included as key measures, wh
has been to facilitate the functioning of the market have been left out.

e  CHOICE OF STAGE I MEASURES
. DESCRIPTION & JUSTIFICATION :

As mentioned above the EU directives dealing with financial institutions have not
been tailored to serve as a model for creating a financial sector.
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The directives chosen to form the first stage measures are those which introduce the
basic principles for establishment of financial institutions, but there are elements in
the second stage measures which it could be beneficial to introduce at an early stage.
In the first stage efforts should be concentrated on implementing the principles laid
down in the following directives from each of the following financial sectors: -

A. Credit institutions.

1.

The first banking Directive which lays down the principles of right of
establishment and the freedom to provide services and the establishment
of a supervisory authority. It applies to the taking-up of the business of
credit institutions i.e. the business of receiving deposits from the public
and granting loans, and establishes the essential requirements for
authorisation, such as the possession of adequate minimum own funds
and that at least two persons effectively direct the business (and are of
sufficiently good repute and possess sufficient experience to perform
such duties). -

The own funds Directive which defines which capital elements can be
counted as regulatory capital. The Directive divides the elements in two
categories: core capital (original own funds) consist of the highest
quality items (equity capital, disclosed reserves and funds for general
banking risks) and supplementary capital (revaluation reserves, securities
of indeterminate duration, hidden reserves, commitments of members of
cooperative societies and subordinated loans.  Supplementary, capital
must not exceed the core capital.

The solvency ratio Directive, the main purpose of which is to harmonise
the prudential supervision and to strengthen solvency standards among
Community credit institutions, thereby protecting both depositors and
investors as well as maintaining banking stability. The principle is that a
credit institution at least shall hold own funds equal to 8% of its risk-
adjusted values of its assets and off-balance sheet business.  This
calculation is meant to capture the inherent credit risk in the banking
business (for other risks see stage two).

The deposit guarantee Directive, which will guarantee depositors their
savings - up to a fixed maximum - in case of insolvency of a credit
institution. The principle of this directive will strengthen the trust of the
depositors in the banking system.
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Securities.

1.

The Directive on public offer prospectus applies to securities which are
offered to thi€ public for subscription or sale for the first time in 2 Member
State. The prospectus must include afl information needed to make an
informed financial assessment of the securities. A competent authority
shall be appointed fo agree prior scrutmy of the prospectus. Co-operation
between Member States and provisionts for the mutual recognition of
prospectuses when securities are offered smultaneously in more than one
Member State.

The ﬁu’ectwe on stock exchange hstmg particulars of securities, which are
admitted or are the subject of an application for admission to official
listing on a stock exchange. Such securities must comply with the
conditions and fulfil the obligatioris set out in the annex to the Directive.
Member States may require issuers of securities to publish information
regularly on their financial position and on the general course of their
business. A competent authority to decide on the admission of securities
and the application of the Directive shall be designated.

The Directive on notification of major holdings which is meant to give

investors adequate information on persons who acquire or dispose of

midjor holdings in listed companies. When the voting rights of holdings

held by one person exceed or fall below certain thresholds the company

and the public must be notified. The competent authorities can grant
exceptions only when the disclosure would be seriously harmful to the

compames fnvolved.

The Directive on insider dealing the main purpose of which is to protect
investors against improper use of inside information, This directive is also
helpful in creating confidence in the market place.

Investment funds.

Directive on undertakings for collective investment in transferable securities
(UCITS) provides principles for the authorisation of "open ended" investment
furids, rules for sale and repurchase of their units, obligations concerning
management, investment (at least 90% of investment must be in transferable
securities listed on a stock exchange or on anther regulated market),
depositaries and prospectuses, desigriation of authorities responsible for
authorisation and supervision of funds. Some of the basic principles of this
Directive should be implemented in the first stage (but pre-suppose the
existence of transferable securities and regulated markets) in order to give
small investors an alternative to bank savings.
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D.  Money Laundering

The Council Directive of 10 June 1991 on prevention of the use of the

financial system for the purpose of money laundering is a horizontal directive
covering credit institutions, financial institutions and insurance companies.
The Community strongly recommends the CEECs to establish suitable
standards against money laundering as soon as possible in order to avoid their
financial sectors being used for laundering of proceeds from criminal
activities in general and drug offences in particular. Without such measures
the confidence in their financial systems might be jeopardised. The existing
European Agreements contain an Article concerning this.

The right of establishment has been an important element in the EU simply due to
the Treaty obligation. In the Europe Agreements between the EU and CEECs which
have been made until now it is agreed that EU financial companies shall have the
right to set up operations in the territory of the respective CEEC, at the latest by the
end of the transitional period of the Agreement. Nevertheless, the Community
strongly recommends to the CEECs to make such establishments possxble as soon as
possible because it would be very much to the benefit of the countries in question to
benefit from the know how of such companies.

Finally, there is as yet no EU directive dealing with the establishment of stock
exchanges. Today all the CEECs have established one or more stock exchanges and
for those exchanges the basic principles should be clear and transparent rules for the
functioning of the exchanges and establishment of a qualified body to supervise the
operation of the exchanges. Firms dealing on the exchanges should be regulated and
supervised, but in the first stage, membership rules (including a fit and proper test)
should be sufficient as long as the confidence in the business taking place is not
jeopardised. '

STAGE I MEASURES

Credit institutions:

First banking directive (77/780/EEC) | First Council Directive of 12 December 1977 on the co-
(0T L 322 0f 17.12.1977) ordination of laws, regulations and administrative provisions

' relating to the taking up and pursuit of the business of credit
institutions .

Own funds directive (89/299/EEC) Council Directive of 17 Aprll 1989 on the own funds of

(OJ L 124 0f 5.5.1989) credit institutions
Solvency directive (89/647/EEC) Council Directive of 18 December 1989 on a solvency ratio

(OJ L 386 of 30.12.1989) for credit institutions

Deposit guarantee directive 94/19/EC | Directive of the European Parliament and of the Council of
(OJ L 135 0f 31.5.1994) 30 May 1994 on deposit-guarantee schemes.
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Securities :

Directive on public offer prospectus
(89/298/EEC)
(OJ L 124 0f 5.5.1989)

Council Directive of 17 April 1989 co-ordinating the
requirements for the drawing up, scrutiny and distribution of
the prospectus to be published when transferable securities
are offered to the public.

Directive on stock exchange listing
particulars (79/279/EEC)
(OJ L 66 0f 16.3.1979)

Council Directive of 17 March 1979 co-or(iinating the
conditions for admission of securities to official stock
exchange listing.

Directive on notification of major
holding(88/627/EEC)-
(OJ 1. 348 of 17.12.1988)

Council Directive of 12 December 1988 on the information
to be published when a major holding in a listed company is
acquired or disposed of. C

Directive on insider dealing
(89/592/EEC)
(OJ L 334 0f 18.11.1989)

Council Directive of 13 November 1989 co-ordinating
regulations on insider dealing.

Investment funds :

UCITS directive (85/611/EEC)
(OJ L 375 of 31.12.1985)

Council Directive of 20 December 1985 on the co-
ordination of laws, regulations and administrative provisions
relating to undertakings for collective investment in
transferable securities.

Horizontal directive for whole financial sector.:

Money laundering Directive
(91/308/EEC)
(OJ L. 166 of 28.06.1991)

Council Directive of 10 June 1991 on prevention of the use
of the financial system for the purpose of money laundering.

CHOICE OF STAGE Il MEASURES

DESCRIPTION & JUSTIFICATION :

As soon as one of the above mentioned financial sectors has implemented its first
stage programme it should continue to its own specific second stage measures
without waiting for the other sectors. The measures in the second stage will aim in
particular to strengthen the prudential regulation for the firms in order to bring them

up to international standards.

Some of the key directives which are proposed for the second stage will include
provisions directly related to the creation of the Community Internal Market, such as
the freedom of establishment and the freedom to provide cross-border services
without further authorisation and the principle of home country supervision. Those
provisions could be disregarded in the second stage.

288




The directives to be implemented in the second stage would be the following:

A.

Credit institutions.

1.

The second banking Directive is the main instrument for completing the
single market in banking. It promotes both the right of establishment
and the freedom to provide services. It requires that only credit
institutions are allowed to take deposits or other repayable funds from
the public. It fixes the minimum initial capital of a credit institution to
ECU 5 million. The competent authorities may not grant authorisation
before they are satisfied as to the suitability of the shareholders. The
Directive introduces the principle of a single banking licence or
authorisation which grants banks the right to establish branches in other
Member States or to provide cross-border services without a new
authorisation (but after notification of the host authorities). The
Directive also introduces the principle of home country control for the
core banking activities listed in its annex, and further allocates the
supervisory functions between home country and host country
authorities. It harmonise the conditions relating to the pursuit of banking
activities, maintenance of initial capital, control powers in respect of the
acquisition of qualifying holdings in credit institutions, the existence of
sound administrative and accounting procedures and adequate internal
control mechanisms.

The Directive on the annual accounts and consolidated accounts of banks
and other financial institutions specifically addresses this sector but has
to be read together with the fourth and seventh Company Law
Directives. It establishes a standard balance sheet layout where assets
and liabilities are presented in decreasing order of liquidity and with
special provisions for certain of the balance sheet items. It has two
standard profit and loss account layouts, a vertical and a horizontal
layout, again with special provisions for certain of the items. Special
valuation rules for assets, financial fixed assets and advances, variable-
yield securities and assets and liabilities denominated in foreign
currency. The Directive authorises hidden reserves in certain
circumstances and has a detailed list of the required contents of the notes
and accounts. Separate provisions are made relating to consolidated
accounts and the publication of annual accounts.

The Directive on capital adequacy -of investment firms and credit
institutions deals with risks other than credit risk (solvency directive), to
which investment firms and banks are exposed. The Directive divides
the books of a bank into its trading book and the "non-trading book" and
the "requirements" are calculated in relation to the trading book part.
The provisions relevant for banks are those dealing with the calculation
of position risk, where hedged positions carry much reduced
requirements, foreign exchange risk and settlement risk.
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Furthermore new types of capital, which banks and investment firms
may use as own funds to cover capital requirements to form the trading
book, are introduced. Finally the Directive introduces rules for large
trading book positions which shall be.seen as a supplement to the
directive on large exposures (see next item).

4.  Large exposures Directive which limits the exposure a bank can have to
a single client to a maximum of 25% of its own funds. All large
exposures (more than 10% of own funds) shall be reported to the
competent authorities four times a year. A credit institution must not
incur large exposures which, in the aggregate, exceed 800% of own
funds.

5. The Directive on supervision of credit institutions on a consolidated
basis applies to all banking groups including those the parent
undertaking of which are not credit institutions. The Directive has
provisions on the competent authority or authorities responsible for
consolidated supervision and how the authorities shall co-operate. The
competent authorities must require full consolidation of all the credit and
financial institutions which are subsidiaries of a parent undertaking.

Supervision on a consolidated basis is all the more effective if it can be
exercised on a world-wide basis or at any rate on the widest possible
geographical basis. It is therefore necessary to ensure that there are no
impediments in third countries to the transfer of the necessary
information and, where such impediments exist, to endeavour to make
agreements with the countries in question. '

B. Securities.

1. The investment services Directive applies to investment firms. It requires
the Member States to establish competent authorities who shall grant and
withdraw authorisations of investment firms and supervise their activities.
To be authorised, an investment firm must: have sufficient initial financial
resources; be managed by people with sufficient professional integrity and
experience; and, holders of qualified participations must be suitable
persons. The principles of home country control and a single licence are
also applied (as for banks). '

2. The Directive on capital adequacy of investment firms and credit
institutions applies to investment firms and to banks as mentioned above.
Furthermore, some of the provisions in the Directive are specific to
investment firms. First of all the Directive fixes the minimum initial
capital needed for investment firms. The amount of capital is determined
by the type of activities and operations of the firm and varies form ECU
125 000 to ECU 730 000. Secondly, the Directive requires consolidation
where two or more investment firms belong to the same group (i.e. if a
bank is in the group then the banking consolidation directive will apply).
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C. Investment funds.

UCITS (see stage I) for the part not introduced in Stage I.

STAGE Il MEASURES

* Credit institutions :

Second banking directive 89/646/EEC
(OJ L 386 0f 30.12.1989)
amending Directive 77/780/EEC.

Second Council Directive of 15 December 1989 on the
co-ordination of laws, regulations and administrative
provisions relating to the taking up and pursult of the
business of credit institutions.

Annual accounts and consolidated
accounts Directive 86/635/EEC
(OJL 372 0f 31.12.1986) '

Council Directive of 8 December 1986 on the annual
accounts and consolidated accounts of banks and other
financial institutions

Capital adequacy Directive 93/6/EEC
(OJ L 141 0f 11.6.1993)

Council Directive of 15 March 1993 on the capital
adequacy of investment firms and credit institutions

Large exposures Directive 92/121/EEC
(OJL 29 0f5.2.1993)

Council Directive of 21 December 1992 on the
monitoring and control of large exposures of credit
institutions

Consolidated accounts Directive
92/30/EEC
(OJ L 110 0f28.4.1992)

Council Directive of 6 April 1992 on the supervision of
credit institutions on a consolidated basis

Securities :

Investment services Directive 93/22/EEC
(OJ L 141 of 11.06.1993)

Council Directive of 10 May 1993 on investment
services in the securities field

Capital adequacy Directive 93/6/EEC
(OJ L 141 0f 11.06.1993)

Council Directive of 15 March 1993 on the capital
adequacy of irivestment firms and credit institutions

Investment funds :

UCITS directive 85/611/EEC
(OJL 375 0f31.12.1985)

Council Directive of 20 December 1985 on the co-
ordination of laws, regulations and administrative
provisions relating to undertakings for collectlve
investment in transferable secuntles
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Remaining measures not identified in preceding stages

The three directives within the sector of financial institutions which are not regarded
as key measures are:

a)

bl)

b2)

Council Directive 89/117/EEC of 13 February 1989 on the obligation of
branches established in a Member State of credit institutions and financial
institutions having their head offices outside that Member State regarding the -

_ publication of annual accounting documents (OJ L 44 of 16.02.1989). The

main purpose of this Directive is to facilitate life for such branches and not to
require more information than is necessary.

Council Directive '80/390/EEC of 5 March 1980, co-ordination the

requirements for drawing up, scrutiny and distribution of the listing
particulars to be published for the admission of securities to official stock
exchange listing (OJ L 100 of 17.04.1980) and

Council Directive 82/121/EEC of 15 February 1982 on information to be
published on a regular basis by companies the shares of which have been
admitted to official stock exchange listing (OJ L 48 of 20.02.1982).

The two last mentioned directives are giving important information to the market but
the most important information will already be covered by the directives mentioned
as key-measures.
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1L

Insurance
INTRODUCTION

The EU has long regarded the creation of a single common market for insurance as
a policy firmly based on the EEC Treaty, which provided the means through the
rights of establishment and of free provision of services (Treaty Chapters 2 and 3).
Indeed, in 1961 the Council adopted an ambitious programme envisaging the
realisation of successive rapid stages: both freedoms would first be achieved in the
field of reinsurance, followed successively by freedom of establishment in direct
non-life insurance, freedom of establishment in direct life insurance, freedom of
services for direct non-life insurance and finally freedom of services for direct life
insurance. Although the time frame of this programme has been overtaken by
events, the main objectives of an EU Internal Market in insurance still are:

- insurers having their headquarters in any one Member State must be free to
take up business in any other Member State and to market the full range of
their insurance products throughout the Community, without having to use
branches or any other form of establishment;

- insurers should be subject to essentially the same main §upervisozy rules, to
be applied by separate national authorities;

- the purchaser of insurance, whether business or private, must be able to buy
his insurance wherever he likes in the Community; '

- there must be enough control over selling methods and the nature of the
products to prevent the public from being misled without being so heavy that
it stifles innovation;

- brokers and other intermediaries must be free to operate on equal terms
throughout the market;

- adequate and comparable financial information must be available about all
the insurers in the market;

- .contract law does not necessarily have to be uniform throughout the
Community, but there must be rules which protect the public and ensure that
the choice of law is not an element of competition;

- there must be no restrictions on the currency movements of any of the parties

- involved in the transactions;

These objectives have been fulfilled with the adoption of numerous separate
measures over the years, some of which are not specific to insurance.

Insurance is traditionally seen as a financial arrangement that redistributes the costs

of unexpected losses. Its legal vehicle is a contract whereby one party agrees to
compensate another party for losses.
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The interest of the State in intervening in the operation of the insurance market is
heightened by the common perception that insurance, both non-life and life,
through spreading the cost of taking risks, benefits society. This leads logically to
certain insurances being made compulsory - but also in a more general way has
-given rise to a feeling, more prevalent in some States than others, that insurance is
not a marketplace activity like any other but is a sort of private extension of social
security in which the State properly maintains a close interest.

However, because hardly anybody advocates a complete "free for all" insurance, it
is an area where protectionism may easily disguise itself as consumer protection. It
is equally true, however, that different perceptions of the public interest and
different degrees of State intervention produce a situation in which mutual
recognition of standards between Member States is a sine qua non since insurers -
based in countries where State control is tight inevitably feel themselves at a
disadvantage if they have to compete with insurers based in countries where
regulation is less strict or less comprehensive.

Not all insurance is a consumer product bought by the man in the street. A
substantial part is taken out by industrial, commercial and transport enterprises, by
professional people, by farmers and by small traders, as a necessary part of their
business activity. For them insurance is simply one more input, representing an
essential underpinning of their activities. In principle, their choice of insurance is
just one more business decision.

Insurance markets are essentially made up of buyers (policyholders), sellers
(insurance undertakings) and intermediaries (brokers and agents). Their interests
and aspirations have to be taken into account when setting up any insurance
system. '

Insurance may in theory be sold in three ways, namely by a contact between the
insurer and the prospective buyer made directly, without the services of an
intermediary or, through agents who are independent in the sense that they are not
employees, but who are nevertheless tied to the insurance undertaking in such a
‘way that they represent its interests and not those of the buyer. Finally it may be
sold by a broker who ideally may be thought of as completely independent of both
insurers and policyholders.

Creating a common market in insurance does not mean dealing with a single
coherent activity, but rather with a family of related businesses. The main divisions
are between non-life insurance, life insurance and reinsurance, although there are
important distinctions within each of these groups.

Non-Life insurance, in most of its manifestations is not easily substituted by

services provided by other financial institutions. The choice is usually between
insuring a risk and bearing the whole or part of it oneself (self-insurance).
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Life insurance, on the other hand, is a concept with less clear boundaries. As an
insurance against the risk of premature death it is very like non-life insurance, but
in all other forms it contains savings or investment elements which may become
preponderant. It occupies a space between social security and the pure savmgs
media provided by other financial institutions.

Reinsurance and retrocession present a quite different picture. They are
transactions engaged in between insurance professionals. The extent to which they
are practised and the ways in which they are conducted vary from one Member
State to anothér, but for reasons which remain entirely within the bounds of
insurance.

DESCRIPTION OF THE LEGISLATION

In the history of the Union, two directives constitute the foundation of the Internal
Market for insurance together with the provisions of the Treaty of Rome on the
freedoms of capital movement, establishment and services.

These two directives are the first Non-Life Directive 73/239/EEC of July 1973 and
the first Life Assurance Directive 79/267/EEC of 5 March 1979.

The main objective of these two directives is to co-ordinate Member States
provisions relating to: '

a) the taking up of the business of direct insurance, and

b) the carrying out of direct insurance.

The purpose of these directives was to make it possible for insurance undertakings
in one Member State to carry out their business in another Member State on the
conditions of the host country with a minimum of red tape. -

In order to do this, harmonisation took place in the following areas:

- conditions of admission (i.e. the principle that an authorisation is necessary, -
that a company must limit its activities to insurance, that a scheme of
operations must be submitted, that a minimum start-up capital is necessary
etc.);

- conditions of operation (i.e. that a company must establish sufficient
technical reserves, covered by equivalent and matching assets, and that a
solvency margin is established etc. );

- conditions of withdrawal of authorisation;

- rules applicable to branches establishedr within the Union but whose head
offices are outside the EU. ‘
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The EU Directives extend supervision to all insurance activities. In the Non-
Life sector a list of classes of insurance was established to cover the whole (non-
life) insurance sector. :

To understand the solution adopted in the First Generation Directives, it should
be kept in mind that the distinction between different classes of insurance
activities underlies both the authorization procedure and the apphcatlon of
prudential norms to specific risks.

In principle the list is, therefore, based on a "single risk" approach, which makes
it possible to-establish Community-wide a uniform relationship between a
specific risk and the applicable prudential norms.

The single risk concept has been made subject to two nuances in order to avoid
that those Member States, whose supervisory practice was based on a multl—nsk :
approach, had to redefine their approach.

First, there is a possibility to group together certain classes for which an
authorization may be granted simultaneously (e.g. accident and health insurance,
motor insurance, marine and transport insurance.

Secondly, the system permits (except for risks classified as credit and surety
and, partially, as legal expenses), all risks to be considered as ancillary to a

principal risk and thus not requiring separate authorization, if such ancillary
risks:

- are connected with the principal risk,
- concemn the object which is covered by the principal risk, and
- are covered by the contract insuring the principal risk.

In order to allow the freedom of establishment to develop in an orderly manner
throughout the Community, the First Directive seeks to confirm the principle of
universality of prudential supervision. As a rule, therefore, all undertakings are
covered who seek to underwrite the risks falling within any of the classes of
business in the Annexes to the First Directives.

Nevertheless, certain exceptions to the general rule proved necessary. These
relate firstly to the insurance operations themselves, and secondly to the
undertakings carrying-out those operations. Thus, as far as the first category is
concerned, insurance covered by a statutory system of social security is
excluded except when covered by private insurers at their own risk.

As far as the second category is concerned, the First Generation Directives
provides a list of institutions, by Member State, that are excluded from the scope
of application of the Directive. The institutions listed in the Directives, which
mostly cover fire insurance, are largely public institutions linked to local
authorities.
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The license is the authorisation granted to an insurance undertaking by the
competent authorities of a Member State where the risk is situated or where its
~head office is established, to carry out direct life or non-life insurance activities.
It permits a preventive form of supervision by giving the authorities the
possibility of assessing the viability of the undertaking and its capability of
operating in conformity with the applicable rules. This authorization
requirement is the key element of insurance supervision.

The First Generation Directives also establish that, in respect to company law,
the creation of an insurance undertaking is the subject of specific legal and
financial conditions.

-The legal forms an insurance undertaking may adopt are listed by Member
States in the First Generation Directives. The list, following an approach of
" mutual recognition, is essential as a basis for the freedom of establishment. This
freedom would be seriously restricted if a Member State were to refuse
authorization to a branch of an insurance undertaking that had been set up under
the laws of its country of origin, on the grounds that the legal form chosen by
that undertaking was unknown to the country of establishment. The mutual
recognition of legal forms of companies is even more essential in the context of
the third generation directives, which introduce the single license concept. ’

An insurance undertaking is also obliged to limit its business activities to the
business of insurance and operations directly arising from it to the exclusion of
all other commercial business. '

As far as financial conditions are concerned, the First Generation Directives
prescribe that insurance undertakings possess a solvency ratio and a minimum
guarantee fund. Although both the solvency ratio and the guarantee fund are of
importance during the whole life of an insurance undertaking, ‘the guarantee
fund also constitutes the minimum capital required to ensure that sufficient
capital is available to honour commitments when starting business.

An undertaking is required to address itself to the competent authorities of its
Member State of incorporation in order to receive authorisation to engage in
insurance activities. In requesting authorisation, the undertaking will need to
show that it can function in accordance with all current regulations and that it is
able to meet its commitments under all circumstances. The request has to be
accompanied by three types of information: the identity of the undertaking, the
nature of its activities and its activity forecasts.

A third fundamental step towards the creation of a correctly “functioning
insurance market is the establishment of rules on the accounts of Insurance
undertakings. Although EC rules on accounting have existed since 1978, it was
only 13 years later that such rules were adopted for insurance with Directive
91/674/EEC on the annual accounts and consolidated accounts of insurance
undertakings.
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An element of supervision of insurance companies in all Member States is
disclosure, that is the requirement to disclose a certain amount of financial
information to the public in standard form. - In addition, the supervisory
authorities require detailed financial statements from the insurers in the exercise
of their functions. These supervisory (or internal) returns are different in nature
and purpose from the commercial (or external) accounts of insurers. It does not
apply to the internal returns. There is no distinction in the accounting
requirements between large and small insurers. All insurers must supply the
information required by the Directive.

The Insurance Accounts Directive takes account of the fact that there is a
considerable convergence in the field of non life insurance in the Community.
In life insurance, however, the differences are considerable. This concerns such
matters as premium calculation - the choice of the technical interest rate, the
mortality table and treatment of costs, investment rules and policies, the
valuation of assets, etc.

The principal objective of the Insurance Accounts Directive is the extent of the

'ﬁnancial information that should be made available to the public. by the
companies that are in competition with one another. It is obvious that in an
Internal Market a basic standard of comparability of insurance accounts is of
interest to policyholders, shareholders, insurers, intermediaries and other third
parties who have an interest in an insurer's financial strength and performance.

Finally, the Insurance Accounts Directive does not contain any provision
relating to branch accounts. Member states are, therefore, free to require
branches to publish separate annual accounts or to supply additional information
on the branch activities.

CONDITIONS NECESSARY TO OPERATE THE LEGISLATION

The differences between Member States' prudential regulation of insurance
~ products up to 1972 when the first EU insurance Directive was adopted were such
that they constituted one of the main restrictions for the application of the
fundamental freedoms of the Treaty. Thus, although supervision extended over all
classes of direct non-life insurance in France, Italy and Luxembourg, Germany, e.g.
did not control transport insurance. In Belgium occupational hazards and certain
other specific types of risk received most attention. In the Netherlands or in United
Kingdom, only life assurance was supervised until the beginning of the 1970's.

Therefore, at the time it was thought unavoidable to opt for a detailed approach of
harmonising existing legislation in Member States, in order to facilitate the Treaty-
given right of freedom of establishment, while allowing each Member State to.
maintain its own supervisory approach.
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Facilitating the right of freedom to provide se_rvigc;s‘(Article 59 of the TEU) was
left out of the first "generation" of EU insurance directives.

Legislative approximation in the field of insurance pre-supposes the existence of
national regulatory systems. All EU States have set up prudential authorities or
supervisory bodies in the area of insurance. Experience in the EU with
harmonisation demonstrates that certain minimum features of the market must
characterise the overall supervision system. These include regulation of market
entrance; strict supervision of the solvency of economic operators, both new and
' ex1st1ng, the supervision of the calculation and investment of necessary technical
reserves; supervision of insurance products offered on the market; and, systematic
analysis and auditing of financial information.

KEY MEASURES

The directives mentioned as key measures (i.e. the 1st and 3rd Non-Life and Life

Directives and the Annual Accounts Directive) all relate to the basic characteristics

of any insurance system, i.e. the setting up of a regulatory, prudential framework
within which a balance of interests between the suppliers and the consumers of
insurance in conjunction with increased competition within a large Internal Market

was ensured.

It will be clear from what has been said above that there can be no competition
‘within an Internal Market unless companies are allowed to operate in another
Member State with a minimum of constraints. The purpose of the 1st and 3rd
Generation Directives was to do away with such barriers to an Internal Market in
Insurance. ' '

But it is equally clear that if such a market is to come about, consumers, financial
consultants, investments companies and other interested parties must have access to
information concerning the financial situation of the insurance company,
information which must be clear and easily accessible, but - above all - comparable
between companies from all Member States. This is the purpose of the Annual
Accounts Directive.

CHOICE OF STAGE I MEASURES

DESCRIPTION & JUSTIFICATION :

The measures included under Stage I all cdncern a EU wide harmonisation of the
conditions for allowing an insurance company to establish itself in another Member

State in order to carry out insurance business. They constitute the EU i insurance
system from 1975 up until early 1990s.
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STAGE I MEASURES

First Council Directive 73/239/EEC First Council Directive 73/239/EEC of 24 July 1973 on
(OJ L 228, 16.08.1973, p. 3) the co-ordination of laws regulations and administrative
' provisions relating to the taking up and pursuit of the
business of direct insurance other than life assurance.

First Council Directive 79/267/EEC First Council Directive 79/267/EEC of 5 March 1979 on
(0OJL63, 13.3.79) the co-ordination of laws, regulations and administrative
provisions relating to the taking-up and pursuit of the
business of direct life assurance.

Council Directive 91/674/EEC | Council Directive 91/674/EEC of 19 December 1991 on
(OJL 374,31.12.1991,p.7) the annual accounts and consolidated accounts of
‘ insurance undertakings.

CHOICE OF STAGE II MEASURES |
DESCRIPTION & JUSTIFICATION :

The Stage II Measures introduce a single passport in insurance and allow insurance
companies to freely decide whether to sell their insurance products through an
establishment in another Member State or directly without bemg established. They
abolish prior control of premiums and tariffs.

The subsequent development of a single passport in the insurance field is a result of
the trust and co-operation between supervisory authorities established under Stage
L. It pre-supposes a higher degree of market integration and close relationships, de
facto and de jure, between supervisory authorities in a context of supra-national co-
operation. The main elements of Stage II approximation comprise measures
establishing the procedures for closer-co-operation between supervisory authorities,
the introduction of a single licence, deregulatory measures liberalising the control
of products and tariffs, and measures laying down minimum rules for the
investment of technical reserves.

The changes brought about by the Third Non-Life and Life Insurance Directives of
1992 reflect the Commission's consistent approach to achieving an Internal Market
based on a single insurance license (a 'European Passport’) permitting insurers to
operate on a Community-wide basis through branches/agencies, or the cross-border
" provision of services.

The First Generation Directives, maintaining host country control over insurance
companies, had not succeeded in creating a truly single insurance market, since
insurance products were still subject to twelve different supervisory regimes,
companies in most countries still being subject to specific authorization
requirements for establishment and services business and consumers not being able
to shop around and select from the products on offer throughout the Community.
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To overcome this the concepts of home country control and a single licence were
introduced. The introduction of a system of a single authorization and home
country control with a view to creating a high level of protection for the consumer,
however, also necessitated further steps, namely the harmonization of Member
States' rules on the definition and calculation of technical provisions and on the
currency matching, diversification, spread and localisation of the assets
. representing them. ~ '

As regards the assets representing the technical provisions, the Stage II measures
lay down co-ordinated rules on their admissibility, diversification, valuation and
_currency matching requirements.

The requirement that assets be located in the Member State in which business is
carried on is deleted to take account of the measures adopted in the field of the
liberalisation of capital movements and provisions in the Maastricht Treaty. For
the same reason, any requirement that a minimum proportion of assets be invested
in specific categories can no longer be maintained. ‘

Phase II measures abolish the prior, systematic notification and approval of policy
conditions and tariffs, for authorization purposes, including new products for a
company in operation: prior approval is no longer a condition for acquiring a
licence or selling insurance products. '

Phase II measure equally stipulate that the competent authorities, before granting an
authorisation, must be informed of the identity of shareholders and Members,
holding a qualified participation in the proposed insurance undertaking, as well as
of the amount of such participations. This applies to direct or indirect shareholders
~or members, irrespective of whether they are natural or legal persons. This
procedure enables the competent authority to appraise the suitability of the
shareholders and members and, if necessary, to reject any particular group
structures as improper, at the moment of the setting-up of the institution. '

For information on the annual and consolidated accounts of Insurance
undertakings, see the contribution on Accounting.

STAGE II MEASURES

Third Council Directive 92/49/EEC Third Council Directive 92/49/EEC of 18 June 1992 on
(OJL 228,11.08.1992,p. 1) the co-ordination of laws, regulations and administrative
amending provisions relating to the taking up and pursuit of the

Directives 73/229/EEC and 88/357/EEC | business of direct insurance other than life assurance.

Third Council Directive 92/96/EEC Third Council Directive 92/96/EEC of 10 November
(0JL360,9.12.1992) 1992 on the co-ordination of laws, regulations and
amending administrative provisions relating to direct life assurance.

Directives 79/267/EEC and 90/619/EEC
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Remaining non-key measures :

1. Legal expenses insurance

In order to co-ordinate national requirements for insurance against legal costs, a
Directive 87/344/EEC (OJ L185, 4.7.87) was adopted on 22 June 1987 on the
co-ordination of laws, regulations and administrative provisions relating to legal
expenses insurance. '

The directive mainly obliges an insurance undertaking to provide for a separate
contract, or a separate section of a single policy for legal expenses insurance, to
have separate management for legal expenses insurance and to entrust the
management of claims in respect of legal expenses insurance to an undertaking
having a separate legal identity.

In the event of a conflict of interest or a disagreement over settlement of the
dispute, the insurer must inform the insured person of his right to choose his
lawyer freely and of the possibility of using an arbitration procedure.

2. Credit and surety insurance

To provide additional financial guarantees for credit insurance and to abolish the
provisions permitting one Member State, (Germany) to prohibit surety insurance
from being combined with other classes of insurance, a Directive 87/343/EEC
(OJ L185, 4.7.85) was adopted on 22 June 1987. It provided for the removal of
Germany's specialisation requirements and laid down an obligation on Member
States to require, of underwriters, additional financial guarantees for credit
insurance. This is to be achieved by setting up an equalisation reserve which
- will offset any technical deficit or above-average claims ratio arising for a
particular financial year. Four permitted methods of calculating the equalisation
reserve for credit insurance were described in an Annex to the Directive. As far
as expert credit insurance operations are concerned the Directive excludes such
operations, when carried out for the account of or guaranteed by the State.

3. Motor Insurance Directives

The First Motor Insurance Directive 72/166/EEC (OJ L103, 2.5.72) laid down
the principles of the Green Card System as the basis of the EU-Motor Insurance
arrangement, and did away with control of Green Cards at EU's internal borders.

The second Motor Insurance Directive 84/5/EEC (OJ L8, 11.1.84) required each
Member State to set up or authorise a body (guarantee fund ) to compensate the
victims of accidents caused by uninsured or unidentified vehicles and
- harmonised the minimum compensatory amounts (for material damage and

physical injury).
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The Third Council Directive 90/232/EEC (OJ L129, 19.5.90) of 14 May 1990
filled gaps that still existed in the compulsory insurance coverage of passengers -
across the Community. It mainly provided that Member States must take the
necessary steps to ensure that all compulsory insurance policies covering civil
liability in respect of the use of vehicles cover the entire territory of the

Community on the basis of a single premium.

To bring compulsory third-party motor vehicle insurance within the scope of the
second non-life insurance Council Directive 88/357/EEC (OJ L172, 4.7.88), a
Council Directive 90/618/EEC of 8 November 1990 (OJ L330, 29.11.90) was
adopted amending, particularly as regards motor vehicle liability insurance, the
first Council Directive 73/239/EEC (OJ 1228, 16/8/73) and the second motor
vehicle Council Directive 88/357/EEC.

It mainly provided that the Member State where services are provided must
require the insurance undertaking to become a member of, and participate in the
financing of, its national motor insurers' bureau and its national guarantee fund.
Furthermore, insurers must appoint a representative in the Member State where
services are provided, responsible for collecting information and representing
the insurer in relation to persons pursuing claims or seeking redress before the
courts or authorities of the State.

. Tourist Assistance

Directive 84/641/EEC (OJ L339, 27.12.84) inserts tourist assistance cover into
the scope of the First Directive. Tourist assistance is defined as assistance
provided for persons who get into difficulties while travelling, while away from
home or while away from their permanent residence. The Directive was the
consequence of the divergent treatment, in the Member States, of tourist
assistance cover. For many, years the Member States were unable to agree on
the precise nature of this activity, in particular, where the assistance was
organised by the undertaking itself and the benefit provided by the undertaking
consisted of a service in kind, often using its own material and staff rather than
the payment of a cash sum.

This disagreement prevented an undertaking, prbviding assistance’ cover and
having its head office in one Member State, which treated this activity as
insurance, from establishing a branch in another Member State where that latter
State took the view that this activity was not insurance, but purely an assistance
activity. Consequently, it did not consider that the First Non-Life Insurance
Directive applied.

The Text adopted amends the First Directive to make clear that the typical type
of tourist assistance operation is indeed to be regarded as insurance, and
therefore subject to its provisions. A careful line is drawn around the activities
covered, in order to ensure that the Directive applies to the assistance which is
provided for persons who are away from home and which is not merely of a
roadside assistance nature.
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5. Community Co-insurance

Directive 78/473/EEC (OJ L151, 7.6.78) adopted in 1978, applies to certain

large industrial and commercial risks which by their nature or their size call for

the participation of several insurers for their coverage. The Directive limits its

scope to Community co-insurance, i.e.insurance operations which satisfy
~ certain conditions as follows :

- the risk must be covered by a single contract at an overall premium, for the
same time period and by two or more insurance undertakings;

- the risk must be situated within the Community;

- at least one of the co-insurers participating in the contract should come from
a Member State other than that of the leadmg insurer; and,

- the leading i insurer should be authorised in accordance with the conditions
laid down in the First Non-Life Co-ordination Directive, i.e. he is treated as if
he were the insurer covering the whole risk.

6.. Transitional Di;'ectives

Two Directives in the fields of Non-Life (88/357/EEC of 22 June 1988 - OJ
L172, 4.7.88) and Life (90/619/EEC of 8 November 1990 - OJ L330, 29.11. 90)
are of transitional importance, bridging the gap between the first Generation
Directives, having their focus on facilitating the freedom of establishment for
insurance companies, and the third generation Directives which introduce a
complete EU insurance system spanning both freedom of establishment and the
freedom to provide services.
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