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I. Mne provossd Statute for :nn Companics

On 13 Fay Commission ol the

1975, the

1o the Council

Lnroncan Communities

[o¥e
ol

presentad ar. cmadled Propouul for a Council

....... G

ation on the Statufe for Eurcpean Compa

Regul

If enzcted by the Council, 1he Ragulation will provide companiesn

in Earepe wishing 1o coubire across national frontiers wilh tre

poseibility 1o be registered uvnd.or the law of th? Zuropean Cyiri ities
and rno lornzer vndsr the nations) luw of the IV lLer Statcso.

The need for such a new legal form has been underlined by the

Heads of Zinke or of Government at the Suwrit Conference of

Paris 1&72(2), by the Council in its resolutbtion o the induzmtrial
policy of ihe Community of 17«12«}973<3) and by the Zuropaa o

arel the Feoowncinice end Social Committee in thei opirion, deliverad

4)

"
s

on the initizl propocal of the Commission of june 19]0‘”

The Turoj-: and national) orgsnisstions of businsss and industry
in the #0 a5 well as the Luropenn trade union organisations ar!l

rost ¢i thoir affiliates have welcouwed the initlative of the Conmuiscion
to create a n2w Puropean Company Statute.

The purpose of the Statuie ic to free enterprices established

N X . N ~ . .
in the Burcepzon Commuanities from legal, practinnl and psecholor fe?

constraints deviving from the exiusience of nine o crfoqul e
diverzont leril svatems in tie E.C. Theoe concireints ot prenon:

ivhibit enterprisss

from arranging thelr affTairs and ro

lationohips

with other enterprises in

efficient arnd profitable
7

relaticn to thzir respecti

b

the warncr which wonld obthoruios be 4

iuat a2 national comnaniszs can do in
[y i

ve damestic market

h

H0OGY

(1) The o aud=d proposal and its cxplanators noles zrs publicned oo
gupton 4775 to the P'TJLi’n of the Caracocnn Coemuaritioa (R0,
TV ds so riiele 250 ol the Trooty Dl ohid g Vs e
. T L L
Leonouins Souwmuwniblos (505,
(2} Pirg) Duelaratioa, LO-Rulletin 10/72 5. 15-74
- o - 7 , . . . - e
(3) orfieicd Jowrnsl of the 10 (G0J4) ro. €107, 17—17J1973, ARPERCREES
{(#) Chiar o Laropasn T 4r’1"“nt viven or 111004 0D Tn. 1
'/--' “.‘ (:l /'v? ’ r‘) a 1" ") ,
Coivdn, of 4Ahe Deonomic a0 Toeinl Conmilleo givan o 2l 00
: C o
o, 0, 0131 13-12-1072, 0. 32-47
initicd prorazal of 1. Commicoion oabpmittoed orn A0S TN
Ouh, Dy 0124, 10000,00500 T wun panlintaoty wilh nnbee,
sappicment Lo Yallastin H-1270 of Lue L0,



To thzse ends, the Statute 11) enable companies insmorporaled in

diflorent Womber Slates
~ to werge i1nto a Daropean Cormpany

-~ to foria & holdins Compary uriqiv Burop-an law

(-
- to form a joint wubsidiary vnder Luropenn 1aw‘b).
Tha Buropsan Cownnny — Sciclas Dvropace {(8.8.) will be formed vwnader
the loionl control of the Duropeon Court of Juastice in Luxemboars
and be registored in the Puropsan Commerclal Register to be estasvliched
at thaot ,“u“*( )
It will then he governed in «ll matters dealt with by the proposed
Statuts evclucively by compunity Jav and only be subjzct {o.ile

natico:31 lews of the Nember Uintes in these matiers which are

4

not goveracd by that Statute<{>.
It will hove iu eah Membnv Stnte in &Ll rarpectr YRe o empwre pish
as ite domestic companien lindlod by shares, for exanple as cosopls

accass to the copital markelb: .

. . .
In tax mauttere, the European Company is 1o be made subject to the
law o7 the Biate in which itre business is actually conducted anl in

the some way' then companies opistered uvnder natiounl law. Pref captind

treatmsnt for tax parposes {or European Companies conrot be entevicined,

aince Jdistortions in competiliown might ~rine if Zuropcan Compuuirs
were rol given the same trectiont as nationnal coupsnies,

If a brosd consansuns exisls tl rousbout the Community on the uwhility
of a Pwiounesn Coumnaay S¥atuts to L2 ereateod along these lineco,

the content of the provisions laid deun in that Statute and Lo which

4

Europenn Compoiies will have to conform are subject to a prolend

dehnto.

19) . Co . . VN . !
(») ity Aridcle 2 of the aracied proposal (footioble 1) and ¢

eonenloes obes,

oo

(6) Ario 17 exd B of the 9.7, propostd
.
(']) Aoy T el e  SUT0. proy el

(d) Avk. 1 por. 4 of the S.h. pronoss]
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The proposed Statute contains a complete set of rules which
are internd~d to provide for a troroparent stiructure of European
Comnanies arnd for clear oblisations in relation to shareholders,

employces, creditors and socicty as a whole,

According to the intentions of the imission of the European
Comaunitier, such a Statute will facilita the formation and

operation of multinational cowranies in the E.C., but of multi-
nationals cf a different type, namely of multinationals with
structures ensuring that their decisions are in line with the

economic arnd cocial aimg of the Zuropean Conmuanity.

The elaoboretion of instruments ensuring that the activities of
multination:zl enterprises in the Community are in line with
thece alns was indesd one of the preoccupations of the Paris
Summit Conference of October 197?(10).

The rvles providing for ayemplovee participation system adapted

{0 the decision making of trancnational companies which are proposed

in the Durspeon Company are of great importance in that resgpect

They Lave been in the center of the discussion since the Commission
subnitted iis initizl proposal of jure 1970 to the CounCLI( l)
Although tho views in the Member States on the methods whereby
employecs iaflusnce the de01sxon raking ¢f their enterprises arc
stilt veory divergent, subslantial progress on the way of a

congenisus huve been reached cince then. -

/-,,
The Imrovcan Pdrliament has thus elaborated in its opinion of 11— 7~L97q
with a brozd majority substzuiiazl saendm:nts to the employee
participatica system initially proposed.

LY

The Conmizoion has takon over virtua]lv a1l thocve amendumoents in 1ts

moadificd provesal of 10

&

Tra Uouncil i oat present disoussing, at the level of the Comwmitice

(1¢) svotrots 2. Sco cloo the communicaiion of the Commission il
raltinniionel under t «L.v and. community regulations’o* Bo11,73

(Cuppl. BE Bulletin 15/73
11 Focinowe 4
(12) Pootnoic 4 :
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of Permanent Representatives, the main political issuss

of the Zuropean Company Statute, and namely cmployee participatio..

The proposed employee participation system consists of three parte

which are not separate but which must be regarded as being linked.

~ the formation of DBuropean Works Councils representing all
the employees of a European Cowpany with establishments in

different Member States

- the capacity given to a European Company to conelude with the
trade unions represented in its plants uniform collective

agreerents throughout the EEC
and, the moct controversial part,

— the representation of employees on the Supervisory Board of
the S.E. which appoints, supervises and eventually dismisses

the Management Board.

This system must be considercd in close cornncetion with current
developnents in the law and practices of the lember States and
with the Commission's atteébt to bring about a Community frame
enabling convergencies in that field and of which the Europzan

Company Statue is intended to form a part.

The European Company Statute does not affect national company

law. It must however integrate the basic principles of the eulerprica
law of each Fember State, since a Humber State could othervisc

fear that the Statute will bLe used by its enlerprises in order

to escapé to rules felt essential in that Ianpver State. Without

such integration of basic principles, the requested unanimity

of all Xember States for the adoption of the Statute cannoi bhe

reached,

The next parl of that paper will therefore deal with recent developrmusnd
in the field of employee participation in the decigion making of
covpanics 043 with the Commissio&'s general responge to thouve

develropumanlo. .

Sy
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The third part will than denl with the details of the employee

participation scheme proposed for the Duropzun Company.

IT. Emplovee participation in the LUC and the decision making

procets of companies

The methods whereby employees influence the decision making of
. ihe . . . .
companiesn aressubject of profound discussion in almost all the

Vember States of the Buropean Community.

In recent>yuars, there has been an increasing recognition, that

in order 1o ensure that companies opcrate
for the benefit of the society as a whole other interests than those
of the investors of capital should be reﬁresehted within tle decizion
making process of companies. Those interests are mainly the inlcrest

of the employees, the other production factor of an undertaking.

All lember Siates have to some extent drawn concreie conseguenccs
from the specific relationship between the emplovees and their

undertakings.

N

In some Member States, employees already have a representation within
) . . 1
the governing, bodies of companles( 3).

’

b

But in other Hember Utates, relevanti trade unions are of the cpiaicn, U

-

that a real participation of employees in the decision makirg of
enterprises can only be reached through a radical change of Socilty.

According to those unions, the share of responsctbility for companies
within the present system of priveaie economy would affect the position:
of the employces in their struggle for such a radical change of

Society. Other unions with less ideological emphasis in their

program f{eur that a representation of employees in the poveruing
bodies of companier could affect their bargzining position as

regards optimal wages and working corditions for their memhers.

(13) see the annexe to that paper



Employers organisations often  reject any limitation of the
mansgement's freedom which recnlts from emplovee representation
on company boards and they do so specifically in France where

unions with strong ideological programmes are predominant.

The crisis of the recent yeers which has affected {ihe economic
and social evolution of all the Mamber Slates has however
induced the relevant socio-economic groups in almost all the
Member States to search for new instruments in order to reduce
social conflicts, The limits of a system of industrial relations
ultimately based on the threat of strike are recognised more and
more. Such a system reveds 1o be too inflexitle and to reducs?
in its functional and territorial application, namely vis-d-—vis
the inecreaning mobility of the business policy of transnationul

enterprises,

In 1970, Germany was the only country, in which employee reprecontative
had a sezt on company boards. To-day the company law of Denuu:lg,
Luxemburg and - in a specific way - of the Netherlands - provide

for surh represcntationy This spplies as well to Norway, Swuadnn

and Austria. ’ |

The Britisq Government has announced legislation for 1976/197] in
order to provide for amvloyen directors cn the bhoards of largr

British companies.

In Franve, the "co-surveillasnce"”™ has been suggesled by the Julresu
Comnisuion as the final goal of enterprise reform. Italian w:ions
share responsability fer the investment policyr of certain big
enterprises (FIAT, Montedison, Olivetti) within the framework

(14)

of specific collective agrecmshis

The Comi.cion of thc Europcan Communitics wanis to give a Turopzan
dimencilon to that discussion., In its "greenpupor” on cuplovoo
partlcipetion und company struciures of Novémbcr 1505 it has
undariined the imporiance of cmployes participation in the docicion
makirg of enierprises.as rogardg the objretifs of the LuC-Tr atw

1o promote throughout the Boropoan Couwmmrity o harmonions deuelopmorn’

v

(14) alle these developmenin sre specifizd in the "rreenpes

of the Cowmiesion of Zevember 1975 oy rnvleyee partiled,. tida
- g o -
and compary atracture (? .‘,!T'l . Bllll.f{’,’ ;’S‘.).
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of economit activities, an increase in stability ard an

mprovement of working conditions and of the standard of

i
living for work:rs.

This "greenpaper" has two functions

~ give a picture of the law and practices and recent trends
in the Neomber Utates as regards the methods wheredby empla.ecs

infiluence important entrecprercurial decisions

~ promote a discussion on these issues ot the European lefvel
in order to ensble the European institutions to create a

Comnunity {ramework for convergent cdevelopments in that field.

The "greenpoper” intends thereby to give concrete form to {io
social action proyram of the Community adopted b the Counecil

in jénuary 1974(152

The Council declares thersin the increaring porticipatien of namployecs
in the life of their undertaking to be a preeminent goal of the

Comaurdty's policy.

In hie report on the Europsen Union, Tindemens, the Belgian Priue
Minicter, has considered fhe participotion of employees in thz
life of their urdertaking to be among those measures which have

to build the structural foundations of the Luropcan Unior.

The“greenpaper”  itself stotes: V...only by developing a comnon
structurczl foundation can the¥ember States hope to adopt mors united
policics as to the world outside. If the underlying structure is muds
up of elemerts which are disperate and even inconsistent, then so

will be the policies pursued by the Member States. Failure to make

(15) 0.J. no. C 13 of 12.2.1974 p.1 supllemcnt 2/74 to EC Bulletin



progress in constructing & comron ecconomic and social foundation
will not only make it impossible to conteupleie economic and monetary
union, but will constitute a costinuing threat to what has alreedy
been achieved. The Community's fourndation must be completed or

. . 16
otherwise it may well collapse.” (16)

2

As regards the directior of the required convergancy in the field
of indugl: 1l relation, the Couiission thinks that the goals laid
down in ilc proposal for a fifth directive to coordinate the law
of the Member Stales as regards the structure of public companics

(17) )

participation in the supervisory board, zve valuable and roslistic

(18)

objectives .

limited by shares y namely the dualist DBDoard system ard employee

The Commission's proposal

requiros that all national companies within the scope of its
provisions would have to have, in addition tc the shareholders!’
general mecting, a two tier syciem with 2 suvervisory and manassuont
body. 4

farthermore, for all such corpanies with five hundred or wore euwsnlovoe
the Member States would have to require that the employees should be
able to participate in the appointment of the members of ihe
suparvisory body. The Member Stztes are given the choice of prqviding
either at lmst orne third of the members are to be appointed by the
employecs or their represanintives, or that the. members off Lhe
supervisory body must be acceptable to the employees. Under thoe

latter system, the members of the supervisory body are to be
co-opted, but either the general meeting or the employees' ripreraim
tatives can object to the appointment of a proposed member o tre
ground that the proposed candidatie lacks the ability to carry out his .
dutics or that higs appointment would causz an imbalance in ihe

suparvisory body's composition with  resnvdd to the interesis oF

(17) opecit note 14

(17) submitted to the Council +n Octohar 1972 0.J. € 131 o L, va,q2
Pe 47 susnl. 10/72 to 50 Pulletin - 1t 35 based an oriro i £
of the BEC Treaty

(18) "greonpaper"  p. 46 (notle . 14)



the company, the shareholdsvs and the ermnlovees. The proposal
would also permit Member States which choose o system of
dirsct appointment by the employees or their representatives -
to further provide that some of those menwhers of the supervicory
body who are not appointed by the emplyees should bhe appointed

other than by general meeting (art. 4)."

The Board-dystem of British companies and the French cystem of
"conseils d'administration’ will thus have to give wey 1o the
dualistic two-tier siructurc which exists in Gerpany since

. . St p OB W
187C. The funéiions of management!which ard at present separaied
de facto and distributed in mout large companies among thz differasnt
members of & single board will then be legally separated, in créer
to clearly show the respons4bility for the functions which are

]

exerciced,

Suoh%systcm cnables the employces to be integrated in the decinion
making process without affecting the homognueity of manzgement and
its ability to react quickly on changing market situations. T

employce s - representatives,will on the BXZkx othor hand not be pat
in a permanent loyality conflict in regard of the employees which

would otheryise be imminent if they were integrated in a board

dealing wiih day-to-day management.

Employec participation in the Supervisory Board which appoirnis anid
controls the Management Board gives to the employees an opportanity

to participrate in the strailcgic decision making as regards progruss

of exponsion and contraction {for which the Managemenit Board wil)

have to be authorized by the Supervisory Board, according to the
proposal for a fifth-directive). This pa%ti%{giyggﬂ1@F}&rganiscd at thu
highest level of the decisional Lierarchw. ii’}ﬁ”‘&ﬁ cni} form

among existing formg of employee particination in ths decinion

making of cemranizz which can giont such involwvment o a zeloliw i
contimuous basis and at an carly stage of the decivioy nubklng vron bl
nativo colutions have bigger chances fo be explored than at o

stage whore a decision is already carried out.



The Commission feels however "that the Newber States must be Tree
to adopt these principles viih the maxinmum degree of flexibility
possible, and that certain ilamber States rust be permitted to allow

their public companies to approach the otjectives in stages.

The main task therefore iz to constiructi a framework which provides

for the objectives to be reached in a way which lecaves discreilion

to the lNember States as to “he precise models which they may adepi,

and which further defines certain trancitional arrangements which

can be adopted in the near future by the public companies of thouse
Member States which cannot realize the two objectives immediately.

For the dualist system, a transitional period is probably requirad
during winhch the companies councerned can choose between the dunliut

and ore-poard systems. As -~ as employc participation is concerned,
the Commission considers +that a company level representative ingtitu -
tion with appropriate rights and obligations may well provide
coumpanics with the best possibility for a succesful transitionzl '
solution. Such institutions would enable the employees' representatives
to be informed about and influence the conduct of the company ' .
affairs, including major dgcisions of ecouomic policy} without being
directly involved in the supervisory board itself," (19)
The solutio! : in the Buropean Company Statute are thus not to bhe
propnused by ithe Commission for overall application. National
legislctions are taking and will continue to take different
approchees to employee participation which best corresponds 1o
their respective traditions within a flexible frame of community
law. The Duropean Company on the other hand is not directed

to natioral legislators, but to transnational enterprises wishing
to enguge in a new type of industrial relations which s ot yet

determined by long standing traditions and ways of thinkirg.

(19) greenpusr loc. cil.
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IIT. The amplovee particip tion systenm proposed for the Lurcper:

Comnnny

At the difference from this Flexible approach to rcach conver #rncy
in the Tield of the harmonization of national company law, the
proposced Buropean Company Dtatute - which is to apply only to
thosa companiecs wishing to use the new legal form - provides for

a genuine ond uniform solution for dealing with the euployee
participation in the decicsion making of compsnies. The European
Parliament, the IEconomic and Social Committee, UNICE and other
Buropeun Busiuess associationg and the Tradé Unions supported

such uniform solutions, fearing that alternative solutions would

affect the viability of the new legal form.

These bodice did however disagree as to the content of the requested

uniform solution.

The solutions now proposed by the Commimsion(2o) will be dezcribed
subsequently. A specific sub-chapter will deal with the proposnls
made for pgroups of companies of which a Buropean Company is & pirt.

1, The Suropean = ks Council

r

An Buropean Works Council must be set up in all FPuropean Compinies
with cstcblishments in differcnt Member States (Article 100). It is
only coampetent in matters alfecting the whole company or several
establishments, and which carnot be dealt with by bodies reprevcntirg
empleoyees in establishments at national level wifhin the framevori of
their competences. Malters governed by collective agreements ara

. - of .
outside the compectencenthe Zuropean Works Council (Article 119).

The coumpetence of the Furcpean Works Council extends to the risnt
. , . . finsa1o0)
to be informed on matters relating to the running of the under ! king.’

(?O) Ve fontnaote 1
The articles nentionnad subscquently are theso of the
cranded provosal for o Oourcil Hesmtztion on the Statute
for Fuaropzar Companies submitied by the Commission on 13 =L 10/,



-] 2

Its members are under an nblirgtion to maintain secrecy. on
confidential matters (Art. 1]439aﬂhe European Yorko Counnil

mast he consulted prior to importiant economic decisione and must
give its approval to decisions Ly the Bogrd of Managenent

which dircctly affect emplovees (Art. 1236? ?‘ the Kuropean
Works Council withholds its approval, it may be given by an
arbitration board (Art. 128).

As a recult of the opinion of the EBuropean Parliament, the

Buropean Vorks Council must now approve in pariicular a Social FPlan
which the Board of Management must in future draw up to deal

with the social problems following, for example, the clccture

of an establishment (Art. 126-a). The clocurc decision itself

is howcver taken by the Managemenl Board with the consent of the
Supervisory Doard (Art. 66), having consulted the Europsan lorks
Council (Art. 125).

On the recommendation of the Euvopean Parliament, the lfemb~rs

of the Puropran Works Council are elected in the establishments

of the SE by all the émployeas in ascordance with uniform Furopean

elcctoral provisions (Art. 104). Eleclions arc conducted on the princijpl
N

ol proportional representation; candidates may he nominated by

trade unions and groups of employees (10 % or 100 employces).

The originuf electoral system proposed in 1970, based on the

provisions governing national electionsz to Works Councils,

iz no longwr feasible, since no such provisions exist in the

United Kinptom or Ireland.

.

Arrecunents
kS St

The poséibility that the conditions of employmant of employecn of
the Zuropean Company may be governed by a furopean Collectiwve
Agreenent boetueen the 5.8, and the trode uniors representied in ity
ostablishronts (Art. 140, 147, 1C2 a) has Leew reiained with the
approval ol the European Parliament in(annes wulere the pacties

concerned wish it to apply. Conditions of ewplovement governed by o

[20n) he It an Works Couneil moy howaver rafer the qgamstioo ob
[20n.) Wha Saropran Works Luone noy Bowes :

wkcihar the Mansgenant Loard ius correctils darligrated rfornatiss
as sceret to a Courl, ‘ ) A
i - 3 tn AR a R VN T PO A
(20%) As, for example, rales relaiing to rooruxumﬁni, promotios
dismics~l of emplovees or the inlroducticn and 6L e v

socinzl fgcilities.




European Collective Agreew:nt apply directly in respect of all
employees who are members of a trade union whiich is a party to the cnl-
lective agreement. The parties concerined are obviously free, i
however, to govern conditions of ewployment by collective agreemonts

in national contexts.

In order to prevent from the outset conflicts between the powers
of the Buropean VWorks' Council and tho2 trade unions' arecas of
operation, it is now expreccly laid down that the competence

of the Luropean Works' Council does not extend to those matters
governed b&:ﬁollective agreement., It is also clearly laid down
that the Europecan VWorks' Council may neither conclude agreements
on employces' conditions of employment nor conduct negotiatiorns
in this arca unless empowered to do so by a European Collective

Lgreement (Art. 119).

3. Composition of the Superv.cory Board of a Luropsan Compar -

Accoriding to the Commission's proposal, the Iuropean Company
will bhave a Management Bosrd in charge of running the entorprise
and o Supervisory Board in charge of appointing, supervising

and eventually dismissing the latter (Art. 62).

The lenagenent Board shall keep informed the Cupervisory
Bosrd on the conduct of the husiness (Art. 73-a) and shall submit
important acts of business policy to i%s prior authorigzation

(closures of plante for example ~Art. 66).

Such two tier structure with its clear cut divizion of managemsrnt
ard supervisory functions and corresponding responsability is felt to
correspond best to the needs of a company operating at a

transnational level.

Somo hesilations are howevsr felt mainly in Britain with its long

atavding cingle Board proclice.

Por the roel see part II of that popery as reparda the Conmiesion's

policy vin=lvis two-tiecr companics structure,
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A1l mambers of the Supervisory Deard shall have the ssme rizhis
and dutiecs, namely as regards access to infornation (Art. 73 a)

and discretion in regard of confidential matters (Art. 8G).

The composition of the Supervisory Board was in the center of
the discussion on the European Company since that new legal

form was first suggested by Professor Sanders in 1959.

According to the initial proposal of the Commission of june
1970, the Cupervisory Board was to consist of two thirde of
representatives of shareholders and _ one third of representatives

of employees.

The Economic and Socizl Committce did not express an uniform view
on this issue and limited itseclf to describing the different sttitudes

of its members(zl).

The Zuropenn Parliament however elaborated, after four years of inleruiv
discussions in its Committicen and a long Plenary discussion on
11.7.1974 & tripartite composition of the Supervisory Board which

r

goes much further than the Commissionsinitial proposal (21).

According t¢ the opinion, of the luropeun Parlament the Supervisory

RBoard of & Iuropean Company shall consist

-~ as to one third of representatives of the shareholders

i
i)
e}

to onc third of representatives of the employeces

%

to on2 third of members coopted by these two groups who arce

+ o

o be independent of both shareholders and employees ond to
reprcsent, "general interests".

The pumber of members of the Supervisory Board shall be uneven and

divizible by three. Such systom corresponds in its br@ad lin-s ‘o

tho employes participation-nvstenm rz provided for the DCTLL-iolding

Compuny within the dutcu-—geraon Pnosch-HO0gorl .S-£roup.

(21) sce foolnote .4
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The discussion of employee participation in the Boards of
European Companies wilhin the Luropeau Parliament may well
reflect new trends and developments within the Member States
of the LZC. ‘

Indeed, when Buropean Parliament had first to consider the
European Company propesal in 1972, many amendments were tabled
by political groups and individuazl members in order to reduce

or to abolish employee participation.

In 1974, no such amendment was tabled at all. The Duropean
Parliament adopted, with a broad political majerity, including
namely the Christian Democratic and the Socialist group, its

opinion as to the composition of the Supervisory Board.

The Commiscion's revised proposal of maq 1975 is based on that
opinion and contains the rulcs in the composition of the
Supervisory Board as elaboratcd by the European Parlament (art.74a).
Leccording to these rules, the representatives of the shareholders

are normally to be elcted by the general meeting (art.75).

R 3

As regard:s the representatives of the employvees the European
Parliament reccommended specific electoral provisions for employee
represontativcs on the Supervisory Board, which the Commission las
followed in principle unaltered (Art. 127). Employees in all the
establishmentis of the SE ard of the undertakings within the
Comaunity vhich are uniformly managzed by it as part of a group of
companies now elect an electoral college in accordance with the
principles applicable to elections to the European Works' Council
and simultuaneously with those elections. The electoral college
than elects employee representatives on the Supervisory Board

in accordance with the princivles of prorortional representation.

A majority of the employee representatives must be employed in

establimnmaats of the S or of iLs grouvy undertakings. A winsrity
of the worker repregentatives necd not, Lowever, bhe employed iv

such establishwents if those employees enlitled  to vole conulider
such reevicl ropresentation by persons not employed in the urder-

taking to be appropriate.



' 16- at all
Employees ure not represernted if a majority of the emplovees

entitled to vote expressively voile agsinst such representalion {(fet, 1

e

I}

In this circumstance, the Superviscry Loard carries cut its dutins ;
for the current term of office normally and consisis cnly of nmernbars =z

chosen by ithe shareholders.

The members of the final third will be coopted by the members
representing the shareholders and the employees with a tve tnird

mzjority of votes (Art. 75 a and 75 b).

Eligible condidates must represent "general interests", possess the
necessary knowledge and experience and not directly depend

on the shareholders, the employees or lheir respective organisations
(art. 75-a~ § 3). They are to be proposed by the CGeneral Mecting,
the Dmployce representation (normally the EZuropean Works Council)

and the Management Board.

If the required majority is not reached in the elction of menbers
of the third group after the procedure has been repeated, the
appointments are made by an arbitration bcard. This conzisis of
asssssors, one each of which is chosen by the representatbives of
the shareholders and of the employeecs on the Supervisory Board,
and a Chuirman appointed by the two assessorsz by mutual agresment.
In the absténce of mutual agreement as to the choice of chalrman
of the arbitration board, he is appointed by the President of the

court in whose jurisdietion the 5& is situated..

UNICE, the Union of Industries within the European Commnities,
and the Permanent Conference of Chambers of Commerce and Industry

strongly oprose the proposcl of European Parliecment and the Cowmmicsic:

hacause sharcholders' intevests would be "insufficiently" represeniad,
Both organisations have however rejected as well the initial proposnl
of the Commission because it did not corregpond to the rocial

relations in all the louber Stoles

(R0 Nt e R TINTAT A ROT01 YR Opinion of Parmacont Do ton
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On the other hand, the Duropcan Trade Union Confederation
. . have ) ; .y

(ETUC) and its prcdecessors, askedsince 1970 for a2 similar

system of employsc representation on the Supervisory Board

as the one proposed by the RBurcpean Parliament.

This position reflects a compromise between the views of the
affiliated member organisations. The opposition of these

unione which reject the principle of employvee representation

on the governing bodies of companies is however less acute

towards the Buropcan Company than towards any envisaged national
arrangement, since the European Company i% to operate on a
transnational level where existing arrangements are, as these unions
recognize, not in all respects sufficient to protect the interests

of enployees.

As to the Buropean Commission, it feels that equal weighiing of
sharcholder - and employee representation on the Supervisory

Board camnnot but contribute towards the creatiwswithin the 33

of a new relationship between the SE and itc emplovees. Emplovecs
are given the opportunity of active participation in an undertaking
of a type new in Europe not only in that they may satfeguard their
rights and status but also in that they contribute towards shaping
a corporate,policy duly evaluated to take the interects of all

parties concerned into’account.

The provisions reguested by the Buropean Parliament ensure that ol
deadlock in the decision-making process within the UL is avoided.
The Commission further regards the fact that interests wider than
those of the sharcholders and employees dirvectly affected arc
represented on the Supervisory Doard of a Buropean undertaking

. (23)

under these provisions as a positive element.

The proposed system combinse in a genuine way elements of the German
legislution on euploee participation in the coal and steel indosir:

of 1351 and of the Duteh syvsiem in force since 1973.

An original and interesting feature is the "general interest ' that the

i

member: of tha fixal thierd wast ropresent.

(23) Explanciory imtroduction to Titel IV of the amended proposil
Sunpl. Balletin 8/75 p. L63 .

5
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Thir concept io irterded to cover all interests aflected by 1he

activiticy of a [aropean Coo-nuy otler than theve of the shurctolisrn

and employccs directly involved. The concept must be croen as can
element  togebior with two oiliar requirements, that is that there
representatives be "not dirsctly dependent on the shareholdnres,

the employees or {their repseetive organisalions” end have "the
necentaly knowledys and expzrience”. The underlying idea is that the

~

represcatatives constitubing the final third will enable the Seper-

N

vicory Eoard to take decisions which take into consideration all

intzrests alfected by the aclivities of the European Company, in other

words to recognize the special responsability of the eanterprirce
towarc thosc interests.
Sinca the "general interests” ars not defined in a concrete wer, the

proposed system has some sinilarity with the system of the "elevwenlh

man" prevailing in the German coal and steel industry since 1351 who

is to be coopted by the representatives of the sharecholders and of the

employces on the Sapervisory Doard. Mevertheless there are subsitantial

differences. Since the finel third of members on the Supervisory

Board of an 5., will normelly consist of at least three meabers
. 2

therc will be not just a single pemper, but & plurality of ind-uoendent

members vho are all equally cntrusted with preventing a deadlock
in the Supervisory Board of the S.E.
[}

Even if Llhe shareholders' amdl employee represaentatives agree in
divide the meombers of the final third among candidates of their
especlive choice (they must then s£till joinlly coopl the lact
member with the casting vote), ihe members appointed by such a
proccdure nzy be induced by iheir legal pociticn to emancipale from

constiluency, perhaps in a kind of "Thonaos-3Becket effect”.

4. Groune ol corprries
a) Gone

The gecnivg of legally indorendent unidertakings under awnificd

A}

mennge o (froups of comparica) has everywhere aeguired such v at
cconorin ivportavce, nanely for traucnationnl entevprises (wnioh
oy [ aed ) . . .
are nornelly croups of legelly itlependsnt companies), that it iu
-

escontisl ot vhee provoged Thatubte denls with this tyvre of

grouning of wdertulring.

thei
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Where an SB is a controllin - or o dependent under teking within

a group, bthe Statute protects whal sre known as the "outside char holisy
(Art. 228), i.e. sharcholders oabside the group of companiecs,

and the creditors of dependeul group urdertakings (Art.239).

Where the controlling undertaking provides the necessary protection,
it can issue instructions to the managemeut of this dependent
undertaking in order to implement a unified business policy {(Ari.2s49).
These instruections must be ceomplied with even if they adverscly aflect
the interests of ithe dependent undertaking. The Furcpean Parlismen

has approved these provisions, which were proposed in 1970. It "roles”
that they "vroadly mret the economic and functional reqgairemcnls of

the grouping od undervtakings". It was , however, in favour of a greater
degree of Tlexibility with regavrd to the protection to be grarted

to th= "oubtside sharcholders'.

The amcnded Proposal provides that this protection takes the form
of annuul conpensation as acdivided guarantee, together with wiich
the controlling undertaking must cither offer the outside sharcinlderc
pavment in cash tor offer to exchanye their shares for ghares in the
controlling uudertaking (Art. 228).
P
Special provisions are laid down for groups of companies already
in existonct when the SE is formed (Art. 240 ~d).

’

b) employee represantation at zroup level

The Statute also protects employees in group undertaking. This is
because ¢mployees in a dependent group undertaking are in some
circumsiances affected in the sauwe way by decisions of the group's

overnll management as those in the controlling group undertaking.

Vhere an 53 is a countrolling group company, a Group %Yorks Council

Lo

igs tu be Tormed (ﬂvt. 130) in winich the empbyees of all the gronp
urdertiings are represenioed ‘hrs. 131) aid which bas similer

powers Lo bhose of the Luropean Works'! Council in matters alfeciinrg

I \
the group [Art, 124~ 136).



Cri the reconmendation of 1l Jurovocnn Parlicooat, emnlavess Lo 210
by ] ' .

group underichings whose regiciersd offie-s are situdicd within 1o

AT D R I P Ty~ s 1 O A O I S R
Commarily oud which aye depx ienl on Ahe 00 leke povt i cioctions

Supervisol, Dourd [(Ari. 137).

Yriere en U2 is a depeninnt gooun inctouetions to toho

measvres, with which the Supervisory Lonrd of the I5 rmust compl:s

4

.

orly Yo carcied oub iv the wywreace of the Supevvisory Board's oo

iT the erloyeecn in ihe orguyg ¢ the contrel® e undertokin

3y m vy g R S o PR R S TN
reproccuiol ivon mennor egaivalont do that lel? dewn by the proving

. N = Yol - y N
applisoble to ire 82 (Art. 240§ ).

Thle provicion ig an inmovation and supplement. the proviciorn o
cuployac prebicinetion desired by lhe Europensn Yarliawrnt i ¢vo

contevta.

IV, Concly

A Burovern Company Statute eracled by tbe Cooacil along e dincr

«

» the Commingsion will certainly Tace initial oppoeliicn

v

proponod ¥

from muropsar industry which cxprensed the vicsr thaet provenly no
N

would be muda of such o Stutute.

sy . . . . N ~
But such wluilude could easily b subisel to change in 4he futuars.

Wt
’

Compony Diontute bosed exelnsively on Community law and covarivg

snoects of a modern companias Aet incelhwding legislatioan oo

grovps of curpanics wosld give Lo thoue comporien whiclh chonuz

[

such o Hurvoson Torm the possibiiity of rumnning their urder-

2

taking undor rules which are uniforn  throughnut the Compuntiv.

Such compuaices can bhen have o veifovm bhasiness  policy which

entved by the divergoneing of

‘e
1

naticunl cowmpruyy law,

MR . 1 N N P N 4 R . - 3 vy e .y . - S N o :
T veuta conatitule o w207 oy pobo e ot ade el e B

aowarld dn chach profound divens deas on ovoclcenoonos i vt Ui

contivne 1o occur within )1 Lun Yembor Ulnio s, Lneluldioon 1
cunciion of coforn of Lhe shriacae.y of erbesy ~iean, Lbomny Lo
vell Lo oot il antaensies sy Beaar noaee gl nere

vy



2]

he production

o

repsonsive towards a systen of sooperation belwsen
factiora of cupitel awel lahour ~hich ensures that abalanse of #1]
interests involved; iy b Tount al an sorly stage of the docicion ;
making process.of the enterprics so thal unmaceesary ¢onflict

are eveidoed, The alterrotive colution, & sysicm of permsnent confllics
Letwsern capliel and labour, may roveal more and more harmful

Tor all prridles concerned mainl: in a period where ecornmic growith «il!l
tend Lo diminich, due 1o shorbeoge of energy and row materials and

vhere prafound structural changes will affect certain hrarclies of

'i)

industry.

Aw to the trode unions, thelr fear that their role as th: defendsr

of the intcrosts off emplereen woy be guestionsd’ in o osyster lile Ll
proposed for employee participation in the Buropean Company, appear.
to be not justified.

1

On the contrary, the Duror~un Crupany Statule makes availatle o {ho
trade vileas nev peossibilitics for action whilnh thev do not have

at presont.

Mbe staiate opeas  the way o lhea te work for their menbers in the
claseical way through collective bargaining on a Buropoun wide level
where cuch an action hag ai prosent to oveveonn scerioun ohstucles,
Surthermorey they are invited to take an active part in the election
of emploree representatives on the Superviceyy Doord and of the
mombers of the Duropsman Yorks Coonecil. Thoy have however not e
exclusive right to nominate codidater for such electlions which thny
asked for. Yhey must sbare this right with geeups of employees
desirouvs of mutting forward trelr own candidates. This howevar
conform to the gereral principles of damocracy and of an open

and plurdistic socidéty.

~3
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STEUCLVURES OF COICANITS LIMITED BY SHARTS

i ' .
§ - H
| Stzte g Unitary Eoaxd i
! i i 5
iEzlgiu: {Legislicw | {(Introducticn proposed in 1968 by Come ?)%
ption of 1873, 1913, micsion of Experts for Ministoy oF Jas- i
i vh VY . N
(1913, 1853) tice) ;
| .
!

!

Ve

LDeomark (Legisla- Hemdetory for companies having a share tic hzaving a share
tion of 1973’ capital of more than 400,000 XKr. capitas of less than 400,000 Kr. :
: i However, 1o |
. 2lcor~cut divisicn befween thd two {
| Zoards (Doard of Directore, Managenment %
Board) as to functions zud ccmpositiod,

s divia

rtions ¢f woth —

anics,
c: as’ for scrarote
lezal tycl, Toyveto-doy
manazement delegated either to tha
: Boavd C ("Président -
Directeur général) and freguently to
[ executives (Dirccteurs géndraux),

Ivcland (Legisla- Cptional; unknown in practice; critici- Universal in practice. In majority of
tion of 1563) zed by prescnt Minister of Lebour, cascs civision between axecucives and
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| i . .

i Hexber State Supervisory Boord end Managemont EBoard Unitary 2oard
{

Izzly (chislation‘ 1
of 1242) | ‘ cacial
; -~ ’ syndzeil, Delegation of day-to-day e
!nagcncn aeutivae mombers of the

Luxonbourz {Legis-i Likely to be wade availsble by flegisla- ! Low aud Practice corrsessond so far co
lation of 1313 . tica in near future. Belgien Low and Practice,

lorgely based on ;

the 3elgian Law of)

1873)
i Nectherlands (Le- liendacory for "big" corpanies having a Opticnal for small companies, but not
gislezion of 197i) apital and reserves of at least 10 mil- | frequent in practice,

iy

fon florins and emplcoying more than

PPN

United Kinzdon ! Optionze, but unkacwn in praciice, Universzl in practice.
Leglslation of Mondotory introduction envisaged by TUC | In majority of companies (80 %) division
1948) and Lcbour Party Cormitices., between executive a2nd non exccufive nome
i Eers in the Boazd,
: Strong prefercences exprzssed by C5I and
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SITNARY CF DIPIOCYTE PANTICIPATION IN THE GIOVERNIUG BODITS

= EANDANY T TT ~Ts TY A
7 CCOMPSAD S 3 RIVLIE SETLIOR

PRI S -t

Mexcer Sutzte 3 Field of Applicaticn Company Body
Dennark (Lezisla- Comparnies with 50 or more |"Roard of Directors' (that
tion of 1973) enployees i3 Soncrvicsine Boowd in

'Compenics with a share coe
cital of more than 400,000
Jr.; may be Unitary Poard
. in smaller Corpanies)
Cernany (Legislatian] Componies in the sector of |Supervisory Board
of 1531%) Coal and Steel with 1000 ("Montanmitbestimmoeng"
employees or more

&
>
')
A}

s S e D oty M 0t s P S i i T S B e ST T B At o Gy St e S o Sna W4 e e i Gy ot G Wy o B e N Ve

Management Boar

——-a‘.u.-—vnu——-.-.—an-.-n.-l--—--‘—-—-—.——-—l-——--—————————-———-————-—

Germeny (cont.) Componics cutside the Coal |
(Legislation of 1952)! and SLGC scctor; (family |
]

w

upervisory Board g ewnlovees eloczt one

! ovmed AG's (Public Compa- b
I nics) and ail GmbH's (Pri- . Eleccicons
. ~
vate Companies) however elegates mayv be :
.~ . . - ;
only if employing 500 em- in groupe of i

ployees or more)
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