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I. Gfmeml 

On 19 January 1989 the Comm1 ssian presente:i to the COumU a proposal· for a 
Thirteenth COum1l Direotive em oampany law, ~ takeover am other 
general bids .1 '!be Boonan1 o. am Soo1 aJ Comm1 ttee deliverei 1 ts opin1an an 
'Zl September 1989,2 am the European Parliament deliVerei its op1n1an em 
17 January 1990. 3 

The 00mm1 sst em has adopte:i tb.is amerx'le:i proposal an the bls1s of 
Art1ale 149(3) of the T.rea.ty, tak1qt aooount of tbese two op1n1ans. 

The new vers1an &l.so ocmta.ins a Ill~ of amerx'lments int.eme:i in pa.rticula.r 
to refl.eot the outoome of d:l scnss1 ans in the CounaU work:mg party. 'lbese 
are teobn1 oaJ improvements, am in no way affeot the th1 nk1 qt or the 
objeotives heh1rrl the proposal. 'Dle main such aba.nges are as follows: 

(a) 'Dle term "bid" has been defillai (Artiale 2, first 1Dient). · 

(b) kD. objeotive test has been incJ.udej to determiDe wben tbe ohl.iga.tiem 
to make a bid arises (Article 4(1)). 

(o) 'Dle rules an the oa.lculatian of the votiDg r~ts tb.restboJ.d bave been 
ra:lrafte:i (Art1c.le 4(2)) to refl.eot the~ of other direotives 
already adopte:i in the field. 

(d) A list· of }X)SS1 bl e exemptians from· the abligatian to make a bid has 
been inclu:iai (Art1cle 4(2o)), settiDg out }8rt1oular oases ooverai by 
the geoeral e&:emptiem cJ ause wh1cb. already forme:i part of the proposal 
(Art1cle 4(3)). 

1 O:T No C 64, 14.3.1989, p. 8: with explana:tory memoramum, 
Suppl. 3/89 - Bull. EX::. 

2 O:T No c 298, 27.11.1989, p .. 66. 
3 O:T No c 38, 19.2.1990, p. 41. 
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(e) A dA3dl1re has heeD. inse:rtEd for the grantblg of prior approval. of the 
offer document, if prior approval. is requ1rei (Artiole 6(2a.)) . 

(f) Rul.es are laid down to deal. w1 th the oase where a bid is made publio 
in more tban ace Menrer State (Article ll(la.)). 

(g) ~es have heeD. made to the thresbolds at which oerta.m a.cqu1sitions 
of seour1 ties made while the bid is open must be d.eol.a.rai 
(Art1ale 17). 

(h) Addressees who have already aooepte:i ace bid are permittEd to a.ooept a 
oompetUlg bid (Art1cle 00(5)). 

II. OJmmeni:a.ri on the Artiales 

The amerrloo proposa.l iooorporates a whole series of amemmerrts relatblg 
exclusively to terminology, which do not~ comment. 

Artiale 1 

Soope 

At tbe raruest of ParJ 1 ament, the O:Jmm1 ss1 em has agreai to restrict the . 
scope of the ntreotive. The ntreotive as amemai applies cmly to oompa.nies 
gove.rnOO. by the law of a Menrer State whose seouri ties are admittEd to 
tradiJJg on ace or mre stoa1t ~es in the COmmunity. 

Nevertbeless, it is neoessa:ry to reserve the O:Jmm1 ss1 em's rig'ht to 
reconsider tb1s matter folJ.owUig the J.ap:;e of five yea.rS after the entry 
into foroe of the traDsposaJ. p:rovis1aDs of the Dl.reotive (Artiale 22(2)) 
am if neoessa:ry to put forward a new proposa.l ~ the scope of the 
Il1.reot1 ve. 

It will DEi evident that, siwe tb1s D1rect1ve is merely oonoernai to set 
down oerta.1n m1n1nnDD ~ts. the Member States rema.in free to appl.y 
it to oompa.nies whose securities are not quotai on a stock ~e. 

Art1c1.e 2 

Definitions 

In order to deJ1m1t the effect ani soope of the D1rect1ve it is advisable 
to define the term "takeover or other general. bid". Aooordi.ng1y, a new 
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defini tion has been introd.uoEd in this Artiole. 'llle term meaDS an offer 
made to the hoJ ders of the securities of a oampany to a£XIU1re all or part 
of tbese seouri ties by payment in cash or in excba.nge for other securities:. 

Art1al.e 3 

Fqual. trea.tment 

In view of the introduotion of a series of prino1.pl.es app11 oali1 e to the 
discharge of the fuootiaDs of the supervisory authority (Artiole 6a.) this 
Artiale, which sets out only one of tbese prino1.pl.es, has became 
supernuous. 

Art1ol.e 4 

Obll.ga.tion to make a hid 

Several amerrlments have been introdl.l061. to this Artiol.e. · 

First, it is necessary to spec1f'y more ol.ea.rly than in the orJginal. 
proposal. the time when the obl1gat1an to make a bid a.t'.isffi. '!be test 
ad.opta1 is a purely objeative one: tbere is an abligation to hid when, as 
a result of the 8oCXlll.is1tion of holdings in a oompa.ny, the level of a 
person's holdings goes J:eiord a speci.fiei tbreshold. This tbreshold bas not 
been aJ. te.rai. Aooord:illgl.y, a person, 1rrespeot1 ve of b.1s 1n1 t1aJ. boJ d 1 ng. 
who aoqu1.res securities: l:Ir~ his bol.ding to one-third or JOOre of the 
voting rights of a oompa.ny must make a hid in aooordanoe w1 th tbe 
D:l.reot1ve. Nevertbeles;s, tbe Menher States may fix another thresbold 
prov1.dai that it is lower than ane-th11'd of the voting rights. It is 
perm1ss1ble to retain legislation prov1.d.1ng tba.t the requirement ·to make 
the hid a.t'.isffi on the subjeative criterion of tbe intention of the aoquirer 
to exoee:1 the thresbold, so that this abligation a.t'.1ses speoifioo.lly at the 
time when such an intention is forme::l. 'lb1s 1s beoa.use that test is more 
stringent than the one laid down in the D1..reotive, . 8Di the abl1gation to 
make a hid thus oames into existeooe at an earlier point. 

Seoom, with regard to the ruJ.es for oa.lculating the tbresbold requiring a 
hid to be made (Artiol.e 4(2) 8Di (2a.)). the amerrlErl proposal. takes a.ooount 
of the wording of Artiole 7 of Couoo1l. Direotive 88/627/EEC an tbe 
information to be pub11she:3 when a major holding in a l.1stei oampa.ny is 
~or d1spose:1 of.4 In addition, it 1s la1d down that in effecting 
tb1s oa.lculation tbe voting rights that oa.noot be exercised in pursuance of 
Art1ole 22 of Couoo1l Direotive 77/91/EEXJ on the formation of lim:l.tai 

4 0:J No L 348, 17.12. 1988, p. 62. 
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1 1 ah1 1 1 ty oampa.nies a.m. tbe maintenance a.m. &1. teration of tbe1r oa.pi tal. 5 
may DOt be taken into OQ!'\<31deration (Article 4(2b)). 

..s 

'lh1rd., tbe amemoo proposal reta.im :power to grant exemption from tbe 
obligation to make a bid. It has provEn necessary to spea1fy a series of 
situatiaDs in which Maurer States may enact legislation to tbe effect that, 
&l.though a person has ~ a boJd1 ~ exnee'!1~ tbe thresbold, be neai 
not make a bid. 'Dle oases eav:lsagai by tbe D1reotive are as follows: 
aoqu1sit1on without OOTJS1deration; aoqu1sition within tbe framework of a 
projeota:l merger or foll~ division of a oampany; oases where tbe 
thresbold is exnee'!oo by less tba.n :B of tbe votillg rights, a.m. an 
UDie:rtak:U!g is given to return with:ill the tbreshold. within a maximum pericxi 
of one year; oases where the 00111pmy is already oontrol.l.Ed by tbe ao:;[Uirer 
or by an UD.iertak1ng be oontrols or wh1oh oontrols tbe ao:;[Uirer; oases 
where tbe oampany is already oontrollei by one or more persons giv:Ulg a 
forma.l. UD.iertak1ng DOt to transfer tbe1.r seouri ties to tbe ao:;[Uirer; a.m. 
aoqu1sitian resul t1llg from an 1norease in Sl.ibsaribei oa.pita.l in tbe oourse 
of which tbe ao:;[Uirer has exercisei a right of pre anption. In addition to 
tbese oases for which express provision has been made, tbe ·supervisory 
authority may permit exemptions in spea1aJ. cases; it must give its reasons 
for so .doing. 

Article 6 

Exemptions on tbe ms1s of size of tbe offeree oompa.ny 

1hiB Art1ale has been del.etei. 'lllere was DO longer any reascm to retain it 
in view of tbe l.:1m1. tation of tbe scope of tbe D1reot1 ve to oampa.n1es l.1stei 
on a stock ~e. 

Art1.o.le 6 

Supervisory autbori ty 

In aooordanoe with tbe opinion of Parl 1 ament, tbe amemoo Proposal. 
ol.a'rifies tbe des:lgna.tion of the authority respans1.ble for superv1.s1ng tbe 
drawing-up a.m. p1blioa.tion of the offer d.ooument. 'Die authority is to be 
that of tbe Mern'rer State in which the reg1.sterai offioe of tbe offeree 
OCI11pmy is situatei, provided that the securities of the OCJDpaDy are 
aooepte:l for tradi.Dg on a regulatai market in tbe state. In otber oases, 
tbe appropriate authority would be that of tbe Member State on whose 
regulatei market ~securities of the offeree oampany were first admittei 
to trading. ~ . 

In order to prevent lang approval. :prooaiures before tbe issue of tbe offer 
docJ!rment area.tillg hidden imp001ments to tbe soooess of a bid a.m. enta.111~ 
additicmal. unjustifiei expense for the offeror, the amerx'le1 proposal. fixes 

6 OJ No L 26, 31.1.1977, p. 1. 
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a time-limit for gran~ prior approval.. The same thinking is refl.eotei in 
tbe Merger Control Regulation, Counc.il. Regulation (EB:!) No 4004/89, which 
11kew1se sets dead11 nes am Jays c1.own precise rules for the suspension of a 
tra.nsaotion.6 umer the 'fell provision intrcxiuoei here, the authority bas 
three wor~ days after the lodging o£ the offer dooument within which to 
take a deo:1 s1 on on the d.ooument. If the a.utbori ty fails to take a deo:1 si on 
wi. thin .this tilDe, i. t is d.eemej to ba.ve appi'Ove:i. the d.ooument. 

Tbe amerx'IEXi proposal JD9.1nta.ins the has1.o pr1m1.ple of mutual. reoogn1 tion of 
tbe offer ciooii!Dfmt. Nevertbeless, as is generally· aooeptai in the 
:reoognition o£ stook ~e J..1st:1.ng pt.rt1cul.ars, it is speCifiEd that 
:reoognition is oaa11tiana.l. on prior approva.l of the offer dooument. 

Wi tb. regard to ooope:ration between the a.utbori ties of the various 
Meurer States, the wording bas lJeen ame0081 to bring it into llDe with the 
D1reot1ves already ad.optai on the markets in trBDSferahle securities. 

Arti.ale 6a. 

Pr1Doiples applioable to the d1 scharge of the fuwtions of the supervisory 
authority 

In order to reD:ier the Direotive suffiaientl.y flexible, while at the same 
tilDe ecsuring tbat such flex1h111ty does not go so far as to infringe the 
pri.lxx1.pl.e o£ . J.egaJ. oerta.Ulty, tb1s Article introduoes a series of 
priDoiples for the gn1danoe of supervisory. authorities in the d1soba:rge of 
their flmot1ans, in pa.rt1Cular when they grant exenpt1ons from the rules of 
. the Il1reotive. 

'1hese pr1m1.ples are tbose proposai by Parliament in i.ts opin1on. The first 
pri.lxx1.ple is tba.t holders of securities in the offeree oompa.ny who are in 
the same pos1 t1on sboul.d be a.ooord.ai EqUal treatment. Sec.x»xl, it is 
~ to ensure that persons to wham the bid is addressEn ba.ve 
suffiai.ent tilDe ani all the neoessa:ry infoxma.tion to take a dea1 s1 on on the 
bid. Tbe thUd pr1m1.pl.e is oaooerne:1 to ensure that the :board of the 
offeree oompa.ny ret'ra.1nS fran taking measures Hable to frustrate the bid. 
'D:Ie objective of tbe fourth prioo1ple is to prevent the creation of false 
markets m the seouri ties of oampa.nies ooooernal by the bid (the offeror 
oampany. the offeree oampany ani any other oampa.nies wbose securities are 
offe:rai as a oonsideration for those of the offeree oompa.ny). FinaJ.ly, the 
purpose of the fifth prioo1ple is to ensure that the affairs of the offeree 
ocmrpany are not 1.mpEned. for an unreasonahle time. 

6 Q1 No L 395, 30.12.1989, p. 1. 
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Article 7 

ProoErlure prior to puhlioa.tion of the offer document 

'Dle Article as rewoxdEn reta.1ns the pri1Xl1.ple that the offeror must make 
publ1o h1s intention to la:nroh a. bid as soon as be takes the cieoj S1 on to do 
so. Nevertbless, two anerlments have been int:roc:iuoei. First, the offeror 
must provide advanoe information of the cieoj s1 on to the board of tbe 
offeree oampany ani to the supervisory authority. Seoorrl, tbe means whereby 
the intention ·to lmll'lCh a. bid is puhlioizei must ensure wide ooverage for 
this information. 

Artial.e 8 

Restri.otion of tbe powers of the boa.rd. of tbe offeree oampany 

This Article ma.inta.i.Ds the prov1sion in the originaJ. proposal. requir~ the 
board of the offeree oampany to refrain from adopting defensive measures 
w.itbout the authorization of the gecera.l mee~. It is ex:pxessly l.a1d. 
down that the foregoiDg also applies to the a.oqu1s1 tion by tbe ~ of 
its ow securities. By way of derogation from Article 19(l)(a.) ani (2) of 
the Seooni Company Law D1rective, already referre:l to (CouOOil D1..rective 
77/91/EOO), it is l.a1d. down tba.t the hoard. of tbe offeree oampany may not 
a.oqu1re its own securities w.ithout the authorization of tbe gener&l meetiDg 
of sbarebolders. 

Any authorization by the general. meeti.ng for tbe adoption of defensive 
taot1os must be a.cx::I01'd.ai dur~ the period for a.ooepta.noe, in order to 
enah1 e tbe holders of securities of the offeree oampany to take a. deo1 s1 on 
in fulllmowl.edge of the oon:titiacs of the bid. Any prior authorization of 
tbe gener&l meetiDg must therefore be oonfirmed by the meetiDg while the 
bid is st111 val.id. With that in view, it bas been expressly statEd, at 
the request of Pa.rJ 1 ament, that the hoard of the offeree oampany ma.y oaJ.l a. 
gener&l meeti.ng of sbarebolde:rs. 

Artial.e 10 

Offer doonment 

The purpose of tbe offer document is ala.rifiOO.. It must oanta.in &1.1 the 
information neoessa:ry to enal:lle the persons to wham the bid is add:ressa:l to 
arrive at an inf~ a.ppra.isal of the bid. In this OOimeOtion, in addition 
to tbe gecer&l power of·Memher States to rEqUire additional. information 
un:ier tbe:1x national. l.egisla.tion, the supervisory authority ma.y in 
partioular oases ~ add1 ticmal. information or perm1 t the offeror to 
refrain from publioa.tion of oerta.1n information on oon:tition that it 
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oazmot be abta.:1.ri6i in time or witbout exoessj:ve oost or is not oons1derai 
neoessa.rY for the protection of the sba.rebolde:rS or employees of the 
offeree oampa.ny. · 

New items of information are introd:uoai into the offer document. 

The names of the persons respons:1ble for the document must be Dienticmai, 
together with a declaration :by tbem tbat the information ocmta1nei in the 
doollment is aooura.te. 

In addition, the offer dOcument must specify the m1n11111DD 8Di max1nmm Il1liilber 
of securities wh1oh the offeror umertakes to acx;ru1re. This ~t 
does not alter the faot tba.t 'l1Die:r Artiale 4(1) the hid must exteixl to all 
the securities of the 00111pmy. 

The offeror must guarantee tbat the ocms1deratian will be ava:llahJe not 
anly where the oons1deratian is in cash blt also, umer the amerrlai 
proposal, where the ocms1deration is in securities. In the latter _case the 
offeror must either have at his d1spcGU securities to ~e or 
UD3ertake to oa.ll the general mee~ to authorize the issue of these 
seouri ties. 

In aooordaDOe with an a.merxlment int:roduoe:i :by ParJ 1ament, the offeror must 
1txHoate the pnss1hle ~'eooes of the f1naro1qf of the. l:xld. not ODly for 
tbe offeree oompany rut far the offeror oampa.ny as well. 

In ordet' to ,provi.d.e £ul.l information to the addressees of a hid, the offer 
docJI1J'!I8D't must g1 ve them. notioe of any o1roumstanoes wh1ab. may lead to the 
wi tbdrawal of the hid or 1. ts :being declare1. void. 

At tbe request of Parliament, a seri.es of ameOOments has been introduoe:i 
. with a view to al.a.'r1f'y1.ng in the offer document the objectives of the 

offeror in JMk1qf his hid. 

The pr1DO.:lple that the offer document must be transparent requires that 1.f 
tbe offeror is .~ in his own name rut an beha1 f of another person the 
information in tbe document should refer to the latter. not the offeror. 

If tbe ocmcrlderatian offe:rai oampr1ses securities which have been admittei 
to l.1st1ng an a stock exn'harge situa.te:i or operatiqf in a Member State 
within twelve months of the amlOUilOEIIIEmt of the hid, the offer document is 
to :be 8000IIlpB.tl1.a by the appropriate l1.st:l:og particulars. In the a.tsenoe 
of such information, · the offeror· is requirei to prov:1.de equiva.l.ent 
information enahl ::1 rg the addressees of the hid to make an inf<mlliEd judgment 
on the assets am. 1 1 abt 1 ::1 ties, f1Jlal'X)1 a1 p::>S1 tion, record am. prospects of 
the oompany 1.ssu1.qf tbe securi.ties. 
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To attain greater fiex1.b1, 1 ty, the proposal. as arnemoo permits the 
supervisory authority to require additional information to be iinludei 1n 
tbe offer d.oo'lment or to allow oerta1n information to rema.1.n mrl1 enl.osed, 
gi~ reasons. 

Art.1a1.e 11 

Forms of d1solosure 

T1le arnerrls'l proposal. lays down ruJ.es g~ the J.anmb1 ~ of tbe same 
bid 1n more tban one Member State. '!be information is tben. to be made 
pub1.1o 1n eaoh Menher State. 1n aooorda.ooe with that state's laws. 
Furtbermore, tbe date an which the offer document is made pub1.1o may be 
later 1n oe:rta.1n Memher states tban 1n the Meurer state 1n ·whioh tbe 
offeree oompany has its registe:r61 offioe. Nevertbeless, despite tbe later 
p1hl 1oation, tbe addressees of the bid must be able to reach a fully 
1nfo:t'DIS1 dea1 s1 an an the bid. 

Artiale 14 

'!be m1 nj nnlDI requirements for the oontent of the opinion of tbe board of the 
offeree oompany bave been iDc:reasEn. Tbe members of tbe board must jTXHoa.te 
wbetber tbey themselves inte:Di to a.ooept the bid am to sell their 
securities 1n tbe offeree ocmpany. 

'lhe requirement 1n tbe originaJ. proposal. that the opinion of tbe board of 
tbe offeree oanpany should. be ao::xJWpm1 ei by a report by an e&pe:t t where 
tbe offer oaupr1ses seouri ties ani where tbe securities offerai are mt 
quotei on tbe stoo1t ~e at the time when the bid is made has been 
dJspense:1 w1 th. 'lh1s requirement is superfluous 1n vi.ew of Artiale 10( 4). 

'lhe proposal. as :reworda1 expressly lays down that the fact that the board 
of an offeree oanpany has fa:Ue:i to d1f!Cba:rge its duty to give its op1n1an 
of a bid cmmot 1.mpEne the proper oourse of the bid. 'lh1s is an important 
o.la.rifioa.tion, 1n pa.rtioula.r 1n oases where the offeror am the board of 
tbe offeree oampa.ny are not 1n agreement regarding the bid. 

The former pu-agra.pbs 4 aDi 5 are oonsiderecl· superfluous. Paragraph 4 
perm:lttei plhlioa.tian of the offer document ani the opinion of the board. of 
the offeree oompany 1n tbe same document; it was of a prrely optional. 
nature, ani its iinlusian 1n the D1.rective seemej u~. The oontent 
of paragraph 5 ( tbe requirement that the board of the offeree oampa.ny 
Sbould also give its opinion an revUD.cms of the offer am oompet1.:ng 
offers) is :t.ooorpora.tei 1n Article 14(1) aDi Article 20(1). 
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A'rt:lcle 16 

Rev.ision of the bid 

The amerrla1 proposal enables Manher States to adopt measures to avoid a 
suooess1on of revisions JJDproperly ~the operation of the offeree 
oompany. in part:1.ou1ar by restricting the powers of the board UDier 
Art:l.ole 8, a.n:1 1rx'leai iJIIp001Dg the operation of the market in general. 

Arti.al.e 17 

Provis.1on of information to the superv:Lsory authority 

Two important cba.nges have been intrcxhloai into this Article. First, the 
abl.iga.tion la.1d down in the original. proposaJ. to the effect that the 
offeror was UIX'ler an ah1.1.gation to inform the superv:l..sory authority at any 
time of the IDTIIlher of a.ooepta:ooes receival bas been al. t.e:rei to make it a 
general. obligation, applioa.ble to all parties to the bid, to prov:l.de the 
supervisory authority, at its raruest. with all information requ.irErl by the 
autbori ty for the d1 roba:rge of its duties. 

Beoorrl, the Art1ole bas reta:t nffl , a.llJe1. t in a d1£ferent form. the 
abUgation to notify the supervisory authority of oerta1n 8.CX!UiSitiODS of 
seouri ties of the offeree oompa.ny, the offeror oampa.ny, am any other 
oa:apany whose securities are· offe:rei as a oons1deration. The Article as 
amerx'a1. draws a d1st1not1on between the followillt: (a) persons already 
ba~ a s:1gnifioont bo1d1ng (ell or JOOre of the vo~ rights) in one of 
these ~es; (b) persons aoqu1r1ng an appreo.1.able hoJd1~ (O.ell or JOOre 
of the vo~ rights) in the oourse of the hid.; am (o) persons hoJd1~ 
less than ~ of the vo~ rights ani acquiring less than 0. ~ of these 
rights in the oourse of the bid. The perscms referra.i to in (a). are 
requ1rai to ootify all 8.CX!UiSitians of the securities of the oompa.ny in 
wh1ob. they have a significant bold1ng. The persons referl'Eli to in (b) are 
requ1rai to DOtify the 8£X!U1s1.t1on of an appreciable hoJd1~. a.n:1 any· 
~t 8£X!U1s1. tian of the securities of the campa.ny in wh1ob. they have 
suob. a bold1~. The persons referrei to ill (o) are oot requ1rai to make a 
notifioa.tian. Tbe advantage of these arrangements is that they do not 
require 1IIs:1gn1.fioant 8£X!U1s1.t1ons to be notifiai. tba.t is, 8.CXIU1S1t1ons 
g1.v1ng the aoqu1rer less than 0. ell of the vo~ rights in total. In 
addition, the arrangements make it poss1 hl e to identify not an.1. y 
8.CX!UiSit1ans by large sba.rebolders (having ell or more of the vo~ rights) 
rut also 8£X!U1s1.tians of relatively s1.gni.fioant hoJd1~s (those oa.rryiDg 
0. ~ or more of the vo~ rights) . 
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Artic.le 18 

Disclosure of result of bid 

The Art1ale as amerxiai lays clown tba.t tbe result of tbe h1d is to be made 
puh11o 11111D811ately. 'DUB rEqUirement takes on 1mreasEd signifioaooe in 
view of tbe .fact tba.t Artiale 8 restriots the powers of tbe board of the 
offeree oampa.ny perr11ng the aililOUilOeiDelt of tbe result of tbe h1d. 

Arti,al.e 19 

Information for representatives of employees of tbe offeree oampany 

At tbe request of Par11ament, tbe Artial.e bas been~amerxiet to require the 
ioolusion azoong the doouments to be OCJ!'IID!Im1oa.tai to tbe representatives of 
tbe employees of the offeree oompany doouments oancern1ng the rev1sion, 
w1 tbdra.wa.l, a.m. result of tbe bid. 

In additic:m, in order to ensure that tbe employees are informed in gooi 
time, it is la1d down tba.t tbe documents a.m. informa.tic:m oancern1ng the bid 
are to be OCJ!'IID!Im1oatai to tbe employees' representatives 11111D811ately after 
they are made puhlio. · 

Arti.ale 20 

Competing bids 

Paragraph 2 of tbe original. proposal. has been cleleted. It overlappn 
paragraph 1, w.b1ab. lays clown tba.t the Direotive applies' to all~ 
bids. 

Three DI!N provis1ons are introd.uoEd. First, in 11De with what bas been la1d 
down oancern1ng tbe rev1s:l.on of tbe bid, tbe Menher States must, in 
~ bids, ensure tba.t tbe addressees of bids wbo bave aooepte:i an 
earlier h1d quaJ.1fy for a sulsequent .oompeting bid. 'DUB aooords with the 
peoul t.iJDa.te reo:1. tal, in w.b1ab. 1 t is statai tba.t oompeting bids must of 
nooess1 ty be henefia1a.l. to the hal ders of tbe securities of the offeree 
oampany. Nevertbeless. oerta1.n exceptions to this prilXliple must be 
allowei. Aooordingly, a seoaDi provis1on has been introd:uoed enah11 ng 
Member States to grant exemption from tbe general rul.e if tbe1r l.egisla.tion 
perm1 ts 1.rrevtx:lable aooeptaDoe of a h1d. Third, as is the oase with 
suooesstve rev1s:l.ons of a bid, Manher States may take appropriate steps to 
ensure tba.t oompeting bids do not .1.nipOOe tbe proper operation of tbe 
offeree oampa.ny or of tbe market. 
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Art1ale 22 

T:ranspos1tion of the D1reot1ve 

'!be dates far the transposa.1. of the D1.reot:l.ve (1 Jacua:ry 1002) am tbe. 
entry into foroo of the mt1ona.1 provisiacs (1 Jazmary 1.900) have been 
fixai as requestai by Parliament. 
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II 

(Preparatory Acts) 

COMMISSION 

Amended proposal for a thirteenth Council Directive on company law, concerning takeover and 
other general bids 

COM(90) 416./inal- SYN 186 

(Submitted by the Commission on 14 September 1990 pursuant to Article 149 (3) of the EEC 
Treaty) 

(90/C 240/09) 

ORlGINAL PROPOSAL 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Having regard to the Treaty establishing the European 
Economic Community, and in particular Anicle 54 
thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas· it is necessary to coordinate certain safeguards 
which Member States require of companies and firms 
within the meaning of the second paragraph of Anicle 58 
of the Treaty for the protection of members and others, 
in order to make such safeguards equivalent throughout 
the Community; 

Whereas it is necessary to protect the interests of the 
shareholders of public companies limited by shares when 
these are the subject of a takeover or other general bid; 

AMENDED PROPOSAL 

THE COUNCIL OF THE EUROPEAN COMMUNIDES, 

unchanged 

Having regard to the proposal from the Commission('), 

In cooperation with the European Parliament ('), 

Having regard to the opinion of the Economic and 
Social Committee('), 

unchanged 

· Whereas it is necessary to protect the interests of the 
holders of the securities of companies governed by the 
law of a Member State when the securities of these 
companies, admitted to trading on a regulated market 
.within the scope of this Directive, are the subject of a 
takeover or other general bid; 

(') OJ No C 64, 14. 3. 1989, p. 8. 
(') OJ No C 38, 19. 2. 1990, p. 41. 

(') OJ No C 298, 27. 11. 1989, p. 56. 
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Whereas shareholders who are in the same position 
should be treated equally;· 

Whereas this equality of treatment requires that the obli­
gation to make a bid i~ imposed on persons wishing to· 
attain a certain level of participation in a company and in 
order to ensure the protection of minority shareholders 
and to avoid purely speculative partial bids, it is 
necessary to require that these persons make a bid for all 
the shares of that company; 

Whereas each. Member State should designate a super­
visory authority or authorities to ensure that parties to a 
takeover or other general bid fulfil their obligations; and 
whereas it is necessary to determine which authority has 
territorial jurisdiction in the case of cross-frontier bids 
and to provide for the mutual recognition of offer 
documents within the Community; whereas the different 
authorities must cooperate with one another and their 
present or former officers and servants should be bound 
to preserve confidentiality; 

AMENDED· PROPOSAL 

deleted 

Whereas equality .of treatment of holders of securities 
requires that persons wishing to attain a certain level of 
holdings in a company be obliged to make a bid; 
whereas in order to protect persons having minority 
holdings and avoid purely speculative partial bids, it is 
necessary to require that persons who have acquired a 
considerable holding make a bid for all the securities of 
the company; whereas, in order to attain greater flexi­
bility in the application of this provision, the Member 
States may provide for a. series of exemptions from this 
obligation; 

unchanged 

Whereas in taking decisions applying the requirements of 
this Directive the supervisory authority should be guided 
by a set of principles directing it to seek to ensure that: 

(a) all holders of securities of an offeree company who 
are in the same position are treated equally; 

(b) the addressees of a bid have sufficient time and 
information to enable them to reach a properly 
informed decision on the bid; 

(c) the· board of an offeree company acts in the interests 
of all the shareholders, and cannot frustrate the bid; 

(d) false markets are not created in the securities ohhe 
offeree company, of the offeror company, or of any 
other company concerned by the bid; 

(e) offeree companies are not hindered in the conduct of 
their affairs beyond a reasonable time by an offer for. 
their securities; · 
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Whereas to reduce the scope for insider dealing offerors 
should be required to announce their intention of 
launching a bid as soon as possible and to inform the 
supervisory authority and the offeree company's board 
of the precise terms of the bid before they are made 
public; 

Whereas to avoid operations which frustrate the bid it is 
necessary to limit the powers of the board of directors of 
the offeree company to engage in operations of an 
exceptional nature; 

Whereas to help ensure compliance with the ·obligations 
resulting from the Directive it should be compulsory for 
offerors to be represented by a person or credit 
institution licensed to deal on financial markets; 

Whereas the addressees of a takeover or other general 
bid should be properly informed of the terms of the bid 
by means of an offer document and, where the 
consideration offered includes securities, should be 
provided with cenain additional information about the 
oompany issuing those securities; 

Whereas the offeror should be required to bring the 
offer document to the attention of all addressees of the 
bid and where . the offer document contains insufficient 
information to clarify the real intentions of the offeror, 
the supervisory authority should be able either to forbid 
the publication of the offer document or to make the 
offeror publish a revised document; 

Whereas it is necessary to set a time limit for takeover 
bids; 

Whereas, in the inte~ests of the offeree company and the 
addressees of the bid, it should be provided that once an 
offer document has been made public the bid may not be 
withdrawn except in cenain specified circumstances; 

Whereas the board of the offeree company should be 
required to repon· in writing to its shareholders its view 
of the bid, and whereas, where the consideration offered 
in the bid includes securities· for which at the time the 
bid is made no official stock exchange listing has been 
applied for, it should also be required to obtain and 
make available to all addressees of the bid an additional 
repon by an independent expen; 

AMENDED PROPOSAL 

unchanged 

unchanged 

unchanged 

unchanged 

unchanged 

unchanged 

Whereas, in the interests of the offeree company and the 
addressees of the bid, .it should be provided that once an 
offer document has been made public the bid may not be 
withdrawn or declared void except in cenain limited 
cases; 

Whereas the board of the offeree company should be 
required to make public a written opinion addressed to 
holders of its securities, setting out its view of the bid; 



' 
! 
i· 

.' ' 

l' 

No C 240/10 Official Journal of the European Communities 26.9.90 

ORIGINAL PROPOSAL 

Whereas offerors are entitled to revise their bids; 
whereas limits should be placed on that right in order to 
maintain an orderly market in the shares and it should be 
ensured that the addressees of the bid are informed in 
time; .whereas it is necessary that the offeror draw up 
and make public a fresh document setting out the 
amendments to the original bid and whereas adressees 
who have already accepted the bid should be entitled to 
accept the revised bid; 

Whereas in order to ensure equal treatment of 
addressees of the bid, an acquisition by the offeror, or by 
certain persons associated with him, of shares which are 
the subject of the bid at a higher price than that laid 
down in the offer document or one of its revisons, must 
itself be considered as a revision; . 

Whereas to be able to perform their functions satisfac­
torily, supervisory authorities need to be able to find out 
at any time how many acceptances have been received to. 
date and whereas, from the time the intention to make a 
bid is an'nounced by the offeror, any dealing in the 
securities concerned must be made public by any person 
already having a significant shareholding; 

Whereas the result of the bid must be made public and 
notified to the supervisory authority; 

Whereas taking into account the social policy of the 
Community, it is necessary that representatives of the 
employees of the offeree company be informed with 
regard to the bid and that they should receive all the 
documents concerning that bid; 

Whereas competing bids for the securities of a company 
are necessarily to the advantage of its shareholders; 
whereas all such bids should be subject to the same rules 
as the original bid and the original offeror should be 
en_titled to withdraw his bid in such a case; 

Whereas this Directive does not until subsequent coordi­
nation affect the capacity of Member States to forbid a 
takeover or other general bid where the offeror is either 
a national or a company from a third country, in 
particular where Co!llmunity nationals and companies do 
not benefit from reciprocal treatment as regards the 
acquisition of shares by means of such a bid in a 
company governed by the law of that third country. 

AMENDED PROPOSAL 

Whereas offerors are entitled to revise their bids; 
whereas . it may be necessary to limit that right with a 
view to the proper operation of the offeree company and 
the maintenance of an orderly market and it should be 
ensured that the addressees of the bid are informed in 
time; whereas it is ~ece~sary that the offeror draw up 
and make public a fresh document setting out any 
amendments to the original bid; and whereas addressees 
who have already accepted the bid should be entitled to 
accept the revised bid; 

unchanged 

Whereas to be able to• perform their functions satisfac­
torily, supervisory authorities must at all times be able to 
require the parties to the bid to provide information on 
it; whereas after the offeror has'announced his intention 
to make a bid certain transactions concerning the 
securities of the companies concerned by the bid must be 
notified to the supervisory authorities; 

unchanged 

·unchanged 

Whereas competing bids for the securities of a company 
are necessarily to the advantage of the holders of its 
securities; whereas all such bids should be subject to the 
same rules as the original bid and the original offeror 
should be entitled to withdraw his bid in such a case; 
whereas addressees who have already accepted the initial 
bid must be able to accept the competing bid; 

unchanged 
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.HAS ADOJYfED TIIIS DIRECTIVE: . 

Article 1 

Scope 

The coordination measures prescribed by this Directive 
shall apply to the laws, regulations and administrative 
provisions of the Member States relating to takeover and 
other general bids addressed, on the same terms, to all 
holders of the securities, or the securities of a particular 
class or classes, ·of any of the following types of 
company: 

in Germany: 

die Aktiengesellschaft, die Kommimditgesellschaft auf 
Aktien, 

in Belgium: 

Ia societe· anonyme I de naamloze vennootschap, Ia 
societe en commandite par actions I de comman­
ditaire vennootschap op aandelen, 

in Denmark: 

aktieselskaber, kommanditaktieselskaber, 

in Spain: 

Ia sociedad an6nima, Ia sociedad en comandita por 
acciones; 

in France: 

Ia societe anonyme, Ia societe en commandite par 
actions; 

- in Greece: 

11 avrovu1111 E<atpEla, 11 s~ep6pp\lgJ1ll . Ka~a J.lS~oxt~ 
s~a~.pda; 

in Ireland: 

the public company, limited by shares; 

in Italy: 

Ia _so~ieta per azioni, Ia societa m accomandita per 
az10m; 

in Luxembou~: 

Ia societe anonyme, al societe en commandite par 
actions; 

AMENDED PROPOSAL 

HAS ADOJYfED THIS DIRECTIVE: 

Article 1 

Scope 

(1) The coordination measures prescribed by this 
Directive shall apply to the laws, regulations and admin­
istrative provisions of the Member States relating to 
takeover and other general bids for the securities of a 
company governed by the law of a Member State where 
these securities are admitted to trading on a market in 
one or more Member States which is regulated and 
supervised by authorithies recognized by public bodies, 
operates regularly and is accessible, directly or indirectly, 
to the public. 

(2) After a period of five years following the date 
referred to in Article 22 (2), the Commission shall submit 
to the Council a report on the extension of the scope of 
this Directive to some or to all companies governed by 
the law of a Member State whose securities are not 
accepted for trading on one of the markets referred to in 
paragraph 1 and, if appropriate, shall put forward a 
proposal to the Council to that end; 
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in the Netherlands: 

de naamloze vennootschap; 

- in Portugal: 

sociedade an6nima, sociedad~ em comandita por 
aq:oes; 

- in the United Kingdom: 

the public company, limited by shares. 

Article 2 

Defmitions 

1. For the purposes of this Directive, ·'offeree 
company' shall mean a company whose securities are the 
subject of a takeover or other general bid (hereinafter 
referred to as 'a bid'). 

2. For the purposes of this Directive, 'offeror' shall 
mean any person or company including, where appro­
priate, the directors of the offeree company, who 
launches a bid in accordance with the obligation set out 
in Article 4 or on a voluntary basis. 

3. For the purposes of this Directive, 'securities' shall 
mean securities carrying voting rights in a company or 
which can be converted into securities carrying such 
rights. 

4. For the purposes of this Directive, 'parties to the 
bid' s~all mean the offeror, the representative of the 
offeror within the meaning of Article 9, the directors of 
the offeror, if the latter is a company, the addressees of 
the bid and the directors of the offeree company. 

5. For the purposes of this Directive, 'persons acting 
in concert' shall mean persons who, pursuant to an 
agreement, coope.rate with one another with the 'aim of 
acquiring the securities of a company. 

AMENDED PROPOSAL 

Article 2 

Defmitions 

For the purposes of this Directive: 

'takeover or other general bid' ('bid') shall mean an 
offer made to the holders of the securities of a ' 
company to acquire all or part of these securities by 
payment in cash or in exchange for other securiJies, 

- 'offeree company' shall mean a company whose· 
securities are the subject of a bid, 

- 'offeror' shall mean any natural person or legal entity 
in public or private law making a bid, 

- 'securities' shall mean transferable securities carrying 
voting rights in a company or conferring ·entitlement 
to obtain transferable securities carrying such rights, 

- 'parties to the bid' shall mean the offeror, the 
representative of the offeror within the meaning of 
Article 9, the directors of the offeror, if the latter is a 
company, the addressees of the bid and the directors 
of th~ offeree company, 

'persons acting in concert' shall mean persons who, 
through concerted practices or pursuant to an 
agreement, cooperate with one another in connection 
with a bid. 
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Article 3 

Equal treatment 

l . Shareholders who are in the same posltlcin shall be 
treated equally. 

' '' 

Article 4 

Obligation to make a bid 

1. Any person aiming to acquire . a number or 
percentage of securities, which, added to any existing 
holdings, gives him a percentage of the voting rights in a 
company which may not be fixed at more than 33 'fo %, 
shall be obliged to make a bid to acquire all the securities 
of that company. 

2. To calculate the thresliold referred to in paragr~ph 
1~ the following must be added to the voting rights held 
by the. offeror: 

(a) voting rights held by persons acting tn their own 
name but on behalf of the offeror; 

(b) where appropriate, voting rights held by companies 
belonging with the offeror to the same ·group of 
undertakings within the meaning of Article 1 of 
Council Directiv~ 83/349/EEC ('); 

(c) voting rights held by persons acting in concert 'with 
the offeror; 

(d) where appropriate voting rigths by directors of the 
offeror company. 

{') OJ No L 193, 18. 7. 1983, p. 1 

AMENDED PROPOSAL 

deleted 

Article 4 . 

Obligation to make a bid 

1. Any person ('the acquirer') who as a result of 
acquisition by himself or by a person referred to in 
paragraph 2 holds securities which added to any existing 
holdings give him a percentage of the voting rights in a 
company which may not be fixed at more than one-third 
of the voting rights existing at the date of acquisition 
shall be obliged to make a bid to acquire all the securities 
of the company. 

2. To calculate the threshold .referred to in paragraph 
1, the following shall be added to the voting rights held 
by the acquirer: 

(a) voting rights held by other persons or entities in their 
own names but on behalf of the acquirer; 

(b) voting rights held by undertakings controlled by the . 
acquirer within the meaning of Article 8 of Council 
Directive 88/627/EEC of 12 December 1988 on the 
information to be published when a major holding in 
a listed company is acquired or disposed of('); 

(c) voting rights held by any other person acting m 
concert with the acquirer; 

(d) voting rights attached to secuntles held by the 
acquirer which are lodged by way of security, except 
where the holder of the security controls the voting 
rights and declares his intention of exercising them, 
in which case they shall be regarded as his· voting · 
rights. 

2a. To calculate the threshold referred to in 
paragraph 1, the voting rights held by the acquirer or by 
any of the other persons or entities referred to in 
subparagraphs (a) to (d) of paragraph 2 shall be deemed 
to include the voting rights attached to the following 
securities: 

(') OJ No L 348 17. 12. 1988, p. 62. 
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(a) securities in which they have the life interest; 

(b) securities which they are entitled to acquire, on their 
own initiative alone, under a formal agreement; 

(c) securities deposited with them carrying voting rights 
which they can exercise · at their discretion in the 
absence 9f specific instructions from the holders. 

2b. Voting rights whose exercise is prevented by 
Anicle 22 of Council Directive 77 /91/EEC of 13 
December 1976 on the formation of public limited 
liability companies and the maintenance and alteration of 
their capital (') shall not be taken into accol!nt in calcu­
lating the threshold referred to in paragraph 1. 

2c. Member States may make provision for exemption 
from the obligation laid down in paragraph 1 where: 

·(a) the securities have been acquired by transmission 
without consideration; 

(b) the acquirer has undertaken to carry out a merger 
within the scope of Anicle 3 of Council Directive 
78/855/EEC of 9 _October 1978 concerning mergers 
of public limited liability companies (') with the 
company whose securities have been acquired; 

(c) the acqutsmon results from a division within the 
scope of Anicle 2 of Council Directive 82/891/EEC 
of 17 December 1982 concerning the division of 
public limited liability companies ('); 

(d) the acquirer acquires a percentage of the voting 
rights which ·exceeds the threshold referred to in 
paragraph 1, but not by more than 3 % of the total 
of these rights, and gives a written undenaking to 
transfer the securities necessary to come within the 
threshold within a period which may not exceed one 
year; 

(e) the company whose securities have been acquired is 
already controlled within the meaning of Anicle 8 of 
Council Directive 88/627 /EEC by' the acquirer or by 
another undenaking controlling the acquirer ,or 
controlled by him within the meaning of that Anicle; 

(') OJ No L 26, 31. 1. 1977, p. 1. 
(') OJ No L 295, 20. 10. 1978, p. 36. 
(') OJ No L 378, 31. 12. 1982·, p. 47. 
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3. The supervisory authority may grant exemptions to 
the rule laid down in paragraph 1, giving reasons for its 
decision .and adopting all measures necessary to ensure 
equal treatment of all shareholders. 

Article 5 

Exemptions on the basis of size of the offeree company 

Article 4 shall not apply: 

(a) where the securities of the offeree company have not 
been admitted to official stock exchange listing or 
have not been the subject of a request for such 
admission at the moment when the bid is announced 
in accordance with Article 7; and 

(b) where the offeree company, or, where appropriat~, 
the group of undertakings within the meaning of 
Article 1 of Directive 83/349/EEC to which the 
company belongs, do not exceed, at the 
balance-sheet date, the amounts of two of the three 
criteria laid down in Article 27 of Council Directive 
78/660/EEC ('). 

Article 6 

Supervisory authority 

1. Member States shall designate the authority or 
authorities which must discharge the functions 
specified in this Directive. The authorities thus 
designated may delegate all or part of their powers 
to other authorities or to associations or private 
bodies. Member States shall inform the Commission 
of these designations and of any delegation of 
powers and shall specify all divisions of functions 
that may be made. 

(') OJ No L 222, 14. 8. 1978, p. 11. 

AMENDED PROPOSAL 

(f) the company whose securities have been acquired is 
already controlled within the meaning of Article 8 of 
Council Directive 88/627 /EEC by a shareholder or 
jointly by a number of shareholders who give . a 
written undertaking not to transfer their securities to 
the acquirer on the conditions he offers; 

(g) the secunues have been acquired . following an 
increase. in the subscribed capital and the acquirer 
has exercised his right of pre-emption in accordance 
with Article 29 of Council Directive 77 /91/EEC. 

3. The supervisory authority may grant exemption 
from the obligation laid down in paragraph 1, giving 
reasons, in cases other than those specified in the 
foregoing paragraph. 

-deleted 

1. 

Article 6 

Supervisory authority 

unchanged 
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2. The authorities and, where appropriate, the associ­
ations or private bodies referred to in paragraph 1 must 
have all the necessary . powers to ensure that this 
Directive is put into effect and, in any case, either the 
power to forbid the publication of an offer document 
which is incomplete by reference to the requirements of 
this Directive or the power to oblige the offeror to 

correct an inadequate offer document· and to make it 
public by the means set out in Article 11 (1). 

3. The authority competent for superv1smg the 
drawing-up and publication of the offer document shall 
be that of the Member State in which the offeree 
company has its registered office. Where the bid is made 
in several Member States simultaneously, the offer 
document as prepared under the supervision of the 
national authority responsible shall be accepted in the 
other Member States, without their supervisory auth­
orities having the right to require the inclusion of any 
additional paniculars in the document. 

4. After an offer document has been made public in 
accordance with Article 11 (1),. the competent authorities 
of the Member States shall give each other any 
cooperation required for the performance of their duties 
and for this purpose shall supply each oth.er with any 
information that may be necessary. 

5. All present or former officers or servants of super­
visory authorities shall be bound by the rules of 
professional secrecy. Information that has come to their 
knowledge in the course of performing their professional 
duties shall not be disclosed to any person or body not 
legally entitled to receive it. 

AMENDED PROPOSAL 

2. The supervisory authorities, and, where appro­
priate, the associations or private bodies referred to in 
paragraph 1, shall have all the powers necessary for the 
exercise of their fu.nctions, which shall include responsi· 
bility for ensuring that the panies to a bid comply with 
their obligations under this Directive. The authorities' 
powers shall include either the power to forbid the publi­
cation of an offer document which is incomplete by 
reference to the requirements of this Directive or the 
power to oblige the offeror to correct an inadequate 
offer document and to make it public in accordance with 
Article 11 (1). 

2a. If a Member State requires the offer document to 
be approved by the supervisory authority prior to publi­
cation, the authority shall have a maximum period of 
three working days from lodging of the document within 
which to grant or withhold approval. If the authority 
fails to take a decision within that period approval shall 
be deemed to be granted. 

3. The authority competent for superv1smg the 
drawing-up and publication of the offer document shall 
be that of the Member State in which the offeree 
company has its registered office if the securities of the 
company are admitted to trading on a regulated market 
in that Member State. Otherwise the competent 
authority shall be that of the Member State on whose 
regulated market the securities of the company were first 
admitted to trading. If the document so drawn up has 
received prior approval it shall be accepted· by the other 
Member States, whose supervisory authorities may not 
require the inclusion of any additional paniculars. 

4. The competent authorities of the Member States 
shall cooperate notwithstanding paragraph 5, in so far as 
necessary for the performance of their duties and for this 
purpose shall supply each other with any information 
that may be necessary. 

5. (a) Each Member State shall provide that all present 
or former officers or servants of supervisory auth­
orities shall be bound by the rules of professional 
secrecy. Information covered by professional 
secrecy shall not be disclosed to any person or 
authority not legally entitled to receive it. 

(b) Without prejudice to their obligations in judicial 
proceedings in criminal matters, the supervisory 
authorities· in receipt of the information referred 
to in paragraph 4 may use such information only 
for the discharge of their functions under 
paragraph 1 and in connection with administrative 
or legal proceedings specifically relating to the 
discharge of their functions. 
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6. This Directive shall not affect the legislation of 
Member States concerning the liability of competent 
authorities. 

Article 7 

Procedure prior to publication of the offer document . 

1. As soon as it decides to make a bid, the offeror 
shall make public its intention of doing so by one of the 
means provided for in Article 11 ( 1). It shall inform the 
competent supervisory authority accordingly. 

6. 

AMENDED PROPOSAL 

Nevertheless, if the supervisory authority which 
has su'pplied information consents, the recipient 
supervisory authority may make use of the infor­
mation for other purposes or transmit it to the 
supervisory authorities ·of other states. 

unchanged 

Article 6a 

Principles applicable to the discharge of the functions of 
the supervisory authority 

In discharging the functions referred to in Article 6 (2) 
and in granting exemptions pursuant to Articles 4 (3), 
8 (1) (b), 10 (5), 11 (1), 12 (2), 13 (1) (e) and (f), 15 (5) 
and 20 (3), the supervisory authority shall seek to ensure 
that: 

(a) all holders of securities of an offeree company who · 
are in the same position are treated equally; 

(b) the addressees of a bid have sufficient time and 
information to enable them to reach a properly 
informed decision on the bid; 

(c) the board of an offeree company acts in the interests 
of all the shareholders, and cannot frustrate the bid; 

. (d) false markets are riot created in the securities of the 
offeree company, of the offeror company, or of any 
other company concerned by the'bid; 

(e) offeree companies are not hindered in the conduct of 
their affairs beyond a reasonable time by a bid for 
their securities. 

Article 7 

Procedure prior to publication of _the offer document 

1. As soon as he decides to make a bid, the offeror 
shall inform the competent supervisory authority and the 
board of the offeree company and then make his 
decision public in accordance with Article 11 (1) (a). 
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2. The offeror shall then immediately draw up an 
offer document in accordance with Anicle 10 and make 
it public in accordance with Anicle 11 (1). 

3. Before the offer document is made public, the 
offeror shall communicate it to the competent super­
visory authority and to the board of the offeree 
company. 

Article 8 

Restriction of the powers of the board of the offeree 
company 

After receiving the information referred to in Anicle 7 
(1) and until the expiry of the period for accepting the 
bid, the board of the offeree company shall not, without 
the authorization of the general meeting of shareholders, 
decide: 

(a) to issue secunttes carrying voting rights or which 
may be converted into such securities: 

(b) to engage in transactions which do not have the 
character of current operations concluded under 
normal conditions unless the competent supervisory 
authority has authorized them, giving its reasons for 
such authorization. 

Article 9 

Representative of the offeror 

The offeror shall be represented either by a qualified 
person authorized to deal on the Community financial 
markets or by a credit institution authorized within the 
Community. 

AMENDED PROPOSAL 

2. , The offeror shall then immediately draw up an 
offer document in accordance with Anicle 10 and make 
it public, accompanied where appropriate by the other 
documents referred to in that Article, in accordance with 
Article 11 (1). 

3. Before the offer document is made public, the 
offeror shall communicate it to the supervisory authority, 
which shall exercise the powers referred to in Anicle 6 
(2) where appropriate, and to the board of the offeree 
company. 

Article 8 

Restriction of the powers of the board of the offeree 
company 

1. · After recetvmg the information referred to in 
Anicle 7 (1) and until the result of the bid is made 
public, the board of the offeree company shall not, 
without obtaining the authorization of the general 
meeting of shareholders within the period for 
acceptance, decide: 

(a) to issue securities within th~ meaning of the fourth 
indent in Anicle 2; 

(b) to engage in transactions which would have the 
effect of altering significantly the assets or liabilities 
of the company or resulting in the company entering 
into commitments without consideration, unless the 
supervisory authority authorizes such transactions, 
giving reasons; 

(c) to have the company acquire its ·own shares, as 
provided for in Anicle 19 (1) (a) and (2) of Council 
Directive 77/91/EEC. 

2. The board of the offeree company may call a 
general meeting of shareholders before the expiry of the 
period for acceptance referred to in the foregoing 
paragraph. 

Article 9 

Representative of the offeror 

unchanged 
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· . Article 10 

Offer document 

1. The offeror shall draw up an offer document m 
respect of the bid stating at least: 

(a) the type, name and registered office of the offeree 
company 

(b) the name and address of the offeror or, ·where the 
offeror is a company, the type, name and registered 
office of that company; 

(c) the name and address or, where appropriate, name 
and registered office of the representative of the 
offeror referred to in Article 9; 

(d) the secunttes or class or classes of securities for 
which the bid is. made; 

(e) the securities, or the securities of the relevant class 
or classes, already held by: 

(aa) the offeror; 

(bb) other persons for the account of the offeror; 

AMENDED PROPOSAL 

Article 10 

Offer document 

1. The offeror shall draw up an offer document 
containing the information necessary to enable the 
addressees to reach a properly informed decision on the 
bid and stating at least: 

(a) unchanged 

(b) unchanged 

(c) unchanged 

(ca) the persons responsible for the offer document, and 
their names and positions, together with a 
declaration that to the best Of their knowledge and 
belief the particulars contained in the offer 
document are correct and that no material fact has 
been omitted from the document; 

(d) unchanged 

(da) the maximum and mtmmum percentages or quan­
tities of securities which the offeror undertakes to 

.acquire; 

(e) the securities, or the securities of the relevant class 
or classes, already held by: 

(aa) the offeror;; 

(bb) other persons or entitles acting in their own 
name but on behalf of the offeror; 



l 
I 
I 
I 

I· 
! 

'· 

No C 240/20 Official Journal of the European Communities 26.9.90 

ORIGINAL PROPOSAL 

(cc) companies belonging with the offeror to the 
same group of undertakings within the 
meaning of Article 1 of Directive 
83/349/EEC; 

(dd) persons acting in concert with the offeror; 

(ee) where the offeror is a company, its directors; 

and the voting . rights attached to those 
securities and the date and the price at which 
.they were acquired; 

(f) where the offeror is a company, the securities, or 
the securities of a particular class or classes, of the 
offeror held by the offeree company, and the voting 
rights attached to them and the date and the price 
at which they were acquired; 

(g) the consideration offered for each security and the 
basis of the valuation used in determining it and, in 

. the case of a cash consideration, the guarantees 
provided by the offeror regarding payment of that 
consideration, and, where appropriate, a state'ment 
concerning any future indebtedness of the offeree 
company to finance the bid; 

AMENDED PROPOSAL 

(cc) u~dertakings controlled by the offeror within 
the meaning of Article 8 of Council Directive 
88/627 /EEC; . 

(dd) any other person acting In concert with the 
offeror; 

(ee) the offeror or one of the other persons or 
entities referred to in points (bb) to (dd) if the 
securities have been lodged by way of security, 
except where the holder of the security 
controls the voting rights and declares his 
intention of exercising them, in which case the 
securities s?all be regarded as his securities; 

and the votip.g rights attached to those 
secunttes, and the date and price of any 
acquisition or disposal of such securities within 
.the 12 months preceding the public 
announcement required by Article 7 (1) and 
until the offer document is made public; 

the securities held by the offeror or by any of 
· the other persons or entities referred to in 

points (bb) to (dd) shall be deemed to include: 

securities m which they have the life 
interest, 

- securities which they are entitlec:l• . to· 

acquire, on their own initiative alone, 
under a formal agreement, 

- secunues deposited with them carrying 
. voting rights which they can exercise at 
their discretion· in the absence of specific 
instructions from the holders; 

(f) where the offeror is a company, the securities or 
the securities of a particular class or classes of the 
offeror held by the offeree company or by other 
persons on behalf of the offeree company and the 
voting rights attached to them so far as the offeror 
is aware of them; 

(g) the consideration offered for each security or class 
of securities and the basis of the valuation used in 
determining it, with particulars of the way in which 
that consideration is to be given, and 

- where the consideration comprises cash, the 
steps that have been or will be taken with a view 
to payment. 
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(h) where the considerati~n 1
comprises secunues, the 

date from which those securities will entitle their 
holders to a share. in the profits and any special 
conditions affecting that entitlement; 

(i) any conditions authorized by the competent super­
visory authority which the offeror places on the 
bid; 

(j) the latest date on which the bid may be accepted, 

(k) tht?~steps to be taken by the addressees of the bid in 
order to signify their acceptance and to receive the 
consideration for the securities which they transfer 
to the offeror; · 

(I) the intentions of the offeror, explicitly expressed, 
regarding the continuation of the business of the 
offeree company, including the use of its assets, the 
composition of its board and its employees;' 

AMENDED PROPOSAL 

---c where the consideration comprises secunues, 
particulars establishing that the offeror has these 
securities at his disposal or, where appropriate, 
an undertaking to call a general meeting of the 
offeror's shareholders in order that they may 
authorize the issue of the securities in question; 

(ga) a statement concerning any future indebtedness of 
the offeror and, where appropriate, of the offeree, 
to finance the bid; 

(h) where the consideration comprises secunues, the 
date from which they will entitle their holders to a 
share in dividends. or interest and any special 
conditions affecting that entitlement; 

(i) any condition beyond the offeror's control and 
authorized by the supervisory authority, on which 
the bid is dependent; 

(ia) the cases in which the bid may be withdrawn or 
declared void in accordance with Article 13; 

(j) the beginning and the end of the period during 
which the bid may validly be accepted; 

' (k) unchanged 

(I) the objectives of the offeror in making the bid and 
his intentions towards the offeree company if the 
bid succeeds, in particular regarding the use of its 
assets, the continuation of its business, the location 
where the offeror will establish the registered office 
of the offeree company, any restructuring of the 
offeree company and of companies controlled by it 
within the meaning of Article 8 of Council 
Directive 88/627/EEC, the continuation in office 
of members of the board of the offeree company, 
employment policy in the offeree company and 
companies controlled by it within the meaning of 
the said Article 8: and any special ·arrangements 

· concerning employees' rights of participation which 
the offeror intends· to maintain or to introduce, any 
amendments to the statutes or instrument of incor­
poration of the offeree company, any measures 
concerning the listing of the securities of the offeree 
company and any policy on return on capital; 
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(m) any special advantages which the offeror intends to 
grant to the directors of the offeree company; 

(n) all agreements concerning the exercise of the voting 
rights attached to the securities of the offeree 
company. 

2. In addition, the offer document shall identify: 

(a) any person for whose account the offeror is acting; 

(b) any companies belonging with the offeror to the 
same group of undertakings within the meaning of 
Article 1 of Directive 83/349/EEC; 

(c) any person acting in concert with the offeror. 

3. Where the consideration offered includes newly 
issued securities for which at the time of the bid an 
official stock exchange listing has been applied for, 
the offer document shall be accompanied by the 
listing particulars required by Council Directive 
80/390/EEC ('). 

4. Where the consideration offered includes securities 
for which at the time of the bid no official stock 
exchange listing has been applied for, the offer document 
shall contain all the facts necessary to enable the 
addressees of the bid to form an informed judgment as 
to the assets and liabilities, financial position, record and 
prospects of the issuer. 

(') OJ No L 100, 17. 4. 1980, p. 1. 

AMENDED PROPOSAL 

(m) unc?anged 

(n) all agreements to which the offeror is a party or of 
which he is aware concerning the bid or the exercise 
of the voting rights attached to the securities of the 
offeree company. 

2. In addition, the offer document shall identify the 
persons or, entities referred to in paragraph 1 (e) (bb) to 
(ee). 

2a. If the offeror is acting in his own name but on 
behalf of another person or entity, the information 
referred to in paragraphs 1 and 2 shall relate to that 
person or entity and not to the offeror. 

3. Where the consideration comprises securities which 
have been admitted to official listing on a stock 
exchange situated or operating within a Member State in 
the 12 months preceding the public announcement 
required by Article 7 (1) the offer document shall be 
accompanied by listing particulars drawn up in 
accordance with Council Directive 80/390/EEC of 17 
March 1980 on the listing particul~rs to be published for 
the admission of securities to official stock exchange 
listing ('). 

4. Where the consideration comprises securities other 
than those referred to in paragraph 3, the offer 
document shall contain all the information equivalent to 
that contained in the listing particulars referred to in 
paragraph 3 enabling the offerees to form an informed 
judgment as to the assets and liabilities, financial 
position, record and prospects of the issuer. 

(') OJ No L 100, 17. 4. 1980, p. 1. 
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Article 11 

Publication of the offer document 

1. The offer document and, where appropriate, the 
documents required by Anicle 10 (3) or (4) shall be 
either: 

(a) published in full in one or more national or mass­
circulation newspapers and in the national gazette 
designated under Article 3 (4) of Council Directive 
68/151/EEC (');or 

(b) made available to the addressees of the bid at 
addresses announced in notices in the newspapers 
and the gazette referred to at (a) or by equivalent 
means approved by ' the competent supervisory 
authority; or 

(c) where all the securities comprised in the bid are 
registered, circulated to all addressees of the bid. 

(') OJ No L 65, 14. 3. 1968, p. 8. 

AMENDED PROPOSAL 

5. The supervisory authority may require the inclusion 
in the offer document of additional information. Where 
an item of information cannot be obtained in time or 
without excessive cost, or is not considered necessary for 
the protection of the 'shareholders or employees of the 
offeree company, the supervisory authority may exempt 
the offeror from the obligation to make it public giving 
reasons. 

Article 11 

Forms of disclosure 

1. Without prejudice to Article 7 (1), where this 
Directive requires that a document or information be 
made public, the Member States shall select not less than 
one of the forms of disclosure set out below: 

(a) publicatio~ in one or more national or mass-circu­
lation newspapers or in the national gazette · 
designated under Article 3 (4) of Council Directive 
68/151/EEC of 9 March 1968 on disclosure 
requirements ('), or by other means affording wide 
circulation of the information and approved by the 
supervisory authority; 

(b) making available to the adressees of the bid at 
addresses announced in notices in the newspapers 
and the gazette referred to at (a) or by equivalent 
means approved by the supervisory authority; 

(c) circulation to all the addressees of the bid, where all 
the securities which are the subject of the bid are 
registered. 

la. Where the secuntJes of the offeree company are 
admitted to trading on the market of Member States 
other than the ' State in which the company has its 
registered office, disclosure shall take place in each 
Member State in accordance with the law in force in that 
state. In that case, the offer document may be made 
public at a later date in these Member States than in the 
Member State where the offeree company has its 
registered office, provided that, taking account of the 
period for acceptance fixed in the offer document, the 
addressees of the bid in these Member States have 
sufficient time to reach _a properly informed decision on 
the bid. 

(') OJ No L 65, 14. 3. 1968, p. 8. 
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2. The offer document and, where appropriate, the 
documents referred to in Article 10 (3) and (4) shall also 
be filed with the competent supervisory authority. 

Article 12 

Period for acceptance 

1. The period for accepting the bid indicated in the 
offer document in accordance with Article 10 (1) (j) may 
not be less than four weeks or more than 10 weeks from 
the date of publication of the document in accordance 
with Article 11 (1). 

2. The period may not be modified without the auth­
orization of the supervisory authority, giving its reasons, 
without prejudice to Article 20. 

Article 13 

Withdrawal of bids 

1. Once a bid has been made public by the means 
provided for in Article 11 (1), it may be withdrawn only 
in the following circumstances: 

(a) where there are competing bids and the offeror 
decides to withdraw his bid in accordance with 
Article 20 (4); 

(b) tn a bid in which new securmes are offered in 
exchange for the securities bid for, where the 
approval of the general meeting of the offeror 
company is not obtained for the issue of the new 
securities; 

(c) in a bid in which securities are offered in exchange 
for the securities bid for, where the securities fail to 
obtain an official stock exchange listing as the 
offeror intended; 

(d) where the necessary judicial or administrative auth­
orization is not obtained for the acquisition of the 
securities for which the bid is made, and in particular 
in the event of lack of authorization of the 
acquisition by the merg~r control authorities; 

AMENDED PROPOSAL 

2. The Member States shall take appropriate measures 
to ensure that documents and information made public 
in accordance with paragraph 1 are communicated to the 
supervisory authority. 

Article 12 

Period for acceptance 

1. Member States shall provide that the period for 
acceptance ofthe bid to be specified by the offeror in the 
offer document in accordance with Article 10 (1) (j) may 
not be less than four weeks or more than 1 0 weeks from 
the date on which the document is made public in 
accordance with Article 11 (1). · 

2. Without prejudice to Articles 15 (2) and 20 (4), the 
period may not be modified without the authorization of 
the supervisory authority, giving its reasons. 

Article 13 

Withdrawal or nullity of the bid 

1. When a bid has been made public in accordance 
with Article 11 (1), it may be withdrawn or declared void 
00h- ill thL· f,~IJowing CirCUmStanCeS: 

(a) unchanged 

(b) unchanged 

(c) unchanged 

(d) where the necessary judicial or administrative auth­
orization for the acquisition of the securities for 
which the bid is made is refused or is not obtained, 
in particular if the operation is not authorized by the 
merger control authorities; 

'-
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(e) where a condition of the bid announced in the offer 
document in accordance with Anicle 10 (1) (i) and 
approved by the competent supervisory authority is 
not fulfilled 

(f) In exceptional circumstances and with the auth­
orization of the supervisory authority, giVIng 
reasons, where the bid cannot be put into effect for 
reasons beyond the control of the parties to the bid. 

2. The withdrawal of the bid shall be made public by 
the means provided for in Ani de 11 ( 1) and 
communicated to the competent supervisory authority. 

Article 14 

Report of board of offeree company 

1. The board of the offeree company shall draw up a 
detailed report giving its views on the bid and setting out 
the arguments for and against acceptance. The report 
shall state whether the board is in agreement with the 
offeror on the bid and specify any agreements on the 
exercice of the voting rights attached to the securities of 
the offeree company. 

2. Where the · consideration offered . comprises 
securities for which at the time of the bid no official 
stock exchange listing has been applied for, the board's 
report shall be accompanied by the report of an expert 
independent of the parties to the bid appointed or 
approved by the competent supervisory authority. This 
report shall in all cases state whether, in the expert's 
opinion, the consideration offered is fair and reasonable 
and shall give the expert's views on the basis of valuation 
used to determine the consideration. 

AMENDED PROPOSAL 

(e) unchanged 

(f) unchanged 

2. The fact that the bid has been withdrawn or 
declared void shall be made public in accordance with 
Anicle 11 (1). 

Article 14 

Opinion of board of offeree company 

1. The board of the offeree company shall draw up a 
document setting out its opinion, together with the 
reasons on which it is based, on the bid and on any 
revisions of it. The document shall specify as a minimum: 

(a) whether the board of the offeree company is in 
agreement with the offeror on the bid and any 
agreements on the exercise of the voting rights 
attached to the securities of the offeree company, so 
far as the board is aware of them; 

(b) whether the members of the board of the offeree 
company who hold securities in it themselves intend 
to accept the bid. 

2. deleted 
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3. The reports shall, in good time before the expiry of 
the period for acceptance, be made public by the means 
provided for in Article 11 (1) and filed with the 
competent supervisory authority. 

4. Where the board of the offeree company is in 
agreement with the offeror, the board's report, ac­
companied, where appropriate, by the expert's report as 
referred to in paragraph 2, may be attached to the offer 
document provided for in Article 10. 

5. The prov1stons of this Article shall also apply to 
revisions of the bid and to competing bids. 

Article 15 

Revision of bids 

1. At any time before the last week of the period for 
acceptance announced in accordance with Article 
10 (1) (j), the offeror may revise the tertns of the bid. 
Article 7 (1) shall apply as regards the public 
announcement of the offeror's intention to revise the bid. 

2. Where a bid is revised, the previous period for 
acceptance· shall be automatically extended by one week. 

3. The offeror shall draw up a document setting out 
the amendments to the offer document and making it 
public by the means provided for in Article 11 (1). 

I 
4. Member States shall ensure that persons who have 
already accepted the previous bid by the offeror may 
.accept the revised bid. 

AMENDED PROPOSAL 

3. In good time before the expiry of the period for 
acceptance of the bid, the document referred to in 
paragraph 1 shall be made public in accordance with 
Article 11 (1). The failure of the board of the offeree 
company to fulfil its obligation to draw up the document 
referred to in paragraph 1 in good time shall not have 
any suspensory effect concerning the bid. 

4. deleted 

5. deleted 

Article 15 . 
Revision of bids 

1. At any time before the last week of the period for 
acceptance announced in accordance with Article 
10 (1) (j), the offeror may revise the terms of the bid. 
Article 7 (1) and (3) shall apply to the public 
announcement of the offeror's intention to revise the bid. 

2. unchanged 

2a. The Member States may take appropriate steps to 
ensure that any successive revisions of the bid do not 
improperly impede the operation of the offeree company 
and of the market. 

3. The offeror shall draw up a document setting out 
the amendments to the offer document and make it 
public in accordance with Article 11 (1) in good time 
before the expiry of the period for acceptance of the bid. 

4. unchanged 
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5. The periods provided for in paragraphs 1 and 2 
may be modified with the authorization of the competent 
supervisory authority, which must set out the reasons on 
which it is based. 

Article 16 

Auto~atic revision 

The acquiSition by the offeror, by persons acting in 
concert with him or by persons acting in their own name 
but on behalf of the offeror, during the acceptance 
period, of securities in respect of which the bid is made 
at a price higher than that established in the offer 
document or one of its revisions, will itself be considered 
as a revision of the bid and have the effect of increasing 
the consideration offered to those who have accepted 
previously. 

Article 17 

Provision of information to the supervisory authority 

· 1. Throughout the period for acceptance of the bid 
the offeror shall provide the competent supervisory 
authority at any time on request with information as to 
the number of acceptances received to date. 

2. From the time a bid is publicly announced in 
accordance with Article 7 (1), the offeror or any holder 
of 1 % or more of the voting rights of the offeree 
company, of the offeror company· if the offeror is a 
company, or of any other company whose securities are 
offered by way of consideration, shall declare to the 
competent supervisory authority all acquisitions of 
securities of the said companies by the offeror or the 
holder, persons acting in concert with them or persons 
acting in their own name but for their account, and the 
purchase price of such securities. 

AMENDED PROPOSAL 

5. · unchanged 

Article 16 

Automatic revision 

Where after the public announcement required by Article 
7 (1), until the end of the period fo~ acceptance, the 
offeror; other persons or entities acting in their own 
name but on behalf of the offeror, undertakings 
controlled by the offeror within the meaning of Council 
Directive 88/627 /EEC, or any other person acting in 
concert with the offeror, acquires securities· which are 
the subject of the bid on more favourable conditions 
than those in the offer document, or any revisions 
thereof, the Member States shall ensure tha~ the 
addressees of the bid qualify for the more favourable 
conditions. 

Article 17 

Provision of information to the supervisory authority 

1. Throughout the period for acceptance of the bid, 
all parties to the bid shall provide the supervisory 
authority at any time on request with all information in 
their possession concerning the bid and necessary to the 
discharge of the functions of the authority. 

2. From the time a bid is publicly announced in 
accordance with Article 7 ( 1) until the erid of the period 
for acceptance of the bid: 

- the offeror or any person or entity holding 5 % or 
more of the voting rights of the o~feree company, or 
where appropriate the offeror company, or any other 
company whose securities are offered as 
consideration, shall immediately inform the super­
visory authority of all acquisitions of securities of 
these companies by the offeror or the holder, other 
persons or entities acting in their own name but on 
behalf of the offeror or the holder, undertakings· 
controlled by them within the meaning of Article 8 of 
Council Directive 88/627 /EEC; or any other person 
acting in concert with them, and of the price of these 
securities, and of any voting rights already held in 
the com~any in question, 
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Article 18 

Publication of result of bid 

Once the period for acceptance has expired, the result of 
the bid shall be made public by the means provided for 
in Article 11 (1) and shall be communicated to the 
competent supervisory authority by the offeror. 

Article 19 

Information for representatives of employees of the 
target company 

The board of the offeree company, shall communicate to 
its workers' representatives, as designated by national 
legislation or customary practice in Member States, the 
offer document and; where appropriate, the documents 
referred to in Article 10 (3) and (4), as well as its own 
report as referred to in Article 14 and, if appropriate, the 
expert's report as referred to in Article 14 (2). 

Article 20 

Competing bids 

1. Where competing bids are made for the securities 
of the offeree company, this Directive shall apply to each 
such bid. 

2. · Competing bids shall be publicly announced in 
accordance with Article 7 (1). The offeror shall draw up 
an offer document in accordance with Article 10 and 
shall make it public by the means provided for in Article 
11 (1) before· the period for acceptance of the initial bid 
expires. 

AMENDED PROPOSAL 

any person or entity acquiring 0,5 °/q or more of the 
voting rights of the offeree company, or. where 
appropriate, the offeror, or where appropriate any 
other company whose securities are offered as 
consideration, shall immediately inform the 
competent supervisory authority of that acquisition 
and of any subsequent acquisitions of the securities of 
these companies by him, other persons or entities 
acting in their own name but on his behalf, 
companies controlled by him within the meaning of 
Article 8 of Council Directive 88/627 /EEC, or any 
other person acting in concert with him, of the price 
of these securities, and of any voting rights be 
already holds in the company in question. · 

Article 18 

Disclosure of result of bid 

On the expiry of the period for acceptance, the result of 
the bid shall be made public immediately iri ·accordance 
with Article 1 L(1). 

Article 19 

Information for representatives of employees of the 
offeree company 

l. The board of the offeree company shall 
communicate to its employees' representatives, as 
designated by national legislation or customary practice 
in the Member States, the offer d6cument and, where 
appropriate, the documents referred to in Article 10 (3) 
and (4), the opinion required by Article 14 (1) and all 
documents or information made public in accordance 
with Article 11 (1) concerning the revision, withdrawal 
and result of the bid. 

2. Such documents . or information shall be 
communicated immediately after they are made public in 
accordance with Article 11 (1). 

Article 20 

Competing bids 

l. unchanged 

2. deleted 
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3. Except with the authorization of the competent 
supervisory authority, which must set out the reasons on 
which it is based, persons acting in concert with the 
offeror or acting in their own name but for the account 
of .the offeror may not make a bid competing with the 
initial bid. 

4. Where there are competing bids and the initial 
offeror does not withdraw his bid, the period for 
acceptance of the initial bid shall be extended auto­
matically to the date of expiry of the period for 
acceptance of the competing bid. The extension shall be 
made public by the means provided for in Article 11 (1) 
and communicated to the competent supervisory 
authority. 

Article 21 

Contact committee 

1. A contact committee shall be set up under the 
auspices of the Commission. Its function shall be: 

(a) without prejudice to the proviSions of Articles 169 
apd 170 of the Treaty, to facilitate the uniform 
application of this Directive through regular consul­
tations on, in particular, practical problems arising in 
its implementation; · 

(b) to ensure · concerted action upon the policies 
followed by the Member States in order to obtain 

. reciprocal treatment for Community nationals and 
companies as regards the acquisition of securities of 
a company by means of a takeover bid; 

(c) to advise the Commission, if necessary, on additions 
or amendments to this Directive. 

AMENDED PROPOSAL 

3. unchanged. 

4. unchanged 

5. The Member States shall ensure that the addressees 
of a competing bid who have already accepted a pnor 
bid qualify for the competing bid. 

6. The Member States may take appropriate steps to 
ensure that the existence of competing bids does not 
improperly impede the operation of the offeree company 
and of the market. · 

7. Member States may refrain from applying 
paragraph 5 to irrevocable acceptances in cases of 

- competing bids if such acceptances are permitted under 
their legislation. ' 

Article 21 

Contact committee 

unchanged 
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2. The contact committee shall be composed of repre­
sentatives of the -Member States and representatives of 
the Commission. The chairman shall be a representative 
of the Commission. Secretarial services shall be provided 
by the Commission. 

3. The Commission shall be convened by the 
chairman either on his own initiative or at the request of 
one of its members. 

Article 22 

Transposition of the Directive 

1. Member. States shall adopt before . . . the · laws, 
regulations and administrative provisions necessary. to 
co~ply with this. Directive. They s):lall forthwith inform 
the. Commission thereof. 

2. Member States shall fix the date of entry into force 
of these provisions in any case at the latest by ... 

3. Member States shall communicate to the. 
Commission the texts of the main provisions of national 
law which they adopt in the field covered by this 
Directive. 

Article 23 

· Addressees of the Directive 

· This Directive is addressed to the· Member States. 

AMENDED PROPOSAL 
-----,...------.,..-----------'·· 

Article 22 

Transposition of the Directive 

1. Member States shall adopt before 1 January 1992 
the laws, regulations and administrative provisions 
necessary to comply with this Directive. They. shall 
forthwith inform the Commission thereof. 

2. The date of entry into foree which Member States 
lay down for these provisions shall be no later than 
1 January 19?3. 

3. unchanged 

4. The prov1s1ons adopted pursuant to paragraph 
shall make express reference to this Directive. 

Article 23 

Addressees of the Directive 

unchanged 




