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' EXPLANATORY MEMORANDUM

,1-" ' INTRODUCTION

Late payment of contractual debts leads to cash-flow drfﬁcultles undermlnes proﬁtabrhty
and damages competitiveness. In the worst cases; they result in insolvencies and job
losses. One out of four insolvencies is due to late payment1 33% of businesses i in Europe :
. see late payments- as a serious problem or a problem threatening the survival of their
~ businéss, with the figure as high as 51%.in Greece, 50% in Italy and 46% in France2. With -
~ the level of unemployment in Europe at around 18 million, late payment is an issue which
“cannot be ignored and which requires action at Community level. The Commission has

pointed out time and again that the risk of business failures in Europe is unacccptably o

high, with 50% of newly created businesses failing to survive thelr first five-years®. As late
payment is a “crucial factor in the mortality of busmesses any action which combats late_ :
payment needs to be undertaken now. . -

'Failure to-pay on time is a breach of contract. Yet all too often ‘paying latc has become the -
norm, rather than the exceptron with debtors. taking a cavalier approach to their
contractual obligations to pay on time. .The damagmg effects on small and. medrum srzed ‘

_ busmesses (SMEs) are particularly severe.

The lack of action by most'Member States to tackle the problem, and the persistent
damagmg effects of late payments on the Single Market, have led the Commission to
. propose a Directive. This proposal therefore contains a package of measures to combat late
© payments in the’ Commumty The proposals apply to late payments between htl\mc\\t\ '
“and between the public sector and businesses. The general aim is to encourage respect for.
“payment periods by businesses and the public authorrtres Thc proposcd mcasurcs respect
- the prmcrple of contractual freedom in the prrvate sector. : ‘
2. EFFECTS ON THE SINGLE MARKET AND . THE PRINCEPLE
OF SUBSIDIARITY ‘ ‘

Late payments are hrndermg the srnooth functlonrng of the Single Market and prev entmo ,.

SMEs from benefiting fully from ‘the .opportunities offered by the Smgle Market. The
.differences between payment practices in the Community are striking®, with average actual”
payment times over three times as high*in South European countries than in Nordic
.countrrcs 'The differences’ in payment times and the problems of late payments arc
affectmg competltlveness and are deterring firms from engaging in cross-border trade. On
" average 21% of Europedn busmesses would cxport more: if thcrc were sholtcr payment

Source: Federatron Nationale de llnformatron d Entreprrses et de la Gestron de Creances Lyon,
.September 1997. - '

European Payment Habits Survey 1996, Intrum Justma Amsterdam Aprll 1997,

Enterprises in Europe, Fourth Report, p. 62, European Commrssron, 1996.

. See section 2.2 of the Communication of 9 July 1997 for a 3 summary of the most recent statrstrcs
comparing payment trmes in Europe . :



delays ﬁom forelgn customers (the ﬁgure was 48% i in Ireland 37% in the Netherlands and'
35% in Belgmm)S .

There are aIso wide variations between Member States’ legislation on late payments$, such

- as the statutory right to interest- on late payments: such a right does not exist in all -
~ Member States, and in those Member States where the right exists, the rate of interest and
the mechanism for setting the rate differ widely. There are different redress procedures and _
 different approaches to compensation for the various costs of pursuing debts. These
differences make recovery of debts from other Member. States a complex, hazardous and
oﬂen trme—consumrng business.

’ Thus the question of the length of time it takes to make payments is not only of domestic
interest to Member States.”On-the contrary, practices in this area will constitute a key
element in the functioning of the Internal Market. For example, businesses which normally -

 allow their customers to pay after 30 days will have calculated their prices on the basis of
such terms. If they have to wait three times as long before receiving payment, their profit
will be reduced, or in the worst case disappear. At the other end of the spectrum, firms
which normally ‘calculate their prices on- the basis of payment after 90 days, will find
themselves' at a competitive disadvantage because they have calculated their prices too

. high compared to competitors in other Member States. The present situation therefore

leads fo distortions of-competition which will be felt not ‘only by traders involved in

- .. transborder operations but also by economic operators who are only active in the various -

domestlc markets of the Member States. These' distortions are mcompauble with the
proper functioning of the Internal Market and Justrfy the adoption of a Drrecnw. undu
: Artlc!e 100a of the Treaty. = E , . R '

. This is why the Smgle Market Action Plan’, adoptéed by the Commission and endorsed by
the Amsterdam European Council in June 1997, identified reducing late payment as a key

priority for ensuring that the full benefit of the Single Market is achieved before the
~ beginning of Stage III of Econormc and Monetary Umon wrth a proposal for a Directive -
. on late. payments to be tabled. : e

As stated above, there is ample evidence that late payments | hamper the free circulation of
goods and services within the Internal Market. Given the insufficient action by the -
Member States and the persistent damaging effects of late payment on the smooth
: functromng of the Single Market, it now appears that a binding instrument in the form of a
. Directive should be proposed. Taking into account the_ principle of. subsidiarity in
~ Atticle 3b of the Treaty, it is now apparent that the objective of reducing late paymcm
within the: Smgle Market cannot be sufﬁcremly achieved by the Member. States acting
individually and can be bcttcr achleved by action by thc Community as a whole.

xTherefore the Commission considers that the adoption of Community legislation in the
form of a’ Drrectlve is in conformity with the prmcrple of subsrdlanty as laid down in
Artlcle 3b of the Treaty

3" European Payment Habrts Survey 1996 Intrum Justltra Amsterdam, April 1997

6 Seethe Annex of the Commumcatlon of 9 July 1997 fora companson of the current law and practlce in
EEA countnes :

7 sEC(W)r ‘final; 4 June 1997 pp. 8 and 38.



The Commission’s proposal contains a number of minimum requlrements In partlcular, it
does not aim at full harmornization of national law in the fields covered by this Directive,
but leaves the Member States a wide margin of appreciation. Wherever possible, it aims at
mutual recognition of Member States’ provisions. The proposed provisions are limited to -
what is necessary to achieve the proper functioning of the Internal Market. The Directive
is therefore in accordance with the principle of proportronahty as contamed in Article 3b,

4 -paragraph 3, of the Treaty

‘3. - THE IMPACT OF LATE PAYMENT ON SMEs
- SMEs are the hardest hit by their clients’ failure to pay on time, because of the -

vulnerability: of their cash flow, their frequent reliance on a limited number of suppliers
“and their weakness vis-a-vis the large firms that they usually supply. The financial costs of

late payment for SMEs are partrcularly high, with cash-flow needs having to be met by . "
- short-term  bank loans or overdrafts with relatlvely high interest charges. The

~ administrative costs of pursuing debts are disproportionately high for SMEs, which do not
have specialized staff or the time or manpower to manage outstanding claims. SMEs
therefore stand most to gain from effectrve leglslatlon tacklmg late payments.

There have been some concerns that legis]ation to tackle late pay‘ments for example by
mtroducmg ‘a strong statutory right to interest, might backfire on SMEs. However, the -
example of Nordic countries shows that SMEs have not suffered from a hlsh interest rate
on late payment, but have benefited from it. The great majority of businesses in Nordic
. countries do in fact exercise their right to interest on lite payments, including small
businesses®. As SMEs are owed more money than they owe themselves to larger
- businesses, SMEs would be net beneficiaries from higher statutory interest rates on late
* payment as well as from reductions in the overall volume of debt. A survey of private
businesses in the UK in 1994 showed that SMEs were owed twice as much trade credit as -
they themselves owed to other economic operators (GBP 40 billion trade credit owed to
private businesses compared to GBP 20 billion owed by them). The proportion is the same
~ for total amounts of late- payment, with GBP 20 billion late trade credit owing to SMEs
and GBP 10 billion late trade credit owed by SMES This means that if late payment were
to be eliminated, SMEs in the UK anne wouId beneﬁt by the tlme]y receptxon of the net
total of GBP 10 b11110n9
The speed with which creditors cin recover claims has a big impact on SMEs’ hqmdlty It
is therefore important that they have ‘at their disposal accelerated recovery procedures
which permit them to obtain a writ of execution within a short period of time. This would
‘enable SMEs to benefit from the functxonmg of the Intemal Market to a much lngher
i degree than is at present the case ' } _ — IR
The .same is true : for sxmphﬁed legal procedures which are avallable in most
Member States for the recovery of small debts (Small Claims Court, juge de paix,
Amisgericht, etc.). 1t is the ease of access to these Courts, whlch makes them attractlve
for SMEs.

™

In Sweden 94% of businesses always or sometlmes charge interest on late payments, with -~
88% in Finland, 83% in Norway and 79% in Denmark (source: European Busmess Survey
Grant Thonton International, London, May 1997, page 24).

Source: Forum of Private Business, London, 31 Mareh 1994,

-~

~
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4. THE PUBLIC SECTOR

In many countries the public sector is one of the worst payers!0. There are two main
. reasons why special measures for this sector are necessary.-

First, late payment by public authorities sets a bad example to all economic operators.
- Public bodies have the obligation to serve the general interest before their own and should
observe strict discipline in paying their suppliers. As part of the policy to speed up
payments in the Union, public administrations, which through the volume of their
purchases exert a considerable impact on the economy, should take the lead and carry the
entire economy along n improving paymcnt practlces

Secondly, there is an 1mbalance between the parties. A large number of firms are
dependent on public contracts, especially in certain industries (for example construction
- and defence), and fear losing their only or main client. Because of their respective
bargaining positions and the public sector’s own rules regarding payments conditions
which do not allow or encourage negotiations on payments conditions, firms cannot
genuinely negotiate with the public sector. )
~ The written comments and the public. hearing referred"'to in point 6 below showed -
unanimous support in favour of Community-wide action 'to tackle the problem of late
payments by the public sector.

For payments executed by Community institiltions, which are not covered by this
" Directive, the Commission will make appropriate proposals aiming at a rules equivalent to
those applied to public authorities in this Directive. .

5.  RECENT INITIATIVES

The Commission’s Recommendation of 12 May 1995 on payment periods in commercial
transactions!! invited Member States to tackle the problem of late payments. However, the
. Commission’s Communication of 9 July 1997'2 showed that some action had been taken
in only a limited number of countries to jmprove the payments situation between firms.
Moreover, the latest statistics indicated that average payment times in Europe in 1996 -
lengthened, with all payment -being on average 15 days late. The Communication
concluded that the Commission would make proposals' for the minimum requirements
which should be included into national legislation in order to combat late payment.

There "have been calls from both the European Parhament and the Econormc and
Social Committee for stronger, Community-wide ‘action. The European Parliament, in a
resolution of 4-July 1996!3, called on the Commission to consider transforming its
Recommendation into a proposal for a Directive as soon as possible. The Economic and

10 " payment times averaging 307 days by public hospitals to businesses supplying health equipment in Italy

and 305 days in Spain have been reported. Source: European Diagnostic Manufacturers Association,
October 1997.

1 oJL 127, 10.6.1995, p. 19, and for the Communication, OJ'C 144, 10.6.1995, p. 3.

12 .01 C 216,17.7.1997, p. 10. ’

13 0JC211,22.7.1996, p. 42.
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Social Comrmttee in an op1n1on of 29'May 199714, proposed rnax1rnum payment penods
and interest o late payments by the pubhc authontles

6. CONSULTATION '

The Commlssmn -consulted 1nterested parties on the best way forward to combat late
_payments in Europe, w1th both written responses to the July 1997 Commumcatlon and-at a
public hearing on late” payments held in Brussels on 7 October*1997. There was a very
strong response in. favour of Commumty-WIde action to create a level playing field within
the Single Market for the non-respect of contractual payment periods. More .than

- one hundred wntten responses were received, mainly from national trade associations, as

s

ArticleI:Scope - S

well as from European organizations, including those representlng businesses, lawyers and
. debt collection agencies. 91 (80%) were in favour of EU leglslatron on late payments. The
Commission also organized a pubhc hearing on 7 October 1997, where more than
-200 people participated. There was also strong support for EU legislation at the public
hearmg, including from members of the - European Parllament and the Econonuc and
Social Committee. ‘ o ‘

~ The responses showed strong support foraright to interest on late payments with a rate of

__interest set high enough to deter late payers. There was also strong support for the right for.

the creditor to be compensated for the full costs of pursuing debts, such as ‘administrative .
and legal costs. All those who commented on the public.sector were in favour of

~ legislative action, for example setting maximum payment:times and an automatic right to

interest. for late payments by the public sector. There was also unanimous support for an
EU-wide retention of title clause. A hlgh proportlon of responses favoured sxmphfnm
redress procedures :

T

7. THE DIRECTIVE: ARTICLES

~

The Directive applies to debts in all commercial transactions, i.e. between businesses, and
between businesses and the public authorities: It applies to all businesses, including
incorporated and unincorporated businesses and the self-employed who carry on a trade or. -
profession of any kind.. Thus, the Dlrectlve does not apply to nor’ prejudge future
measures in the area of consumer: credlt o :

Article 3: Due date, interest and compensation for the damage incurred <~ -

The majority of SMEs conduct trade without written contracts, and it is printaril'y for them .
that this Directive is being proposed. In the absence of a written contract, or if the contract

or general conditions of sale are silent on the due date for payment, it is necessary to have '

a clear subsidiary legal provision for a statutory payment period. The time limit proposed
here is 21 davs from the date of the invoice (paragraph 1(a)). That follows the best practlce .
in U ordic countrigs, where contractually agreed credit periods average in_practice 19 days
~ (Finland) and 21 days (Norway)!5. The rule docs not infringe the prmcnple of contractual-
frecdom, as the statutory payment period of 21 days would only apply when the payment .

-~ ~

14 CES 607/97 of 29 May 1997, OJ C 287, 22.9.1997, p. 92. - -

15 See European Payment Habits Survey 1996, Intrum Justitia, Amsterdam, April 1997.
o ./ } _
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period had not been speéiﬁed in the contract. Nevertheless, it would - in the course of
time - encourage the parties to reduce their present payment periods. .

Paragraph 1(c) gives the creditor the statutory right to interest on late payment. If the
statutory right to interest is to have a deterrent effect and is to provide adequate
compensation for being paid late, the rate of interest needs to be set at a sufficiently high
level. In other words, it should be at least as expensive to borrow money by paying late
 than to borrow from banks or other lenders at commercial interest rates. At present,

however, the level of the statutory interest rate is far too low in almost all Member States
compared to typical commercial interest rates on unforeseen bank overdrafts!¢, This
situation encourages debtors to prefer suppliers’ credit over bank loans to the detriment of
creditors. While suppliers’ credit is perfectly acceptable as long as it has been agreed
between the parties, it becomes an unacceptable problem both for individual suppliers and
with macro-economic dimensions if the law encourages debtors to exceed contractually -
agreed credit periods unilaterally. The situation is particularly serious for SMEs who
have more difficulty in obtammg bank loans when their cash-flow is dlsrupted by
late payments.

- Paragraph 1(e) therefore aims to set a minimum rate for the statutory right to interest in
Member States. It leaves Member States the flexibility of setting a higher rate in order 10
reflect typical commercial interest rates in each country. It also fully respects the principle
of contractual freedom, as the parties to an individual transaction would be free to
negotiate a higher or a lower rate than the statutory rate applicable in the Member State.
The statutory rate applies only if no other rate has been specified in the contract or in the
general conditions of sale. Nevertheless, the Commission believes that a higher statutory
interest rate would have the effect of reducing late payment. The experience of the Nordic
countries where statutory interest rates are twice as high as in most other Member Statcs
shows that this has had the effect of drastically reducing payment delays, although the
high statutory interest rates are not mandatory. In fact, the statutory rate has become
- standard commmercial ‘practice in these countries where a very high proportion of all
businesses actually claim interest on late payments. The high statutory rate has certainly
facilitated the creditor’s claim for interest in cases where there is no contract or the
contract is moot on this point. It also strengthens the seller’s hand in negotiations about the
level of interest should the buyer wish to fix a lower rate.

The mechanism for setting the statutory rate also varies between countries. The objective
should be to have a mechanism which allows the statutory rate on late payments to track
typical commercial interest rates. In Sweden, for example, the mechanism is the central
bank discount rate plus 8 percentage points. The rate should also be casily ascertainable by
citizens, and so be based on an interest rate which can be easily identified for example in
the financial press. Moreover, the formula should be such that the rate is not changed too
frequently, but is relatively stable.

In order to meet these different criteria, the proposal is that the minimum statutory rate for
late payments should be the sum of two elements. The first element is a reference rate
which tracks movements in European market rates. The Commission considered a number
of possibilities for the reference rate and concluded that the rate which best meets the

16 See’ the summary in the ﬁrst ‘nd third columns of the second table in the Annex of the Communication
of 9 July 1997,



criteria set out above is the tender (repo) rate of the European Central Bank. This will be
_one of the major policy rates set by the European Central Bank, aimed at controlling
short-term market rates. It will have effect as from 1 January 1999. For Member States
which -do not participate in the third phase of Economic and Monetary Union, the
' reference rate shall be the equ1valent rate set by their central bank.

: ‘The second element is-a margin to ensure that the overall mim'mum statutory rate is set at a_
sufficiently high level to dissuade late payers. The margin of 8 percentage points follows -
the example of Sweden, which is generally recognized as having efficient and effective
legislation on interest on late payments. The overall result should be that the statutory rate
- of interest on late payments set by Member States also compensates the average SME for
financing costs which are equlvalent to the rate on unforeseen bank overdrafts‘7

Apart from the right to interest, it is also essential to recognize the rightfor the creditor to
be fully compensated for the other costs of pursuing debts, such as the administrative or
legal costs. The right to compensation for these costs varies between Member States!®.

Paragraph 1(g) aims to ensure that such costs are fully recoverable from the debtor.

Article 4: Retention of title

Retention of title is a legal mechanism which delays the transfer of ownership of goods
until the purchase price has been paid in full. In the Commumcatron of 9 July 1997, the
Commission identified retention of title as one area where action at- Community level -
could be beneficial for exporters and for reducing late payments. The problem at present is
- that there are different legal requirements in the Member States, so that exporters cannot
rely on a single retention of title clause for all Community countriés. In the consultation
exercise following the Communication of-9 July 1997 there was unanimous support for
.Comm'unity 'legiSlation on 'retention of title by all-those who commented on this point.

This. Article aims to ‘provide  a umform retention’ of title clause apphcable in “all
Member States. It does not aim at full: harmonization of national law in this area. It rather
‘obliges Member States to recognize a retention of title clause if a.number of minimum

‘requirements are met. It does not interfére with the rules- protecting a third-bona Jfide -~ -

. purchaser. The Article does not aim at making. retentron of title clauses mandatory, but
'respects the parties freedom of contract. :

- Article 5: Accelerated recovery procedures for undisputed debts

The objective of thrs Artlcle is to- introduce and to impiove -accelerated recovery
procedures for undisputed debts. Procedures of this klnd (e.g. the “summons production -
procedure” in the UK, the “injonction .a payer” procedure in France ‘and -the -
“‘Mahnverfahren” in Germany) already exist in a.considerable number of Member States.
‘The advantages.of such procedures are that they are rapid; do not involve the intervention
-of a judge (unless the debt is disputed) and involve few-formalities and little cost: As about .
90" of tie cases are undisputed, this would considerably reduce the number of cases

See the summary of commercial interest rates for unforeseen bank overdrafts in the thnd column of the
second fable in the Annex of the Communication of 9 July 1997. -

See ‘the summary in the fifth column of the fourth table in the Annex .of the Commumcation of
9 July 1997 . .

I8



which judges would have to deal with. This would free valuable resources which could be
used to speed up ordinary legal proceedmgs

If the debtor contests the debt in the course of these proceedings, the normal rules
regarding procedure and representation will apply, i.e. the procedure will then either fall
under Article 6 (if the debt is below the threshold for small debts) or will be subject to
national rules dealing with the procedure for larger debts. ’

_In the Commiission’s view, the accelerated recovery procedures should be available in-all
 Member States. These procedures would be particularly useful for the recovery of debts
when the debtor and the creditor are in different Member States. In such cases it would be
advisable for the creditor to pursue the debtor in the debtor’s Member State, so that the
writ of execution (titre exécutoire, Volistreckungsbescheid) can be enforced without delay.
The presently widespread practice of suing the debtor in the creditor’s country of residence
leads to long delays in the execution of the judgement obtained. Creditors have hesitated
up to now to address themselves to the Courts of the debtor’s country of residence because
of a lack of confidence in their speed and their accessibility for foreign creditors. This
unsatisfactory state of affairs is incompatible with the completion of the Internal Market.
Creditors in all Member States must have available similar recovery procedures which are
fast, easily accessible and in which they have confidence.

~ The Commission’s proposals on simplified legal procedures and on accelerated recovery .
- procedures for commercial debts represent a first stage in the wider debate on legal
procedures in the European Union. They do not preclude any further proposals from the
Commission, which might emerge following the consultation on legal procedures
launched in its Communication “Towards improving efficiency in the obtention and
execution of de01s1ons in the European Umon”19 '

Article 6: Simplified legal procedures for small debts

For debts below the threshold of ECU 20 000, the creditor should have the. choice of
pursuing debts rapidly, efficiently. and ‘at minimum cost through simplified legal
procedures, 1rrespect1ve of whether they are disputed or not. These procedures tend to be
conducted in local Courts, do not involve the presence of a bailiff or a lawyer and tend to
be fairly mformal As with accelerated recovery procedures, the Commission takes the
view that such procedures should be available for creditors in all Member States, in.
particular for debts where the creditor and the debtor are in different Member Statcs.
Again the objective of the Article is to set the main principles underlying best practice. o

Article 7: Transparency in public procurement contracts

The Directives on public procurement contracts?® stipulate that notices of invitation to .
tender must indicate the basic arrangements for financing and payment. However,
Member States interpret - this requirement differently, and payment periods are often
"omitted from invitations to tender. This Article therefore aims to strengthen transparency
~ in public procurement contracts by requiring public authorities to indicate precise details
- of the payment periods and payment deadlines used by the awarding authority. Public

19 OJC33 31.1.1998, p. 3.
20 Council Directives 93/36/EEC, 93/37/EEC and 93/38/EEC of 14 June 1993, OJ L 199, 9.8.1993.
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procurement contracts are used in a broad sense here and are not- defined by reférence to
the publlc procurement Dlrectlves whlch only apply to contracts over a certaln threshold

'Artlcle 8 Prompt payment due date and automatrc 1nterest

K ,In view of. the partlcular posmon of the public, sector the Comm'ission takes the view that _
"a maximum payment period by the public sector should be set. A max1mum payment

period of 60 days is proposed here (paragraph 1) This is without prejudice to any shorter

~ times currently in effect. Unlike transactions in the private sector (see Article 3(1)), this -
maximum payment penod could not be overridden by any provision in a contract with the . -

public authorities, except if it was agreed between the parties that a shorter time limit -
should apply The date from which the 60 day period starts to run is otherw1se the same as
for all other transactions (sce Article 3, paragraphs 1(a) and 1(b)), i.e. normally from the
date of i invoice. In the absence ofa written contract, or if there is a written contract butitis’ '
silent on the payment penod the 2l—day rule set out in Artlcle 3, paragraph l(a) would
apply equally to transactxons w1th the publlc sector '

'Paragraph 2 prov1des for mterest on late payment by pubhc authormcs The: rate of mterest
-is the same as for other-tranisactions (see Article 3, paragraphs 1(d) and l(e)) In addition,

the payment of interest is to be made automatlcally by the public authormes without the'

 “need for the. creditor. to make a claim. This is in'line with best practrce in the
.~ Member States (F, B IRL) and glves pubhc authontles a strong ﬁnancxal mcentrve to pay
on tlme ' . . S L

Article 9:‘ Cornmittee

-~

' -The setting up of a Commrttee with a view to revrewmg the functlomng of thlS Drrectl\ e

seems necessary, as none of the ex1st1ng comnnttees 1s capable of fulﬁllmg thls task

10




Proposal fora
“ EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE

combating late payment in commercial transactions

.' (Text with EEA'relevance) -

' - | THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN 'UNION

Having regard to the Treaty estabhshmg the European Commumty and in partlcular
Artlcle 100a thereof : i

-

-Having regard to the proposal from the Commission?!,

‘Having regard to the opinion of the Economic and Social Committee??,

{

Acting in'accordance with the procedure laid down in Article 189b of the Treaty23

L
-~ in.favour of SMEs and the craft sector?s, emphamzed that the Commission should

Whereas the European Parliament in its Resolutlon24 on the Integrated Programme'
forward proposals to deal with the problem of late payment

Whereas on 12 May 1995 the Commlssmn adopted a. Recommendatlon on

_payrnent periods in commercial transactlons26 '

Whereas the European Parliament in its .Resolution on ‘the Commission

. ‘Recommendation'on'payment periods in commercial transactions?’ called on the
. Commission to consider transforrmng its recommendation mto a proposal for a
‘ Councﬂ Directive to be submitted as soon as possible;

Whereas on 29 May 1997 the Economic and Somal Committee adopted an opinion
on the Commission’s Green Paper on Public procurement in the European Union:.

: Explonng the Way Forward?8, recommending rnax1mum payment penods and
: 'mterest on late payments by public authorities; : '

" Whereas on 4 June 1997 the Commlssmn published an Action Pllan' for the
‘Smgle Market?®, which underlined that late payment represents an. mcreasmgly )
: senous obstacle for the success of the’ Smgle Market

20

S22

23
24

25

.20
27
"8
29

0J C323,21.11.1994, p. 19. _

‘COM(94) 207 final of 3 June 1994. . -
> OJL 127, 1061995p19 :

0J C 211, 22.7.1996, p- 43.
0J'C287,22.9.1997, p. 92.

SEC(97) l ﬁnal 4 June 1997 PP 8 and 38
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12,

13

d Whereas on 17 J uly 1997 the Comm1s51on pubhshed a Report on late payments n
~ comimercial transactions®, summarizing the results of an evaluation of the effects
o of the Comm1ss1on ] Recommendatlon of 12 May 1995

Whereas heavy adm1n1strat1ve and ﬁnanc1al burdens are placed on busmesses,

- particularly small and medium-sized ones, as a result of late payment; whereas
' MmOreover, late payments are a major cause of insolvencies- threatemng the surv1val ‘
: of businesses and result in numerous _]ob losses

' _ Whereas the differences between. . the. p_ay_ment“ rules. and practices in the
. Member States constitute an obstacle to the proper functioning of the internal

market; whereas a creditor who needs to collect receivables from debtors situated .
in' several Member States is confronted with widely differing rules of- nat10na1

. leglslatton makmg it dlfﬁcult time. consummg and costly for h1m to do so;

~ Whereas this has the effect of considerably hmltmg commercnal trunSactionts
~ between Member States; whereas this is in contradiction with Article 7a of the
- Treaty.as entrepreneurs should be able to trade throughout the Internal Market

undeér conditions which ensure that transborder ooperations do not entail greater

. risks than domestic sales; whereas it would lead to distortions of competmon tt-_"

dlfferent rules applied to domest1c and transborder operatlons, .

: Whereas the most recent statlstlcs indicate that there has been,. at best, no

improvement in late payments in many Member States since the adopt1on of the
Recommendatlon of 12 May 1995; , -

'Whereas ‘in accordance w1th*the prmc1ple of sub51d1arlty and the prmcrple of

proportlonahty as set out in Article 3b- of the Treaty, the objective of combatma :
late payments in_the internal market cannot be sufficiently achieved by the

- Member States actmg individually and can, therefore, be. better achieved by the o
E Commumty, whereas this Directive confines 1tself to the minimum requmd in

order to. achleve those objectlves and does not go beyond what is nccessary for th.ntf-

_ purpose,

Whereas late payment constitutes a breach of contract whlch has been made
financially attractive to debtors in most Member States by low interest rates on late .
payments -and/or slow redress procedures; whereas a dec1s1ve shift is necessary to
reverse this trend and the consequences of late payments must be such as both to

. dlscourage late payment and to fully compensate credltors for the costs mcurred

" Whereas the use-of retentlon of title clauses as a means of speedlng up payment is

at present-constrained by a number of dlfferences in national ‘law; whereas it is

,necessary to ensure that creditors are in a posmon to_exercise the retentlon of tttle?""‘ '

throughout the Commumty, usmg a smgle clause recogmzed by all Member States

30 0JC216,17.7.1997,p. 10.



14 Whereas the corisequences of late payment can be dissuasive only if they are ©
accompanied by redress procedures which are tapid, effective and inexpensive for

- the creditor; whereas in- conformity with the principle of non-discrimination
. contained in Article 6 of the Treaty, these procedures should be ava.llable to’
creditors from all Member States mspecnve of their residence; =

15. - Whereas pubhc authont_les handle a consxderabl_e' volume of payments. to
-, businesses; whereas strict payment discipline on the part of these authorities would -

have a beneficial trickle-down effect on the economy as a whole; whereas for:
payments executed by the Commission it has already been decided to glve certain
‘ credltors the ri ght to receive default mterest on late payments

16 Whereas for the purposes of the 1mplementation of thi‘s Dlrective,’ the Commission _

. should be assisted by a committee of an advisory nature,
-' HAVE ADOPTED THIS DIRECTIVE
CHAPTER I

Article j
‘ Scope -

~

“The. prov1smns " of thxs Dxrectxve shall v 'apply to all 'pa'yments» made iu"

commerc1a1 transactmns

- Article 2

~ Definitions - -
For the purposes of this Directive: -
1. commercml transactlons means transactlons between two or more natural or

. legal persons carrying on a trade or profession acting in the course of their
+ ~business, or between such persons and public authontles, -which lead to dehvery of
goods or provxsmn of services for remuneration;

2. “late payment ‘ means failure to observe _the-"cont‘raetual' or statutory terms
' of payment; '_ o : . ' Lo Do
3. rctenllon of title” means retention by the sollor of litle to lhu goods in. questmn o

" until'the buyer has pald the pnce in’ full;

4.  “public authontles means the State, reglonal or local authorltles bodies govemed
by public law, or associations formed by one or more of such authorities or bodies
‘governed by public law. A body is considered to be governed by public law where

it is established for the specific purpose of meeting needs in the general interest,

- .not being of an mdusmal or commercial nature, has legal personahty, and 15

- - financed for the most part by the State; or reglona! or local authorities, or other

-bodies governed by public law, or is subject to management supervision by those -
-bodies, or has an administrative, managerial or supervisory board more than half of -
whose members are appointed by the State, reg10na1 or local authorities, or other :

' bodles governed by- pubhc Iaw, o
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g

public procurement contracts” means contracts for pecuniary interest concluded in
wrrtmg between a natural or legal person and publlc authorities.

(a)

(b)

©

@

©

- ®

(8

© CHAPTERII

Artzcle 3

. Due date, mterest and compensanon for the damage incurred

| ”Mernber States shall ensure that'

the due date for the payment of debts shall not be more than 21 calendar

 days from the date of the invoice, unless otherwise specified in the contract
“orinthe seller s-general conditions of sale; .

in the absence ‘of an invoice or if the' date of the invoice cannot be
determined with certainty or if the date of the invoice is carlier than the date

- of delivery, the due date shall be calculated from the date of dclivery of the

goods or servrces

the creditor shall be entitled to cla1m mterest from the debtor on any
: outstandrng amount when the due date as determined under pomts (a) and
(b) has been exceeded w1thout the creditor havrng received the amount due

' interest shall accrue automatically from the day after the due date thhout ,

the necessity of a remrnder B : oo

-the level of interest for late payment (the ° statutory rate’ ) which the

creditor is entitled to claim, shall be the sum of the tender (repo) interest
rate of the European Central Bank (the “reference ratc™) plus at least
8percentage points . (the “margin”), unless otherwisc specified in. the .

- contract or in the seller’s general conditions of sale; for Member States .
‘which-do not participate in the third phase of Economlc and Monet'u'v ‘
" Union, the reference rates referred to above shall be the equivalent rates set »

by: thelr central banks;"

the statutory rate for interest on late payment shall change automatically in

' accordance w1th cha.nges to the reference rate mentloned in pomt (e);

: _in addltlon to the rlght to: interest, the creditor shall be entltled to elalm lull
_ compensation from the debtor for the damage mcurred ~

The margin- referred to in paragraph- l(e) may be modiﬁed by the Commrssron in

~ accordance with the procedure referred to in Article 9 if it becomes apparent that . *

the statutory rate is no longer sufﬁcrently high to dlscourage the buyer from. paymg' ‘

~ late and 1o compensate the seller for any loss incurred ‘as a result of" late payment
- in particular for any mterest he would have to pay on overdraft credit: '



. Article 4
Retention of title

1. Member States shall ensure that the seller retains title if he notifies the buyer of his
- intention of doing so in writing no later than the date of delivery of the goods. -

. Once the due date has passed without the buyer having pald the seller may claim
that the goods in question be returned to- him. As soon as the buyer takes
possession of the goods, he becomes respon81ble for any damage to or loss of the -

. < . goods. A valid notification may be made in the seller’s standard contract on the

invoice, or in an individual contract. :

Member States shall recognize the validity of the clauses contained in the Annex or
of clauses havmg equivalent effect. : —

© 2..-. . Paragraph 1 shall apply only to debts payablc in a single instalment.
3. 'Member States shall define the effect of the retention of title clause as regards'
* . those aspects not covered by this Directive and in particular as regards the effect on

third parties acting xn good faith.

: Article 5 -
" Accelerated recovery procedures for undlsputed debts

~ 1. . .- .Member States shall ensure that there is an accelerated debt recovery procedure for . -
undisputed debts. '
2. . This pfocedure shall apply inespective of the amount of the debt.

3. . This procedure shall be available to creditors from all Member States 1rrespecuu
- of thexr place of residence. ~

4. The creditor shall be ab]e to choose whether or not he wishes to be represented by
© athird person.
. S. The’procedure ‘before the court shall be formulated in such a way that a. period of"

60 calendar days is not. exceeded from the receipt of the creditor’s request to the.
time when the writ of execution or equivalent document becomes enforceable Thls
penod 18 w1thout prejudice to:

(a) the apphcatlon-of the rules govemi‘ng notification or service; and * -
b . the nghts of the defendant to dispute the debt.

L N . Amcle 6 .
- Simiplified legal procedures for small debts

Member States shall ensure that simplified procedures.are available for debts up to a -

threshold, which shall not be less than ECU 20 000. These procedures shall provide for
simple, low-cost methods for taking legal action for the settlement of debts.

15



This sum can 1f necessary be modified by the Commission to reflect changlng economic
conditions in accordance with the procedure referred to in Artlcle 9. -

These procedures shall be avallable to credltors from all Member States 1rrespect1ve of
their place of re51dence : :
" CHAPTER III
© Article 7

Transparency in publlc procurement contracts

Member States shall ensure that public procurement contracts contain precise details of the
payment periods and deadlines applied by the public authorities. In particular, tlme limits
shall be. fixed for the completion of pre—payment adrmmstratlve formahtles such as

‘ pubhc works receptlon procedures

Article 8
Prompt payment, due date and automatlc interest

Member States shall ensure that:

1. ' the due date for the payment of contractual debts by the public authorities as -
) determined under Article 3(1)(a) and (b) does not exceed 60 calendar days; the
 contract shall in no circumstances override that maximum payment period;

2. acreditor shall be entitled to intérest from the public authority on any outstanding
amount when the due date has been exceeded; the interest shall be calculated as set
out in Article 3(1)(d) and (e), and shall be paid automatlcally by the publu .
authonty w1thout the necessny ofa c1a1m ‘

‘3. - -the'public authorlty is not perrmtted to request or requlre that the credltor walves

: any of the nghts refeired to in this Article.
| \CHAPTER v

A Arttcle 9
Committee -

For the purposes of reviewtng the functioning of this Directive and in particular for the

" cases mentioned in Article 3(2) and Article 6, the Commission shall be assisted by a

committee of an advisory nature composed of the representatrves of the Member States

.'and chalred by the. representatlve of the Comm1s31on

The representatwe of the Commlssmn shall submlt to the commlttee a draft of the
mecasures to be taken. The committee shall deliver its opmlon on the draft, w1thm a time
limit which the chairman may lay ‘down acoordmg to the urgency of the matter, if

necessary by takmg avote.

PR . -

The opinion shall be recorded in the minutes; in addltlon each Member State shall have

the nght to ask to have 1ts posmon recorded in the mmutes

16



The Commission shall take the utmost account of the opinion delivered by the committee.
"It shall inform the committee of the manner in which its opinion has been taken into
account. ' '

_ Article 10
Transposition

1. Mernber: States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive by 31 December 2000 at the
latest. They shall forthwith inform the Commission thereof.

When Member States adopt these'pfovisions,”these shall contain a reference to this
- Directive or shall be accompanied by such reference -at the time of their official
publication. The procedure for such reference shall be adopted by Member States. - -

¢

‘2. Member States may maintain or bring into force provisions which are stricter than
the provisions necessary to comply with this Directive.

3. . Member States shall communicate to'the Commission the text of the main laws,
regulations or administrative prOVISlons which they adopt in the field covered by
thls Dlrectlve : :

- Article 11
Entry into force

This Directive shall enter into force on the twentieth day following that of its publlcauon |
in the Oﬁ' cial Journal of the European Communities.

Article 1 2
Addressees -

IhiS_Directive is addressed to the Member States.

Done 'at Brussels,

For the European Parliament - ,A ' * For the Council
The President =~ . . The President .
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List of clausés tQ be i'ecognize'd by"Member States forﬂie pul:poses of Article 4 o

-

_“El vendedor conservaré la propledad de los blenes hasta el pago

Y“Varen forbhver saalgerens ejendom mdtll den er betalt

“Dle Ware verblelbt bls zur Bezahlung im Elgentum des Verkaufers

“O moknmg mpaxpatet mv lcuptérr]w TV aya@mv psxpl va, 8§o<pkn6m 10 npnpa ‘
_tovg.”

‘.‘The go_Qdé _rema'in'the property of .the seller until payment.”

“‘Les marchandises restent la propriété du vendeur jusqu’au paiement.”

“Le mefci' restano di proprieta d_el venditore fino al pagamento.”

“De w@ren blijven tot de betaling eigén_dom van de_VerkOpe\r.”

“Q vendedor conservara a propriedade dos bens até ao momento do pagamento.”
“Tavara on myyjin omaisuutta, kunnes kauppahinta on maksettu."

.‘_‘Vardifn"a forblir séﬂjarens egendom tills de betéleitéi’f |



BUSINESS IMPACT ASSESSMENT 5

THE IMPACT OF THE PROPOSAL ON BUSINESS

Vfwith special referenoe to small and medium-sized businesses (SMES)

- Title of Proposal: Proposal fora European Parhament and Council Dlrectlve
' S combatmg late payment in commermal transactlons

- i

’ Docurﬁent reference ni_lmbelj: 97012.

‘ THE PROPOSAL

- L Takmg account -of - the principle of subsidiarity, why is C ommunm Ieg:slanon_
necessary in this area and what are its main aims? :

Thls  proposal contains a package of measures to combat late payment in commercml
" transactions in the European Community. The measures apply to all late payments
between ,busmesses and between the pubhc sector and businesses. They apply to all
_businesses, mcludmg mcorporated and " unincorporated businesses and the
self employed who carry on a trade or professmn of any kind. -

The ,general aim of this proposal is to encourage respect of contraotoélly ‘agreed
payment periods, for the benefit of all businesses. It provides a legal framework to
deter late payers from paying late, to give rights to creditors for adequate
' compensatlon when they are paid late and to provide or improve procedures for
recovering debts so that these procedures are efficient, inexpensive and fast. Fmally

there- are also specxﬁc measures to _improve the payment perfonnance ‘of thc,

pubhc authormes

There is evidence that late payments are hindering the smooth funétioning'of' the
Internal Market?'. There are large differences between payment practlces in the
Community, and these differences arc deterring firms from engaging in cross-border-
trade.” The differences between Member States’ legislation on late payments,
* different redress procedures and different approaches to compensation for the costs -
of recovering debts are also -acting.as a barrier to cross-border trade. Finally,
differences in payment times and problems of late payment are also damagmg ﬁm1s
: c:ompetltwenessi‘2 ‘

- See for example European Pa:)ment Habits Survey 1996, Intrum Justma' Amsterdam Aprll 1997.

See Commission Report on late payments in commerctal transactions, QJ (‘ 216, 17 71997, p. 10, in
particular sections 3.1 and 3.2, .
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The Comm1ss1on s Recommendatlon of 1995 on payment penods in commerc1a1 _
' transactions3? gave Member States the opportunity to ‘tackle the problem themselves ,
in the form of a non-bmdmg instrument. However, the Commission’s report of
July 1997 concluded that there had been insufficient action by the Member States,
and that further- measures to. reduce late payments in -the Community, such as a
D1rect1ve should be proposed. The latest statistics also indicate that the problems
“of lite payment have not improved in many Member States s1nce the Commission’s
Recommenda'non was 1ssued35 g '

leen the 1nsufﬁc1ent action by the Member States and the pers15tent damagmg
 effects of late payment on the smooth functromng of the-Single Market, it now

appears that a binding instrument.in 'the form of a Directive should be proposed. .

. Taking into account the prmc1ple of subsidiarity in Article 3b of the Treaty, it is now
-apparent that the objective of reducing late payment within the Single Market cannot

be sufficiently achieved by the Member States acting individually and can be better_' o

achieved by action by the Commumty asa whole -

THE IMPACT ON BUSFNESS IN GENERAL '

2 Who wrll be ajfected by the proposal ’ . :

There are bas1ca]1y three s1tuat10ns where busmesses in gem.ral wrll bc dﬁt‘tltd b\* ‘
the proposal ' :

-

(@ - When a busmess is pald late by another busmess

(b) : .When a busmess pays another busmess late
- (©) »'When a busmess is pard late by a customer (an 1nd1v1dual person rather

than a busmess customer

- According to a number of surveys, there are wide variations between contractually
-agreed payment times and actual payment times in EEA countries’. The longest
- average payment times tend to be in Greece, Portugal and Italy. The shortest average

~ payment, times are in Norway; Finland and Sweden. The countries with the longest
average -overdue record (i.e. the number of days between the actual payment
period and the contractual credit perlod) are Portugal ltaly, Belgrum Greece
the Netherlands and the Umted ngdom :

The sectors whrch are frequcntly r‘tled as the worst payers in: Eumpc turd o e -
constructlon the public scctor, transport/logistics, retail/wholesale and primary

mdustrres By contrast, bankmg/msurance chemrcals and telecommumcatlons are ',
rated as the best paymg sectors37 ‘ - T : '

33
34
35
36
7

OJL127 10.6. 1995, p. 19.

0JC216 17.7.1997, sectlons2 i and4

0J €216, 17.7.1997, section 2.2. , L

See summary of" recent statistics in OJ C 216, 17.7. 1997* sectron22

/ 'European Payment Habrts Survey 1996 Intrum Justma Amsterdam Apnl 1997

\ _Izo' _



Large busineSSes are the customers which tend to take the longest to pay across
Europe, followed by the public sector and small businesses. Large enterprises, are
' quoted as the type of customers which take the longest to pay in.32% of cases for the

"EU average ‘with the figures partlcularly high in Spam (49%) and Italy (41%)33.

" One survey for the United ngdom in 1994 found the hlghest levels of total net
_sums outstanding late were in the manufacturmg, construction and wholesale
sectors, with the lowest levels in retail, primary industries and transport?. There

',were’ also significant regional differences. Another recent survey for the UK

confirmed that the manufacturing sector had the worst payment record (14. 0% of
payments on time), followed by construction (20.4%) and wholesalers (20.6%), with
the best payment performance by far in the financial services sector (31.6%)*. The .
survey also found: that twice as many small businesses paid their bills on time

" compared with larger compames (23.2% of small businesses paid on time compared

to 13 8% of med1um-51zed busmesses and 9. 7% of large businesses).

©Im France net borrowers ‘(i.e. those who beneﬁt most from trade credlt) are -
concentrated in the retail sector, partleularly in large-scale food distribution, and in
the wholesale, automobrle and car sales/repairs sectors®!. The amounts of trade
credit are concentrated in large businesses, with 43% of trade credit enjoyed by
businesses with more than 500 employees and 31% by businesses with more than
2 000 employees. Net lenders are more dxspersed in different sectors but are found
mainly in producers of intermediary goods and plant and maehmery, the wholesale
sector ‘and business services. 57% of trade credit is given by firms with less than

: 500 employees. Recent trends in trade credit have favoured thic largest entcrpnsLs

and dlsadvantaged SMEs

. F mal]y, partlcularly acute payment problems have been reported in the constructlon
_industry in Spain, with average payment times of 215 days by larg,e construction
- firms to SMEs supplymg construction materials*2, There have also been very severe
_payment problems reported for the suppliers of health equipment to pubhc hospitals

* .. in Italy (average payment time of 307 days); Spain (305 days), Portugal and Greece '

7 wrth wrde regional varratlons43

The proposal will also set new reqmrements to ensure prompt payment by the pubhc
» authontres in all Member States _ .

What wzll busmess have to do to comply with the proposal ?

- For busmesses generally, the | prov1510ns in the proposal relating to compensatlon for

late payment (Article 3) will introduce- new rights and obllgatlons Businesses will - -

have to respect these new rights and obhgatlons whlch aim to provide adequate
- compensation for creditors-who are paid late and to deter late payers from paying -
late. At the same time, the proposals fully respect the principle of contractual

.38

39
40

41

42

43

European Business Survey, Grant Thornton International Business Strategies-Ltd., spring 1997, p: 25:
Forum of Private Business, London 31 March 1994.
Survey of the payment performance in Bntam Dun & Bradstreet, London, October 1997

- Observatoire des délais de paiement, cinquiéme rapport, Paris, septembre 1997. p. 10

Confederatton of Suppliers of Construction Materials (CEPCO) Report on the Spamsh Construetlon

‘lndustry, Madrid, September 1996.

European Diagnostic Manufacturers Assoc1at10n 0ctober 1997
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freedom so that the parties to a contract-will remain free to negotiate and agree for
example the-due date for payment and the rate of interest on late.payment

: When however either the contractual obligation or the statutory requlrement to pay
is breached, businesses which are paid late will be: able to seek compensation and
_businesses .which pay late will be required to pay compensation in the form of
payment of interest and of the other costs-of pursuing debts, such as legal fees and

adm1mstrat1ve costs.

The interest on late payment- will accrue automatically, without the need for the. -

: credltor to send a reminder (Article 3, paragraph.1(d)). This.will bring administrative’
savings for businesses in those Member States (e:g. Belglum) wheré a reminder is
currently requlred

The uniform retention of title clause (Article 4) will bring administrative savings for
~businesses which use retention of title clauses, in particular for exports. The present
situation is that exporters may need. to have a spemﬁc retention of title clause for
each Memiber State to which they are exporting, in order to comply with the different
legal requlrements in each Member State. That imposes additional burderisome
“-requirements on busmesses Businesses will now be able'to.use a smgle retention of
title clause by using one of the formulae or an equ1valent formula in'the proposal
“There will also be savings of legal and administrative costs by removing the need for
businesses in some Member States to go through formal requirements such as
- registering the contract or using a notary. Initially, businesses may have to modity
- their standard contract or individual contracts to ensure that they comply with the
uniform retention of title clause. However, these modifications should involve little
- cost and should be one-off.. The. costs should be far outweighed by the long-term
administrative savings, as well as by the stimulus to exports -which the uniform
retentron of title clause will bring.

. The proposals on redress procedures (Artrcles 5 and 6)-aim to ensure that creditors. - '

~ can pursue debts quickly, efficiently and at minimum expense. The changes should"
bring savings to businesses which use these procedures by reducmg the formalities -

-involved and keeping the ﬁnanc1a1 cost to a minimum, in particular for cases where
the. debtor and creditor are in different Member States. -Regarding accelerated.

" recovery procedures (Article 5), the removal of the ceiling:(based on the amount of

‘the debt)- ‘to. which the procedures apply .in some Member States will- allow more
- debts to be subject. to accelerated procedures. In Germany, the accelcrated recovery
..procedure (Mahnverfakren) has no ceiling: and in-1996 over cight million cases were
'processed through the:system. In this system; the average fee for a typical debt is -
+ around ECU :17. compared to ECU" 100 for\ using - the' more’ tradmonal legal
' .procedures for pursumg debts .

For the srmphﬁed Iegal procedures for small” debts ‘(Article 6); the. ceiling of" -
© 20 072 euros .will mean that many more commercial transactions are covered by
these procedures, so that more busmesses can beneﬁt from the relatlve speed ‘and
low cost of “Small Claims Courts”. .~ . : S . e
N . ’ .
The public authorities will have t6 ensure that notices of public procurement and
tender specifications contain precise details of payment times (Article 7). This will
" involve some administrative costs, although if standard details of payment tlmes are
.used then the costs will be one- off



Public -authorities will also have to comply with obligations regarding maximum
payment periods and automatic payment of interest on late payment (Article 8). This
will involve the modification of contractual clauses as well as the setting up of
administrative systems and procedures within public authorities to ensure that
payment deadlines are met. There may be costs related to changing computer
systems. The need to set up such procedures was already highlighted in the
Commission’s Recommendation of 1995 (Article 6(b) and (c)). In Ireland, which has
recently introduced a law on prompt payment by the public sector, the administrative -
costs of setting up and running systems for automatic payment of interest on late
payment are not thought to be significant. It is thought that no additional manpower
will be required to handle the new procedures.

4. What economic effects is the proposal likely to have?

This proposal is expected to bring very significant benefits to businesses, in
particular to SMEs. Reducing late payment will improve businesses’ cash-flow. It
will also reduce financing costs which are caused by being paid late. Businesses will
benefit from reductions in the heavy administrative costs of pursuing debts, saving

" time and manpower on for example sending reminders, managing outstanding
claims and pursuing debts through various redress procedures There will also be
savmgs on the legal costs of pursuing debts '

Moreover, when businesses are paid late, they will be adequately cornpensatéd for
all of the costs incurred. This will again have a positive impact on. busmcss;x
profitability and on competmveness

Shorter paymeént times will strengthen businesses’ balance sheet position by

reducing the proportion of trade receivables in their total assets. Businesses will thus
be less likely to fail. Having cash flowing more rapidly through the chains of buyers

and suppliers will also make chains of insolvencies less likely when one major

customer fails to pay on time.

‘To give some idea of the scale of the potential benefits, one survey for the
United Kingdom in 1994 estimated that there was GBP 10 billion (ECU 14.8 billion)
net late trade credit owed to private businesses in the UK, so. that eliminating late
payment altogether would result in businesses benefiting by receiving that nct
amount*. Assuming that the amount of trade' debt in the UK was roughly
- representative for other Member States, and based on the total number of
UK businesses as a proportion of the total number of enterprises in the
Community4S, the total amount of nct late trade debt owing to EU husmcssas could
- be in the reglon of ECU 90. brlllon :

Assummg an average bank lending rate of 12%, the interest cost to EU busmesses of
late payment could be around ECU 10.8 bllhon per annum. -

~

44 Forum of Private Business, London, 31 March 1994,

45 The figures are 2.549 million and 15.777 million respectively: Emerpnses in Europe, Fourth Report,
European Commission/Eu . :tat, 1996.
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The proposals will also have a positive impact on employment. According to one

-source, one out of four insolvencies in Europe is due to late payment*. There were
" an estimated 44 567 insolvencies or liquidations in five Member States (Belgium,

Italy, the Netherlands, Finland, Sweden) in 199547, with micro-enterprises (less than
10 employees) representing the bulk of these cases. Assuming that the’ average
number of employees in these businesses was five,; the number of jobs lost in these
five countries alone as a result of late payment in one year could be in the region of
55 000. Apart from maintaining these jobs, the proposals, by improving businesses’
cash-flow, profitability and competltlveness and by creating a healthy payment

cllmate in European economles are likely to lead to firms hiring more ‘staff,

The proposals will also have a’ positive impact on'competitiveness Firms will be
able to take the payment period more accurately into account when calculating -
prices. Those firms which currently increase pnces to take into account long
payment times and anticipated late payment, in particular for exports, will-be able to

_reduce prices if they are confident of being paid more quickly. Moreover, reducing

the amount of late trade debt will free resburces for more productlve uses such as for’

.research and technological development

‘An ovérall reduction of late payment in the Community, improved procedures for

recoverir'lg’debts in -another Member' State and the uniform retention of fitle
clause will also encourage intra-Community trade. This will intensify participation
in the Single Market and contnbute to achieving the objective of econonm and

. social cohesion.

- Finally, p:rompter payment by the public authorities will have a positive effect on the

economy as a whole. Suppliers to the public authorities who are paid on time will in -

* turn be in.a.position to pay their supphers on time, and this wrll have a benehcml ‘

trickle-down effect on the economy.

*IMPACT ON SMEs

‘Does the proposal contam measures to take account of the speczf ic szruanon of smaH' -
and- medzum sized firms (reduced or different. requzrements elc. ) ? :

The proposal does not contain specific measures for. SMEs,;; but 'applies to all
businesses. The proposals will however benefit SMEs most, as they. suffer most from

_late payment. The proposal will be of particular benefit to those SMEs which sell
_goods or services without written contracts (the majority of SMEs’ commercial
. transactions-arc estimated to be carried out without written contracts). Fhe proposal
- will provide clarity and certamty on the: tnme hmlt for; paym;, .md the- consequencw

of paymg late:
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Federatlon Nationale de [IInformation dEnlrepnsw et de la Gestion de Créances, Lyon,
September 1997: ’ ’

4T Fifth Report of the European Observatory for SMFEs, European Network for SME Research,

November 1997, ch.7: “Failures and bankruptcies”.
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CONSULTATION

List the ‘organizations which. have been consulted about the proposal and outline

their mazn views

. There has been widespread consultation with interested parties on the problem of

late payments over a number of years. A first round of consultation was based on a
Commission working document on the problem of the time taken to make
payments in commercial transactions*®. More than .130 written comments were
received from- national and European professional organizations and from’ some
Member States. A public hearing was also orgamzed on 7-and 8 July 1993, where

- some 30 organizations expressed their views.

A second rqund of consultatlon followed the publication of the Commission’s report
of July 1997. 114 written responses were received, mainly from national trade

associations, as well as from European organisations, including those representing -

businesses, lawyers and debt collection agencies. 91 (80%) were in favour of
EU legislation on late payments, and 23 (20%) were broadly” against. The
Commission also organized a public hearing on 7 October 1997, where more than
200 people were present. There was also strong support for EU legislation at the
public hearing, including from members of the European Parliament and the

- Economic and Social Committee.

The responses showed strong support for a right to interest on late payments with a
rate of interest set high enough to deter late payers. There was also strong support

- }for the right for the creditor to be compensated for the full costs of pursuing debts,

such as administrative and legal costs. All those who,__ commented on the public
sector were in favour of legislative action, for example setting maximum payment
times and an automatic right to interest for late payments by the public sector. There
was also unanimous support for an EU-wide retention of title clause. Many
responses favoured simplifying redress procedures. Finally, debt collection agencics

at both European and national level have called for licensing of debt collection

agencies in all Member States and for a proper Single Market for the recov;ry ol'
debts with mutual recogrutlon of licences in the Communlty :
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