COMMISSION OF THE EUROPEAN COMMUNITIES

SEC(93) 1021 final Brussels, 23 June 1993

Draft
Proposal for a
COUNCIL DIRECTIVE _
laying down detéi|ed arrangements for the exercise of the

right to vote and to stand as a candidate in elections to

the European Parliament in the Member State of residence

(Commission Working Document)


Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara

Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara


Table of contents

EXPLANATORY MEMORANDUM
1. General comments
1. Present situation

2. Historical background

3. Article 8b(2) of the EC Treaty.
4. An early proposal

11. Comments on individual Articles

TEXT OF THE DRAFT PROPOSAL FOR A DIRECTIVE
"Recitals
Chapter |: General provisions

Article 1: Definitions ,
-Article 2: Member States’ electoral laws

Chapter Ii: The right to vote and its exercise

Article 3: Right to vote
Article 4: Disqualification
Article 5: Exercise of the right to vote
Articie 6: Entry on the electoral roll

Chapter 111: Right to stand as a candidate and its exercise
Article 7: Right to stand as a candidate.
A Article 8: Ineligibility
" Article 9: Exercise of the right to stand as a candidate
Article 10: Submission of applications to stand as a candidate
Chapter 1V: Common provisions
Article 11: Residence
Article 12: Exception to the principle of concurrent application
Article 13: Information
- Article 14: Appeals
Chapter V: Derogations and transitional! provisions

. Article 15: Derogations
Article 16: Transitional provisions

Chapter VI: Final provisions

Article:17: Transposition
Article 18: Addressees



-3 -

EXPLANATORY MEMORANDUM
|. General comments

1. Present situation

For Community citizens who have availed themselves of their fundamental
freedom to travel to and stay in a Member State other than their own,
European integration has become a reality of which they have personal
exper ience. Today, some five million citizens of the Union are living in a
Member State of which they are not nationals!. However, equality of
treatment with nationals of the Member State of residence, which s
guaranteed by Community law, has not yet been achieved as far as the

exercise of political rights is concerned.

From 1976 onwards, the election of members of the European Parliament by
direct universal suffrage, a milestone along the road to a People’'s Europe
based on democracy, has raised the problem of how to ensure that all
citizens of the Union, and in particular those living in a Member State of
which they are not hationals, can effectively exercise their right to vote
in these elections. The Act of 20 September 1976 concerning the election
of the representatives of the European Parliament' by direct universal
suffrage2 is silent on the conditions to be met in order to enjoy the
right to vote and to stand as a candidate; Article 7(2) of the Act merely
refers to the relevant national provisions. Article 8, the only provision
of the Act that directly concerns voting rights, merely stipulates that no

one may vote more than once.

1 Some 130 000 Belgians, 40 000 Danes, 290 000 Germans, 360 000
Greeks,470 000 Spaniards, 300 000 French, 630 000 Irish, 1.2 million
italians, 11 000 Luxemburgers, 240 000 Dutch, 840 000 Portuguese and
400 000 Britons are established in other Member States. The number of
resident citizens of other Member States stands at approximately
541 000 in Belgium, 27 000 in Demmark, 1.3 million in Germany, 50 000
in Greece, 240 000 in Spain, 1.3 million in France, 62 000 in Ireiland,
150 000 in Italy, 105 000 in Luxembourg, 163 000 in the Netherlands,
29 000 in Portugal and 880 000 in the United Kingdom (source: Eurostat
population statistics, 1992).

2 O0J No L 278, 8.10.1976. The Decision of 1 February 1993 amending the
Act concerning the election of the representatives of the European
Par|liament by direct universal suffrage (0J No L 33, 9.2.19€3, p. 15)
does not affect Articles 7 and 8 of the Act.



~The national rules on European elections are thus based on different
~approaches to the problem of ensuring that every citizen can genuinely take

part in elections to the European Parliament.

With the exception of lIreland, all Member States have adopted a solution
largely based on entitling their nationals living abroad to vote. Certain
Member States (Denmark, the Netherlands and Portugél) grant such -voting
rights only to those of. their expatriate nationals who are living in
another Member State. e
In Germany, voting rights are extended to all German nationals residing in
another Member State and.those who have lived in a non-member country for

less than ten years.

The United Kihgdom grants voting rights to UK '¢citizens who have been out of

the country for less than 20 years.

Other Member States (Belgium, Greece, Spain, France, ltaly and Luxembourg)
continue to alfow their nationals to vote in European elections even if

they are living outside the Community.

In four Member States (Belgium, Ireland, the Netherlands and ‘the United
Kingdom), residents who are nationals of other Member States may also vote,
'subject to certain conditions. In Ireland, these citizens of the Union
must comply with the same rules on voting rights as Irish nationals; on the
other hand, expatriate--Irish nationals do not have the right to vote,

whether they live in another Member State or in any other foreign country.

In the Netherlands, the right to vote is granted to residents who are
nationals of another: 'Member State, unless their home Member State

maintains their voting rights.

In Belgium, nationals of other Member States may vote provided that they
have been on the population register for at least three years and have lost
their voting rights in their home Member State on account of their

residence in Belgium.



Lastty, all Irish nationais and Commonwealth citizens have the right to

vote in the United Kingdom.

The right to stand as a candidate is reserved in ten Member States for
nationals, including those residing in another Member State or a non-member
country. In Germany, only those who have possessed German nationality for
at least one year may stand as candidates. British citizens, |Irish
nationals and Commonwealth citizens may stand as candidates in the United
Kingdom. n Italy, nationals of other Member States may stand for

alection, even if they do not live in ltaly.

2. Historical background

in 1960, in its draft Convention on election by direct universal
suffragea, the European Parliament proposed that Member States grant
voting rights to their nationals living in another Member State; in cases
where the Member State of residence also granted them the right to vote,

they should not be allowed to vote twice.

This draft was not favourably received by the Council, and accordingly the
European Parliament replaced it in 1975 by a new draft which did not,
however, deal with the right to vote or to stand as a candidate of Eurdpean
citizens living in a Member State of which they are not nationals. The
draft was incorporated to a large extent in the Act concerning the election
of the representatives of the European Parliament by direct universal

suffrage, which the Council adopted on 20 September 1976.

in 1977, in its resolution on voting rights in direct- elections4, the
European Parliament urged Member States to ensure that their nationals
living in another Member State could exercise their right to vote in the
direct election of the European Parliament and called upon them to agree to

allow those citizens to vote in the country in which they were to be found

3 0J No 834, 2.6.1960 (Article 11).
4 0J No C 183, 11.6.1977, p. 39.



on the date of the election (voting "in loco"). ‘On the basis of work which .
began 'in the spring of 1977, the Council adopted in February 1978 a report
" on- voting in loco, and in particular the practical arrangements for such

voting.

in 1982, in its draft Act adopting ceftain provisions relating to a uniform
electoral procedure = for  the election of Members of the
European ParliamentS, Parliament proposed that Member States grant their
nationals the right to vote irrespective of their place of residence,
provided that this was in a Member State, and take the necessary measures
to enable nation;ls'to:ékercrse their right to vofe, without difficulty,
in the country whose nationality they hold. Parliament also proposed that
‘Member States grant their nationals the right to stand as .candidates,
irrespective of their place of residence, and grant that 'right to
nationals of “another Member State who had been resident on their territory
for at least five years. The Council discussed this draft in detail but

" suspended work on the matter in 1983.

In 1988, in its written declaration of 16 September®, Parliament solemnly
"declared that, as from the June 1989 elections, the European Communities
should adopt and apply the principle whereby ‘any national of any
Member State had the right to stand for election to the

European Parliament in any Member State. -

In "1990, during preparations for the intergovernmental conference on
political ‘union, Spain proposed to the other Member States that the future
“treaty iné1udé provisions on European citizenship, and in particular the
right to vote and fo stand as a candidate ‘in elections to the

European Parliament in the Member State of residence.

The Conference of Pariiaments of the European Community, which was held in
Rome from 27 to 30 November 1990, also urged in its final declaration that
the. intergovernmental conference consider granting European citizens the
right to vote and to stand as a candidate in elections to the

European Parliament in their Member State of residence.

5 0J No C 87, 5.4.1982, p. 61.
6 0J No C 262, 10.10.1988, p. 222.



The European Council, meeting in Rome on 14-15 December 1990, welcomed
Spain’s initiative and invited the intergovernmental conference to
consider, among other things, the extent to which certain civic rights, and
in particular the right to take part in elections to the
European Parliament, could be enshrined in the Treaty.

In 1991, in its resolutions on Union citizenship/, and on the guidelines
for the draft uniform electoral procedures, the European Parliament

reiterated its views on the topic.
3. Article 8b(2) of the EC Treaty

Article 8b(2) of the Treaty establishing the European Community, as
embodied in Title Il of the Treaty on Eurcpean Union, guarantees every
citizen of the Union the right to vote and to stand as a candidate in
elections to the Eurobean Partiament in the Member State in which he
resides, under the same conditions as nationals of that State, and provides
that the Council, after consulting the European Parliament, is to adopt the
detailed arrangements for the wexercise of these rights before
31 December 1993. Implementation of that Article is consequently the

exclusive responsibility of the European Community.

The aim of Article 8b(2) is to ensure that every citizen of the Union can
effectively exercise his right to vote and to stand as a candidate in
electiohs to the European Parliament, to strengthen still further the
democratic legitimacy of Parliament and thus to reduce the democratic
deficit in the Community, which has often been the object of criticism,
These rights will also enable citizens of the Union to express collectively
their European identity while maintaining their respective national

identities.

7 Resclution of 14 June 1991, OJ No C 183, 15;7.1991, p. 473; Resolution
of 21 November 1991, O0J No C 326, 16.12.1991, p. 205.
8 Resolution of 10 October 1991, O0J No C 280, 28.10.1991, p. 141.



It is-therefore‘necessary to ensure that the citizens of the Union enjoy
the greatest boésible fréedém in‘éohnection with the‘right‘to vote and to'
stand for eleétioh to:the‘Eurépean Pariiaﬁent,.and that the exercise of
thosg rights shall be subjecf only to such conditions as are strictly

‘necessary.

Without prejudice to the uniform electoral procedure provided for in.
Article 138(3) 6f the EC>Treaty, and whilstideferrfng to the divefsify of‘
electoral systems in the Member States, Article 8b(2) of this Treaty does
not seek a comprehensive hérmonizatioﬁ of the relevant national laws, but
merely the elimination of the nationality condition, which in most cases
means that citizens of the Union have no right to vote or to stand as
candidates .in elections to the European Par | iament in Member States in
which they reside but of which they are not nationals. To overcome this
problem they will be governed, pursuant to the principle of non-
discrimination, by the same conditions as nationals of the Member State

concerned.

'The need to observe ‘the principle of equality between nationalsvand non-
_ hationals leads tb thé conclusion that changes to'Member States’ electoral
laws should be kept t6 the‘minimum necessary. The directive is the most
suitable typ? of legal instrument for such action' and the one .that

inféffefes ]éas& with the role of nétional parliaments.
‘4. An early proposal

The timetable laid down in Article 8b(2) was adopted by the
“intergovernmental 'coﬁference' on the assumption that the Treaty on
European Union would enter into force at the beginning of 1993. The
political point of the deadline of 31 December 1993 is that the
arrangements to be adopted by the Council should apply for the fourth
direct electféns.tb fhe European Parliament in 1994, enabling the citizens
of the Uﬁfoh to exercise ‘theée new rights for the first time and to
experience the reality of European Union. The considerable delay in- the

'entky into force of the Treaty risks jeopardizing this political objective.



That being so, in its resolution of 10 March 1993 on the draft legislative
programme for 1993, the European Parliament called on the Commission to put

forward a proposal on this question by the end of April 1993.

Given that the fourth direct elections to the European Parliament will be
held between 5 and 12 June 1994, the Permanent Representatives’' Committee
called on the Commission to.present an early proposal, even before the
entry into force of the Treaty, so that discussions in the Council could

begin.

The Commission is responding to these invitations by presenting this early

proposal for a Directive.

In view of the political importance of the question, in particular for the
Parliament, it is essential that the discussions should be organized from

the ocutset in such a way that the Parliament is not exciluded.

In presenting this early proposal for a Directive, which comes under the
Community’'s exclusive powers, the Commission is aiming to discharge at the
earliest opportunity its obligations under the second sentence of
Article 8b(2). In keeping with the principles of subsidiarity and
proportionality, the Commission proposes that the arrangements referred to
in the second sentence of Article 8b(2) be adopted in the form of a
directive and that the content of the Directive be limited to what is
strictly necessary for attaining the ¢objective set out in Article 8b(2) of
the EC Treaty.

1. Comments on individual Articles
Article 1: Definitions

1. Article 1(1) defines the concept of "elections to the
Eurcopean Parliament” as used in Article 8b(2) of the EC Treaty. To that
end, it refers to Article 1 of the Act of 20 September 1976 qoncerning the

election of the representatives of the European Parliament by direct

universal suffrage.
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2. To ensure conSistency with the 'Act of 20 September 1976 and its
territorialrscope’és'lajd den in Article 2 aﬁd the second paragrdph of
Article 15 thereof, and the Annexes 'thereto, the meaning of -“electorél
territorY"’has to be defined by reference to fhat Act'and to the national

provisions adopted under it.

3. In defining the. term “Member State .of ' residence", - Article 1(3)
reproduces the relevant phrase in Article;Sb(Z) of the EC Treaty. On the
other hand, "home Member State" is defined in Articlé 1(4) according to the

criterion of nationality.

4. Article 1(5) andv(6) define "Community voter" and "Community national
‘entitled to stand as a candidate” by reference to Articles 3 and 7.of the

Directive.

5.- In defining "electoral roll", Article 1(7) attempts to enCompaSs the

different types of official registers of voters which currently exist in

the Mémber*Statés. irrespecfive of the way in whichlthey are drawn up. It
~does not rule out the subdivision of the electoral roll into 6ategories of
voter. ' » '

6. Given that: the date on which citizeﬁs of the Unidn must satisfyithev
ﬂreqdirehents:}or‘vbting or'for sfanding-as candidate is not the same in all
Member States, ‘Article 1(8) refrains frbm'any.harmonizatidnjand introduCes
the'concebf of the réferénce date, which is defined by reference to the law

*of the Member State of.residence.

7. In defining the term "formal declaration", Article 1(9) refers,
‘avoiding any approximation of national rules, to the different types of
declaration that currently exist in the Member States. It can correspond,
for example, to -a “statutory declaration" ‘under UK law or .an
“gidesstattliche - Versicherung" (sworn statement) under German law.
According to this definition, the declaration must be lodged with the
competent authority referred to in Artfcles 6 and 10 of the Directive.
#urthermore, inaccuracy: in the declaration szt make the person concerned
liable to penalties in accordance with the law of the Member State of
:'residence. When they " transpose _the Directive, it will be for the

Member States to spel | out the form the declaration has to take.
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Article 2: Members States’ electoral laws

Giveh'that the aim of Afticle.ab(2) of the EC Treaty is not a comprehensive
approximation of nationél rules on the right to vote and to stand as a
candidate in elections to the European Parliament, Article 2 specifies that
the Directive does not deal with the right of nationals of a Member State
to vote and to stand as a_qandjdate in their home Member State, even if
they reside outside the electoral'territofy of that State. The Directive

therefore does not affect Member States’ provisions in the matter.

Article 8b{(2) of the EC Treaty guarantees the right to vpte and to stand as
a candidate in elections to_the European Parliament in the Member State of
residence without subsfltuting this for the right to vote and to stand as a
candidate in the home Member State. The purpose of Article 2 is to ensurse,
in the eventuality of such rights being maintained in the home
Member State, that citizéns of the Union have a free choice as to the

Member State ih which they can take part in the European elections.
Article 3: Right to vote

Within the framework established by the first sentence of Article 8b(2) of
the EC Trea;y, Article 3 lays down the conditiqns to be met in order to
have the'right to vote in the Member State of residence. The date on which
these conditions must be met may, depending on the law of the Member State
of residence, be either the day of the election or any other reference
date.

1. Given that the second sentence of Article 8(1) of the EC Treaty defines
the concept of Union citizenship and the definition is spelled out in the
Declaration on natidnality of a Member State, which is annexed to the
Treaty on European Union, Article 3(1) merely refers to that provision of
the EC Treaty. |

2. In view of the importance of the rules on disqualification and specific
problems concerning Community voters, Article 3(2) provides that the voters
must not have been disqualified from voting and, as far as the substance of

the requirements is concerned, refers to Article 4.
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3. Within the framework established by the first sentence of Article 8b(2)
of the EC Treaty,.Article 3(3) implements the principle of equarity'between
national and Communlty voters and, at the same time, the" brinciple“of
interferlng as’ ||ttle as possible wnth Member States electoral laws. Under
these IaWs, the other conditions to be ‘met in order to have the right to

vote concern, in particular, the voting age and residence.

After Union citizenship, residence in the Member State iﬁ which the right
to vote is exercised is the second key condition to‘be met in order to
benefit from the guarantee afforded by Article 8b(2) of the EC Treaty. This
conditionthigh]ights the link with the right°to move and reside freely
which is enshrined in Article 8a of that Treatvt Although, untike the
concept of citizenship, residence is not defined in the Treaty itself,
there is no need to define it uniformly for the purposes of this Directive.
Articles 3, 7 and 11 consequently refraln from glVlng any such definition,
which enables the principle of equal conditions for national voters and
Community voters to be complled with more effectlvely At the Same time,
the Dlrectlve avoids |nterfer|ng,_ in thls area, wsth Member States

electoral systems.
The voting age is currentty 18 years in al| Member States.
Article 4: Disqualification

Snnce a citizen of the Unlon may be deprlved of his votnng rlghts under the
civil or criminal law of elther h|s Member State of resndence or his home
Member State, Artlcle 4, by way of exception to the prlncuple of equallty
of national and Community voters, establishes the principle wherebyithe‘
disqualification rules of the Member State of residence and the home

Member State apply concurrently.

This is Justnfled on the ground that a person who has been deprlved of hus'*
voting rights in his home Member State, normally foIIow»ng a court
decision, should not be able to recover these rlghts merely by vurtue of‘
his residence _|n another Member State. In the absence of |nternat|onal
agreements, such court decisions are not normally enforceable 'in 'the>

Member State of residence.
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The arrangements governing disquatlification do vary widely from one
Member State to another; concurrent application is based on the view that
they all comply with the generél principtes of democracy and the rule of
law, and that there is consequently nothing to prevent the Member State of
residence recognizing a disqua!if;cation in the home Member State.
Concurrent application is never}heless subject te the exception‘pfovided

for in Article 12.

The cpncurrent application called for by Article 4 does not necessitate any
machinery for tﬁe exchange of information between Member States. The
legal problem being tackled here is of very limited bfactical importance,
given the relatively small number of cases arising in practice, and it is
important that any unnecessary red tape shou!d be avoided. The supporting
documents referred to in Article 6(2) should be quite enough to provide the

Member State of residence with the information it requires.
Article 5: Exercise of the right to vote

1. The elections are intended to produce a single Comﬁunity fnstitution,
and Article 5(1) accordingly sets out to prevent ény voter from‘voting
twice and thus abusing the freedom to choose the place in which heAwishes
to .vote given him by Article 2. Article 5(1) confirms that it is not
permissible to vote twice, a prfnciple already stated in Article 8 of the
Act of 20 September 1976. The mechanism for ensuring that this principle

is complied with in practice'is {faid down in Article 6.

2. To preserve the voter's freedom to choose the Member State in which he
wishes to vote, Article 5(2) provides that a Community voter will be
entered on the electoral roll of his Member State of residence only at his

express request.

It goes without saying that in order to exercise their right to vote in
their Member State of residence Community voters will have to satisfy the
same administrative requirements as natidnals. Those requirements afe
intended to ensure that thé election can be properly prepared and
conducted. The voter may have io be'resident‘in the constituency or area in
which he is to vote, for exampte,'and in some cases a mihimum period of

residence may be required.
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Mln accordance with the principle of equaiity between nationals and
Community voters the second subparagraph of Afticie 5(2) makesvit clear
that where a Community voter has éxergised his entitlement to choose which
State to vote in and has had himself ehtered on an electoral roll in his
Member State of résidence, and that‘Member State is one in which voting is

compulisory, he too will be subject to the obligation to vbte.
Article 6: Entry on the electoral roll

1. Article 6(1) deals with the time at which an apblication for entry on
the electoral roll should be made to the competent authority in the
Member State of fesidence; it seeks to interfere ‘as littie as possible
with the rules in force in the Member States, which vary widely .in this

respect.

In those Member States in which the registers are updated periodically, and
names can be added only during a certain period, Community voters will have
to submit their apblications during that period. Outside that period
registration will be possible only by way of exception, under the same

rules as apply to nationals.

In Member States where the register is finalized before each election,
usually automatically, Community voters must be entitled to apply within a
reasonable period before the election. When they transpose this Directive
into their national law the Member States concerned will have to determine
an appropriate period taking account. on the one hand of the legitimate
interests of the voters and on the other of the need for proper

organization of the election.

2. Article 6(2) deals with the documents which a Community voter must
produce_in support of his application: thesé are to be the same as those
required of a national. In order to prevent anyone from voting twice,
howsver , Community voteré have to be asked for a number of further
documents. As the objective is as fa? aé possible to facilitate the
exerciée of the right'to vote in the MemberIState of residence, thesé'extra
documents have to be kept to a strict minimum. Article 6(2) therefore lays

down the limits on what has to be submitted.
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The pracfical steps to be taken under Article 6(2) are as follows

In the first place the individual will have to apply to the competent
authority in his Member State of residence to be entered on the electoral

roll, and will have to submit his formal declaration.

In the second place, the Member State of residence is required by
Article 13 to inform the Member State of origin that the person has been

entered on the electoral roll.

On the basis of this information the competent authorities of the
Member State of origin can be notified that the perscn concerned has been
entered on the electoral rotl in his Member State of residence, and they

can then remove his name from the roll in their own country.

3. Article 6(3) is aimed at preserving the Community voter’'s freedom to
choose the Member State in which he proposes to vote, whiist avoiding any
interference with the electoral ruiles in the Member States, and at the same
time seeks to facilitate the updating of the registers of Community voters
by the Member States without imposing any unnecessary administrative

formalities on the voters.
Article 7: Right to stand as a candidate

1. Within the framework established by the first sentence of Article 8b(2)
of the EC Treaty, Article 7 defines the circumstances in which a citizen of
the Union may stand for election in his Member State of residence. 1t does
not deal with the administrative requirements which must be satisfied in
order actually to become a candidate. These may involve such things as
the procedures for nomination or the closing date for the receipt of
nominations by the responsible body. Obviously in these respects any
Community voter who wishes to stand for election in his Member State of

residence must comply with the rules applying to nationals of that country.

The layout of Article 7 is identical to that of Article 3.
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The requirements. in points 1 to 3 of Article 7 follow the same reasoning as
‘that concerhlng the right ‘to vote®. Thus the operative principiesvare
equality bétween nationals and other COmmunity‘cjtizens,,and the need for
the least possible interference with the rules governing eligibility in the

Member States. 'Point_3~ mentions residence and Aagé requirements; age

requirements vary from 18 to 25 in different Member States.

2. In some Member States naturalized persons are entitled to stand for
election ohly after a certain period, and the principle of equdlity between
nationals and Community citizens éccordingly requires that persons who

became Union citizens by naturalization in what for these purposes is their

Member State of origin should be subject to this rule, mutatis mutandis, in

their Member State of residence.
Article 8: Ineligibility

Article 8 déalé only witﬁ inéligibility - that is, the circumstances'fn
whfch a Union citizen can legally be barred from standing as a candidate at
elections. The question of incompatibility between 'ﬁembership of
Parliament and other offices, which is currently governed by Articles 5 and
6 of the Act of 20 September 1976, is a matter for the uniform election
procedure kefef}ed' to in Article 138(3) of the EC Tfeaty,. and is not

affected by this Directive.

The layout of Article 8 is identical to that of Article 4. A person may be
disqualified from standing as a candidate under the civil or criminal iaw
either of his Member State of residence or of his Member State of origin,
and Article 8 Iays down the principle that both sets of rules are to apply’
conbﬂrrently. The reasoning is the same as that regarding disqualification
from voting‘oz a person deprived of his right to stand as a candidate at
elections in his home country, normally by order of a court of “law, might
otherwise be able to regain that right simply by residing in another
Member State. Like Article 4, Article 8 establishes a system of “"mutual

recognition", subject to the exception in Article 12.

9 See above at Article 3.
10 See above at Article 4.
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Article 9: Exercise of the right to stand as a candidate

As the body to be elected is a single Community institution, a person must
not be allowed to stand in two places, just as he must not be allowed to
vote in two places. He must not be allowed to stand as a candidate in more
than one Member State. Article 9 lays down the principle that a person may
be a candidate in only one place, and may appear on only one list of

candidates.
Article 10: Submiésion of applications to stand as a candldate

Article 10 deals with the documents which a Community national is to
produce when he submits his application to stand as a candidate: these are
to be the same as the documents required of a national of the country. To
prevent candidates from standing in two places, however, Article 10
requires Community candidates to produce a number of further documents, but
these are kept to a strict minimum. The layout of Article 10 is identical
to that of Article 6(2).

Under Article 10 a Community candidate who satisfies all the conditions
laid down by the law of his Member State of residence, particularly as
regards nomination, will in practice have to go through a two-stage process

corresponding t6 that of Article 6.
Article 11: Residence

Article 11 returns to the residence condition under Article 3(3), on the
right to vote, and Article 7(3), on the right to stand. It avoids any
uniform definition, indirectly importing the concept of residence as it is
used in the electoral law of the Member State of residence. The laws of
the Member States vary widely here, some requiring the person concerned to
have his principal or habitual residence in the place, some requiring only
that he stay there habitually, and some that he bé entered on the register

of population.
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In addition to the mere fact of residence in a particular constituency or
area, the laws of some Member States require that the person concerned must
have completed alminfmum period of residence there; Article 11 is intended
to prevent any discrimination against Community votefs' or potential
candidates which migﬁt arise if this: condition could in practice be met
easily by nationals of the country but only with difficulty by non-
nationals. Article 11 makes a period of residence in other Member States,
for example .in the Member State of origin, equiValent to a period spent in

the Member State of residence.
Article 12: Exception to the principle of concurrent application

The rules governing disqualification from voting or from standing in the
Member States are very different, and Article 12 allows Member States, by
way of exception, to disregard the fact that a person has been deprjved_of

the right to vote or the right to stand in his Member State of origin.
Article 13: Information

1. As _Commuhity voters and Community nationals entitied to stand as
candidateé have to meet certain specific conditions, particu[arly Aas
B regards supporting 'docuhents, Article 13(1) requires the competent
authorities to.inform them of their entitlements in good time, in ordér to
enable themb to exercise their rights if they so wish. It Ileaves

Member Stétes free to choose the mOst appropriate way of doing thisf

2. The notification required by Article 13(2) is necessary Ato enable
appealsAto be lodged under Article 14. It leaves Member States free to
choose the Way in.which the information ip to be supplied; it may be given
to the pérsop pohcerned individually, or announced when.the electoral roll
is published. The information to be supplied to the Member State of origin

is intended to prevent anyone from voting or standing twice.



- 19 -
Article 14: Appeals

Applying the principle that the rules governing nationals and non-nationals
are to be the same, Article 14 provides that Community nationals may lodge
appeals in the same way as nationals of the Member State of residence,

whether through litigation or some forh of review procedure.
Article 15: Derogations

1. The second sentence of Article 8(b)(2) of +the EC Treaty allows
derogations where warranted by problems specific to a Member State; such
problems arise mainly where there is a particularly high proportion of
nationals of other Member States. The average proportion is currently
between about 0.3% and about 6% of all resident Union citizens. There is
only one Member State in which the number of Community residents of vétihg
age in which the proportion is substantially higher, at about 29% of the

total potential electorate.

In view of this situation, paragraph 1 lays down a threshold of 20% which
must be reached before a Member State can derogate under points (a)
and (b). The proportion is to be calculated on.the basis of statistics for
all Union citizens of voting age residing ih the Member State on the date

indicated.

Points (a) and (b) limit the possible derogations, which may not go beyond
a requirement that Community nationals must have resided in that
Member State for a minimum period. As far as the right to stand is
concerned it is reasonable to set a period which is no longer than twice
the term for which the European Parliament is elected. As far as the
right to vote is concerned the minimum period of residence may not be mbre

than one such term.

However, provision must be made to ensure that Community nationals who are
unable to vote or to stand as candidates in their Member State of origin by
reason of their residence in another Member State, or because of the length
of their residence there, do not need to satisfy this minimum residence
requirement in order to vote or to stand in their Member State of

residence.
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2. The clause in Article 8b(2) of the Treaty which allows derogations is
concerned with the arrangéments for the exercise of the rights guaranteed,
and not the guarantee itself. Any derogation must therefore be subject toi
-review. Article 158(2) - accordingly éstablishes a system of regular

reports. :

3. In.order to enable the Commission, in its capacity as guardian of the
' .Treaty, to verify whether the tests of paragraph 1 are satisfied,
Member Staies which derogate must be required to sﬁpply the Commission with
all the necéssary background information, and in particular with the

relevant statistics.
Article 16: “Transitional provisions

1. As the fourth direct elections to the European Par|iament are to be
held from 5§ to 12.June‘1994,vahd in some Member States . nominations' will
close before the end of 1993, paragraph 1 provides that such candidatures

will not be affected by Community .rules which come into force later.

2. Since in some Member States citizens of the Union or citizens of
certain ofher Member States may already have been entitled to register,
even before the entry into force:of this Directive, the Directive should
not affect their inclusion on the electoral roll. Such persons need not
submit an application under Article 5 or produce the supporting documents

required by Article 6(2).

3. Article 16(3)-pfovides_that, where a Member State requires- that as a
rule names are to be entered on an electoral roll only at a certain time of
year,. that Member State 'is +to fake any measures. necessary to enable
Community voters to ekercisevtheir right to vote in their Member State of

residence at the European elections in June 1994.
Article 17: Transposition
So that the Directive can apply at: the fourth direct elections to the

"European Parliament, in June 1994, Article 17(1) sets an extremely short

deadljne for transposition.
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Draft
Proposal for a
COUNCIL DIRECTIVE
laying down detailed arrangements for the exercise of
the right to vote and to stand as a candidate in electidns to
the European Parliiament in the Member State of residence

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Community, as.amended

by the Treaty on European Union, and in particular Article 8b(2) thereof,
Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament,

Whereas the European Union marks a new stage in the process of creating an
ever closer union among the peoples of Europe; whereas one of its tasks is
to organize, coherently and supportively, relations between the peoples of
the Member States; whereas its fundamental objectives include -a
strengthening of the protection of the rights and interests of the
nationals of its Member States through the introduction of a citizenship of

the Union;

Whereas to that end Title |I! of the Treaty on European Union, amending the
EEC Treaty with a view to establishing the European Community, introduces a
citizenship of the Union for all nationals of the Membef States and confers

on such nationals on that basis a number of rights which they may assert;

Whereas the right to vote and to stand as a candidate in elections to the
European Parliament in the Member State of residence, embodied in
Article 8b(2) of the EC Treaty, is an instance of the application of the
principle of non-discrimination between nationals and non-nationals and a
coroillary of the right to move and reside freely, enshrined in Article 8a

of that Treaty;
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Whereas Article 8b(2) is concerned only with thé possibility of exercising
the right to vote and to stand as a candidate in elections to the
European Parliament, without prejudice to Article 138(3) of the Treaty,
which provides for the establishment of a uniform procedure in all
Member States for those elections; whereas it essentially seeks to abolish
the nationality requirement which currently has to be satisfied in most

Member States before those rights may be exercised;

Whereas'applicaiion of Article 8b(2) does not presuppose harmonization of
Member States‘ electoral systems; whereas, moreover, to take account of the
principle of proportionality set out in the third paragraph of Article 3b
of the EC Treaty, the content of Community legislation in this sphere must

not go beyond what is necessary to achieve the objective of Article 8b(2);

Whereas the purpose of Article 8b(2) is to ensure that all citizens of the
‘Union; whethervqr not they be nationals of the Member State in which they
reside, can exercise in that State their right to vote and to stand as a
candidate in elections to the European Parliament under 4the same
conditions; whereas the conditions applying to non-nationals, including
those relating to length and proof of residence, should therefore be
_idéntica}' toA fhose,‘ if any, applying to nationals of the Member State

_ concerned;

Whereés Article 8b(2) guafantees the right to vote and to stand as a
candidate in eiecfions to the European Parliament in the Member State of
residence, without actually substituting it for the right to vote and to
stand as a candidate in the Member State of which the citizen is a
natiohél; whereaé tﬁe freedom of citizens of the Union to choose the
Member State in which'to take part in European eléctions must be respected,
while taking care to ensure that fhis_ freedom is not abused by people

votihg or standing as a candidate in more than one country;

Whereas any derogation from the general rules of this Directive must be
_warranted, pursuant to Article 8b(2), by problems specific to a
' Member State; whereas any derogation must, by its very nature, be subject
to review; whekeas such specific problems may arise in a Member State in

which the proportion of citizens of the Union of voting age who reside in
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it but are not nationals of it is very significantiy above average; whereas

derogations are warranted where such citizens form more than 20% of the

total electorate; whereas such derogations must be based on the criterion

of

length of residence,

HAS ADOPTED THIS DIRECTIVE:

For

(1

(2)

(3)

(4)

(5)

Chapter |: Gensral provisions
Article 1
the purposes of this Directive:

“elect}ons to the European Parliament” means elections by direct
universal suffrage to the European Parliament of representatives of
the peoples of the States brought together in the'European Community
in accordance with the Act concerning the election of the
representatives of the European Parliament by direct universal

suffragel;

"electoral territory" means the territory of a Member State in which,
in accordénce with the Act concerning the election ‘of the
representatives of the European Parliament by direct universal
suffrage énd, within that framework, in accordance with the electoral
law of that Member State, members of the European Parliament are

elected by the people of that Member State;

"Member State of residence" means a Member State in which a citizen of

the Union resides but of which he is not a national;

"home Member State" means the Member State of which a citizen of the

Union is a national;

"Community voter" means any citizen of the Union who is entitlied to
vote in elections to the European Parliament in his Member State of

residence in accordance with this Directive;

1

0J No L 278, 8.10.1976, p. 5.
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*“Community national - entitled to stand ‘as’.a candidate" means any .

(6)
citizen of the Union who has the right to stand as a candidate in
elections ‘to the European Parliament in his Member State of residence
'|n accordance wuth this Dlrectlve,v
(7) “electoral roll" means the official register of all voters entitled to
vote in a given constituency or locality, drawn up and kept up to date
".by the éompetent'authorityvunder the eléctoral law of the Member State
of residence;. '
(8) ‘"reference date™ means the day on which citizens of the Union must
satisfy, under the “law: of the' Member State of " residence, ' the
requihements for voting or for ‘standing as a cahdidate in that State;
(9) "formal declaration" means ‘a declaration by fhe person goncefned, any.
‘,falsé statement in which makes;that person liable to penalties.
Article 2
Nothing in. this Directive shall affect each Member State‘s provisions

concerning’ the right to vote or to stand as a candidate of its nationals

who reside-outside its electoral territory.

‘3cnapter71I: The right to vote and its exercise -

Article 3

Any person who, on the reference date:

(1)

(2)

~has Union: C|t|zenshtp wlthnn ‘the meaning of ‘the second subparagraph of
- Atticle’ 8(1) of the EC Treaty, '

has not been deprived of his ‘right to vote pursuant to Article 4 of

this Directive, and
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(3) not being a national of the Member State of residence, satisfies the
same conditions, notably as to age and residence, in.respect of the
right to vote as that State imposes by law on its own nationals

shall have the right to vote in elections to the European Pariiament in the

‘Member State of residence.
Article 4

Any citizen of the Union who resides in a Member State of which he is not a
national and has been depriived of his right to vote under either the law of
the Member State of residence or the law of his home Member State shall not

be entitled.to vote in electiona to the European Parliament.
Article 5 .

1. Community voters shall axercise their right to vote either in the

Member State of residence or |n their home Member State.

2. A Community voter may exerc¢ise his right to vote in the Member State of
residence only if. his name has, at his request, been entered in that

Member State on an electoral roll,

If voting is compulsory in the Member State of residence, Community voters

whose names are entered on the electoral roll shall be obliged to vote.
Article 6

1. An application from a Community voter for entry on an electoral roll in
the Member State of residence may be lodged throughout the period when that
roll is open for the inclusion of voters who are nationals of that State,
and with the same authority; in Member States in which the names of voters
who are nationals are entered automatically, Community voters shall be
allowed a reasonable period before polling day in which to lodge their

application.
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2. In support of his application to have his name” entered on the electoral
roll, a Community voter shall produce the same documents as a voter who is

a national. He shall also produce a formal declaration stating:

(a) his nationality and his address .in the electoral territory of the

Member State of residence, -

(b) whether'his name has been entered, in his home Membef State, on an
electoral roll and, if so, on the roll of what locality  or

conéfifuency hisiname was last enfered,-and
(¢) that::

- ‘either, if he retains his right to vote in his home

‘Member State, he waives that right there;

- of that he'doqs not have the right‘to vote fhere,_specif&ing,
 whether this is because he is disqualified from voting or

because he does not reside in that State.

The Member State of residence may ‘require him to produce an . identity
‘document issued by the Member State of origin, valid on the date of entry

on the electoral roll.

3. Community voters who have been.ehtered‘on the electoral roil shall-
remain thereon, under the same conditions as voters who are nationals,
until sqch time as they fequest to be removed or until such time as they
‘are rémoved automaticafly becaﬁse they no longer'safisfy the.reduireméhts

for exercising the right to vote.
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Chapter 111: Right to stand as a candidate and its exercise
Article 7
Any person who, on the reference date,

(1) has Union citizenship within the meaning of the second subparagraph of
Article 8(1) of the EC Treaty,

(2) has not been deprived of his right to stand as a candidate pursuant to
Article 8 of this Directive, and

(3) not being a national of the Member State of residence, satisfies the
same conditions, notably as to age and residence, in respect of the
right to stand as a candidate as that State imposes by law on its own

nationals,

shall have the right to stand as a candidate in elections to the

European Parliament in the Member State of residence.

Where under the taw of the Member State of residence the right to stand as
a candidate is restricted to persons who have been nationals for a certain
minimum period, that restriction shaitl apply mutatis mutandis as far as

citizenship of the Union is concerned.

Article 8
Any person who has been stripped of the right to stand as a candidate under
either the law of the Member State of residence or the law of his home

Member State shall be insligible to stand as a candidate in the

Member State of residence.
Article 9

A Community national entitled to stand as a candidate in elections to the

European Parliament shall not do so in more than one Member State.
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~ Article 10

When he submits his application to stand as a candidate to the Competent
authority, a Cémmunity national shall produce the same supporting documents
as a candidate who is a national. He shall also produce a formal

declaration stating:

(a) his nationality and his address in the electorai ierritory of - the

 Member State of residence, and
(b) either that

- - 'he is entitled to stand as. a candidate.in.hislhome Member State

and that he waives that right,

or that
- he is not entitled to stand as a candidate'there, SDecifyihg
‘whéther this is because he is disqualified from standing or

~ because he -does not reside there; .and

(c) that he is not standing as a candidate for election to the European

Parliameﬁt in any other Member State.

The Member State of residence may also require him to produce an- identity
‘document issued by the Member State of origin, valid on the date of

registration as a candidate.
ChapterAIV:-Commoﬁ provi§|6ns,_
Article 11
If in a Member.staté, irrespéctive of any specific conditions as to leﬁgth
of residence in a given constituency or Iocaliiy, the exercise of thq right

of nationals to vote or to stand as candidates in elections is Subject to

the conditivon that they must have Spent a cvertain period as a resident in
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the electoral territory of that State, Community voters and Community
nationals entitled to stand as candidates shall be deemed to have fulfilled
that condition where they have resided for an equal period in other

Member States.
Article 12

Member States may disregard the forfeiture of the right to vote or the

right to stand as a candidate in the home Member State.
Article 13

1. Community voters and Community nationals .entitled to stand as
candidates shal! be informed in good time and in an appropriate manner by
Member States’ competent authorities of the conditions laid down by this
Directive concerning the exercise of the right to vote and to stand as a

candidate in elections in the Member State of residence.

2. The competent authority in the Member State of residence shall, in an
appropriate manner and without delay, inform the person concerned and the
home Member State of the action taken on an application for entry on the
electoral roll or. of the decision concerning the admissibility of an

'application to stand as a candidate.
Article 14

Should a.voter's application to have his name entered on the electoral roil
be rejected or should his name not be entered on the roll in good time, or
should a person’s application to stand as a candidate be rej}ected, the
person concerned shal! be entitled to lodge an appeal with the competent
authorities on the same terms as the electoral law of ihe Member State of
residence prescribes for voters and persons. entitied to stand as candidates

who are - its nationals.



- 30 -

Chapter V: Derogations and transitional provisions
" Article 15

1. If on 1 JanUary 1993, 'in a given Member State, the number of citizens
of the Union of voting age who reside in it but are not natrohéls of it
exceéds more than 20% of the total of citizens of the Union residing there
who aré of Voting age, fhat'Membér State may, by way’of derogation from

Articles 3, 6,J7‘and 10 of this Directive:

(a) restrict the right to vote to Community voters who have resided in
that Member State for a minimum period, which may not exceed five

years;

(b) restrict the right to stand as a candidaté to Community nationals
entitled to stand as candidates who have resided in that Member State

for a minimum beriod, which may not exceed ten yeafs.

However, Community voters and Community nationals entitled to stand as
candidates who, owing to the fact that they have taken up residence outside
their home Member State or by reason of the duration of such residence, do
not have the righf to vote or to stand as candidates in that State shall
not be subjééf to”fhe conditions as to length of residence set out in the

first subparagrabh.'-

2. By 31 December 1997, and théreafter 18 months prior to each election to
the European Parliament, the Commfssidn shall preseht to the Council and to
Parliament a report in which it shall state whether, in its view, the grant
to the Member States concerned of a derogation pursuant to Article 8b(2) of
‘the Treaty is still warranted and shall propose that any necessary

adjustments be made.

Member States which invoke derogations under paragraph 1 shall furnish the

Commission with all the necessary background information.
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Article 16

1. Member States may provide that candidatures for the fourth direct
elections to the European Parliament, if made in good and due form before
the measures adopted under Article 17 enter into force, shall not be

affected by the provisions of Chapter 1[I},

2. Citizens of thé Union who, when the measures adopted under Article 17
enter into force, already have the right to Vote in the Member Statq qf
residence and are already entered on an electoral roll in that State may
exercise their right to vote there without carrying out the formalities

provided for in Articles 5 and 6.

3. Member States in which the electoral rolls have been finalized before
the measures adopted under Articlie 17 enter into force shall take the steps
necessary to enable Community voters who wish to exercise their right to
vote there in the fourth direct elections to the European Parliament to

enter their names on the electoral roll during a reasonable period before

polling day.
Chapter Vl: Final provisions
Article 17
Member States shall adopt the laws, regulations and administrative

provisions necessary to comply with this Directive no later than

1 February 1994. They shalt forthwith inform the Commission thereof.

When Member States adopt these provisions, these shall contain a reference
to this Directive or shall be accompanied by such reference at the time of
their official publication. The procedure for such reference shall be

adopted by Member States.
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Article 18

This Directive is addressed to the Member States.

Done at Brussels,

For the Counci!

The: President





