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COUNCIL REGULATION (EEC)

prohibiting to honour Iraqi claims with regard to contracts and
transactions affected by the United Nations Security Counci |
resolution 661 (1990) and related resolutions

(presented by the,Commission)
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EXPLANATORY MEMORANDUM

General Conslderations

1. After the Invaslon‘of Kuwalt by 1raq, the Unlited Natlons Securlty
Councli adopted resblutlon 661 (1990) and related resolutions,
imposing inter alila an economic and financial embargd on lraq.
The embargo forced non-iraql operators to discontinue commerclal
or economic relations with Irag and brought to a halt the
performance of contracts already concluded.

On the 3 Aprll 1991 the United Nations Securlity Councll| adopted
resolutlon 687 (1991). This so-called "cease-flre"” resolution
foresees Inter alia the lifting of the embargo, after the

fulfliliment of the necessary conditions by Iraq.
Paragraph 29 of this resolution reads:

(The Securlty Councl|) "Decldes that all States, Including Iraq,
shall take the necessary measures to Insure that no claim shall
lle at the instance of the Government of lraq, or of any person
or bedy in Iragq, or of any person clalmlng through or for the
beneflt of any such person or body, In connectlon with any
contract or other transactlion where its performance was affected
by reason of the measures taken by the Securlty Council In
resolution 661 (j990) and related resoclutlons;"

2. Paragraph 29 thus provides for protection of economic operators
agalnst unjustified claims by lragql Indlviduals, companies or
organizations. In doing so, it prevents Iraq from obtaining
compensatlon retroactively for the negatlive effects of the
embargo.
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Regarding exposure to claims from Ilraq, the banking sector as
well as European International centractors, have polnted to the
fact that a liftlng of the embargo could give rise to an
avalanche of requests for payment of performance bonds,
guarantees, stand-by credits or similar instruments under
existing contracts and transactions for reasons of non-
performance. The estimated amount of money Involved exceeds 500
million ECU. Already now exposure of such a dimenslion serlously
reduces the filnancial room for manoceuvre of contractors. If the
corresponding claims would effectlvely have to be honoured, the
consequences. on companies would be dramatic.

As regards the position of iraq, obtaining payment would mean an
Important financlal advantage which would clearly be in

contradiction with the very objective pursued by the embargo.

Under these conditions, § 29 glves a clear signal that both
consequences of'admltilng claims (i.e. losses for non-lraqi
operators and compensation to iraq) are unacceptable to the.
International communlity. It Is important that In implementing the
UN declision, the effect of thils signal |s not weakened. This Is
all the more true, as there Is, for the time belng, no Indication
that the embargo could effectively be lifted, given the apparent
reluctance of lrag to comply fully with all condltions set out In
Resolut ion 687.

it also seems clear that the practical result Intended by § 29
can only be achieved If the principles contained therein are
implemented In a uniform way. In a great number of cases,
contracts or transactions concerned Involve companlies and banks
in different countrlies. DIfferent natlonal approaches as regards
the modalltlés of protection granted are therefore bound to
weaken the efficliency of such protectlion altogether. Furthermore,
such differences would glive rise to distortion of competitlion
between operators in different countries, thus affecting common
commercial policy. This calls for implementation, at Community
level, by a Community Instrument. It also requlires close
consultation between the Community and third countries, in
particular OECD members.



Specific considerations

The measures prbposed herewith in order to implement § 29 of UNSC

Resolution 687 (1991) are based on the following specific

consliderations:

1)
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§ 29 can be Interpreted elither as making clalms by lrag non-
enforceable, or as establishing a prohibition to honour such

clalms. The practical consequences of each Interpretatlion are

different. A system of NON-ENFORCEABILITY would protect banks and

exporters agalnst clalms menticoned tn paragraph 29 of UNSC
Resolution 687, by making it impossible for any Iragql party to
obtaln a Judgment In its favor unless It could prove that the

contract or transaction was not affected by the embargo.

However, such a system would ailow clalms belng settled by
agreement between the parties concerned. Thls wquld conslderably
weaken the protection granted, as It would expose non-lraqi
operators, in particular contractors, to pressure which might be
exerted by the lraql slide. It would also create uncertainty as to
whether the contracts concerned would stlll have to be treated as
valld oblligations. Finaliy, this system would not permit the
achievement of the other objective of § 29, |.e. the prevention

of retroactlive compensation In favour of lraq.

Therefore, the Commission proposes a system of PROHIBITION TO
HONOUR CLAIMS, which would allow to meet both the objectlive of
preventing such retroactlive compensatlion as well as the objectlive
of an effective protection of non-lraqi partlies, and wouldn
establish clarity as regards the treatment of the contractual
obllgations concerned.

Furthermore, Member States should take all steps required In
order to ensure effectiveness of the prohlbitlion, Inciuding the
establ Ishment of sanctions In case of non-respect.



2)

3)

4)

Burden of proof

The protection granted to non-lragl parties would be Iimperfect if
contractors or banks, when defending themselves against lraql
claims, would have to prove that the conditions of § 29 are met.
Therefore, the burden of proof should be reversed. Consequently,
contracts or transactions with regard to which claims are made
are regarded as having been affected by the embargo, unless the
claimant provides proof to the contrary.

Possible exceptions

Although the Commission recognlzes that an unrestricted
applicatlon might in some cases lead to hardship, It appears
impossible to define In a general way, sltuations In which the
performance of a contract has not been affected by the embargo.
The Commission Is therefore of the oplinion that exceptions from
the general rule should be limited to the case where payment has
been ordered by a court or a comparable authority provided the
leglislation appllied provides for an effective Implementation of
the principles contalned In § 29 of UNSC Resolution 687.

Relationship between coniractors and banks

Finally, the Issue of INDEMNITIES - |l.e. the right of a party
which has honoured a claim, to obtaln the repayment by another
party - needs to be addressed. Indemnitlies have normally to be
pald by exporters to banks when the latter have paid out a
guarantee. Indemnisation is also granted by export-credit
insurers to exporters, when the condltlons of the credit-
insurance policy are fulfilled.

As a principle, no right to Indemnisation can be recognized where
the claim should not have been honoured. The question arlses,
however, |f partles should be allowed to obtaln Indemnity for
payments that they were forced to make, e.g. through legal
executlon, although the Iraql party was not entitled to the
payment under § 29 of UNSC Resolution 687 (1991).
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While the Commission recognlzes that In such cases It could seem
inadequate notltétdpen thé possibliity of recourse, this '
posslblllty is not included In the present proposal. It would
considerably weaken the position of exporters whereas banks
appear to be In a relatlively strohger poslition vis~-a-vis Iraqgl
clalments; in fact, so far no cases of legal executlon or simllar
measures against banks séem to have occurred. The question may,
however, have to be reconsldered in the [light of'further"
experlénce. . 4



'COUNCIL REGULATION (EEC) No ...... /91
of vuunn.. . 1991

prohlbiting to honour lraaqi claims with regard to contracts and
transactions affected by the United Natlons Security Councll resolutlion
661 (1990) and related resofutions.

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Whereas, under Regulation (EEC) N'2340/90(1) and (EEC) N'3155/90€(2),
both as last amended by Regulation (EEC) N°1194/91(3), the Community
has taken measures to prevent trade by the Community as regards lraq;

Whereas as a consequence of the embargo agalinst lraq economic operators
in the Community and third countries are exposed to the risk of claims by
the lraqi slde;

Whereas It Is necessary to protect operators against such claims and to
prevent Iraq from obtaining compensation for negative effects of the
embargo;

Whereas the Securlity Council of the United Nations adopted resolution 687
(1991) of 3 April 1991 which, In Its paragraph 29, deals with claims by
Iraq in relation with contracts and transactlions affected by measures
taken by the Security Councl! in resolution 661 (1990) and related
resolutions;

Whereas the Community and its Member States have agreed to establish a
Communlity instrument in order to ensure an uniform Implementation,

throughout the Community, of paragraph 29 of the Securlty Councl|
resolution 687 (1991);

(1) 0J N° L 213, 9.8.1990, p.1
(2) OJ N L 304, 1.11.1990, p.1
(3) OJ N° L 115, 8.5.1991, p.37
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Whereas such an uniform Implementation is necessary to achleve the aims
of the Treaty establlishing the European Economic Community and whereas no
other powers are avallable in the Treaty than In article 235;

Having regard to the Treaty establishing the European Economic Community,
and In particular Article 235 thereof;

Having regard to the proposal from the Commission;
Having regard to the opinion of the European Parlliament;

HAS ADOPTED THIS REGULATION:

ARTICLE 1
For the purpose of the present Regulation
1) “contract® or "transactlon" means:

- any contract or transactlon, including guarantees, bonds (e.g.
performance bonds, bld bonds), stand—by credits, subcontracts.

2) “claim" means any demand or action on the slde of a party to a
contract or a transaction for the fulfillment of an obligation
resulting from or connected with such a contract or transaction by
another party, such as:

a demand to pay a bond or guarantee;

- a demand to contlinue or to start activitles foreseen under a
contract or transaction; '

- a demand to provide Indemnity for a payment made under a contract
or a transaction;

- a demand for an Injunction from a court, for an arbitral award or
for the execution of such Iinjunction or award.



3) “measures taken by the Security Councl| In Resolution 661 (1990) and
related resolutions" means measures of the United Nations Security
Council, and measures Introduced by the European Communitlies, any
country or International organization In pursuance of the relevant
decisions of the Security Council, or any other action authorlized by
the Security Counclluln respect of the invasion of Kuwalt by lIraq,
such as milltary activities in connection with the liberation of
Kuwalt;

4) "“person or body in Iraq" Includes any person or body reslident In
Iraq, any body incorporated or constituted under law of lraq and any
body controlled by any persons or bodies resident in Iraq or bodles
incorporated or constituted under the law of lIraq;

ARTICLE 2

As from 3 April 1991, It shall be prohlblted to honour anQ claim made by
the Government of Irag, or any person or body In frag, or any person
claiming through or for the beneflt of any such person or body, directly
or Indlrectly, in connection with any contract or other transaction where
its performance was affected by reason of the measures taken by the

Secur ity Council In Resolutlion 661 (1990) and related resolutions.

ARTICLE 3

Without prejudice to existing prohibitions with regard to commerclal and
financlal relations wlth lraq, Article 2 does not apply, when

a) a clalmant has obtalned a judgment from a court or an award or an
equivalent decision that the performance of the contract or

transaction was not affected by measures mentlioned In Article 2

and
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b) the Judgment, award or equlvalent declslon was obtained within

- the jurisdiction of a country that had falthfully Implemented the
measures taken by the Security Council In resolution 661 (1990)
and related resolutions, and in particular paragraph 29 of
rgsolutlon 687 (1991).

ARTICLE 4

The onus of proving that the performance of the contract or transaction
was not affected by measures mentioned in Article 2, shall be on the
person making a claim.

ARTICLE 5

The Member States wlil take the necessary measures to ensure the
effectiveness of the disposition of ‘Article 2, 3 and 4.

ARTICLE 6

This Regulation shall enter into force on the day of Its publication In
the Officlal Journal of the European Communities.

This Regulation shall be binding In its entirety and directly appiicable
In all Member States.

Done at Brussels, ...... 1991

For the Council





