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Explanatory Uemorandym 
'-·• .. '""· . 

When the mille Quota system was Introduced in April 1984 no account was taken In 
the assignment of reference quantities to producers who under Regulation (EEC) 
NO 1078/(7 had taken part In the programme for non-marketing of milk or 
conversion of dairy nerds for a duration of four years (conversion) or five years 
(non-marketing). ·These producers are known as a SLOMa producers and were eome 
120 ooo In number. 

FolloWing the declarations of Invalidity given by the .Court of Justice In 1988 
and ,990 the Community rules on mille quotas were amended and some 12 000 SLOM 
producers have received specific reference quantities, moat of them from 
20 March 1989 but some from 13 June 1991 only. 

Five producers have again appealed to the court of Justice, on the basis of 
Article 216 of the Treaty. In order to have the non-contractual liability of the 
Institutions upheld and obtain financial compensation for not having been able to 
produce mille between 2 April 1984, the date on which Quotas were Introduced (or 
the date when their undertakings under Regulation (EEC) No 1078/77 came to an end 
If that date was later) and the date on which they were able to resume milk 
production following allocation of a specifiC reference quantity. 

The court of Justice decided In a Judgment delivered on 19 May 1992 (Cases 
c-104/89 and c-37/90) that the Council and the COmmission must as a matter of 
Drlnclple maKe good the losses sustained bY milk producers barred from producing 
under the Quota system as a result of a commitment under Co~cll Regulation (EEC) 
No 1078{77. It follows from the judgment of the Court that the obligation to 
make good damage suf.fered covers - subJect to prescr lpt Jon of the r lghts of 
Droducers- the period up to the date of actual allocation of a production Quota 
(29 March 1989 In most casos>. 

To date DG VI has received some 1 200 letters• more than sox of which are from 
Germany. The number received has Increased sharply since the Judgment was handed 
down as a result In Dartlcular of the wide publicity given to the matter by the 
Industry~ and sometimes as many as so letter• a day have to be answered. 

Potentially the 12 ooo producers who have received SDeclflc reference quantities. 
from March 1989 or later, can claim damages. 

It Is now vital to reduce this flood of claims addressed to the commission and 
the utmost must be done to grevent the court of Justice. which has already 
received abOut 200 appeals. from being overwhelmed by hundreds or even thousands 
of additional aJ)Deals. The financial and'admlnlstratlve burden on the 
Institutions would be enormeus. 

It Is proposed therefore that the Commission adopt a communloatlon to be 
DUbllshed _In the •c• series Of the Official Journal of the European COmmunities 
following agreement by the Council. This would do three things; 



-3-

officially and pu.bllcly recognize that the Jnwtlt~tlon• have non-contractu.a:l 
1 1 ab 1 1 tty towards a 1 1 · SL.CM producer a covered by the terms and crIterIa of the 
court's judgment, 

suspend the legal time limit for Introduction of all elalms for damagea ·not 
alreael)' time-barred at the dato of the C0111111.&nJcatlon In order to fore•tall 
Innumerable claims for damages, 

state that a sUbsequent aet Will notifY producers of the Dractlcal ·details of 
compensation. 

The court's findings affecting assS$$111ent of the actual extent of lnJury are 
being studied and a proposal for a Regulation should be put to the commtsslon 
before the end of the year. 

.. 



COMMUNICATION 

FBQM THE OQUNCJL AND THE CQUUISSION 

J Following the Judgment delivered by the Court of Justice on 19 May 1992 In Joined 
cases c-104/89 (Mulder) and c-37/90 (Heinemann> the COmmunity Institutions deem 
It necessary to notify the parties concerned of the following: 

1. The Court of Justice has recognized the Community's non-contractual liability 
un.der Article 215 of the EEC Treaty vie-a-vis all r>roell.loers as defined In 
Article 12(c) of Regulation {EEC) No 857/84 who have suffered reparable 
inJury falling within the terms of the a~vementioned Judgment owing to their 
not having. as a result of their participation In the system Introduced by 
Regulation (EEC) No 1078/77. recelved.a milk quota In good time and who 
satisfy the terms and criteria of that Judgment. 

2. The Institutions undertake. with regard to all producers covered by point 1 
and until the end of the period mentioned In point 3. not to plead that 
entitlement to claim Is barred by lar>se of time In accordance with the 
provisions of Article 43 of the statute of the Court of Justice. provided 
that entitlement to compensation has not already been barred on grounds of 
time on tne date of publication of this cOmmunication In the Official Journal 
or was not already barred on the ear11er·d11te on which the producer applied 
to one of the Institutions. 

3. In order to give ful I affect to the judgment of 19 May 1992 the Institutions 
w111 adept practical arrangements for compensating the r>ersona concerned. 
Payment of Interest will be dealt with In these arrangements. 

The Institutions will specify to what authorities and wlthl~ what period 
claims are to be made. Producers are assured that the possible recognition 
of their rights will be In no way affected If before the opening of this 

·period they do not make an approach to the comillu.nlty lnstltutlone or the 
national au.thorlties. · · 
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COST A$SESSMENJ' 

A. INTRODUCIION 

The cost of compensation will depend on the following faetors: 

total ann~al reference quantities to which the producer• concerned would 
have been entitled; 

the period for which compensation Is due given the time limit and tne aate 1· 
of actual allocatian of a reference quantity: 

either under Regulation (EEC) No 764/89 of 20 March 1989 (SLaM 1): 
or under Regulation (EEC) No 1639/91 of 13 June 1991 (SLOU II); 

- the net loss of Income expressed In kilograms of milk as a result of the 
failure to grant the referenee quantities in Question; 

Interest due on overdue payments. 

B • ASSUMPTIONS 

1. The total annual refArence quantities concerned 

It should be remembered that quantities made available for allocation to SLOM 
producers following the adoption of Regulation (EEC) No 764/89 CSLoM I) 
amounted to 602 000 tonnes, corresponding to GO% of quantities in respect of 
which premiums were paid under Regulation (EEC) No 1078/77. J.e. 
approximately 836 000 tonnes. The latter quantity must be lricreased by 1% 
(WIth in addu Jon, In the case of 1 reland, Northern 1 reland and Ll.lXilmboufg. 
the Impact of allocatione from the Community reserve) and ttien redUced by a 
rate of redu~tion representative of the rates of reduction applicable to 
comparable producers. The average reduction could be estimated at s%. 

On this ~asis the annual quantity for Whlch SLOU producers WhO received an 
ortgtnat reference quantity under Regulation (EEC) No 764/89 have to b~ 
compensated for amounts to around soo 000 tonnas. 

There remain producers who have become recipients of a aSLOM" rerereric~ 
quantity for the first time pursuant to Reguiatlon CEEC) No 1639/91 
( SLOM I I) (1 ) • 

(1) These are persons inheriting a holding auallfying for a premium and producers 
whose non-marketing period expired ln 1983. 
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Since the reference quantities of this category of. producer& will only be 
definitivelY established from 1 July 1993, the total quantity concerned is 
difficult to forecast at present but should not exceed 200 ooo tonnes. 

As a result the annual sum of reference quantltltes to be compensated for 
could be around 1 million tonnes. 

The period In respect of wnlcn cornpentatJon Is dye 

The period covered ln theorx by the non---contractual liability of the 
.Institutions falls between the date on which the commitment entered Into 
.under Regulation (EEC> No 1078/77 terminated Cor 2 April 1984, tne date of 
commencement of the quota arrangements If the commitment expired before 
2 Apr I I ,984) ancl the date on which the preJud.ice ceased, I.e. In most cases 
29 March 1989. the date of entry Into force of Regulation CEEC) No 764/89 
(SLOM 1). The theoretical period thus represents about five years. 

However. the Institutions will be able to reduce that theoretical period by 
pointing out to producers the time limit on claims.for damage suffered prior 
to a fixed five-year period commencing on the date of tne IndiVIdual 
application or the date of publication of the communication where no 
IndividUal application was made. 

Thus, assuming that the communication is published on 1 AUgust 1992. the 
damage affected by prescription w111 be that suffered prior to 1 August 1987. 
whatever the date of the end of the commitment. Financial compensation will 
only be duo from 1 August 1987 to 29 March 1ssa. the date on which the 
preJudice ceases, I.e. barely two ~ea~s. 

On a flat-rate basle that twg...year period may be used to assess the damage 
since onlY 101 of the SLOM producers (1 200 out of 12 000) have alreadY made 
applications and the great majority of the 1 200 applicants made their 
applications in 1Q92, which prescribes all damage prior to 1987 with a fixed 
final date on. which producers may claim for damage (29 uarcn 1989 In most 
cases). 

3. Net loss of Income 

The damage to be compensated for should correspond to the loss arising from 
the non-delivery Of milk WhiCh the parties concerned WOUld have made If they 
had obtained the reference Quantities to which they were entitled. The gross 
margin recorded among comparable dairy producers gives an Initial Indication 
of the loss; It represents the difference between the gross Income from 
dal ry lng and the var iab te··costs necessarily linked wl tn dairy product Jon. 
e.g. the cost of animal feedtngstuffs. Income which the SLOM producers would 
have drawn from replacoment activities should atsobe dedl.lcted. 
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Suoh Income muet be underetood as eoverlng not only that which the, SLOM, 
producer:-~ actually drew from replac~nt activities but also Income. wh.Jon 
theY could hav® enJoyed If they had been sensible and engaged In auqh. 
activities. 

Given ~hS@® faotor0 an~ In ths JJght of an examination of tne accounting 
reaulte of dairy holdings In Germany (the country accounting for moat claims 
for damages received to dat•>. the annual damage to be com~ensated for may be 
estimated at mpproxlmataly ECU 7S/t. 

That amo"nt. which represgnts epproxlmately 30% of the price fQr milk for the 
period concerned, exceeds the corespondlng amount of the non-marketing 
premium granted to SLOU producers under Regulation (EEC) No 1078/77 
(approximately ecu 242/t over five years, i.e. around ECU ~8/t/year. for 
small produears producing up to 30 000-kilograms of milk and a lower average 
premium for the largoGt producers; e.g. an average premium of ECU 168/t over 
five years, 1.®. approximately ECU 34/t/year, for a producer producing 
200 000 kg). 

4. Interest due on overdue payments 

Th~ Bnnual Interest rate is ax. The moratory period could extend over two 
Years. In that case, the damages should be lnereased by 1es. 

C. ASSESSMENT OF FINANCIAL IMPACT 

On tha basis of the factors and assumptions set out above,. the total cost of 
damages may be estimated as follows: 

i:CU mi II ion 

Damages: 1 million tonnes x 2 years x ECU 75/t x 1.145 CDR> • 172 
Interest: ECU 172 million x 18% • 28 

Tot a 1 damages 200· 

It should be stressed that the ECU 75/t used to assess the Income Joss may 
very considerablY depending on the size of the holdings and their location. 
As m consequenc~~ the expenditure stated. which is the result gjven by an 
average, is eubjeet to revision. 

This expenditure should be Incurred durlng the perlod covered by the 1993 and 
1994 financial years. 




