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Exccutive Summary

The purpose of this Communication is to re-
port to the Community institutions and the pu-
blic at large on the consultation associated with
the Convergence Green Paper.!

The Green Paper drew attention to the signifi-
cant economic and social implications of the
convergence phenomenon. In terms of eco-
nomic development, job creation, cultural
identities and social impact, the -stakes for
Europe are high. The telecommunications
sector is widely regarded as being the single
most important contributor to economic gowth
in the Union, whilst the socio-cultural impact
of the audiovisual sector, in particular broad-
casting, is without parallel. Creating an appro-
priate regulatory framework for the sectors
concerned is therefore of the utmost impor-
tance if technological developments are to lead
to economic growth and job creation and to
allow Europe to take advantage of its rich cul-
tural diversity.

The Public consultation

The first stage : December 1997 — May 1998.
The public consultation was carried out in two
stages, the first of which was summarised in a
Commission Working Document adopted in
July 19982 Its main conclusion was that the
convergence of technological platforms and
network infrastructures was already a reality,
and that similar regulatory conditions should
therefore apply to all such infrastructures, ir-
respective of the types of services carried over
them. This so-called “horizontal” approach to
the regulation of infrastructure was comple-
mented by a more vertical approach to that of
services, the regulation of which would conti-
nue to be determined by the specific nature of
a given service.

The opinion of the Community institutions on
the Green Paper. In the meantime, the Eco-
nomic and Social Committee, the Committee
of the Regions, and more recently the Euro-
pean Parliament issued broadly favourable
opinions on the Green Paper. They underlined
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the importance of maintaining European com-
petitiveness in the face of the rapid technologi-
cal and market change leading to realisation of
the Information Society, and saw the need for
an appropriate regulatory environment as an
essential part of this trend. They confirmed the
separate approaches to regulating infrastruc-
ture and content services, but considered that
any regulation should take due account of the
public interest and of Europe’s unique cultural
environment.

The second stage : July-November 1998. The
Commission’s July Working Document also
launched the second stage of public consulta-
tion by posing questions on what the Commis-
sion perceived as three key areas:

(i) access to networks and gateway facilities ;

(ii) investment, innovation and content pro-
duction, and

(iii) balancing regulation between public in-
terest and competition considerations.

Responses were received from over 80 organi-
sations, most of them concerned with access
issues as a critical factor in securing effective
competition. New on-line service providers
wanted regulated access 1o networks, whereas
incumbent operators thought that such regula-
tion would discourage investment in infra-
structure. Traditional broadcasters called for
open access to networks and gateways for the
provision of digital television and other servi-
ces. Many commentators feared that vertical-
ly-integrated operators might abuse their mar-
ket power and control of access to one or more
elements of the value chain in order to fore-
close market entry by others. The divergence
of views was illustrated by calls from some
parties for detailed regulation of certain boitle-
necks and from others for a lighter touch and a
more flexible regulatory environment. Open-
ness was recognised as a long-term goal, but
most commentators acknowledged that this
should be a market-led process. There were
also divergent views on the respective roles of
regulation and competition law, although most
commentators saw a continued, albeit transi-
tional role for regulation as the convergence of
technologies and markets leads to increased
competition. ‘

On the second question of how best to encou-
rage investment and innovation in the new en-
vironment, the need to adapt current measures



to the new environment was highlighted.
Views on regulatory measures aimed at pro-
moting European content lent in the direction
of investment- rather than time-related guotas.
Strong copyright protection was seen as an
important factor. Many thought that pro-
grammes such as a MEDIA III were to be en-
couraged, and that fiscal incentives and finan-
cial guarantees for investment in content pro-
duction should be considered. Finally,
adherence to open interoperable standards was
viewed as essential to foster the growth of a
wide range of content services over a similarly
wide range of delivery media. With regard to
the second part of this question ~ how to take
account of the level of investment - most
thought that no special measures were needed
beyond a secure and predictable regulatory
environment. Some parties called on competi-
tion authorities to properly reflect investment
risk and uncertainty in formulating definitions
of relevant markets.

With regard to the third question on ensuring a
balanced approach to regulation, no particular
contradiction between public interest and mar-
ket considerations was seen. Rather there was
an overlap in which market forces were viewed
as a necessary but not sufficient condition for
fulfilling some (though not all) areas of public
interest. Many views highlighted the impor-
tance of the proportionality principle, though
few attempted to outline specific criteria in this
regard, and there were mixed views on how
public broadcasting fitted into the new envi-
ronment. Self-regulation was seen as a useful
mechanism for most content—related matters
and for developing open standards, but not
particularly for dealing with market power
problems.

Key messages

The key messages emerging from the consul-
tation are :

e With regard to the role of regulation, af-
firmation of the continuing need to meet a
range of public interest objectives whilst
recognising the need to promote invest-
ment, in particular in new services.

@ The need for transparency, clarity and pro-
portionality with regard to rules and to dis-
tinguish between :

- regulation imposing positive and nega-
tive obligations in the public interest,

it

— sector-specific regulation complement-
ing case-by-case appiication of compe-
tition rules,

~ promotional measures ensuring ouf-
comes according to specific policy ob-
jectives.

Separation of transport and content regula-
tion, with recognition of the links between
them for possible competition problems.
This implies a more horizontal approach to
regulation with: -

~ homogenous treatment of all transport
network infrastructure and associated
services, irrespective of the types of
services carried;

— a need to ensure that content regulation
is in accordance with the specific char-
acteristics of given content services, and
with the public policy objectives associ-
ated with those services ;

— a need 1o ensure that content regulation
addresses the specificity of the audio-
visual sector, in particular through a
vertical approach where necessary,
building on current structures;

— application of an appropriate regulatory
regime to new services, recognising the
uncertainties of the marketplace and the
need for the.large initial investments in-
volved in their launch while at the same
time maintaining adequate consumer
safeguard.

A balanced solution as to how public
broadcasting can be best integrated into the
new environment, which should:

— respect Member State competence by
defining the remit of public service
broadcasting in accordance with Proto-
col 9 annexed to the Amsterdam Treaty;

— encourage those organisations vested
with public broadcasting obligations to
exploit new technologies and new ways
of reaching their audiences;

— require such broadcasters to distinguish
clearly between defined public broad-
casting activities and activities lying in
the competitive domain.



o [Effective application of the competition
rules; an increased reliance on those rules,
accompanied by gradual phasing-out of
sector-specific regulation, as the market be-
comes more competitive

e Actions aimed at
European content.

promoting premium

Next Steps

The present Communication brings to a close
the consultation process associated with the
Convergence Green Paper. The Commission
now intends to draw on this process to develop
proposals for action on regulatory reform.
Such proposals will be underpinned by a co-
herent set of regulatory principles which will
be the subject of a forthcoming Communica-
tion. Following the approach emerging from
the consultation, the proposals will cover :

. e reforms in the regulation of infrastructure
and asociated services will be proposed as
part of the 1999 Communications Review,
a process already foreseen in current
community ‘telecommunications legisla-
tion ;

o those in the regulation of content services
will he covered either by adjustments to
existing legislation at an appropriste time,
or by the introduction of new measures.

iv

A number of flanking actions in both content
and infrastructurc areas are also foreseen. Ac-
tions relating to content include :

e Verification of the transposition and actual
application by the Member States of the
second Directive on Television without
Frontiers

e Proposal on measures for the promotion,
production and distribution of European
works in the audio-visual sector (MEDIA
HI programme)

Actions relating to infrastructure include :

e Report on the implementation of Directive
95/47/EC on the use of standards for the
transmission of television signals and veri-
fication of the transposition of this Direc-
tive by the Member States, and an assess-
ment of the need to amend the Directive.

e Communication on the public consultation
on the radio spectrum Green Paper

1¢



CONTENTS

1. INTRODUCTION ...ooooooooeeeomeeasmssssasssessessessssssescssssssssssssssssssssssasssssssssssssssasssmsasssssessssss

O e e L L L R R P R A L i i

2. RESULTS OF THE PUBLIC CQNSULTATION
Results of the first CONSUNAtION......covvecrreririetereiintssesss st cssnsn s ssssies et s sesss

Results of the second consultation .......comiiirierceinmsinecsresisssnriisssins st ciniosssssns

3. OPINION OF THE EUROPEAN PARLIAMENT OF 22 OCTOBER 1998......cnn.en.

4. CONCLUSIONS EMERGING FROM THE PUBLIC CONSULTATION......cccoenvr
K EY TIESSARES 1vvvvvrersonsuenrsnssssssssssissstsassssesstarsssessssssssesassssessomsonb sttt

Next StePS...cverrmssesesnseraes eesreeeseseseseseasstssiessessseseReseatetaSeSIReRS ISR RSB e RS s S S SRRt an a0

ANNEXES
ANNEX 1: THE SECOND PUBLIC CONSULTATION
ANNEX 2: DISCUSSIONS ON CONVERGENCE IN OTHER FORUMS

ANNEX 3: LIST OF CONTRIBUTORS TC THE PUBLIC CONSULTATION



1. INTRODUCTION: .

The Green Paper on Convergence drew atten-
tion to the economic and social implications of
the convergence phenomenon. The new serv-
ices which are developing and on which the
Information Society will be based have the
capacity to substantially improve the quality of
life for Europe’s citizens and to make Euro-
pean businesses more competitive. They will
contribute to the further integration of the
world economy, but will also offer ways to
preserve and build on Europe’s rich cultural
diversity. The economic significance of the
sectors concerned is itself considerable:
worldwide revenues for the telecommunica-
tions, media and information technology sec-
tors were estimated at €1750 billion in 1996,
of which €508 billion were attributed to EU
markets. The telecommunications sector alone
is widely regarded as being the single most
important contributor to economic growth in
the Union. The audiovisual sector, for its part,
combines economic, social and cultural issues
in 2 unique way. The socio-cultural impact of
television, for example, is without parallel.
Household penetration of TV sets in Europe is
of the order of 98% and the average European
watches some 200 minutes of television per
day. It is evident therefore, that creating an
appropriate regulatory framework for the sec-
tors concerned is of the utmost importance if
technological developments are to lead to eco-
nomic growth and job creation, and to-allow
Europe to exploit its rich cultural diversity.

This Communication takes the -debate on the
regulatory implications of convergence a step
further by describing the results of a two-stage
public consultation process, which followed
adoption of the Commission’s Green Paper on
the subject in December 1997.% The first round
. of consultations was conducted over a 5-month
period immediately following adoption of the
Green paper. The second was conducted dur-
ing a 3-month period following publication of
the Commission’s Working Document of 29
July 19984

3 Green Paper on the Convergence of the Telecommunications,
Media and Information Technology Sectors, and the Implica-
.. tions for Regulation, COM(97)623 final, Brussels, 3.12.97

4 Summary of the results of the public consultation on the Green
Paper on the Convergence of the Telecommunicaitons, Media '
and Information Technology Sectors ; Areas for futher reflec-
tion, SEC(98)1284final, Brussels, 29.07.1998.

2. RESULTS OF THE PULIC CONSULTATION

The consultation on the Green Paper has ini-
tiated a useful, indeed essential debate between
those sectors affected by convergence. Three
hearings were organised in March and
April 1998 for national and European repre-
sentative  associations and bodies, individual
undertakings and the authorities of the Mem-
ber States and the EEA.

The 270 written responses received during the
initial stage of consultation, amounting to more
than 3000 pages from organisations in each of
the three sectors and consumer bodies and
Member States, show that there is now general
awareness of the consequences of convergence
and agreement that regulation will play an es-
sential role in the future development of the
sectors covered by the Green Paper.

Results of the first consultation

There is agreement on the reality of the tech-
nological convergence of networks which sup-
ply similar services in the form of digital data,
but views differ as to the speed and scope of its
impact on markets and services.

A number of potential barriers and key regu-
latory issues have been highlighted. Questions
of access to set-top boxes, navigation systems
(including electronic . programme guides
(EPGs)) and application programming interfa-
ces (APIs) are areas requiring attention in the
near future.

There is general recognition that sec-
tor-specific rules will continue to be necessary:

—~ both to secure certain general interest ob-
jectives, in particular within the audiovisual
sector, even if those rules or the way they
are applied may need to be modified to take
account of the impact of new technology.
Such sector-specific rules will be combined
with the application of competition rules
and increasing reliance on industry self-
regulation;

— and to guarantee equal opportunities to all
market operators until there is proper com-
petition.

However, the telecommunications and IT sec-
tors are in favour of less stringent sector speci-
fic regulations or rules given the increasing
levels of competition (due to among other



things telecommunications liberalisation), the
rapid pace of change, market uncertainties and
the need to promote investment and innova-
tion.

There is agreement that demand for content
will. increase, particularly in the audiovisual
sector, and that measures to foster European
production should therefore be considered.

Although the majority are in favour of an
evolutionary rather than a revolutionary appro-
ach (particularly in the context of the regulato-
ry framework for telecommunications liberali-
sed on 1 January 1998) a consensus has emer-
ged for a more horizontal approach to regula-
tion (i.e. similar, technologically neutral rules
for transmission/access to networks, since the-
se play an identical role of transmitting infor-
mation) but with a vertical or sector-specific
approach for regulating certain aspects for the
provision of services such as content, closely
linked to the specific characteristics of the ser-
vices concerned.

.. The majority of commentators and most Mem-

ber States supported a regulatory approach
which would build on existing frameworks
(option 1), sometimes in combination with a
new regulatory framework specifically for the
new services.(option 2). Others proposed a
combination of option 1 (for services) and op-
tion 3 (for infrastructures).

Results of the second consultation

In order to deepen the debate on three key is-
sues, where a need for further reflection was
perceived, the Commission’s Working Docu-
ment identified three areas for further com-
ment:

1. Access to networks and digital gateways in
a converging environment

2. Creating the framework for investment,
innovation, and encouraging European
content production, distribution and avail-
ability, and )

3. Ensuring a balanced approach to regulation

Nearly 90 contributions were received during
this second stage of consultation. The vast
majority of these confirmed the three areas
identified by the Commission as crucial to the
convergence debate.

- Access issues

There was general agreement that access is-
sues, including access to the local loop and to
gateway facilities, was a key factor for the de-
velopment of competition, and provided the
most pressing case for regulatory attention. It
was claimed that network access is of strategic
importance because of the way it links network
operators, service providers and end-users.

Comments on the access issue centred on two
areas:

e whether the initial focus of regulation
should be on service-based competition, or
on encouraging the emergence of compet-
ing infrastructures; and '

® whether in the converging environment
regulation should play a prominent role
alongside the application of competition
law.

Service- or infrastructure-based competi-
tion '

Views were evenly balanced between those
favouring service-based and infrastructure-
based competition. Among the former were
new entrants and established broadcasters, who
saw advantages in having early access to cus-
tomers without having to finance heavy in-
vestments in infrastructure before building up
revenues from service provision. Broadcasters
generally supported service-based competition
as a means of widening their reach to the full
range of platforms that convergence was
making possible.

The thrust of the service-based competition
argument is that opening access to infrastruc-
ture, in particular the local loop, is essential for
the development of a large variety of informa-
tion society content services (fast on-line ac~
cess, streamed video, VOD, etc.), which will
need to reach as many potential users as possi-
ble if they are to be successful. Giving opera-
tors access to a critical mass of customers at
the carliest possible stage would lead to a more
rapid introduction of competition in the provi-
sion of services, where the opportunities for
innovation and the benefits in terms of con-
sumer choice were greatest

Incumbent telecommunications operators gen-
erally disagreed, opposing concepts such as
local-loop unbundling on the basis that they



acted as a major disincentive to investment in
new infrastructure for all parties, incumbents
and new entrants alike. They preferred such
access to be granted on a managed network
basis, making use of the operators’ own tech-
nology and interfaces for the local loop.

Relationship between specific regulation
and competition law

Views on the place of regulation in the area of
access in addition to the standard application
of competition law were divided between

- those who supported a continuing role
for sector-specific economic regulation

— those preferring an approach based
solely on applying the competition rules

— those seeking a gradual phasing-out of
sector specific regulation as a competi-
tive market develops ’

A continuing role for sector-specific regula-
tion. Commentators supporting a continuing
role for specific regulation did so from two
standpoints. Firstly, many parties, including
governments, incumbent players and new en-
trants, recognised that sector specific regula-
tion would be needed to ensure that public in-
terest objectives were defined in a precise legal
framework, on the basis that such objectives
were not covered by general competition law.
Some thought that the notion of access was so
fundamental to the proper development of the
information society that reliance solely on
general competition rules would be inadequate.

Secondly, from the economic standpoint, a
number of parties, both incumbent and new
entrants, argued that specific regulation pro-
vides legal certainty for investors and the
timely solution of problems of anti-competitive
practice, without which anti-competitive posi-
tions could become entrenched before any ex-
post application of the competition rules could
be effective. More specifically, as long as ba-
sic access and supply cannot be guaranteed in
a converged environment, sector specific
regulation would be needed in addition to the
common competition rules.

Public broadcasters stated that sector-specific
rules for broadcasting would continue o be
needed in the future. In addition, they claimed
that the distribution of broadcasting services
over cable television networks would need to

be regulated, to ensure must-carry rules; to
protect the service operators and users in view
of the gatekeeping role of some network op-
erators, and to guarantee that public service
broadcasting services should be accessible to
all. They considered that access to frequencies

_for less profitable public services should be

guaranteed. Some even considered that all
communications infrastructures should be con-
sidered as essential facilities. An opposing
view was that must-carry obligations and other
regulatory measures could be obstacles to in-
vestment.

The means and timeframe for sector-
specific regulation

Responses to this part of the Working Docu-
ment’s question on access encompassed views
expressed on :

- ahy transitional role for regulation (the third
grouping described at the beginning of the
previous section) ; and

— the effectiveness of self-regulation as a
regulatory tool.

A large proportion of those favouring the com-
petition-law approach recognised that sector-
specific regulation could only be phased-out
after a period of transition towards a mature
competitive market. To this end, one of the
main purposes of transitory regulation should
be to encourage the early onset of competition.
The general view was that during the transi-
tional period, special rules on aspects such as
pricing, standards, interoperability and tempo-
rary bottlenecks would be gradually relaxed in
accordance with criteria based on the devel-
opment of competition. Several commentators
saw flexibility and national discretion as es-
sential in this process in view of the need to
recognise the varying degree of competition in
Member States, and nature of the transition to
a competition-based approach. This would not
be accomplished necessarily at a given time,
but would be tied to certain trigger points or
thresholds associated with the criteria referred
to above. Notions of “regulatory forbearance”
or “sunset clauses”, already in use elsewhere,
were mentioned as useful concepts in this re-
gard.

There was particular attachment to the impor-
tance of standards in the development of the
market for digital services having as their
starting point today’s digital television plat-



forms. A recurrent theme of the comments
received was the role of open European stan-
dards in promoting the development and
growth .of Information Society services by re-
moving technical barriers to access and ensur-
ing interoperability.

Most (though not all) of these stopped short of
stating that such standards should be manda-
tory, suggesting that it should be an industry-
led process. Many suggested the conditional
access provisions of the existing Television
Standards Directive (95/47/EC) as a model for
the regulation of digital services in the future.
Fair, reasonable and non-discriminatory access
to Electronic Programme Guides (EPGs), Ap-
plication Programming Interfaces (APIs) and
Set-top box memory were areas cited by a
number of contributors including broadcasters,
and regulators as in need of regulatory atten-
tion in order to guarantee both competition and
pluralism. Some IT and telecommunications
companies pointed thought that such gateway
facilities should be regulated in the same way
as Internet browsers, namely by effective ap-
plication of the competition rules, otherwise
there would be an inconsistency of approach.

In summary, commentators considered that
with regard to the regulation of access:

- a balance would have to be struck to avoid
the pitfalls of over-regulation while at the same
time meeting legitimate public interest re-
quirements and encouraging sustainable com-
petition in the marketplace.

- gateways, bottlenecks and essential facilities
would need to be clearly defined, and deci-
sions would need to be made as to which such
bottlenecks or-essential facilities will require
sector specific regulation in addition to the
standard application of competition law in or-
der to realise stated policy objectives.

A framework for investment and innova-
tion

Evolution and promotion of European au-
diovisual content

There was widespread agreement that attrac-
tive audiovisual content was the key to success
in a digital environment. Many contributions

also emphasised the increased demand for (and
price of) premium audiovisual content that
would arise as a result of channel proliferation
and increasing competition between broadcast-
ers.

In addition, it was argued that channel prolif-
eration would further fragment the European
audiovisual market, thereby making it yet more
difficult for certain audiovisual productions, in
particular those aimed at smaller national and
regional markets to recoup their costs: this
would lead to increased pressure on broadcast-
ers to opt for cheaper imported or archive ma-
terial and consequent deleterious effects on
quality and cultural diversity. Consequently,
there were strong expressions of support from
broadcasters, producers and distributors, the
creative Community and certain Member
States for continued measures to promote
European audiovisual production.

However, it was widely recognised that current
measures to promote European audiovisual
content production would have to be adapted
to the digital environment. The following
elements were, inter alia, most frequently put
forward as part of a favourable framework for
European content production :

— A stable, consistent and coherent regulatory
framework ;

— Regulatory requirements with regard to the
production of European audiovisual content
(In this regard, many contributions argued
that content requirements based on’broad-
cast time were rapidly becoming obsolete
and that consideration should be given to
mechanisms based on investment require-
ments.);

— Strong copyright protection ;

— Fiscal incentives and financial guarantees
and targeted support mechanisms such as
the MEDIA programme ;

— Open and interoperable technical standards
(though the particular standards chosen
should not, as a rule, be imposed by regu-
lators but developed through self-
regulation).

It was recognised that the production of attrac-
tive, quality audiovisual content was first and
foremost a matter for the industry itself. Nev-
ertheless, financial support mechanisms at



European level were seen as playing an im-
portant role in promoting production and dis-
tribution at European level. With regard to the
MEDIA programme there were calls for it to
be opened up to broadcasters, for yet more
emphasis on training, for automatic support
systems’ to improve the circulation of Euro-
pean works and their export, as well as for
greater, co-ordination and complementarity
with other European funds available. In addi-

tion, many felt that broadcasters represented a .

major strength for Europe but were insuffi-
ciently taken into account in existing support
mechanisms.

Some contributors, including a number of
commercial broadcasters, argued against this
approach and called for content production to
be left to the market. They argued that content
requirements could represent a barrier to mar-
ket entry and decrease competitivity. Moreo-
ver, audiences showed a preference for local,
culturally relevant production, so the market
would of itself provide for quality and cultural
diversity. In particular, there were warnings
that content requirements- should not be ex-
tended to areas where they were inappropriate,
such as fully interactive services, and that sup-
port for the audiovisual industry should not be
allowed to distort competition with multimedia
products.

Finally, many contributors stressed the central
role of public service broadcasters in produc-
ing European works and establishing a bench-
mark for quality. Connected to this, others
called for measures to ensure that funding of
public service broadcasters would not create
distortions of competition with commercial
broadcasters or with providers of new services.

Taking account of the level of investment

There was widespread agreement on the need
to encourage or at least remove obstacles to the
high levels of investment needed, including for
RTD, but less clear views on how this could be
achieved. Many contributions referred to the
difficulties of predicting the future and the

5 Automatic schemes are schemes whereby financial support (in
whatever forms — grants, loans, efc) is automatically givento a
producer (or a distributor), either on a film-by-film basis or on
the basis of a slate of films (or programmes), on the basis of an
objective set of criteria. A simple example is when a particular
film achieves a million entries, and the scheme provides for
support at, say, 1 Euro per entry, the production/distribution
company will receive 1 Milion euro to invest in the production
of its next film. Automatic schemes reward success.

dangers of regulatory “second-guessing” in
terms of promoting certain standards or plat-
forms. In general, it was argued that the regu-
latory framework should encourage competi-
tion and market entry, must be flexible enough
to take account of rapid economic and techni-
cal developments, but must be stable enough to
ensure that early investment takes place. Other
contributors added the caveat that encouraging
investment should not be interpreted so as to
permit distortions of competition by dominant
market players.

Many contributors argued that, in terms of en-
couraging the necessary investment, judicious
application of competition law would be more
a more effective approach than regulatory
measures to promote particular standards, plat-
forms or services. Regulatory measures with
regard to this question were seen more as tran-
sient measures aimed at the creation of open
and competitive markets. However, other
contributors added that competition authorities
should take account of the huge investments
needed, which meant, inter alia, paying par-
ticular attention to the definition of relevant
markets. Where regulation was necessary with
regard to price levels, regulators should take
into account the fact that the pricing of suc-
cessful services often contained an element
needed to cover the costs of less successful
ones.

In conclusion, the consensus of opinion cen-
tred around the view that the right way to take
account of investment needs was to establish a
consistent, predictable and technology-neutral
regulatory framework.

Ensuring a balanced approach to regula-
tion

. Balance between securing public interest

objectives and facilitating the development
of apen competitive markets

Perhaps the most important common element
in the responses to this question was the view
that there is no necessary contradiction be-
tween the development and achievement of
open competitive markets and the securing of
public interest objectives. Indeed, many con-
tributions saw considerable overlap in these
two goals. In general, open and competitive
markets were seen as making a necessary but
not always sufficient contribution to securing
certain public interest objectives such as uni-




versal access, affordable prices, pluralism and
diversity. With regard to public interest ob-
jectives such as the protection of minors and
human dignity, open and competitive markets
could not contribute.

Similarly, many responses saw no necessary
conflict between the application of sector-
specific rules and the application of the princi-
ple, as put forward in the Green Paper, that
regulation should be limited to what is strictly
necessary to achieve clearly identified objec-
tives.

Following on from this, there was a very clear
consensus that the regulation of infrastructure
and content required separate and differing
approaches. With regard to content regulation,
other contributions added to this the argument
that securing certain public interest objectives
also implied different approaches vis-a-vis
one-fo-one communications and one-to-many
(broadcast) communications : it was argued
that, with regard to public interest objectives
such as the protection of minors, pluralism and
cultural diversity, the pervasiveness of the me-
dium should be taken into account and that
regulation should be graduated accordingly.

Whilst there was agreement on the benefits of
open and competitive markets, there were dif-
ferences as to how to achieve this goal. Some
placed more emphasis on sector specific rules,
arguing that these were needed at very least for
a transition period in order to address issues of
market dominance and access and to bring
such markets into existence. Others stressed
the need for minimal regulation in order to re-
move barriers to the development of competi-
tive markets and new services, arguing that
concepts such as universal service and public
interest should be reviewed in the light of
technical, market and social developments.
There were many calls for clear definitions of
public interest objectives as well as calls for
the remit of public service broadcasters to be
defined.

Proportionality of sector-specific rules

Whilst many responses highlighted the impor-
tance of the principle of proportionality, few
atiempted to outline specific criteria to ensure
that sector-specific regulation is proportionate.
Some regarded this as unnecessary, even unre-
alistic and argued instead for the application of
principles.

With regard fo public service broadcasting and
the proportionality of sector specific rules and
competition law, several contributions referred
to the Protocol on the System of Public Broad-
casting in the Member States attached to the
Amsterdam Treaty. Some emphasised the role
played by public service broadcasting in en-
suring that consumers have access to diverse
and high-quality programming, whilst others
drew attention to possible distortions of com-
petition arising from the funding of public
service broadcasters, particular in new serv-
ices.

Role of self-regulation in achievihg this
balance

Many responses put forward the view that self-
regulation could play an important role in
achieving a balance between establishing com-
petitive ‘markets and safeguarding the public
interest.  Self-regulatory measures could, it
was argued, make a significant contribution to
the achievement of public interest objectives,
in particular with regard to content - the pro-
tection of minors and human dignity, adver-
tising standards, programme quality and so on.
Most contributors held the view that the role of
self-regulation would increase in the future,
due to factors such as the development of the
Internet and the proliferation of television
channels in the digital age.

While self-regulation was also thought to be
useful in markets where competition is already
working effectively, most commentators
thought it to be a less effective replacement of
regulation either in economic terms (for exam-
ple in dealing with abuse of first-mover domi-
nance) or in addressing all political, social and
cultural goals. There was some support for the
role of self-regulation in standards setting, with
some commentators suggesting a role for
regulation in cases where industry-led bodies
fail to agree on common standards.



Securing public interest objectives and facili-
tating the development of open and competi-
tive markets are not seen as contradictory
aims. Separate approaches to the regulation of
infrastructure and content were seen as a way
to achieve the desired balance.

‘Self-regulation could also contribute to the
achievement of this balance, particularly in
markets where competition was assured but
also with regard to certain public interest ob-
jectives in the content sectors.

3. THE OPINION OF THE EUROPEAN
PARLIAMENT OF 22 OCTOBER 1998 -

The opinion of the European Parliament of 22
October 1998 broadly confirms the lessons
-drawn from the first stage of consultations,
while expanding on them. '

Parliament also considers that there should be
a single regulatory framework for what is basi-
cally the same activity, the transport of infor-
mation through the different networks. This
regulatory framework applicable to electronic
communications infrastructure should remain
separate from that applicable to the content
conveyed, and this should apply in internatio-
nal agreements as well.

Parliament underlines the need for adequate
regulation, reflecting a balance in the law on
the media, telecommunications and competi-
tion, which will ensure security for investors
and legal certainty. To this end, it states the
following:

— strict implementation of European compe-
tition law is necessary to ensure that all
competitors have access to the market and
consumers' choices are not restricted;

— with such application there must still be a
clear relationship between ends and means,
so that the disappearance of the shortage of
frequencies does not render obsolete the
pursuit of such political goals as pluralism,
protection of minors, promotion of cultural
diversity and the production and distribu-
tion of high quality programmes; there
should be a cautious attitude towards regu-
lating new services, which will complement
rather than replace the traditional media and
services: such regulation should be introdu-
ced only where it is necessary to safeguard
the interests of consumers and the general

public, according to principles announced
in advance and if self-regulation by the in-
dustry appears not to be efficient enough.

— Parliament also considers that television as
referred to in the Directive on Television
without Frontiers will remain the principle
medium of primary information provision
and processing for the foreseeable future
and that it is therefore of paramount im-
portance in helping people in our pluralist
societies to arrive at opinions and decisions
and in the functioning of democracy, the
preservation of cultural diversity and con-
veying social values, irrespective of the
type of financing (charges, advertising,
subscriptions, pay-per-view) and the
method of transmission;

— Moreover, Parliament takes the view that
the convergence of these sectors must be
reflected in European rule-making in such a
way that interoperability of the various
technologies is not hampered, straightfor-
ward and user-friendly interfaces must be’
developed; the European Union must sup-
port open standards and platforms, the de-
velopment of generic services and interope-
rable applications. The process of esta-
blishing technical standards must be as fast
as possible and remain based on industry
recommendations;

~ ONP-type open provision rules will have to
be broadened whenever there is a risk that
bottlenecks will hamper the proper applica-
tion of competition law; it is recommended
that the Commission considers applying it
to network interconnection in the audio-
visual sector, service interoperability, con-
ditional access and decoders, subscription
management and network navigation sys-
tems.

Finally, the European Parliament considers;

— that content regulation should be compati-
ble with the principle of subsidiarity and
with the international commitments of the
European Union and should be graduated
according to the needs and objectives of
public policy and to the audience covered,
taking into account in particular the requi-
rements concerning pluralism in public
opinion formation and calls on the Member
States to make sure that the preferential
treatment accorded to public service bro-
adcasting, pursuant to the protocol to the



Treaty of Amsterdam on the system of pu-
blic broadcasting in the Member States, is
at all times subject to particularly deman-
ding conditions with regard to programme
content and quality.

~ that “must carry” obligations should be ins-
tituted for network operators, under the
terms of their licence, in respect of the pro-
grammes of public service programme pro-
viders, which should also apply to digital
broadcasting (digital networks and terminal
equipment/decoder boxes) and to user
guide systems.

~ that the Commission should propose, in the
context of the forthcoming action plan, the
reinforcement of the MEDIAI pro-
gramme, particularly in the light of the con-
clusions of the Birmingham Conference.

— that there is a need for greater differentia-
tion of the regulatory authorities - given
that distinct political goals will continue to
exist - and not amalgamation but better co-
ordination of those authorities.

:

— that the Commission should submit a pro-
posal for a directive on the subject of media
ownership and pluralism, which takes ac-
count of all forms of electronic communi-
cation.

4. CONCLUSIONS EMERGING FROM THE
CONSULTATION

Convergence is a relatively new phenomenon,
which is already having an impact on the sec-
tors covered by the Green Paper, namely tele-
communications, media and information tech-
nology. Whilst convergence should not be seen
as an end in itself, but as a development in-
duced by technology, it represents exciting
new opportunities for growth, also in terms of
employment, for the different sectors, and
economies.

Moreover, Convergence is a phenomenon that
goes beyond purely economic considerations.
New technologies, and in particular the in-
creasingly widespread use of digital networks
will impact equally on society and the citizen
in-a number of important respects, giving ac-
cess to new services and applications. Re-
search and development will have a key role to
play in ensuring that European citizens and the
operators in the sectors concerned reap the
potential benefits.

The Green Paper asked whether these devel-
opments would affect the policy objectives of
the areas concerned. Which overall general
objectives should apply -to the sectors con-
cerned by the convergence phenomenon? The
Commission's Working Document® asked how
the regulatory approach should achieve the
right balance between the development of open
competitive markets and securing important
public interest objectives.

Certain objectives have been identified in the
ongoing debate on these issues, in particular
the need for regulation to favour and encour-
age both competition between operators as
well as the competitiveness in general of Euro-
pean industry. Another important considera-
tion was that regulation should be technology
neutral. At the same time, the second consul-
tation identified a continuing need to meet a
number of public interest objectives such as
the protection of minors, the protection of con-
sumers, and the promotion of European con-
tent in all its forms.

The Community has already addressed a num-
ber of these objectives in the sectors concerned
either by the application of primary Commu-
nity law or by the adoption of secondary leg-
islation (such as Directives).

In light of the opportunities and requirements
that have been identified in the course of the
consultation on convergence and the Commu-
nity objectives that are relevant to this debate,
it is necessary to assess to what extent Com-
munity action is necessary to enable the sectors
to benefit from these possibilities. The con-
sultation has succeeded in clearly defining the
needs of the sectors, in particular in respect of
the replies to the questions asked in the second
round relating to access to networks and fa-
vouring investment and innovation. There is a
need to ensure that the regulatory framework
provided for the sectors concerned and any
possible future initiatives proposed continue to
provide for the right balance between ensuring
competition, promoting competitiveness and
meeting public interest objectives.

Key messages

The key messages emerging from the consul-
tation are :
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e With regard to the role of regulation, af-
firmation of the continuing need to meet a
range of public interest objectives whilst
recognising the need to promote invest-
ment, in particular in new services.

o The need for transparency, clarity and pro-
portionality with regard to rules and to dis-
tinguish between :

— regulation imposing positive and nega-
tive obligations in the public interest,

— sector-specific regulation complement-
ing case-by-case application of compe-
tition rules,

— promotional measures ensuring out-
comes according to specific policy ob-
jectives.

o Separation of transport and content regula-
tion, with recognition of the links between
them for possible competition problems.
This implies a more horizontal approach to
regulation with:

— homogenous treatment of all transport
network infrastructure and associated
services, irrespective of the types of
services carried;

— a need to ensure that content regulation
is in accordance with the specific char-
acteristics of given content services, and
with the public policy objectives associ-
ated with those services ;

— a need to ensure that content regulation
addresses the specificity of the audio-
visual sector, in particular through a
vertical approach where necessary,
building on current structures;

— application of an appropriate regulatory
regime to new services, recognising the
uncertainties of the marketplace and the
need for the large initial investments in-
volved in their launch while at the same
time maintaining adequate consumer
safeguard.

e A balanced solution as to how public
broadcasting can be best integrated into the
new environment, which should:

— respect Member State competence by
defining the remit of public service

broadcasting in accordance with Proto-
col 9 annexed to the Amsterdam Treaty:

— cncourage those organisations vested
with public broadcasting obligations to
exploit new technologies and new ways
of reaching their audiences;

— require such broadcasters to distinguish -
clearly between defined public broad-
casting activities and activities lying in
the competitive domain.

e Effective application of the competition
rules; an increased reliance on those rules,
accompanied by gradual phasing-out of
sector-specific regulation, as the market be-
comes more competitive

e Actions aimed at promoting premium
European content.

Next Steps

The present Communication brings to a close
the consultation process associated with the
Convergence Green Paper. The Commission
now intends to-draw on this process to develop
proposals for action on regulatory reform.
Such propoesals will be underpinned by a co-
herent set of regulatory principles which will
be the subject of a forthcoming Communica-
tion. Following the approach emerging from
the consultation, the proposals will cover :

— reforms in the regulation of infrastructure
and associated services will be proposed as
part of the 1999 Communications Review,
a process already foreseen in current com-
munity telecommunications legisl-ation ;

— those in the regulation of content services
will be covered either by adjustments to
existing legislation at an appropriate time,
or by the introduction of new measures.

A number of flanking actions in both content
and infrastructure areas are also foreseen. Ac-
tions relating to content include :

— Verification of the transposition and actual
application by the Member States of the se-
cond Directive on Television without Fron-
tiers

— Proposal on measures for the promotion,
production and distribution of European



works in the audio-visual sector (MEDIA
111 programme)

Actions relating to infrastructure include :

— Report on the implementation of Directive
95/47/EC on the use of standards for the
transmission of television signals and veri-
fication of the transposition of this Direc-
tive by the Member States, and an assess-
ment of the need to amend the Directive.

- Communication on the public consultation
on the radio spectrum Green Paper
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ANNEX 1:

THE SECOND STAGE OF PUBLIC CONSULTATION, JuLy-NoOvEMBER 1998

in order to deepen the debate on three key issues, where a need for further reflection was per-
ceived, the Commission’s Working Document identified three areas for further comment:

1. Access to networks and digital gateways in a converging environment

2. Creating the framework for investment, innovation, and encouraging European content
production, distribution and availability, and

3. Ensuring a balanced approach to regulation

Nearly 90 contributions were received during this second stage of consultation. The vast major-
ity of these confirmed the three areas identified by the Commission as crucial to the convergence
debate.

Question 1: Access issues

There was general agreement that access issues, including access to the local loop and to gateway
facilities, was a key factor for the development of competition, and provided the most pressing
case for regulatory attention. It was claimed that network access is of strategic importance be-
cause of the way it links network operators, service providers and end-users.

Comments on the access issue centred on two areas:

o whether the initial focus of regulation should be on service-based competition, or on encour-
- aging the emergence of competing infrastructures; and

e whether in the converging environment regulation should play a prominent role alongside the
application of competition law.

Competition based on services or infrastructure provision

Views were evenly balanced between those favouring service-based and infrastructure-based
competition. Among the former were new entrants and established broadcasters, who saw ad-
vantages in having early access to customers without having to finance heavy investments in in-
frastructure before building up revenues from service provision. Broadcasters generally sup-
ported service-based competition as a means of widening their reach to the full range of plat-
forms that convergence was making possible.

The thrust of the service-based competition argument is that opening access to infrastructure, in
particular the local loop, is essential for the development of a large variety of information society
content services (fast on-line access, streamed video, VOD, etc.), which will need to reach as
many potential users as possible if they are to be successful. Giving operators access to a critical
mass of customers at the earliest possible stage would lead to a more rapid introduction of com-
petition in the provision of services, where the opportunities for innovation and the benefits in
terms of consumer choice were greatest. _According to this view, open access 10 networks for the
maximum number of service providers on fair, reasonable and non-discriminatory terms would
also provide a firm financial basis for investment in infrastructure provision by different players
in the longer term.

Incumbent telecommunications operators generally disagreed, opposing concepts such as local-
loop unbundling on the basis that they acted as a major disincentive to investment in new infra-
structure for all parties, incumbents and new entrants alike. They preferred such access fo be
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granted on a managed network basis, making use of the operators” own technology and interfaces
for the local loop. They also considered that they should be free to determine the type of usage of
their platforms — in particular with regard to future digitisation. In support of their arguments,
these and other observers pointed to the emergence of alternative modes of access to customers
(wireless, cable, satellite), claiming that it would be difficult therefore to define the local loop as
an enduring bottleneck facility to which regulated access obligations could be applied.

Not all commentators shared such an optimistic view of the prospects for different infrastruc-
tures, claiming that it would be unrealistic to suppose that alternative networks would be de-
ployed generally throughout the EU. It was suggested that immediate moves to regulate local-
loop unbundling might be premature and that other regulatory strategies were possible, such as
transitional measures or measures directed at less densely populated areas where infrastructure
competition is less likely to occur. Some commentators pointed out that encouraging wireless
access also meant that current frequency spectrum constraints would have to be addressed.

The perception of a network element like the local loop as a bottleneck was at the heart of the
disagreement. The underlying fear on the part of new entrants appeared to be that dominant fa-
cility-based operators active also in service provision would leverage quasi-monopoly positions
in carriage to disadvantage them. Cable operators were wary of targeting only bottleneck facili-
ties for access regulation purposes. In their view, the nature of players seeking access, particu-
larly if they are dominant in the same or other parts of the supply chain, should also be taken into
account.

One national regulator warned of the dangers of a doctrinaire approach, arguing that further
analysis is needed to verify whether local access networks were not in fact natural monopolies; in
that event competition would not be sustainable, and initial investments would be a waste of
money. :

Member State government bodies emphasised the need, in devising the most competitive condi-
tions of supply, to take account of general interest objectives, particular pluralism. Some public
broadcasters suggested that at least partial public ownership of some infrastructure would appear
desirable, so that non-commercial, community-owned and operated services could be assured
access.

Relationship between sector-specific regulation and competition law

Views on the place of regulation in the area of access in addition to the standard application of
competition law were divided between

— those who supported a continuing role for sector-specific economic regulation
— those preferring an approach based solely on applying the competition rules

— those seeking a gradual phasing-out of sector specific regulation as a competitive market
develops

A continuing role for specific regulation. Commentators supporting a continuing role for spe-
cific regulation did so from two standpoints. Firstly, many parties, including governments, in-
cumbent players and new entrants, recognised that sector specific regulation would be needed to
- ensure that public interest objectives were defined in a precise legal framework, on the basis that
such objectives were not covered by general competition law. Some thought that the notion of
access was so fundamental to the proper development of the information society that reliance
solely on general competition rules would be inadequate.

Secondly, from the economic standpoint, a number of parties, both incumbent and new entrants,
argued that specific regulation provides legal certainty for investors and the timely solution of
problems of anti-competitive practice, without which anti-competitive positions could become
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entrenched before any ex-post application of the competition rules could be effective. Moie spe-
cifically, as long as basic access and supply cannot be guaranteed in a converged environment,
sector specific regulation would be needed in addition to the common competition rules.

According to one commentator, regulation also has the effect of creating a national body of ex-
" pertise in Member States, which could also be used to apply competition law in the sector, either
by arranging for the same authorities to be responsible for both regulation and competition or by
suitable co-operation between different national authorities.

Most advocates of specific regulation considered that it should:

~ apply to vertically-integrated providers of local-loop facilities, vmce—telephony and on-line
services,

- cover non-discriminatory access, separation of accounting systems between facilities and
services, local-loop pricing, and

- — -guarantee consumer choice of service provider.

Approaches to network access such as local-loop unbundling would, it was thought, necessitate
the involvement of the regulator on a long-term basis.

Some commentators thought that in a converged environment the regulatory focus should shift
from access to networks to access to services and bottlenecks. One regarded exclusive ownership
of key content as a potential bottleneck, arguing that broadcasters’ with rights to premium con-
tent.could abuse this power by forcing new entrants to buy other services in addition to the pre-
mium content in question. However, some commentators recognised the value of an exclusive
relationship between content and carriage in launching new services. Among them were cable
operators, who also thought that they should have the freedom to bundle and market services as
they saw fit.

It was considered that regulation should aim at eliminating key bottlenecks as quickly as possi-
ble, or, where that is not practicable in the short term, establish effective contro] over them. Al-
though the technological neutrality of regulation was a concept well supported in the consulta-
tion, it was thought that this might not apply in situations where scarclty resources remained, for
example in certain parts of the frequency spectrum.

Public broadcasters stated that sector-specific rules for broadcasting would conitinue to be needed
in the future. In addition, they claimed that the distribution of broadcasting services over cable
television networks would need to be regulated, to ensure must-carry rules, to protect the service
operators and users in view of the gatekeeping role of some network operators, and to guarantee
that public service broadcasting services should be accessible to all. They considered that access
to frequencies for less profitable public services should be guaranteed. Some even considered
that all communications infrastructures should be considered as essential facilities. An opposing

* view was that must-carry obligations and other regulatory measures could be obstacles to in-
vestment.

The view was expressed that the protection of consumers can be best achieved by a suitable com-
bination of regulation and competition law.

Some commentators thought that regulation should not be used to create markets; rather it should
define the parameters within which markets can develop.

Favouring a competition-law approach. Incumbent telecommunications operators, IT compa-
nies and some cable operators and content providers thought competition policy should be the
primary instrument of market control. For some, this was also a way of ensuring consistency of
access regulation across different platforms, and the only way of ensuring that the legal environ-
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ment can keep pace with rapid changes in technology and markets. It was cloimed that the ex-
isting regulatory models duplicated competition law and were counter-productive, an effect com-
pounded by their often-divergent administration by different and separate authorities. A geasral
view was that competition law worked best in mature rather than embryonic markets,

Some commentators, mostly new entranis and IT companies, thought that a sarket approach (ie.
applying competition law only) would be more likely than 2 regulated one (i.e. applying specific
regulation also to bring about a satisfactory return on investment, and that the market rather than
regulation would bring about open systems in the interests of sustainable comgetition and con-
sumer benefits. One national regulator considered that most gateways in digital communication
networks did not need special rules in addition to generic cross-sectoral legislation such as Euro-
pean competition faw, and that the objectives of any regulation needed to be cleasly identified
before it was applied. It concluded that not all gateways were bottlenecks and not all bottlenecks
justified ex-ante regulation. Indeed, some incumbent telecommunications operators stated that
application of the competition rules should focus on bottlenecks defined in terms of essential fa-
cilities impossible for new entrants to-reproduce economicafly. Others warned that taking the
essential facilities doctrine too far risked dampening incentives for investment and innovation.

The means and timeframe for sector-specific regulation

. Responses to this past of the Working Document’s question on access encompassed views ex-
pressed on :

— any transitional role for regulation (the third grouping described at the beginning of the
previous section) ; and

— _ the effectiveness of self-regulation as a fegu.latéry tool.

A large proportion of those favouring the competition-law approach recognised that sector-
specific regulation could only be phased-out after a period of transition towards a mature com-
petitive market. To this end, one of the main purposes of transitory regulation should be to en-
courage the early onset of competition. The general view was that during the transitional period,
special rules on aspects such as pricing, standards, interoperability and temporary bottlenecks
would be gradually relaxed in accordance with criteria based on the development of competition.
Several commentators saw flexibility and national discretion as essential in this process in view
of the need to recognise the varying degree of competition in Member States, and nature of the
transition to a competition-based approach. This would not be accomplished necessarily at a
given time, but would be tied to certain trigger points or thresholds associated with the criteria
referred to above. Notions of “regulatory forbearance™ or “sunset clauses”, already in use else-
where, were mentioned as useful concepts in this regard.

The scope of sector-specific regulation

The Working Paper’s distinction between access to networks and access to digital gateways was
supported by some, but questioned by others. This latter group argued that the two issues raised
the same problems and solutions. However, some commentators thought it important to retain
flexibility, as different regulatory approaches may work for different parts of the network and
different gateways. These views are not seen by the Commission as necessarily contradictory. A
unified approach, flexibly applied, would facilitate the sort of horizontal regulation of infrastruc-
ture that had been highlighted during the first round of consultation.

Many observers considered that sector-specific regulation would continue to be necessary to
cover the provision of access control to digital services derived from Digital Television plat-
forms, wherever the provider of that access control would have a significant opportunity to exer-
cise bottleneck control (thereby unduly influencing competition in the associated markets). Verti-
cal integration was seen by commentators as both necessary, as a logical means of spreading risk
in a market which requires major investment, and as problematic in terms of reinforcing gateway
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control. Comments were inconclusive as to whether regulation or corpetition law shouil deal
with such problems, although one saw a role for regulation in forcing vertically-integrated play-
ers to hold separate accounts for their activities in each part of the value chain.

Consumer organisations pointed to problems of consumer lock-in derived from control of gate-
way facilities giving rise to early equipment obsolescence, excessive subscription increases, and
forced bundling of services.

There was particular attachment to the importance of standards in the development of the market
for digital services having as their starting point today’s digital television platforms. A recurrent
theme of the comments received was the role of open European standards in promoting the de-
velopment and growth of Information Society services by removing technical barriers to access
and ensuring interoperability.

Most (though not all), of these stopped short of stating that such standards should be mandatory,
suggesting that it should be an industry-led process. Many suggested the conditional access pro-
visions of the existing Television Standards Directive (95/47/EC) as a model for the regulation of
digital services in the future. Fair, reasonable and non-discriminatory access to Electronic Pro-
_gramme Guides (EPGs), Application Programming Interfaces (APIs) and Set-top box memory
were areas cited by a number of contributors including broadcasters, and regulators as in need of
regulatory attention in order to guarantee both competition and pluralism. Some IT and tele-
communications companies pointed thought that such gateway facilities should be regulated in
the same way as Internet browsers, namely by effective application of the competition rules, oth-
erwise there would be an inconsistency of approach.

One operator felt that efforts should be made to eliminate fundamentally different national rules
in the relevant sectors, by promoting the harmonisation of remaining regulations in relation to the
degree of convergence and competition in Member State markets.

Digital radio broadcasting was seen as a special case, and in view of issues relating to frequency
allocation, business pricing models and investment needs, was considered to be outside the scope
of this particular discussion of regulation.

in summary, commentators considered that with regard to the regulation of access:

- a balance would have to be struck to avoid the pitfalls of over-regulation while at the same time
meeting legitimate public interest requirements and encouraging sustainable competition in the
marketplace.

- gateways, bottlenecks and essential facilities would need to be clearly defined, and decisions
would need to be made as to which such bottlenecks or essential facilities will require sector spe-
cific regulation in addition to the standard application of competition law in order to realise stated |
policy objectives. '




Question 2 : A framework for investment and innovation
Evolution and promation of European audiovisual content

There was widespread agreement that attractive audiovisual content was the key to success in a
digital environment. Many coniributions also emphasised the increased demand for (and price of)
premium audiovisual content that would arise as a result of channel proliferation and increasing
competition between broadcasters.

In addition, it was argued that channel proliferation would further fragment the Buropean audio-
visual market, thereby making it yet more difficult for certain audiovisual productions, in par-
ticular those aimed at smaller national and regional markets to recoup their costs: this would lead
to increased pressure on broadcasters to opt for cheaper imported or archive material and conse-
quent deleterious effects on quality and cultural diversity. Consequently, there were strong ex-
pressions of support from broadcasters, producers and distributors, the creative Cormmunity and
certain Member States for continued measures to promote European audiovisual production.

However, it was widely recognised that current measures to promote European audiovisual con-
tent production would have to be adapted to the digital environment. The following elements
were, inter alia, most frequently put forward as part of a favourable framework for European
content production : ‘

~ A stable, consistent and coherent regulatory framework ;

~ Regulatory requirements with regard to the production of European audiovisual content (In
this regard, many contributions argued that content requirements based on broadcast time
were rapidly becoming obsolete and that consideration should be given to mechanisms
based on investment requirements.);

— Strong copyright protection ;

— Fiscal incentives and financial guarantees and targeted support mechanisms such as the
MEDIA programme ;

— Open and interoperable technical standards (though the particular standards chosen should
not, as a rule, be imposed by regulators but developed through self-regulation).

It was recognised that the production of attractive, quality audiovisual content was first and
foremost a matter for the industry itself. Nevertheless, financial support mechanisms at European
level were seen as playing an important role in promoting production and distribution at Euro-
pean level. With regard to the MEDIA programme there were calls for it to be opened up to
broadcasters, for yet more emphasis on training, for automatic support systems’ to impreve the
circulation of European works and their export, as well as for greater co-ordination and comple-
mentarity with other European funds available. In addition, many felt that broadcasters repre-

" sented a major strength for Burope but were insufficiently taken into account in existing support
mechanisms.

Some contributors, including a number of commercial broadcasters, argued against this approach
and called for content production to be left to the market. They argued that content requirements

could represent a barrier to market entry and decrease competitivity. Moreover, audiences
* showed a preference for local, culturally relevant production, so the market would of itself pro-

7 Automatic schemes are schemes whereby financial support (in whatever forms — grants, loans, etc) is automatically given to a pro-
ducer (or a distributor), either on a film-by-film basis or on the basis of a slate of films (or programmes), on the basis of an ohjective
set-of criteria. A simple example is-when a particular film achieves a million cniries, and the scheme provides for support at, say, 1
Euro per entry, the production/distribution company will receive 1 Million Euro to invest in the production of its next film. Automa-
tic schemes reward success.
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vide for quality and cultural diversity. In particular, there were warnings that conteni require-
ments should not be zxtended to areas where they were inappropriate, such as fu'y i~teractive
services, and that sunport for the audiovisual industry should not be allowed to distost competi-
tion with multimedia products.

Finally, many contribators stressed the central role of public service broadeasters in producing
European works and establishing a benchmark for quality. Connected to this, others called for
measures to ensure that funding of public service broadcasters would not create distortions of
competition with commercial broadcasters or with providers of new services.

Taking account of the level of investment

There was widespread agreement on the need to encourage or at least remove obstacles to the
high levels of investment needed, including for RTD, but less clear views on how this could be
achieved. Many contributions referred to the difficulties of predicting the future and the dangers
of regulatory “second-guessing” in terms of promoting certain standards or platforms. In general,
it was argued that the regulatory framework should encourage competition and market entry,
must be flexible enough to take account of rapid economic and technical developments, but must
be stable enough to ensure that early investment takes place. Other contributors added the caveat
that encouraging investment should not be interpreted so as to permit distortions of competition
by dominant market players.

Many contributors argued that, in terms of encouraging the necessary investment, judicious ap-
plication of competition law would be more a more effective approach than regulatory measures
to promote particular standards, platforms or services. Regulatory measures with regard to this
question were seen more as transient measures aimed at the creation of open and competitive
markets. However, other contributors added that competition authorities should take account of
the huge investments needed, which meant, inter alia, paying particular attention to the definition
of relevant markets. Where regulation was necessary with regard to price levels, regulators
should take into account the fact that the pricing of successful services often contained an ele-
ment needed to cover the costs of less successful ones.

In conclusion, the consensus of opinion centred around the view that the right way to take ac-
count of investment needs was to establish a consistent, predictable and technology-neutral
regulatory framework. .

Question 3 : Ensuring a balanced approach to regulation

Balance between securing public interest objectives and focilitating the development of
open compeltitive markets "

Perhaps the most important common element in the responses to this question was the view that
there is no necessary contradiction between the development and achievement of open competi-
tive markets and the securing of public interest objectives. Indeed, many contributions saw con-
siderable overlap in these two goals. In general, open and competitive markets were seen as
making a necessary but not always sufficient contribution to securing certain public interest ob-
jectives such as universal access, affordable prices, pluralism and diversity. With regard to pub-

lic interest objectives such as the protection of minors and human dignity, open and competitive

markets could not contribute.

Similarly, many responses saw no necessary conflict between the application of sector-specific
rules and the application of the principle, as put forward in the Green Paper, that regulation
should be limited to what is strictly necessary to achieve clearly identified objectives.

Following on from this, there was a very clear consensus that the regulation of infrastructure and
content required separate and differing approaches. With regard to content regulation, other con-
tributions added to this the argument that securing certain public interest objectives also implied

7
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different approaches vis-3-vis one-to-one communications and one-to-many (broadcast) commu-
nications : it was argued that, with regard to public interest objectives such as the protection of
minors, pluralism and cultural diversity, the pervasiveness of the medium should be taken into
account and that regulation should be graduated accordingly.

Whilst there was agreement on the benefits of open and competitive markets, there were differ-
ences as to how to achieve this goal. Some placed more emphasis on sector specific rules, argu-
ing that these were needed at very least for a transition period in order to address issues of market
dominance and access and to bring such markets into existence. Others stressed the need for
minimal regulation in order to remove barriers to the development of competitive markets and
new services, arguing that concepts such as universal service and public interest should be re-
viewed in the light of technical, market and social developments. There were many calls for
clear definitions of public interest objectives as well as calls for the remit of public service broad-
casters to be defined.

Proportionality of sector-specific rules

Whilst many responses highlighted the importance of the principle of proportionality, few at-
tempted to outline specific criteria to ensure that sector-specific regulation is proportionate.

Some regarded this as unnecessary, even unrealistic and argued instead for the application of
principles.

With regard to public service broadcasting and the proportionality of sector specific rules and
competition law, several contributions referred to the Protocol on the System of Public Broad-
casting in the Member States attached to the Amsterdam Treaty. Some emphasised the role
played by public service broadcasting in ensuring that consumers have access to. diverse and
high-quality programming, whilst others drew attention to possible distortions of competition
arising from the funding of public service broadcasters, particular in new services.

'Role of self-regulation in achieving this balance

Many responses put forward the view that self-regulation could play an important role in achiev-
ing a balance between establishing competitive markets and safeguarding the public interest.
Self-regulatory measures could, it was argued, make a significant contribution to the achievement
of public interest objectives, in particular with regard to content — the protection of minors and
human dignity, advertising standards, programme quality and so on. Most contributors held the
view that the role of self-regulation would increase in the future, due to factors such as the devel-
opment of the Internet and the proliferation of television channels in the digital age.

While self-regulation was also thought to be useful in markets where competition is already
working effectively, most commentators thought it to be a less effective replacement of regula-
tion either in economic terms (for example in dealing with abuse of first-mover dominance) or in
addressing all political, social and cultural goals. There was some support for the role of self-
regulation in standards setting, with some commentators suggesting a role for regulation in cases
where industry-led bodies fail to agree on common standards.

Other responses, whilst recognising the advantages and potential benefits of self-regulatory
measures, stch as enhanced flexibility and adaptability, and recognising also the difficulty and
inappropriateness of applying existing regulatory approaches to communication media such as
the Internet, nevertheless cautioned against excessive reliance on such measures. It was pointed
out, for example, that self-regulation could favour undertakings holding significant market
power, such as incumbent telecoms operators, since these often had sufficient resources to domi-
nate industry fora and decision-making processes. These responses argued that self-regulation
could complement regulation but could not dispense with the need for a regulatory framework.
Some highlighted the need for regulatory back up, to provide legal security should self-regulation
mechanisms fail or to ensure that self-regulation is effective.
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With regard to the scope and extent of self-regulation, certain responses argued that factors such
as how consumers access services, the expectations consumers have with regard to content as
well as their ability to filter out unsuitable content should be taken into account. Where individ-
ual users had more control over the content they received, self-regulatory measures were held to
be more appropriate and effective and less restrictive in the development of new services and
demand for them.

There were few detailed responses on who should participate in setting up and implementing self-
regulatory measures, but widespread support for support for the principles of openness, transpar-
ency and inclusiveness : in order for it to be effective, many called for the full participation of
industry, but also of relevant stakeholders such as consumer associations, in the self-regulatory
process. The European Commission and relevant government Ministries were called on to sup-
port such activities.

Securing public interest objectives and facilitating the development of open and competitive
markets are not seen as contradictory aims. Separate approaches to the regulation of infrastruc-
ture and content were seen as a way to achieve the desired balance.

Self-regulation could also contribute to the achievement of this balance, particularly in markets
where competition was assured but also with regard fo certain public interest objectives in the
content sectors.
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ANNEX 2 ;

. DISCUSSIONS ON\CONVERGENCEIN OTHER FORUMS

The Birmingham Audiovisual Conference, 6-8 April 1998

~ A Eyropean Audiovisual Conference washeld in Birmingham in April 1998, under the aegis of
the UK Presidency, entitled “Challenges and Opportunities of the Digital Age”.

One of the four Working Groups set up by the conference was charged with considering “ The
Right Regulatory Framework for a Creative Media Economy in a Democratic Society. The Rec-
ommendations are summarised below:

(a)

®

©
@

©)

®

(®

For the foreseeable future, the Regulatory approach should combine Option 1 of the
Green Paper on Convergence (building on the existing framework), with Option 2
(the creation of new regulatory categories). Sector specific regulation should be re-
tained and expanded and the regulatory focus should distinguish between infra-
structure and content.

The recycling of revenue into the creation and production of content must be a pri-
ority policy objective. Fair and reasonable regulatory obligations for investment ini
EU content are one way of achieving this. Appropriate measures should also be
taken to facilitate the availability of rights.

All Member States should define their public service broadcasting mission and
should provide for financial transparency as regards commercial services provided
by public service broadcasters

Where self-regulation or technology does not provide for openness and transparency
of gateways, in particular conditional access systems, navigator systems and APls
(Application Programme Interfaces), regulatory intervention should'be considered.

With regard to on-line services, self-regulation is probably the best approach, though
this should be underpinned by regulatory measures to ensure it is effective. Self-
protection by users should also be encouraged and could involve labelling of content
and the use of filtering devices.

The European Commission should encourage Member States to adopt a calendar for
analogue switch-off as soon as possible and should promote co-ordination at the EU
level with regard to frequency selling. Member States should ensure that existing
analogue services are able to migrate to the new digital frequencies.

Regulators in the EU should build on existing structures for co-operation, with a

view to promoting the exchange of information, the elaboration of “best practice”
rules and achieving consistency between Member States.
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Report of the High-level Group on Audiovisual Policy, October 1998

The High-level Group on Audiovisual Policy, set up by Commissioner Marcelino Oreja in 1997,
is composed of a broad cross-section of representatives of the audiovisual industry including
commercial and public service broadcasters, regulatory authorities, the cinema sector and the
creative community from a number of different countries. In drawing up its Report “The Digital
Age : European Audiovisual Policy”® the Group devoted a considerable amount of time to the
convergence issue and one section of the Report deals specifically with the question of the Legal
Framework and Regulatory Bodies in the Digital age. The Group has adopted recommendations
on the future regulatory framework along the following lines:

a there will continue to be a need for specific regulation for audiovisual content, based on the
fundamental distinction between public and private communication;

¢ regulation should encourage innovation and competitiveness;

e licensing procedures need to be simplified and the level of regulation adapted to the nature of
the service;

o the regulatory framework must be clear and consistent to avoid subjecting the same service to
two sets of regulatory requirements with different objectives;

o the regulatory framework should abide by certain principles and in particular it should en-
courage competition, pluralism and open, non-discriminatory access;

e the regulatory framework may take account of other, more specific, public policy goals, pri-
marily set at national level;

e the regulatory framework should encourage the development of digital services and a smooth
transition to an all-digital environment;

o whether there is one regulator for technological aspects and another for content aspects, or a
unified regulator administering both sets of rules, is for national governments to decide;

® where there is more than one regulator, they will increasingly need to co-operate between
themselves and with the competition authorities;

- - European-level co-operation between national regulators should be encouraged to ensure mu-
tual understanding and a degree of consistency;

o ata global level, it is essential that the specificity of the sector continues to be recognised and
that the principle of the “cultural exception™ be applied in international trade negotiations.

In conclusion, the group agreed that the regulation of services providing content cannot be dealt
with in purely economic terms. The key element is rather the nature of the service.

The Group also held that digitisation of the electronic media would bring immense benefit to
consumers and companies and that its advent would be greatly facilitated by a climate of confi-
dence that a clear, predictable and strictly proportionate legal framework can help to provide.

8 The Digital Age : Evropcan Audiovisual Policy. Report from the High Level Group on Audiovisual Policy (Luxembourg 1998,
ISBN 92-828-4690-3)
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Vienna Conference on convergence, 3 November 1998

The high-level conference organised by the Austrian Presidency in Vienna on 3 November 1998,
attended by business circles, the Member States and members of the European Parliament, en-
dorsed these recommendations and formulated some others:

» Confirmation of the fact that it is essential to create a clear and consistent framework - and no
longer just sectoral since the phenomenon of convergence goes beyond this - so that the op-
portunities available are exploited to the full by Europe and firms can take investment deci-
sions and promote the development of electronic trading.

¢ On the basis of experience gained in the telecommunications sector, where the liberalisation
of markets has achieved its objective, there is no cause for concern regarding future develop-
ments. '

» Future regulation must represent a balance between competition, regulation and support and
development measures and market objectives - free competition - must be set against political
objectives aimed at protecting the public interest, particularly consumers (promotion of low-
cost, high-performance services, quality content, protection of general interests: universal
service in particular).

o The desire to see a tendency towards separate regulation for infrastructure and content was
reaffirmed. Questions of access to the new technologies, particularly for the citizen/consumer,
were also seen as crucial and synonymous with socio-political and/or socio-cultural progress.
This question of access to networks affects the distribution of content. The consumer must

therefore have access at a reasonable cost to services on the basis of genuine competition be--

tween the various suppliers. Otherwise a two-speed society could emerge It was also stressed
that training for such access to the new technologles is vital.

o It was also emphasised that no operator should have exclusive control over access. In this
connection, the search for a unified European solution regarding the position of the consumer
must be pursued in order to ensure that European mdustry can face up to the fierce competi-
tion from across the Atlantic.

e The production of European content should be encouraged at the level of the European Union
and the Member States: quantity but above all quality must be guaranteed in the explosion of
services on offer and information flows. Convergence is a challenge to the creatiorf and qual-
ity of content and is not merely a question of technology and competitiveness. In the audio-
visual sector, the costs of providing consumers with quality products, particularly films, con-
tinue to escalate.

12

AR



Seminar on Audiovisual Media and Authorities, Vienna, 29 November 1998

Entitled dudiovisual Media and Authorities: tasks and challenges for regulators in an evolving
media landscape in Europe, this expert seminar was organised jointly by the Austrian Presidency
and the European Commission. It brought together government administrations, audiovisual
regulators, private and public broadcasters as well as legal experts from the academic world. The
main points emerging from the seminar were:

¢ The central issue to address should be how to guarantee pluralism, democratic values and
cultural diversity ; '

e Private broadcasters pointed to the dangers and hindrances of excessive regulation, in par-
ticular with regard to the development of new services and competitivity, whilst public broad-
casters pointed to the dangers of inadequate regulation, which could lead to limitations on plu-
ralistic expression which would be difficult to correct after the fact ;

e There was a consensus on the specificity of the audiovisual sector and the consequent need for
regulatory measures which addressed this specificity ;

o Self-regulation would inevitably play a larger role in the future media landscape, given the
nature of the technological changes taking place. However, self-regulation should be backed
up by a regulatory framework laying down at least the principles, which should apply, and the
objectives to be attained.
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