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EXPLANATORY MEMORANDUM

-~

L.~ THE BACKGROUND

On 19 March l996 the Council of the European Union estabhshed‘ a common position

. with a view to the adoptlon of. a Directive amending Directive 84/450/EEC concermng
. mlsleadmg advernsmg $0 as to mclude comparatlve advertrsmg ' : ‘

}On 23 OCtober 1996 the European Parhament adopted at 1ts second readmg, in the
"+ framework of the co-decision procedure, its opinion on the common position (rapporteur )

Mrs Oomen- Rurjten) This opinion contains 16 amendments erght of whlch were .
accepted by the Commrssron at its: plenary meetlng _ ' o ,
. _ : : o Lo
Pursuant to Arttcle 189b(2)(d) of the Treaty, the Commlssmn must deliver an 0p1n1on to
the Council concerning Parliament' s amendments. In this particular case the opinion alters

the Commission's proposal as provrded for in Artlcle 189a(2) of the Treaty

m __ THE COMI\’IISSION'S POSITION ON THE AMTENDN[ENTS

: At 1ts plenary meetmg the Commlssmn agreed.to accept amendments 1, 2 4,89, 16, 20 ‘

and 21. However the Commlsswn cannot accept amendments 3, 6, 12 13 15,17; 18 and

19, for the followrng reasons:

Amendments 3 and 15° concern comparative tests. At the Edinburgh European Council

in 1992 the Commission undertook to revise a series of proposals - including the =
‘proposal on comparative advertlsmg - S0 as to remove ‘certain aspects that were
_ incompatible with the principle of proportlonahty In the case in point the Commission
considered that the provisions on comparatlve tests (Wthh featured in the initial proposal) - -
- .could be withdrawn because they were not strrctly necessary in order to achleve the

' proposals objectwes : ’ ‘

Amendments 6, 18 and 19 concern ~voluntary regulatory systems The creation of a° ,
"European self-reoulatory umbrella body" (Amendment 19) is unacceptable because of "
the potential financial 1mpllcatlons for the Community budget. The role of the natnonal_

selt- regulatory bodies (Amendments 6 and 18) is already glven due recognition in -
- Article 5 of Dlrectlve 84/450/EEC and Amendment 18 could lead to distortions' not only

with regard to comparative advertising but also with regard to mlsleadmg advertlslng,

‘ -(whlch 18 also covered by the same prowsron)

‘Amendments 12 and 13 have to be relected because of the excessive and unreasonable

burden they would place on advertisers, bearing in mind the other condrtlons already

' _contamed m ‘the text of the common posmon (Artlcle 3a) ‘ . .

A



Amendment 17 modifies the first paragraph of Article 4 of Directive 84/450/EEC. If
accepted, its effect would be to allow Member States to "require prior recourse to other
established means of dealing with complaints, including those referred to in Article 5"
(self—regulatory procedures). Such an amendment could prevent or at any rate delay
consumer access to ordinary justice, and might well be mcompatlble with Article 6 of the '
" European Convention on Human Rights. : ’

m AMENDED PROPOSAL

In view of the above, and in compliance with the provisions governing the co-decision
" procedure, the proposal has been amended by the Commission so as to mclude
Amendments 1, 2, 4, 8, 9 16, 20 and 21 of the European Parhament




AMENDED PROPOSAL FOR A EUROPEAN PARLIAMENT
‘ N AND COUNCIL DIRECTIVE
- AMENDING DIRECTIVE 84/450/EEC -
CONCERNING MISLEADING ADVERTISING
- SO ASTO INCLUDE COMPARATIVE ADVERTISING

' COMMON POSITION OF THE COUNCIL

- THE EUROPEAN PARLIAMENT AND
'THE COUNCIL- OF THE EUROPEAN
.UNION

" Having .regard to the Treaty establishing the
in  particular -

European. Community, and
‘Article 100a thereof, '

3

~AHav1ng regard to the proposal from the'

Commrssron
Having regard to the oplmon of the Economxc

and Social Commlttee

-~ Acting in _accordanee with, the prdcedure’
+ referred to in Article 189b of the Treaty (3),

(1) 'Whereas one of the_ Community's main

aims is to eompl‘ete-_the internal market;

whereas measures must be adopted to ensure -

the  smooth running of the said market;

* whereas the market comprises an area which

has no internal frontiers and in which. goods,
persons, services and capital can move freely;

| (2) ‘Whereas the. completlon of the mternal

market w1l| mean an ever wrder Jange of

1.OI'NoC 180, 1 1.7'._199"1,«p'.‘_:4-._

" 2:0J No C 49, 24.2.1992,'p. 35.

AMENDED PROPOSAL'

THE EUROPEAN PARLIAMENT AND
THE COUNCIL OF THE EUROPEAN

‘UNION,

Having‘ regard to the 'Tree'lty. establis‘hing

~the FEuropean .Community, - and in
particular Article 100a thereof, -

Havmg regard to the proposal from the
Comm1s51on

. Having regard to the oplmon of the

Economlc and Socml Comm1ttee

Acting in accordance with the procedure

_ referred to in Article 189b of the Treaty,

Unchdnged . _- .

(2) Whereas the completlon of the mtemal .
marl\et will mean an ever wxder ranoe of -



_ choice; whereas, given that consumers can and
" must make the best possible use of the internal

“market,. and that advertising ‘is a very .

important means of creating genuine outlets
for all goods and services throughout the

Community, the basic provisions governing

the form, and content of comparative
advertising should be wuniform and the
conditions of the use of  comparative
advertising in the Member States should be
harmonized; - whereas this will help
demonstrate the merits of the various
comparable products; whereas~ comparative
advertising can also stimulate competition
between suppliers of goods and services to the
consumer's advantage;

(3) Whereas the laws, regulations and
administrative provisions of the individual
Member States concerning .comparative
advertising differ widely; whereas advertising
reaches beyond the frontiers and is received on
the territory of other Member States; whereas
the acceptance or - non-acceptance of
_ comparative - advertising according to the
various national laws ~may constitute an
obstacle to the free movement of goods-and
services and create distortions of competition;
whereas, in particular, firms may be exposed
to forms of advertising developed by
competitors to which they cannot reply in
equal measure; whereas the
provide ‘services relating to comparative
‘advertising should be assured; whereas the
Community is called on to remedy this

© situation,

(4) Whereas the sixth recital of Council.

Directive 84/450/EEC of 10 September 1984
relating to the
regulations and administrative provisions of
fhe Member States concerning misleading
advertisihcc,r3 states that, after the harmonization

3. 0J No L 250, 19.9.1984, p. 17.

freedom to-

approximation of laws,

choice; whereas given that consumers can -
and must make the best possible use of the
internal market, and that advertising is a
very important means of creating genuine
outlets for all goods and services
throughout the European Community, the
basic provisions governing the form and
content of comparative advertising should
be uniform and the conditions of the use of

-comparative advertising in the Member
“States should be harmonised; whereas if

these conditions are met this will help
demonstrate objectively the merits of the
various comparable products; whereas
comparative advertising can also stimulate
competition between suppliers of goods
and services to the-consumer's advantage;

Unchanged

Unchanged



-,

.‘of national provisions . against misleading -
advertrsmg, 'at a second stage . . , as far as.
necessary, comparative advemsmg should be

dealt ‘with, on the basis of approprrate o

Comm1551on proposals

\ (5) Whereas point 3. (d) of the Annex to the
Council resolution of 14 April 1975 on'a

- “preliminary programme of .the European

Economic . Commlttee for’ a oonsumer

.'protectron and information. polrcy includes -

thie right to information among the basic rights

" of consumers; wheréas this right is confirmed

by the Council Resolution of 19 May 1981 on

. a  second programme of the’ European‘
Economic Commumty for a consumer -
- protection and information pohcy point 40-of -
. the Annex, ‘which "deals specrﬁcally with

consumer mformatron ‘whereas comparatlve'

advertising, when it compares relevant,

vérifiable and Tepresentative -features and- is
not misleading, is .a legitimate means of

_ informing consumers of their advantage;

(6) W‘h'ereas it is 'desiraole to p‘rovide'a broad -
concept of comparatlve advertlsmg to cover all -

modalmes of comparatrve advertrsmg,

4.0J No C'92, 25.4.1975, p. .

. 5.0INoC 133,3.6.1981,p. 1. .

Unchang'ed -

(5) Whereas point 3(d) of the-Annex to the
Council resolution-of 14 Aprit'1975 ona -
 preliminary programme’ of the European
Economic Committee for a- oonsumer
- protection . and information_ - pohcy »
_includes: the rrght to information among -
" the basic rights of consumers; whereas this-
rightis confirmed by . the Council

Resolutron of 19 May 1981 on a second

programme of the . European Economic
Community fora consumer protection and B
information policy’, point 40 of the
Annex, whxch deals spec1ﬁcally with
- consumer

mformatron whereas
comparative. advemsmg, when it compares

_essential, verifiable - and representatrve ‘
~ -features and is not misleading, may be a* -
: legmmate means of rnformmg CONSUINErs '

of their advantage '

-



(7) Whereas conditions of permitted
comparative advertising, as far as the
comparison is - concemed, - should = be
- established in order to determine which
practices relating to comparative advertising
may distort competition, cause damage to
competitors and have an adverse effect on
consumer choice; whereas such conditions of
permitted advertising should include criteria of

objective comparison of the features of goods -

and services;

(8) Whereas the comparison of the price only
of goods and services should be possible if this

comparison respects certain conditions, in_

- particular that it shall not be’ mrsleadmg,

9) Whereas, in order to prevent comparative :

advertising being used in an anti-competitive

and unfair manner, only comparisons between -

- competing goods and services meeting the
same needs or intended for the same purpose
should be permitted,

(10) Whereas - the conditions of comparative
advertising should be cumulative and
respected in their entirety; whereas this shall
not prevent Member States from defining
modalities of implementation for each of the
conditions, in order to find the appropriate
solutlon in each case; :

(11) Whereas these conditions should include,
‘in particular, consideration of the provisions

resulting from Council Regulation (EEC) No -

2081/92 of 14 July 1992 on the protection of
geographical indications and designations of
origin . for agricultural products  and
foodstuffs®, and in particular. Article 13
thereof, and of the -other Community
- provisions adopted in the agricultural sphere;

(12) Whereas Article 5 of First Council

6. 0J No L 208, 24.7.1992, p. 1.

Unchctnged

Unchanged

Unchanged

Deleted

Unchanged

Unchan ged



'Directive ‘89/104 of 21 December 1988 to
,approx1mate the laws. of the Member States
" relating to "trade marks’ confers -exclusive.
© rights on the proprietor of a registered trade -
- mark, including the right to prevent all third

parties from using, in the course of trade, any

,(13) Whereaé it may, howéyer; bo
indispensable, in order to make comparative -
advertlsmg effective, to identify the goods or -

services of a competitor, ‘making reference to a
trade mark or trade name of which the latter is
the proprietor; - -

. (14) Whereas such use of another’s trade mark,
- trade name or other dlstmgmshmg marks does
‘not breach this exclusive right in cases where -

“it complies with the conditions laid down by

this Directive, the intended target being solely

- to dlstmgulsh between them and thus to -
_ _-hlghhght differences objec‘uvely, T

(15) Whereas provisions should be made for ‘
. the legal and/or - admlmstratwe ‘mearis” of . _
~ redress - mentioned in Articles 4 and 5 of -
 Directive 84/450/EEC to' be available to -
“ " control comparative advertising whlch‘falls to’

- meet :the conditions -laid down .by this .-
Directive;. whereas Article 6 applies -to
'unpermrtted comparatlve advertlsmg in the "
_ same way, -

(16) Whereas Amcle 7 of Drrectlve
84/450/EEC allowing Member States to retain -
.or adopt prov1sxons with- a- view to ensurmg R
_'more extenswe protectlon for consumers, -

persons carrymg on a trade, business, craft or

sign which is identical with, or similar to, the : . .

trade mark in relation to identical goods or .

. service§ or even, where approprrate other .
’ goods : '

 Unchanged :

Unchanged

Unchanged - Vl

Unchanged '

(OJN0L6 11.1.1992, p. 35).

" 7.0JNoL 40 11.2. 1989 p. 1. Drreetlve Tast amended by Demsron 92/10/EEL



profession, and the general public, should not

apply to comparative advertising, given that

~ the objective of amending the said Directive is
to  establish conditions under which
comparative advertising is permitted;

» s

(17) Whereas a comparison which presents

goods or services as an imitation or a replica

of goods or services bearing a registered trade
mark shall not be considered to fulfil the
conditions to be met by permitted comparative
advertising; '

(18) Whereas this Directive in no way affects
Community 'provisions -on advertising for
specific products and/or services or restrictions
or prohibitions on advertising in particular
media;

(19). Whereas if a- Member State, " in

compliance with the provisions of the Treaty, -

prohibits advertising regarding certain goods
or services, this ban may, whether it is
imposed directly or by a body or organization
. responsible” under the law of that Member
State’ for regulating the exercise of a

commercial, industrial, craft or professional -

activity, 'be extended to , comparative
advertising; ' '

-(20) Whereas Member States shall not be
obliged to permit comparative advertising for
goods or services on which they mdintain or
introduce - bans, including bans as regards
marketing ‘methods - or advertising' which
targets vulnerable consumer groups,

(21)  Whereas' regulating  comparative
advertising is, undér the conditions set out in
this Directive, necessary for the smooth
running of the internal market and~whereas
action at Community - level is . required,

Unchanged

Unchanged

Unchanged

(20) Whereas Member States shall not be
_obliged to permit advertising for goods or

services on, which they maintain or
introduce bans which comply with the
provisions of the Treaty, including bans as
regards marketing methods or advertising
which target vulnerable consumer groups
and bans based on the codes of ethics laid

" down by some professions in the exercise

of the  self-regulating pOwWers granted
under the general legal system,

Urzcl1a;7géd |




whereas the adoptlon of a Dlrectwe is the-‘ '
' rapproprlate instrument ‘because it lays down N

uniform general principles while allowing the

_ ’Member States to choose the form and -
] 'approprlate method by which to attain these -
. objectives; whereas it is in accordance with the -

- principle of subsidiarity. -
HAVE ADOPTED THIS DIRECTIVE:

 Article 1

' Dlrecnve 84/450/EEC 1s hereby amended as : '

-follows:

<

1. the title shall be replaced by the following:

."Council Directive of 10 Se’pfember 1984

.concerning mrsleadmg ‘and comparatxve'

L advertising’;

2. Artlcle 1 shall be replaced by the followmg .

/',Artlcle 1.
The purpose of this D1rect1ve is. to’ prctect

€oONsSumers, persons carrylng on a trade or

-,busmess or practising a craft or professmn and
the interests of the. public in general against
' mlsleadmg advertising and the unfair

‘consequences thereof and to- lay ‘down the
: co_mparatlve .

fcondltlons under - Wthh

: advemsmg is pemutted

3. the followmg point shall be mser’ced in
" Article2: '

"2 (a): ”comparatlve advertlsmg means any

“advertising which explrcrtly or by implication .
iidentifies a- competitor or goods or services -

offered by a competitor;’; -
4. the following Article shall be added:

‘Article3a -

1. Comparative advertising shall, as far as the -~

Unchanged -

Unchanged

Un_changed

| Unchanged .

bUn'c',hanged- o

' Ut_?éhahged |

: Unc_hanged »

Unchanged :

Unchanged



comparison is concerned, be permitted when
the following conditions are met:

(a) it is not misleading acoordmg to Artlcles 2
(2),3and 7 ( 1),

(b) it compares goods or services meeting the
same needs or intended for the same purpose;

(c) it objectively compares one or more
material, relevant, verifiable and representative
_features of those goods and services, whlch
may include price;

(d it does not create confusion in the market

place between the advertiser and a competitor -
. or between the advertiser's trade marks, trade:

names, other distinguishing marks; goods or
services and those of a competitor;

(e) it does not discredit or denigrate the trade

marks, trade names, other  distinguishing
marks, goods, services or activities of a
competitor, ‘ B

(f) for products with designation of origin, it
relates in each case to products w1th the same
designation, = . :

(g) it does not take unfair advantége of the

reputation of a trade mark, trade name or other -

distinguishing marks of a competitor or of the
designation of origin of competing products,

2. Any comparison referring to a special offer
shall indicate in a clear and unequivocal way

' Unchanged >

Unchanged

©

it objectively compares one or
more essential, verifiable and
representative features of those

. goods and services, which may

include price;

Unchanged.

(e) .

(h)

- services or activities,

it does not discredit or denigrate
the trade marks, trade names, other -
distinguishing  marks, goods,
personal -
qualities or circumstances of a
competitor;

- Unchanged .

Unchanged

in the case of professional services,
it does not-conflict with codes of

. conduct which comply with _the

provisions of the Treaty and have ,
been laid down in the exercise of
the self-regulating powers _granted

" under the general legal system.

Unchanged



- the date o which the offer ends or where .

: approprlate that the special offer is subject to
“the availability of the goods and’ services, and,

~ Where the special offer has not yet begun, the °

B date of the start of the period during which the

special price. or-other. spec1ﬁc oondmons shall .

_apply ;

5.. the ﬁrst and second subparagraphs of
Amcle 4 (1) ‘shall ‘be replaced by the
- followmg : .

NS Member States shall ensureiha't adequate
.and effective means exist for the control of

- misleading adverﬁsing and for the compliance -
‘with the provrslons on comparatlve advertrsmg -

in the interests of consumers as well as
competitors and the general public.

. ) Such means _sball_ inclu'de"legal, proyisions
- under which persons or organizations regarded
under national law as having a legitimate

interest in prohibiting misleading advertlsmg‘_

or regulatmg compa:atxve advertlslng may

- (a) take legal act1on agamst such advertlsmg,

~.and/or,

"(b)  bring " such advertising before an
administrative authority competent either to

- decide on complaints or to mmate appropriate -

_ legal proceedmgs
6. Artrcle 4 (2) is hereby amended‘as follows:

(a) the mdents in-the ﬁrst subparaoraph shall
be replaced by the followmg :

. appropriate legal-proceedings for an order for
the cessation of,” misleading or unpenmtted
comparatrve advemsmg, or .

© - 1f the mrslead’mg or unperrmtted compa'rzitive:

advertlsmg has not yet been published but
publication is r_mml_nent
“prohibition of, or to institute appropriate legal

- to order the cessation of, or to institute

‘to order the -

} Uhchanged o

Unchanged

:'_Ur(ch.anged o

Uncha'rnged;

- Unchanged .

. Unchanged -

Uncharrged

: Unbhahged

N Unchanged



proceedmgs for an order for the prohrbrtron of,
~“such publication,’;

‘ (b)“ the introductory wording to. the third
subparagraph shall be replaced by the
following: - ‘ o

‘Furthermore, Member States may confer upon
the courts or administrative authorities powers
-enabling them, with a view to eliminating the-
continuing effects of misleading or
unpermitted comparative advertising, - the
cessation of whrch has been ordered by a final

decision:’;

7. Article 5 shall be replaced by thé following: '

'Article 5

ThisiDirective does not exclude the voluntary

- control . of misleading or comparative

advertising by self-regulatory bodies and
recourse to such -bodies by -the persons or.
organizations referred to in Article 4 if
proceedings before such bodies are in addition
- to the court or administrative proceedings
‘referred to 1n that ArUcle

8, Artrcle 7 shall be replaced by the following:
'Article 7

1. This Directive shall not. preclude Member
~ States from retaining or adopting provisions
- with a view to ensuring more extensive
_protection, with regard t0 misleading
“advertising, for consumers, persons carrying
on a trade, business, craft or profession, and
the general public. ' '

2. Paragraph 1 shall not apply to comparative
- advertising as far as the comparison is
concerned. '

. 3. The provisions of this Directive shall apply
without prejudice to Community provisions on
advertising ~ for specific products and/or

.10

Unchanged

Unchanged

Unchanged

Unchanged

= .Unchanged

. Unchanged

Ulvlchangea'

Unchanged



_services or to restnctxons or prohrbmons on
advertrsmg in partlcular medla

4. The provrslons of this Directive concemmg
comparative advertising shall not oblige
- Member States which, in oomplrance with the. -
provisions of the Treaty, maintain or introduce

* Unchanged

advertising bans regardmg certain goods or - - C

services, whether imposed directly or by a

. body or organization responsible, under the -
_ law of the Member States, for regulating the
- exercise of a commercial, industrial, craft or

professronal act1v1ty to permit’ comparative
- advertising regardmg those goods Or ‘services.
" Where these bans- are llmrted to partrcular

media, the Directive shall apply to the media -

not covered by these bans.".

~ Article 2"> |

L Member States shall bring into force the
'laws regulatrons and administrative provisions
necessary to comply with’ this Directive at the -

. latest 30. months after its publication in the - :

Official  Joumal ‘of the Europeari
Communities. They shall forthwrth inform the
Commxssmn thereof. - o

*2. When Member States ‘adopt these measures,

- they shall contain a reference to this Directive

or shall be accompamed by such reference on
. the ‘occasion of their ofﬁcral publlcatlon The
. methods of makmg such, reference shall be
o lard down by Member States. :

3.. Member States shall .comnr'u‘hic'ate to the

* - Commission the text of the main provisions of

. domestic law which they adopt in the ﬁeld
-governed by this Drrectlve bl

: Unbhdngea’ .

- Unbhahg_ed :

.' Unchanged



Article 3
This Directive is addressed to the Member Unchanged
States. B
Done at . ..

For thé Council
The President

12
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