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INTRODUCT ION

In the context of the establishment of the Single European Market,
the European Councils of Hanover, Rhodes and Madr id considered that
the same Importance should be attached to social as to economic-
aspects and that they should therefore both be developed in a
balanced manner. The European Parliament (in numerous own-
initiative resolutions) and the Economic and Social Committee (in
its opinion of 22 February 1989) have taken a simitar view.

In developing this approach, the Community Charter of the
Fundamental Social Rights of Workers states, in point 17, Inter
alia, that procedures for informing and consulting workers must be
developed along appropriate |ines, taking account of the practices
in force In the various Member States and that, in particular,
"this shall apply especially In companies or groups of companies in
two or more Member States of the European Community".

With this In mind, In its Action Programme relating to the
implementation of the Charter, the Commission outlined the scope
for a new Community Instrument on the procedures for information
and consultation of workers In European-scale undertakings. The
Commisslon considered that "procedures for informing and consulting
employees as embodied in legislation or practices In Member States
do not always correspond with the complex structure of undertakings
having establishments in more than one Member State. As information
and consultation procedures do not apply beyond national
boundaries, employees affected by decisions taken elsewhere by the
main undertaking or by the association of undertakings could be
unequally treated. This sltuation is bound to have a direct effect
on the operation of the internal market and on the multiplication
of mergers, take-overs and concentration of enterprises resulting
therefrom. It would therefore be desirable to improve the
information and consultation of the workers of these companies
which employ a large number of people In the Community".

The need to institute effective information and consultation
procedures for Community-scale undertakings and groups must bear in
mind the autonomy of the social partners. Once the conditions have
been met for the setting-up of a European Works Council, it will be
up to them In the first Instance to decide on the nature,
composition, functions and powers of the Council and the way it
goes about |Its work. Only where it proves impossible to reach
agreement will it be necessary to apply certain minimum provisions.
This approach is intended to glve full effect to the subsidiarity
principle. ’



In a similar spirit, this proposal by the Commission |s concerned

only with Community-scale undertaklings and groups and will have no
effect whatever on Member States’' internal information and
consultation procedures for national firms, which will remain
subject to national legislation and practices. In glving priority

to transnational situations, the Commission Is in effect
reaffirming its commitment to the principle of subsidlarity by
proposing to regulate at Community level only the kind of thing
which, given the nature of the undertakings concerned, cannot be
regulated at Member State levsl.

Finally, it Is worth pointing out that the minimum provisions
contalined in the proposal regarding Information and consuiltatlion of
employees have been drawn up In the light of the joint opinion
adopted in March 1987 under the Val Duchesse social dialogue by the
ETUC, UNICE and CEEP for cases where the introduction Into firms of
technological innovations has signlificant consequences for the
workforce.

. THE CONTEXT

Ihe impact of the Internal market

The internal market is, according to Article 8a of the EEC Treaty
"an area without Iinternal frontiers in which the free movement of
goods, persons, services and capital Is ensured in accordance with

the provisions of the Treaty". The dismantling of internal
frontiers is already resulting in major corporate re-organizations
in the Community, and will continue to do so, particularly in the

form. of concentrations. The accelerating pace of transfrontier
economic restructuring associated with this process, involving an
increase in mergers, take-overs, transfers and joint-ventures, will
result in more and more employees being subject to key corporate
decisions taken outside the country where their establishment or
undertaking Is located.

As a result of changes in the structure of undertakings, the
procedures for consulting and disclosing Information to employees
are often no longer consistent with these new structures. Whereas
firms have become more complex in that they have grown or expanded
their operations by setting up subslidiaries or establishments in
several! Member States, their employees continue to be Informed and
consulted in a segmented fashion, reflecting the scope of existing
national laws and practices.

Existing procedures for informing and consulting employees in a
national context only have effect within the legal framework of
that country, only benefit the employees of that State and
generally only relate to activities carried out within national
boundaries.
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. The same applies to Community directives on procedures for

informing and consulting employees in the event of collectlve

. redundancies and .transfers of undertakings. Council Directive
.75/129/EEC of 17 February 1975 on the approximation of the laws of
_the Member States relating to collective redundancies(1) and

Councit Directive 77/187/EEC of 14 February 1977 . on " the
safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of businesses(2) ~incorporate
procedures for Inform|ng .and consultlng the rebresentatlves of
those employees affected by the operations In duestlon; However ,
these Information and consultation requirements do not extend
specifically to slituations in which the decision-making centre is
not slituated in the Member States In which the employees affected
by its decision are employed. '

- ' » i

Procedures for informing and consulting employees of European-scale
undertakings have been the subject of various Community proposals.
The original Commission proposals of 1970{3)} and 1975(4) for a
European Company Statute provided for both worker participation in
a Supervisory Board and the representation of the interests of
workers in a European Works Council or Group Works Council.

However, the 1985 White Paper "Completing the Internal Market",

provided for the preparation of a new European Company Statute

discussion of the amended 1975 proposal having been_suspended by
the- Council in 1982. Accordingly, proposals for a Council
regulation on the Statute for a European Company(s) and for a
Council directive complementing .the, Statute with regard to the
involvement of employees in .the European Company(8) were presented

by the Commission to the Council .on 25 August 1989. The draft

directive sets out measures to enabie employees. “to participate in
the supervision and strategic development” of - companies which are
voluntarlly formed’ “throughout’ ‘the_ Community’ In the form’ of a
European public |imited company (Societas Europeae, "SE").
Undertakings operating in more than one Member State, other than
companies formed. as European Companies, are not affected by its
provisions, European Company. status .beihg optional for the
undertak ings concerned.\ The European Parliament Is expected to
give its opinion on first reading on this dual proposal In the near
future. -

)

2>
(3)
(4
(5
(6)

o
0J
cJ

Ne L 48, 22.2.1975.
NolL 61, 5.5.1977.
Mo C 124, 10.10.1970.

Com/75/150 final.
0J NocC 263, 16.10.1989,
0J NoC 263, 16.10.1989,
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By the same token, It Is worth stressing the Iimportance of the
revised proposal known as the "“Fifth Directlive" (19 August 1983),
which Is still on the table at the Councll, providing for employee

participation in undertakings employlng at least 1000 peoplie (but
not in groups of undertakings) on a management or administrative’
board, a body representing the employees or systems adopted by
collective agreement.

In contrast, the proposal! for a Councl! directive on procedures for
informing and consulting the empioyees of undertakings with complex
structures, in particular transnational undertakings(7), submitted
to the Council on 24 October 1980 and amended on 13 July 1983(8),
covered al! undertakings or groups of undertakings having one or
more establishments or subsidiaries in the Community and employing
as a whole at teast 1000 employees In the Community. The proposal
provided that EC or noh-EC undertakings or parent undertakings,
having establishments or subsidiaries In the EC, must regularly
inform and consult via the local management the employees’
representatives provided by the law or practice of the Member
States. No single body for employee representation was set up and
the Informatlon and consultation procedures enhvisaged - were
channel led throughout the existing national representation
structures. After lengthy discussion, the amended proposal for a
Council directive on procedures for informing and consuiting the
employees of undertakings with complex structures, In particular
transnational undertakings, did not find encugh support among the
Member States. '

The Council| subsequently adopted a Resolution(9) relating to the
Commission’s amended proposal, which acknowledged the political and
economic importance of the problem and emphasized the .importance of
a social area in the context of the completion of the Community
internal market and the need for greater convergence between the
rights of employees in the Member States to be Informed and
consulted regarding major decisions in the undertakings concerned.
The Resoltution also called on the Commission to contlinue its work
on this subject and, where appropriate, to present another
proposal, drawing the attention of the social partners Iin the
Community to the Importance of arriving at agreements at the
appropriate tevel which provide for information and consultation of
employees with regard to the provisions of Article 118b of the
Treaty.

Ihe views of other Community instances

With this Council Resolution in mind, the Commission has examined
the opinions of the two sides of Iindustry reached at Community
level within the framework of the social dialogue, the opinion of
the Economic and Social Committee on the social consequences of
cross—frontier mergers(10) and the views and resolutions of the
European Parliament.

il
04
0J
0J

Mo L 297, 15.11.1980. Supplement 3/80, Bulietin EC.
o C 217, 12.08.1983. Suppiement 2/83, Bulletin EC.
flo C 203, 12.08.1986«
0 C 329, 30.12.1989.
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At European level, within the framework of the Val Duchesse soclal
dialogue, in spite of the <complexity of the Iissue and
notwithstanding their different approaches, the two sides of
industry have been able to identify some common ground as to the
desirabli ity of Information and consultatlion in connection with the
introductlion of new technology. In particuiar the joint opinion
adopted by ETUC, UNICE and CEEP states

“The participants stress the need to motivate the staff at all
levels of responsibility In firms and to develop their aptitude
to change, amongst other ways by means of good information and
consultation practices.

They consider that such motivation will be all the higher if
all the staff are in a position to understand the economic and
social need for structural and technological change and the
potential which such change offers to firms and to the
workforce...

Both sides take the view that, when technologlical changes which
imply major consequences for the workforce are Introduced In
the firm, workers and/or thelr representatives shouid be
informed and consulted In accordance wlith the laws, agreements
and practices in force in the Community countries. This
information and consultation must be timely". ’

The Economic and Social Committee, in its opinion of 18 October
1989 on the soclial consequences of cross-frontier concentrations
between undertaklngs(11), stated : "Since, Independently of [the
European Company Statute]l, there is a need for Iinformation and
participation rights for employees’' representatives In connection
with cross-frontier concentrations between undertakings, a
Community framework should be devised for this. This framework
ought to be based on national arrangements for employee
representation, and provide for regular informat lon and
consultation of employees’ representatives at European level". The
Economic and Social Committee’s opinion went on to propose that in
cross-frontier undertakings and groups, "a European advisory
committee of emplioyee representatives [should] be set up alongside
the group/undertaking management", and that Community legisliation
should cover issues such as the composition of such a committee,
the need for clearly defined information and consultation rights,
the frequency of meetings, and the responsibility of the
undertaking or group for meeting the operating costs of the
committee.

The Commission has taken due consideration of various resolutions
of the European Parliament, particularly its resolution of 16 March
1989(12) on the Commission’s Memorandum on the European Company
Statute, In which the European Parliament called for the inclusion
of provisions requiring the establishment of European Works
Councils (as origlnally provided by the 1970 and 1975 proposals),

(11) OJ No C 329, 30.12.1989.
(12) OJ NoC 96, 17.4.89.
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and the Resolution of 15 February 1990 on the most Important
legislative proposals In the scclal fleld to be Included In the
Commission‘s programme for 1990(13) which recommends, inter alia,
"the setting up of European consultative committees in
multinational undertakings®.

0. Qther considerations
17. The Commission has also taken note of the development of European-
level information and consuitation bodles In a number of large
transnational undertakings or groups of undertakings and Indeed In
drawing up Its proposals has sought the views of management and
employee representatives party to certain of these arrangements.
Similar arrangements operate informally In certain other companies
or groups. The Commisslon Is also aware that discussions on the
establ ishment of European-level Informatlon and consultation
committees are taking place Iin a number of other major European
transnational groups of enterprises which employ a substantial
number of employees across the Community.
18. In making Iits proposal, the Commission has taken into account a
range of other factors
a) The aims pursued by certain non-binding International
instruments such as the OECD guiding principles and the ILO
tripartite declaration.
b} The role of legislation in promoting employee involvement.
A clear distinction can be drawn between representative or
indirect forms of employee Involvement (e.g. WOrks
counclls, . employee board-level representation) and
individual or dlrect forms (e.g. team briefings or
communications groups, profit sharing, employee share
ownership). A recent study(14) shows that not only do
these two distinct types of employee involvement fulfil
different functions, but they also rely on statutory
provision to very different degrees. The study concludes
that legal requirements have played a limited role in the
development of direct forms of involvement, but that
leglstation has been a necessary precondition for the
widespread establishment of works councils and employee
board-tevel representation in virtually every Member State
where they exist (the exception being the co-operation
committees In Denmark which operate wlithout statutory
backing).
c) The scope of the proposal: which companies and workers are
covered?
(13) 0J Mo 'C 68, 19.7.1990.
(14) M. Gold and M. Hall, "Legal Regulation and the Practice of

Employee Participation In the European Communlity", European
Foundation for the Improvement of Living and Working
Conditions, Dublin, (1990).
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The alm of the Commission Is to stimuiate a process of
information - and consultation at European level wlthout
creating an unduly heavy burden on undertakings. The
Commission wants to introduce these procedures only in
large enterprises. Although large enterprises are In
officlal statistics classified as undertakings with more
than 500 employees, the Commission wants to |Imit its
proposal to enterprises or groups of enterprises with at
least 1000 employees within the Community having
establ Ishments or undertakings with at least 100 employees
in at least two Member States.

According to statistics for 1986, large businesses (i.e.
those with more than 500 employees) accounted for less than
1% of the total number of firms, but provided 28% of
emp loyment . (15) S

As the objective of the proposal is to overcome the
territorial limitations of national laws on information and
consultation procedures by the setting up of a European
Works Council, multiplant national under tak ings and

" national groups or undertakings are not covered. On the

other hand, via national laws implementing Council
Directives 75/129 and 77/187 concerning respectively
procedures for informing and consulting employees In the
case of collective redundancles and transfers of
undertakings, multiplant national undertakings are subject
to the same or similar obligations as are single national
undertakings and, in the majority of Member States, they
are also subject to procedures for. information and
consultation equivalent to those envisaged by the present
proposal.

With respect to national groups of undertakings, It should
be added that there is legislatlion concerning natlonal

_group-level works councils in four Member States (France,

the Federal Republic of Germany, the Netherlands and
Portugal) and well developed case-law in many Member States
concerning the determination of the real employer behind a
group structure.

Flexibility and costs. .

The setting up of a transnationai tiler for information and
consultation does not run counter to the necessary
flexibility and, where appropriate, the decentralization of
management responsibllities and functions. As is quite
often the case, Increased flexibility within a complex
undertaking or within a group has to be accompanied by some
central monitoring or supervisory or strategic function.
It Is In this general context that the proposal has to be
considered. )

(15)

Enterprises In the European Community. Luxembourg, 1990,
page 37.
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THE ELEMENTS OF THE PROPOSAL

The first thing to note is that this proposal Is the product of a
wide measure of consuitation among the two sides of industry, both
at multisector level (under the social dlalogue and based on the
Joint opinion of March 1987) and on an Industry basis - Involving
all types of undertaking, Inciuding small and medium-slzed
businesses. These consultations have enabled the Commission to
take note of the various points of view regarding both the
timeliness of a Community proposal In this field and the legal
nature and content of the proposed Instrument. The Commission’s
propcsal is therefore a product of these consultations, bearing In
mind the experlence gained with the "Vredeling" Directive.

(i) Objective

The objJect of the proposal is to improve the information
and consultation of employees In Community-scale
undertakings and groups of undertakings. The risk here is
that this aim may become dissipated In a range of
procedures which makes it Impossible to keep track of what
is going on, and to this end it Is proposed to set up a
European Works Council where requested by employees or
their representatives according to a clear, transparent
procedure. Of course, the Iinitiative In setting up a
Council of this kind can come from the central management
of the undertaking or group of undertakings, but must
receive the agreement of the employees.

(it) Scope

It iIs proposed that the European Works Council be
restricted to Communlty-scale undertakings and groups of
undertakings with at least 1000 employees and at least two
establishments Iin different Member States each employing at
least 100 people. The thinking behind this dual threshold
Is that:

- smal | businesses should not be burdened with
additional obligations which might be detrimental to
their development; .

- this proposal should have no effect whatever on
existing Information and consultation procedures In

Member States based on national legislation and
practices. The Idea here ls that, under the
subsidiarity principle, only Community-scale

undertakings should be affected, Iinasmuch as Member
States are, in the absence of provisions common to
ali, unable to make provision individually for
transnational Iinformation and consultation procedures.
The Commission proposal also covers cases where
Community-scale undertakings or groups of undertakings
have their headquarters outside the Community. Where
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this Is-the case, the Commission takes the view that
such businesses should be treated in a similar way
based on elther the representative agent of the
undertaking or group of undertakings or ° the
undertaking with the highest number of employees in
the Community.

(iit) " ‘ s _ "

Articles 2 and 3 of the proposal spell out what is meant by
the terms "controlled under tak ing”, "controlling
undertaking" and “representatives of the employees" for the
purposes of this Directive. The first two definitions are
based on Directive 88/627/EEC(16) on the information to be
published when a major hoiding In a Ilsted company is
acquired or disposed of, and on Directive 83/349/EEC(17)
on consolidated accounts. The concept of "representatives
of the employees" Is taken from Council Directives
75/129/EEC on collective redundancies and 77/187/EEC on
transfers of undertakings. However, unlike the above
Directives, this proposal says that, where there is no
employees’ representative, the body of employees Iis
entitled to elect representatives on the special
negotiating body and on the European Works Councll.

(iv) Proposed approach

As Indicated above, institution of a European Works Council
must, under the terms of thls Directive, result from a
request put forward elither by the central management of the
undertaking or group of undertaklings, or by the employees
or thelir representatives. |In other words, there can be no
question of Imposing a Council from the outside. The
approach proposed by the Commission gives employees’
elected representatives the chance, in the first instance,
to declide unanimously not to seek the setting up of a
European Works Councli.

Once negotiations have begun, the concluding agreement between the two

parties will define the nature, functions and powers and operating
procedure of a Council. |If the need for a Council Is apparent to all
parties, the Commission takes the view that, under the principle of
autonomy of the two sides of Iindustry, it is up to workers and
management to decide by agreement on the essential characteristics of
the Council, including the possibility of using existing structures to
this effect. In fact, so long as the alms and minimum provisions of
the Directive regarding information and consultation are expressly met,
the decision may be not to set up a Councll at all. The flexible

approach proposed by the Commission reflects the special situatlions of
Community-scale undertakings and groups of undertakings, and |is
designed to ensure that such Counclis are set up on the basis of
agreement between the parties concerned.

(16) 0J Mo L 348, 17.12 1988.
(17) 0J Mo L 193/1, 18.7.1983.
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Absence of agreement

It may happen that, after negotiation, the parties
concerned are unable to reach agreement on the nature,
functions and powers of the Councll, or on Its operating
procedure. To meet the stated objective as regards
Communlty-scale undertakings and groups of undertakings in
this sltuation, the proposal provides for a number of
minimum requirements to be met. These are set out in the
Annex to this Directive and form an integral part of it.
They are mainly concerned with the nature and content of
information and consultation, but also deal with the
composition and operating procedures of the Council.

As regards these minimum requirements, the following points
apply:

- On the question of competence, the requirements deal
with matters affecting Community-scale undertakings or
groups of undertakings as such located In the
Community, to the exclusion of matters covered by

national legislation or natlonal practices in
establishments or undertakings in the Member States,
and, in the case of undertakings or groups of

undertakings with headquarters outside the Community,
matters relating to establishments or undertakings
located outside the Community. Matters relating to
information and consultation are deflned in the spirit
of the joint opinion adopted in March 1987 by the two
sides of Iindustry at Community level on the
understanding that such consultation take place in
good time. The proposal does not provide for by-pass
procedures, nor does It lay down a fixed period within
which decisions subject to consultation cannot be put
into practice in the absence of an opinion on the part
of the employees’' representatives on the Council. The
Commission takes the view that the desire for dialogue
reflected in the setting up of a Council should lead
to the two parties working naturally together in an
open and constructive atmosphere.

- As regards the compositlion and operating procedures
ofthe Council, the frequency of meetings and its
operating methods, the minimum requirements set out in
the Annex are both modest and realistic in terms of
both the number of meetings of the Council (at least
one per year and one speclal meeting where necessary)
and the funding (borne by the Community-scale
undertaking or group of undertakings). It should be
stressed that this approach refiects current practice
on the part of undertakings and groups which have
already set up councils of this kind. Given the
substantial advantages that such councils can bring
for the two parties In contributing to a better mutual
flow of information and a constructive dialogue, it
seems reasonable to suppose that these minimum
requirements will not Impose a significant additional
burden on central management - quite the opposite!
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Miscellaneous provisions

The Commission’'s proposal features a number of provisions
designed to ensure that the Councl!l functlons efficlently.
These are primarlly concerned with confidentiality - 1.e.
members of the Council are requlred to respect the
confidentiality of information received, and the Directive
author izes undertakings to withhold any information which,
if disclosed, would substantlaliy damage their buslness
interests. Shoulid anyone object that Impos ing
confidentiality provisions of this kind runs counter to a
genuine flow of information and would make the other side
"hostages"” to management, the Commission would point to the
"transparency" and respect elements between the parties.
By the same token, however necessary the confidentiality
provisions are, their aim Is not to encourage a systematic
desire to "conceal” information. The European Works
Council can only work efficiently and effectively for
information and consultation of employees if both sides
agree to play the game. On the basis of past experience in
exlsting Counciis, the Commission has every reason to
belleve that this will work.

ng.u_haﬁi;

Article 100 of the Treaty has been chosen as the legal
basis for this Directive since the lack of consistency
between information and consultation procedures on the one
hand and the transnational structure of undertakings on the
other have a direct effect on the operation of the Common
Market.

20. There are a number of significant differences between the approach

proposed

in relation to the proposals on the FIifth Directive and

the European publlc |imited company and the approach -adopted for
this proposal for a Directive. They may be summarized as follows:

(1)

i)

As regards the scope, the Fifth Directive is aimed at
public limited companies - but not Community-scale groups’
of undertakings - employing at least 1000 people. There
isno threshold as regards the |imlted company, which must
however be constituted in the form of a European Limited
Company and does not cover groups of undertakings. ' :

As regards the aims, the Fifth Directive is concerned with
worker participation in the undertaking’'s decision-making
bodies, or deails with information and consultation
procedures prior to the adoption of certain decisions. The
proposal on the role of workers In the European Company Is
concerned wlth worker participation in the supervision and
strategic development of companies, elther by participation
in the decision-making bodies or by the setting-up of a
separate body, a <collegiate body or other modeis
established by agreement.
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(iti) On the question of the right to be Informed and consulted,
the options laid down iIn the FIfth Directive and the
proposal on the Eurcopean Company feature much more
exhaustive and precise rules than those set out in this
proposal, which deal only with matters concerning
Community-scale undertakings or group of undertakings as
such or at least two o©f these establishments or
under takings.

Having made these distinctions, It may be that a public .!limited
company under the Fifth Directive and with at least 1000 employees
in the Community and at least two establishments in different
Member States each employing 100 people wiil also be covered by
this proposal. In such cases, {f worker participation in the
decislon-making bodies has been opted for, a European Works Counci |
shouid aiso be set up. On the other hand, If It was decided to opt
for a separate body representing employees, the secondary directive
should enable Member States, with a view to avoiding the
coexistence of two similar bodies, to authorize a single
representative body on condition that the material content
regarding Information and consultation as provided for iIn the two
directives be adhered to. These same considerations will apply
mutatis mutandis to European Companies which are also Community-
scale undertakings within the meaning of thls Directive.

- CONCLUSIONS

In the Ilght of the foregoing, the Commission considers that

(i) there is a Community need to provide procedures for
informing and consulting employees as far as they are
affected by corporate decislons taken by a head-office or
controlling undertaking located ocutside the Member State in
which they are emplioyed (and therefore outside the scope of
the national information and consultation rights which the
emplioyees concerned may have);

(ii) the action requlired to fulfil that need can be undertaken
more effectlively at Community level, as the dimension and
effects of It extend beyond national boundaries;

Ciii) the present proposal, in accordance with the principle of

subsidiarity and unllke the "Vredeling" proposal, does not
cover purely national under tak ings or groups of

under takings, nor does it channel the information and
consultation procedures, as the above-mentioned proposal
did, through the exlisting national employees’
representatives alone;

(iv) at the request of one of the two parties, and on the basis
of a wrlitten agreement between them, a European Works
Council must be responsible for informing and consulting
employees on matters likely to be of particuiar concern to
them;

N
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(v) in the event of lack of agreement, it is important that
certain minimum provisions -be applied regarding the
composition, functions .and -powers and the operating
procedures and ‘financla! resources of "the -European Works

Councli |.

By presenting this proposal to the Council -and requesting its
adoption -as soon -:as -posslible, <bearing -in-mind *the -opinions of the
European Parliament -and the :Economic and Social -Commlttee, the
Commission feels that a “majJor step can be taken towards
implementing ail aspects of the internal market.
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Proposal for a
COUNCIL DIRECTIVE

on the establishment of a European Works Council in Community-scale
undertakings or groups of undertakings for the purposes

of informing and consulting employees

The Council of the European Communities,

Having regard to the Treaty establishing the European Economic Community

and, in particular, Article 100 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Economic and Social Committee,

Whereas point 17 of the Community Charter of Fundamental Social Rights of
Workers provides, inter alia, that information and consultation for
workers must be developed along appropriate lines, taking account of the
practices in force in the various Member States; whereas the Charter states
that "this shall apply especially in companies or groups of companies

having establishments or companies in two or more Member States";

Whereas the completion of the internal market is bound to generate a
process of concentrations of undertakings, cross-border mergers, take-
overs, Joint-ventures and consequently, a transnationalization of
undertakings and groups of undertakings; whereas, if economic activities
are to develop in a harmonious fashion, this situation requires that
undertakings and groups of undertakings operating in more than one Member
State must inform and consult the representatives of their employees
affected by their decisions;
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Whereas procedures for informing and consulting employees as embodied in
legislation or practice in Member States are often inconsistent with the
transnational structure of the entity which takes the decisions affecting
those employees; whereas this may lead to unequal tréatment of employees
affected by the decisions of one and the same undertaking, or group of

undertakings;

Whereas Council Directive 175/129/EEC of 17 February 1975 on the
approximation of the laws of the Member States relating to collective
redundancies(1) and Council nire'cti.ve 77/187/EEC of 14 February 1977 on
the approxination of the f[aws of the Member States relating to the
safeguarding of employees’ rights in the event of transfers of
undertakings, businesses or parts of businesses(2) incorporate compulsory
procedures for informing and consulting the representatives of the

emp loyees affected by the operations in questign;

Whereas these information and éonsultation reguirements do not aim to cover
all situations likely to affect the employees’ interests and, in
particular, do not extend specifically to situations in which the decision-
making centre is not situated in the Member State inlwhiéh the employees

affected by its decisions are employed;

Whereas this situation has a direct effect on the operation of the internal

market and consequently needs to be remedied;

Whereas appropriate provisions must be adopted to ensure that the employeés_
of Community-scale undertakings or groups of 'uﬁdertakings are properly
informed and consultéd in cases where decisions likqu to affe;tAthem,dre
taken outside the Member State in which they are employed;

Whereas, in order to guarantee that the employees of undertakings or groups

.of undertakings operating in two or more Member States are properly

informed and consulted, a Egropean Works Council must, in principle, be

set up;

(1) 0J No L 48, 22.2.1975, p. 29.
(2) 0J No L &1, 5.3.1977, p. 26.



- 18 -

Whereas Eurcpean Works Counclls in such undertakings or groups must
encompass all establishments or, as the case. may be, group undertakings
located inafhe~Community, irrespective of whether the undertaking or, in
the case of a group, the controlling undertaking, has its central

management outside the:Community;

wWhereas, in-accordance.with the.principle of autonomy of the parties, it is
for the rebresentatlves of employees and the management of the undertaking
or the controlling undertaking Iin a group to determine by agreement the
nature, composition, competence, mode: of operation, procedures and
financial: resources of the European Works-Council sc as to suit their own

particular circumstances;

Whereas, however, in the absence of such. an agreement, certain minimum
requirements: in- respsct of- the compesition, functions and powers,
procedures- and. financial resources of the European Works Council should
apply;

Whereas, moreover, the empioyees’ representatives may unanimously agree not
to seek the. setting up of a European Works Council and, in these
circumstances, the parties- may decide upon an alternative procedure for
informing and consulting employees on- condition that such an alternative
procedure meets certain basic conditions; ’

Whereas the European Works Council must be- kept informed as to. the
activities and. prospects of the undertaking or group of undertakings so
that it may- assess: the possible- impact on the workers’ interests; whereas,

to this end, the undertaking or the controliing undertaking should be

required to communicate.to the European Works Council, on the occasion of'

an annual meeting, general information.directed towards the interests of
the employees and information relating more specifically to those aspects
of the undertaking’'s or group of undertakings’ activities and prospects

which are-liable to affect:- the employees’ interests;
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Whereas, before the implementation of any decision significantly affecting
the employees’ interests, the’ European Works Council should also be

informed in good time and invited to give its opinion;

Whereas the information and consultation requirements laid down by this
Directive should be implemented in the case of an undertaking or, in a
group, a. controlling undertaking, having its central management in a non-
member country, by its representative agent in the Community or, in the
absence of such an agent, by the establishment. or controlled uhdertaking

employing the highest number of employees in the Community;

Whereas appropriate remedies must be provided by. Member States Iin the evenf
of failure to comply with the obligations provided for by this Directive,

HAS ADOPTED THIS DIRECTIVE :

Section |

General

Article 1

1. The. cobject of this Directive is to Iimprove {he provision of
information to and the consultation of employees in Community-scale
under takings and -groups of undertakings. '

2. To this end, a European Works Council (hereinafter “EWCf) shall be
established in every Community-scale undertaking and group. of
undertakings, where this is requested in the manner provided for by
Article 5(3); with the. purpose of informing and consulting their
employees upon the terms, in the manner and with the effects laid
down by this Directive.
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Article 2

For the purposes of this Directive:

()

(b)

(¢)

(d)

"Community-scale undertaking"” means an undertaking with at least
1 000 employees within the Community and with at least two
establishments in different Member States each employing at least 100

emp loyees;

"Community-scale group of undertakings" means a group of undertakings
with at least 1,000 employees within the Community and with at least
two group undertakings in different Member States each of which

employs at least 100 employees within the Community;

"group of undertakings" comprises a controlling undertaking and its

controlled undertakings.

"representatives of the emp loyees"” means the emp loyees’
representatives provided for by the laws or practice of the Member
States, with the exception of members of administrative, managing or
supervisory bodies of companies who sit on such bodies as employees’

representatives.

Article 3

For the purpose of this Directive, a "controlling undertaking" is an

undertaking which

(a) has a majority of the shareholiders’ or members’ voting rights of

another undertaking (controlled undertaking);

or

(b) has the right to appoint or remove a majority of the members of
the administrative, management or supervisory board of another
undertaking, and is at the same time a shareholder in, or member

of, that undertaking (controlled undertaking);
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(c)

or

(d)

For
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has the right to exercise a dominant influence over an
undertaking of which It is a shareholder or member, pursuant to a
contract entered into with that undertaking or to a provision in
its memorandum and articles of association, where the law
governing that undertaking (controlied undertaking) permits its

being subject to such contracts or provisions;

is a shareholder in or member of an undertaking, and :

(i) has had the power to appoint, solely as a result of the
exercise of its voting rights, a maJority of the membérs
of the administrative, management or supervisory bodies
of that undertaking (controlled undertaking) who have
held office during the financial year and durfng the
preceding financial year; or '

(i) alone controls, pursuant to an agreement with other
shareholders - in or members of  that under taking
(control led undertaking), a majority of shareholders’ or

members’ voting rights in that undertaking.

the 'purposes of paragraph 1{a), (b) and (d), the controtling

undertaking’s rights as regards voting, appointment and removal shall

inciude the rights of any other controlied undertaking and those of

any person or body acting in his or its own name but on behalf of the

controlling undertaking or of any other contro!led undertaking.
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Article 4
EWCs shall encompass :
(a) in the case of Community-scaie undertakings, all the

establishments located within the Community each of which employs

at least 100 employees;

(b) in the case of a Community-scale group of undertakings, all the
group undertakings located within the Community each of which
employs at least 100 employees.

The setting up of the EWC shall! be the responsibility of the central
management of the Community-scale undertaking or, in the case of a
Community-scale group of undertakings, of the central management of

the controlling undertaking.

Where a Community-scale undertaking or, in the case of a Community-
scale group of undertakings, the controlling undertaking, has its
central management outside the Community, the responsibility referred
to in paragraph 2 shall lie with its representative agent in ths
Community to be designated, if necessary, or, in the absence of such
an agent, by the management of the establishment employing the
highest number of employees in a Member State, or the <central
management of the group undertaking employing the highest numﬁer of

empioyees in the Community.

The law applicable in order to determine whether an undertaking is a
"controlling undertaking” shall be the law of the Member State whlch-
governs that undertaking. Where the law governing the undertaking is
not that of a Member State, the law applicable shali be the law of
the Member State in which the representative agent of the undertaking
or, in the absence of such an agent, the central management of the
group undertaking which employs the highest number of employees in

the Community is situated.
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Section |1

The EWC Agréement

Article §

The nature, composition, competence and mode of operation of the EWC
shal| be determined by means of a written agreement concluded between
the central management of the Community-scale undertaking, or, in the
case of a Community-scale group, the controlling undertaking, and a
special negotiating body drawn from the representatiVes of the
employees of the undertaking or group. Where there are no employee
representatives within the meaning of Article 2(d), the employees
concerned shall be entitled to elect from among their number

representatives for the purpose of this Article.

The special negotiating body shall include at least one employee
representative from each Member State in which the Community-scale
undertaking employs at least 100 employees or, in the case of a
Community-scale group of undertakings, from each group undertaking
employing at least 100 employees within the Community. Member States
shall make provision for the special negotiating body to include
additional representatives, up to a maximum of five, to be drawn from
Member States or, as the case may be, group undertakings in which
significantly more than 100 employeses are employed. The additional
representatives shall be allocated in accordance with systems which

take Into account the number of staff they represent.

At the written request of any employees or of their representatives,
or on the initiative of the central management of a Community-scale
undertaking or, in the case of a Community-scale group, of a
controlling undertaking, a meeting of the special negotiating body
shall be convened by the said central management. The composition of
this body shall be determined in accordance with paragraph 2. At the
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end of the aforesaid meeting, the special negotiating body shall
inform the central management Iin writing of its request for the
opening of negotiations with a view to concluding the agreement
referred to in Article 6(1). For the purpose of such negotiations, it
may be assisted by experts of its choice. However, the special
negotiating body may decide unanimously not to request the setting up
of a EWC.

Member States shall also make provision for the costs of the
discussions held under paragraphs 1 and 3 to be met by the
undertaking or, in the case of a group, by the controlling

undertaking.

Each Member State shall determine the manner -in which representatives
of employees or, in the absence thereof, the body of employees,
employed in its territory by Community-scale undertakings or groups
of wundertakings shall appoint or elect members of the special
negotiating body.

For the purpose of identifying the representatives of employees
emplioyed in other Member States, each Member State shall refer to
the appropriate laws which implement paragraph 5§ in the other Member
States

Article 6

The agreement between the central management of the Community-scale
undertaking or, in the case of a Community-scale group, the
controlliing undertaking and the special negotiating body shall

determine
(a) the nature and composition of the EWC, the number of members, the
allocation of seats and the method and duration of appointment or

election of the members;

(b) the functions and powers of the EWC;
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(c) the procedure for informing and Consulting the EWC;
(d) the place, frequéncy and duration of meetings of the EWC;
(e) the financial and material resources to be allocated to the EWC.

However, by written agreement between the central management’of the
Community-scale undertaking or, in the case of a group, the
confrolllng undertaking and the special negotiating body entered into
at the conclusion of the negotiations, it may be decided not to set
up a EWC but only on condition that the minimum requirements in
relation to information and consultation set out at paragraphs (a),

_(c), (d), (f) and (g) of the Annex, as well as in Article 9 of this
Directive are respected mutatis mutandis.

tion

Absence of Agreement

Article 7

Where the central management of the Community-scale undertaking, or
the controliting undertaking in -a Community-scale group of
undertakings, and the special negotiating body so decide, or in so
far as they fail to reach the agreement mentioned in Article 6 within
one year of the initial request to convene the special negotiating
body referred to in Article 5(3), the minimum requirements laid down
by the legislation of the Member State in which the central
management of the undertaking or, in the case of a group, the
controlling undertaking is situated, shall apply.

The minimum requirements referred to in paragraph 1 shall be subject
to the rules contained in the Annex.
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Section IV

Miscel laneous

Article 8

1. Each Member State may provide that the central management of the
Community-scale undertakings or controlling undertakings situated in
its territory has the right to withhold information which, if
disclosed, would substantially damage the interest of the

under takings concerned.

2. Member States shall provide that members of the EWC or the employees
to whom they refer, shall not reveal to third parties any information

which has been provided to them in confidence.
Article 9

The members of the special negotiating body and the members of the EWC
shall enjoy, in the exercise of their functions, the same protection and
guarantees provided for employees’ representatives by the national
legislation or practice in force in the country of employment. In any
event they must be allowed to attend meetings of the special negotiating
body or the EWC and those members who arb employees of the Community-scale
undertaking or group undertaking must be guaranteed payment of full wages
for the duration of any absence from work in connection with their duties.

Section V
Final provisions
Article 10

1. Each Member State shall ensure that the management of the
establishments or group undertakings situated in its territory and
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their employees’ representatives or, as the case may be, employees
abide by the obligations laid down by this Directive, irrespective of

whether the central management of the Community-scale undertaking or

of the controlling undertaking is situated in its territory.

Member States shall provide for appropriate remedies in the event of
failure to comply with this Directive, and, in particular, shall
ensure that adequate procedures exist at the suit of the EWC for the
enforcement of obligations under this Directive.

Article 11

This Directive shall be without prejudice to measures taken pursuant
to Directive 75/129/EEC and Directive 77/187/EEC.

Nothing in this Directive shall affect the operation of the laws or
practice of the Member States in respect of the provisions of
information to and the consultation of employees at group level,

undertaking leve! and establishment- level.

This Directive shall not affecf the right of the Member States to
apply or introduce laws, regulations or administrative provisions

more favourable to employeses.

Article 12

Member States shall implement the laws, regulations and
administrative provisions necessary to comply with this Directive by
31 December 1992 at the latest. They shall immediately inform the

Commission thereof.

When Member States adopt these provisions, these shall.contain a
reference to this Directive or shall be accompanied by such reference
at the time df their official publiication. The procedure for such
reference shali{ be adopted by Member States.
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Article 13

This Directive is addressed to the Member States.

Done at Brussels, For the Council
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Annex

Minimum requirements

The minimum requirements referred to in Article 7(1) shall cover the

matters set out in Article 6(1) and shall be subject to the following

conditions

(a)

(b)

The competence of the EWC shall be Iimited to those matters which
concern the Community-scale undertaking or group of undertakings
as a whole or at least two of its establishments or group
undertakings situated in different Member States. In the case of
Community-scale undertakings or groups of undertakings referred
to in Article 4, paragraph 3 of this Directive the competence of
the EWC shall be limited to those matters concerning all their
establ ishments or group undertakings located inside the Community
or concerning at least two of their establishments or group
undertakings in different Member States.

The EWC shall

(1) subject to paragraph b(ii), have a minimum of three

members and a maximum of 30;

(i) include at least one member from each Member Stafe in
thé territory of which a Community-scale undertaking has
an establishment employing at least 100 employees or, in
the case of a group, at Ileast one member from each

group undertaking employing at least 100 employees;

(iii) be composed of representatives of the employees of the

undertakings in question who are appointed, elected,
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(d)

(e)

(f)
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replaced and removed by the representatives of employees
or, in the absence thereof, by the body of employees, in
accordance with systems which take into account, in an

appropriate manner, the number of staff they represent.

The EWC shall-have the right tb meet with the central management
of the undertaking or controlling undertaking at least once a
year, to be informed of the progress of the undertaking's or
group of undertakings’ business and of its prospects. This
information shall relate in particular to its structure, economic
and financial situation, the pfobable development of the business
and of production and sales, the emplioyment situation and

probable trend, and investment prospects.

SubjJect to subparagraph (a) above, the EWC shall have the right
to be informed and consulted by the central management of the
undertaking or controlling undertaking about any management
proposal likely to have serious consequences for the interests of
the employees of the undertaking. This consultation shall be
timely and shall be carried out on the basis of a report from the
central management of the undertaking or group of undertakings,
on which the EWC may put forward its opinion. The final decision
shall be exclusively the responsibility of the central management

of the undertaking or controlling undertaking.

In addition to the annual meeting provided for by paragraph (c),
at least one special meeting between the EWC and the central
management of the undertaking or controlling undertaking shall be
held per year where necessary for the purposes of paragraph (d)
above. This shall be convened by the central management of the
undertaking or controlling undertaking at the request of the
EWC.

The members of the EWC shall inform the workers’' representatives
at establishment or at group undertaking level or, in the absence
thereof, the body of employees, of the content and outcome of the
information and consultation procesi carried out in accordance
with this Annex.
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(g) The operating expenses of the EWC shall be borne by the central
management of the undertaking or controlling undertaking. The
central management concerned shall provide the members of the EWC

"With such.financiai and material resources as enable'them to mest
and perform their duties‘in an appropriate manner. |n particular,
the cost. of the meeting.faciiitieé and interpreiation, and the
éccomodation and travel expenses of members of the Ewc,lshall be
met by the central manégement of the undertaking or controlling

undertaking.

" Article 5, paragraphs 5 and 6, of this Directive shall apply mutatis
mutandis.
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Competitiveness and emplo,qent impact statements

for a Counclil Directlve on the establishment of European Works

What is the main reason for introducing the measure ?

The completion of the Internal market is bound to generate a
process of concentrations of undertaklings, cross-border
mergers, take-overs, Joint ventures and consequentiy, a
transnationalization of - undertakings and groups of
undertakings. |If economic activities are to develop In a
harmonious fashion, this sltuation requires that undertakings
and groups of undertakings operating In more than one Member
State must inform and consult the representatives of their
employees affected by their decisions.

As a result of changes In the structure of undertakings, the
procedures for consulting and disclosing information are often
no longer consistent with these new structures. Whereas firms
have become more complex, in that they have grown or expanded
their operations by setting up subsidiaries or establ ishments
in several Member States, their employees continue to be
informed and consulted In a segmented fashlon, reflecting the
scope of existing national laws and practices.

Existing procedures for informing and consulting employees in a
national context oniy have effect within the ‘legal framework of
that country, only benefit the employees of that State and
generally only relate to activities carried out within national
boundaries. Community legislation intended .to overcome the
territorial limitations of national law with respect to
information and consuitation .of employees of European-scale
undertakings or groups iIs therefore needed.

Featur f ¢

This proposal is intended to apply to : (a) undertakings with
at least 1,000 employees within the Community and with at least
two establishments In different Member States each employing at
least 100 workers; and (b) groups of undertaklhgs with at least
1,000 employees within the Community and with at least two
group undertakings in different Member States which each employ
at least 100 employees within the Communlty Small and medium-
sized undertakings are not covered. :
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SMEs are not covered by the proposal.
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What obligations does this measure Impose directly on
bus inesses ?

Undertakings and groups of undertakings covered by this
proposal shall westablish European Works Councils for the
purpose of Informing-and consulting their employees.

The European Works = Counclil . shall. encompass all the.
establishments or group wundertakings Ilocated within the
Community which employ at least 100 workers. The composition,
functions and mode of operation of the EWC may be determined by
a written agreement between the representatives of employees
and the management concerned. |If there Is no agreement a
standard model shall apply.

The ‘standard model lays down rules on the composition, function
and powers, and mode of operation of the EWC. 1t shall be
composed of employees’ representatives and include a minimum of
three members and a maximum of 30. It shouid meet with
management ~once a year, or twice if consultation is required,
and should be informed about the activities and prospects of
the undertaking and consulted before the implementation of any

decision significantly affecting the employees’ interest.

What Indirect obligations are natlonal. reglonal or local
troritlss LiEaly to | Bus| S

None.

Are there any special provisions In respect of SME ?

St

Wh h

" (a) the competitiveness of ‘businesses?;

‘. -
O I

The competitiveness of a company depends on a number of
factors, one of them labour costs. The costs involved in
setting up andmaintaining a European Workers Council
(E.W.C.) can be consldered as an element of labour costs

For the calculation of the costs of a meetlng of the E.W.C.
the following factors are essentlal )

1. The’ number of partlcipants - In the proposal of the
annex a maxlmum of 30 Is glven : -

2. The number of Member states covered .- between 2 and 12
3. The travel expenses

4. The need of interpreters and the organisation of
interpretation (boxes, equipment).
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5. Accommodat ion

6. Absence from work of the employees participating in the
E.W.C. :

7. Costs of preparation of the meeting including written
documentation in different languages.

A Community undertaking which 1is not a Community wide
undertaking but concentrated in only some Member states eg,
the Benelux or Iberian Peninsula will have much lower costs
and probably less participants than the company with an
E.W.C. with representatives coming from 12 Member States.
Even In the last situation the cost picture will be quite
varied. In some situations interpretation In 9 languages Is
needed, In other companies there might be a company culture
involving work In the "Company language" or In only some
languages. It might be necessary to hire a meeting room and
install all the equipment for interpretation. Participants
may travel by air and stay two nights In a hotel.

It might also be the case that the undertéklng has its own
facilities at its disposal or that the meeting can be
combined with other meetings.

Another difficult element to calculate is the cost of
preparation. In some cases special reports, papers etc.
have to be prepared and other preparatory work has to be
done. In other cases exlsting materlal - In different
languages - can be used.

Taking these elements into account a theoretical
calculation based on doubtful assumptlons seems not very
useful. Still taking as a basis of calculation figures used
for meetings organised by European institutions, a meeting
of 30 experts coming from most Member states with

interpretation in a number of languages will cost some tens
of thousands of ECU’'s. But In such a case this Community
wide company will have at least some thousands of workers

in the Community. Therefore the wage cost per worker will
increase by at maximum 10 ECU per year. In most cases it
can be expected that the wage cost Iincrease per worker will
be less.

It can be said that such a small increase is necessary as a
comp lement of the process of concentration of undertakings
brought about by the completion of the internal market.

It should be added that labour costs themselves are not the
decisive factor for competitiveness but unit labour costs
taking Into account productivity. When - as the Commission
.expects - industriail relations are improved by the setting
up of a E.W.C. and increased Iinvolvement of the employees,
then this might lead to an increase in productivity which
will more than compensate for this marginal cost increase.
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(b) employment 7

This Impact Is hardl!y measurable.

Have_the relevant representative organizatlions been consulted ?

A comprehensive consultative process has been carried out with
both sides of Industry and some of the observations and
comments of the parties consulted have been Incorporated into
the final draft of this proposal.



ISSN 0254-1475

COM(90) 581 final.

DOCUMENTS

EN 04
u
Catalogue number : CB-CO-91-034-EN-C
ISBN 92-77-69138-7
PRICE 1. 30 pages: 3.5Q ECU per additional 10 pages: 125 ECU

Office for Official Publications of the European Communities

1-298S Luxembourg





