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RE-EXAMINED PROPOSAL FOR A SECOND COUNCIL -DIRECTIVE
ON THE COORDINATION OF LAWS, REGULATIONS AND ADMINISTRATIVE
PROVISIONS RELATING TO THE TAKING-UP AND PURSUIT
OF THE BUSINESS OF CREDIT INSTITUTIONS
AND AMENDiNG DIRECTIVE 77/780/EEC

Explanatory Memorandum

. The‘original proposal for a Second Banking Coordination Directive was

submitted by the Commission to the Council on 23 February 19881).

. The Economic and Social Committee delivered its opinion?) on

29 September 1988 and the European Parliament delivered its opinion3)
on 15 March 1989. '

. Pursuant to Articlie 149(3) of the Treaty, the Commission submitted an

amended proposal4) which largely took account of the proposed

amendments.

. On 24 July 1989 the Council unanimously agreed on a common position®)

on which the Council has delivered its reasons®) and the Commission its

observations’).

. The Eurbpean Parliament had its second reading on 20 November 1989 under

the cooperation procedure and voted in favour of one amendment8) .

1y 0J N® C 84 of 31.3.1988, p. 1

2)
3)
4)
5)
6)
7)
8)

0J N° C 318 of 12.12.1988, p. 42

0OJ N° C 96 of 17.4.1989, p. 49

0J N° C 167 of 3.7.1989, p. 33
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6. The amendment proposed by Parliament intends to introduce new. rules
relating to the supérvision of capital adequacy Fequirements.imposed‘on'
‘third country bank branches in the.Community. The Commission is of the
opinion that this amendment fs unnecessary as third country bfanches
will not benefit from the single banking license and tﬁe privileges
associated with it as introduced in the proposed directive. However,
even though the Commission cannot .accept this amendment, it does
recognize the validity of Parliament’'s concern fhat it is desirable
ovef the longer term to ensure that all Member States treat foreign'
bank branches in the same way and that the latter do not enjoy more

favourable treatment than Community banks. For theée reasons the

Commission shall assess the situation with regard to treatment of third

country branches both before and. after impleméntatiqn of thé.directive_

and if necessary propose measures to remedy pqssiblé diétortions of

competition.

7. With regard to the qguestion of comitology the Council proposes to use
the regulatory committee, procedure I11(b) of the Council’'s decision

of 13 July 19879) in Art. 22 of the Council's common position.

8. The Commission thought it appropriate to prdpose in'atl'thé banking "
directives the procedure of regulatory committee, procedure iti(a) of
the Council's deéision of 13 July 1887. This pfocedure gives the
Commission all the powers it needs and it is the only adequate
procedure taking into account the nature of the measures which ﬁill

.have to be taken. In the banking field, the implemeﬁtiﬁg powers will
not be used for a day-to-day managemeht, as it is the caée in ofher
sectors (e.g. agriculture) where the managemént committee procedure is

appropriate.

Ww

This is the reason why the Commission prefers to persist in its
reexamined proposal and vigorously defend the reguiatori committee

version Ill(a).

3T 0J N® L 197 of 18.7.1987, p. 33



10. The Commission would also propose one amendment to Art. 9, para 4 of
the Common position, in order to exténd Vthe duration of measures
regarding decisions concerning future or pending requests for
authorisation and the acquisition of holdings by undertakings from a
third country from three months to Eli months. Such an extension wilil

enhance the effectiveness of those measures as a bargaining counter in

the parallei negotiations with the third country in question.



- RE-EXAMINED PROPOSAL FOR A SECOND COUNCIL DIRECTIVE
ON THE COORDINATION OF LAWS, REGULATIONS AND ADMINISTRATIVE
PROVISIONS RELATING TO THE TAKING-UP AND PURSUIT
OF THE BUSINESS OF CREDIT INSTITUTIONS
AND AMENDING DIRECTIVE 77/780/EEC

Common position of the Council

Reexamined proposal of the Commission

Recitals 1 to 22 unchanged

23rd Recital

Whereas technical modifications to the
laid

detailed rules down in this
directive may from time to time .be
necessary to take account of new .
developments in the banking sector;

whereas the Commission shall accordingly

make such modifications = as are

necessary, after consulting the Banking
Advisory Committee, within the limits of
the implementing powers conferred on the

Commiséion by the Treaty; whereas that

Committee shall act as a "Regqlatdry"
Committee, according to the rules of
procedure laid down in Article 2,
procedure 1lI, variant (b) of Council
Decision 87/373/EEC of 13 July 1987
laying down the procedures for the
exercise of implementing powers

conferred on the Commissionl);

1) OJ No L 197, 18.7.1987, p. 33

23rd Recital

Whereas technical modifications to the

detailed rules laid down in this directive
may from time to time be necessary to take
account of new developments in the banking

sector; whereas the Commission shall

>accordingly make such modifications as are

necessary, after -consulting the Banking
Advisory Committes, within:the limits of
the implementing powers conferred on the

Commission by fhe Treaty; whereas that

Committee shall act as a “Regulatory"
Committee, éccording to >the rules of
procedure  laid down in Article 2,
procedure III,I variant . £il of Council

Decision 87/373/EEC of 13 July 1987 laying
down the procedures for thd exercise of
“the

implementing powers conferred on

Commissionl)

1) OJ No L 197, 18.7.1987, p. 33



Common position of the Council

Reexamined proposal of the Commission

Articles 1 to 9: unchanged

Article 9(1) to (3): unchanged

Article 9(4)

Whenever it appears to the Commission,

either on the basis of the reports

referred to in paragraph 2 or on the

basis of other information that
Community credit institutions in a third
country do not receive national

treatment offering the same competitive
available to
that

opportunities as are
domestic credit institutions and

ihe conditions of effective market

access are not fulfilled, the Commission
may initiate negotiations in order to
remedy the situation.

In the circumstances described in the

first subparagraph, it may also be
decided at any time, and in addition to
initiating negotiations, in accordance

with the procedure laid down in Article

22(2), that the competent authorities of

the Member States must limit or suspend

their decisions regarding requests
pending at the moment of the decision of
future requests for authorisations and
the acquisition of holdings by direct or
indirect parent undertakings governed by
third

The duration of the measures

the laws of the country in

question.

referred to may not exceed three months. -

' States

Article 9(4)

Whenever it appears to the Commission,

either on the basis of the reports
referred to in paragraph 2 or on the basis
of other information that Community credit
institutions in a third country do not
receive national treatment offering the

same competitive opportunities as are

available to domestic credit institutions
conditions of effective

fuilfilled, the

and that the
market access are not
Commission may initiate negotiations in

order to remedy the situation.

In the circumstances described in the

first subparagraph, it may also be decided
at any time, and in addition to initiating
accordance with the
in Article 22(2), that

the competent authorities of the Member

negotiations, in

procedure laid down

must limit or suspend their

decisions regarding requests pending at

the moment of the decision of future

requests for authorisations and the

acquisition of holdings by direct or
indirect parent undertakings governed by
the laws of the third country in question.
The duration of the measures referred to

may not exceed six months.



Common position of the Council

‘that
period, and in the light of the results

Before the end of three—month

of the negotiations, the Council may,
acting on a proposal from the
Commission, decide by a qualified

majority whether the measures shall be
continued;

Such tlimitations or suspension may not
apply to the setting up of subsidiaries
their

the

by credit institutions or

subsidiaries authorised in

the

duly
Community, or to acquisition of

holdings in Community credit
institutions by such institutions or

subsidiaries.

Reexamined proposal of the Commission

Before the end of that six-month period,

and in the light of the resuits of the
negotiations. the Council may, acting on a
proposal from the Commission, decide by a
qualified majority whether the measures

shall be continuéd;

Such limitations or suspension may not

.apply to the setting up of subsidiaries by

credit institutions or their subsidiaries
duly authorised in the Cbmmuhity, or to
the acquisition of hqldings in Community
credit 'ihstitutiqns by' such 'institutions

or subsidiaries.

Articles 9(5) to 21: unchanged

Article 22(1): unchanged

Article 22(2)

2. The Commission shall be assisted by a
committee composed of representatives of
~the States

Member and chaired by a

representative of the Commission.

Articie 22(2)

2. The Commission shall be assisted by a
committee composed of fepresentatives of

the - Member States and chaired by a

representative of the Cdﬁmlssion{



Common position of the Council

The Commiséion representative shall

submit td the committee a draft of the

measures to be taken. The committee

shall deliver
within a time limit which the chairman
may lay down according to the urgency of
the matter. The opinion shall be
delivered by the majority laid down in
Article 148(2) of the Treaty in the case
which the

of decisions Counci i is

reduired to adopt on a prbposa| from the
Commission. The votes of the
representatives of the Member States in
be weighted in the

that Article. The

the committee shall
manner set out in

Chairman shall not vote.

The Commission shall adopt the measures

envisaged if they are in accordance with

the opinion of the Commit{ee.

if the measures envisaged are not in

accordance with the opinion of the

committee, . or if no opinion is
delivered, the Commission shall, without
delay, submit to the Council a proposal
relating to the measures to be taken.
act by a qualified

The Council shall

majority.

its opinion on the draft

Reexamined proposal<of'the Commission

The representative of the Commission shall
submit to the committee a draft of the
measures to be taken. The committee shall
deliver its opinion on the draft within a
tihe limit which the chairman may lay down
according to the urgency of the matter.
be delivered by the
in Article 148(2) of

in the case of decisions which

The opinion shall
majority laid down
the Treaty
the Council is required to adopt on a
proposal from the Commission. The votes of
the representatives of the Member States
in the committee shall be weighted in the
that Articlte. The

Chairman shall not vote.

manner set out in

The Commission shall adopt the measures

envisaged if they are in accordance with

the opinion of the Committee.

If the measures envisaged are not in

accordance with the opinion of the

committee, or if no opinion is delivered,

the Commission shall, without delay,

submit to the Council a proposal relating
to the measures to be taken. The Council

shall act by a qualified majority.



.Cbmmon position of the Council

If the Counci! does not act within three
months of the referral to it the

Commission shafl - adopt the
proposed, unless the Council has decldéd
against those measures by a simple

majority.

Reexamined proposal of the Commission

measures

If on the expiry of three months from the

day of referral to the Council, the
Council has not acted, - the proposed
_measures

_shall  be

adopted by the

Commission.

Articles 23 to 25 and Annex unchanged
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4.7£ at least twe. Member States
‘partially’ior wholly* _apzrovy Lo
,ﬁ,request, the compctent ‘authoritiss
of the Pember _Statg in which the o
‘oldest: branch of - the: pet1t~onev iB
established shal} ver;fy phate
Cof solveﬂcv of. the" Lndertav¢ in
‘relation .to the overall Ope’dtJOﬁ
'which"it undertakes 40 Ehe - Hember
States -which .. have . upproved _th
reguest. However, 3t the r9q1es: of
the undertakmnq anc sub,ect to rkne
unanimods approva, of -the. Membher
-States«cow*ernedl”Ahzs verification
may bg:. uddertaPEn“;xA;me relevant
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T o T branches locatédu.

55'Thé ‘a5Vthﬁdes conferred by .the
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the ‘Merber: Statee ccncerned.
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