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EXPLANATORY MEMORANDUM

| INTRODUCT ION = GEN ERAL_CONS IDERAT IONS

With the adoption of the UCITS Directive(l) in 1985 the first impor tant
step was taken toward coordinating the laws and regulations for certain
‘collectlve‘ Investment = undertakings. The wundertakings covered by the
Directive were thqse'pf the open-ended type which promote the sale of their
_unit#-go'the>publlc in the cbmmunlty and the sole objective of whléﬁ is
invéstmeht;rn transférabld‘securltles. essehtlally‘thosé offlcialiy listed
on stock exchahges or similar regulated markets. The main'purpoée of the
Coordlnatloh_ﬁas to approxlmatebthe conditions of competition between those
undertakings .at Community level and at the same time to ensure more

éffectlvp and more uniform protection for unit holders.

"The Directive laid down provisions for the authorizatlon;' supervision,
stfucture and activities of UCITS and for the information they must publish.
‘Furthermore the Dlreétlve'laid down -~ for the first time in the fihanclal
 sedtor - the”prlnclp]e of mutual! recognition. An author ized UCITS would be
' able to markets its units in other Member States without any further

authorlzatioh as. long as it fulfilled the requirements of the Directive.

At the time of adoption 6{ the DirecfiVe there was a consensus that those
collective investment undertakings not covered should be the subject of
coordination at a later stage, and the regulation of such under tak ings

should untif then be left to national discretion(2),

(1) Council Directive 85/611/EEC of 20 December on the coordination of laws,
regulations and administrative provisions relating to undertakings for
collective investment Iin transferable securities (UCITS), OJ N° L 375,
31.12.1985, p.3.

(2) Sixth recital of the preamble of Directive 85/611/EEC.



The Directive was to. be implemented no later than 1 October 1989 but the
Heilenic Republic and the Portuguese Republic couid postpons the

implementation until 1 April 1992.

As mentioned above the scope of the Directive covers undertakings the sole
object of which is investment in transferable securities, but the Directive
does not define what is to be meant by transferable securities. Due to
different market conditions but also due to different interpretations of
what transferable securities are, dlfferences have emerged from one country
to another as to which instruments coordinated UCITS can invest in. The
‘type of securities in question are in particular short(er) term securities

which often are regarded as being money market instruments.

The UCITS Directive has established an internal market for those
undertakings covered by it but all the investment funds outside its scope
areb still limited to marketing their units domestically. These include
money market funds, real estate funds, futures and options funds, commodity
funds, venture capital funds and funds of funds. Some of those funds do not
appear to be suitable candlidates for coordination at present whereas others
do séem to meet the necessary conditions. One of the factors to be looked
at is the degree of risk an investor is taking when investing in units of
such funds. This proposal should therefore be seen as a second stage in the

process of - coordinating nationai laws governing collective investment
undertakings. It is proposed to expand the scope of the UCITS Directive by
inciudlng monsy market funds and funds investing in units of other UCITS.
At.the same time a number of amendments are proposed the purpose of which is
to update the text of the Directive to bring it more in tine with the
developments which have taken place in other EC legistation within the

financiai sector.
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Il COMMENTARY ON INDJVIDUAL AMENDMENTS
Article 1

Amendment n- 1 - Articie 1(2) — Definitions and scope

This amendment is the most substantial in the proposal because, besides
defining UCITS, transferabie securities and money market instruments, it

also lays down the scope of the Directive.

in the definition of UCITS It .is-proposed to allow UCITS to place capital in
banking deposits in addition to .investing In vtransferable securities.
Banking deposits are one of the safest ways to place assets because the only
risk for deposits Is the default risk of the credit institution where the
deposits have been placed. To reduce the impact of the defauit of a credit

institution a provision on risk-spreading is proposed (see amendment n° 9).

At present UCITS are alliowed to hold ancillary liquid assets in the form of
banking deposits (Art. 19(4)) but only on a temporéry.basis.‘ Under the new
proposal banking deposits will be a tool_availablé to all UCITS on a more
permanent basis. It will also broaden the scope of the Directive becauSe
those funds placing all their assets in banking deposits (cash funds) will

_now be covered.

It is also proposed to inciude in the Directive's scope funds of funds

complying with certain conditions (see Amendment n® 14).

. The definition of "transferable securities” should be the same as that in
the Investment Services Directive (1SD){1), . in order to have as consistent
‘a definition as possible in the secufities field. Only when the ISD has
"been finally adopted will it be possible to say whether its definition of
transferable securities is adequate for the UCITS Directive -or whether

another definition woutd be better.

(1) Counctl Directive .../.../EEC of ...... on investment services in the
" securities field. '
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The definition of “money mérket instruments® (MMI) is based on a similar
definition in the 1SD, but in order to be abie to regard MMI as transferable
securities, and be under the scope of UCITS, they must be transferable and
the Member States must consider the instruments to_ba a) liquid and b) have

a value which can be accurately determined.

The reason why the Commission has chosen to leave it to Member States to
decide whether MMI fulfil the conditions for being an acceptable instrument
for UCITS is that the money markets and the lnstruments‘themselves differ
‘from one Member State to another. A MM} might fulfil the condition in

certain markets but not in others.

Amgndment n' 2 - Artigle 8(1) - depository _
The proposed change means that branches of third country banks may also be a

depository for UCITS organized as unit trusts (see amendment n° 3).

Amendment n’” ~ Artic! nd ~_de itor

The new paragraph 4 will make it possible for credit institutions and
investment firms which have been granted the EC—passport to provide
depository services, to act as depository for a UCITS organized as a unit
trust without being established In the same Member State as the management
company. When the Directive was adopted In 1985 the principles of the EC-
passport for credit institutions and investment firms and of home country
supervision had not been taid down, and it was therefore natural to require
establishment. However, after the adoption of the Second Banking
Coordination Directive and the Investment Services Directive, the logical
consequence should be that the establishment requirement for EEC-coordinated
depositories should be deleted. The proposed text is not a compulsory
requirement but an option to allow such institutions or firms to be

depositories for unit trusts.

The new paragraph 5 is added as a consequence of amendment n° 2 to make it
clear that Member States must not treat third country branches. more
favourably when they act as a depository for a unit trust than they treat

branches of EC Institutions or firms.
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Amendment n° 4 and 5 — Article .15(1)., (2). and (5) - depesitory

Same as amendments n° 2 and 3 but covering the case whare the UCITS is

organised as an investment company.

Amendment n° 6 and n° 7 ~ Article 19

The two amendments are technical consequences of Iincluding money market

instruments in the scope of the UCITS Directlve.

Amendment n° 8 —~ Article 21 - Use of deriv&tlvg;

This amendment is intended to clarify to what extent UCITS can make use of
derivative products. Only financial der ivatives may be used and only when

they are covered by assets which the UCITS already holds.

Amgndment n; 9 — Articio 22 - risk—-spreading

As already mentioned under amendment‘n' 1 the only risk inherent in banking
deposits is the risk of the credit institution defaulting. In order to
spread this risk it is proposed to limit the amount a UCITS may place with a
single credit institution. Credit institutions are supervised and have to
respect strict solvency requirements. Therefore the general maximum of 5%
of net assets as used for transferable securities would probably be too

tight and a 20X maximum is proposed.

Amendments n° 10 and n° 13 - Articles 24 and 25

Technical conseguences of including funds of funds in the definition of
coordinated UCITS.

Amendment n° 11 — Articie 24 - Investment in UCITS

A UCITS may invest up to 5%¥ of Its assets in units of other UCITS. Several
Member States have requested that this figure should be increased because
from time to time it has proven very profitable to pilace anciilary liquid

assets in such units. The proposed new figure is 10%.
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Amendment n- 12 — Article 25(1) - significant inflyence

At present Member States have the discretion to fix how many shares carrying
voting rights a UCITS may acquire in a single company and pending further
coordination Member States shali take account of such limits under other
Member States’ legislation. In order to coordinate the rules and ensure
consistency with other financial directives it is proposed to introduce the
limits which are used for the definition of qualifying holding in the iSD
and the Second Banking Directive. The limit would then be 10¥ of the
capital or of the voting rights. v

Amendment n° 14 — Article 26a - Funds of UCITS
The new Article establishes the conditions which will aillow UCITS only

investing in units of other UCITS to come within the scope of the Directive.
Such UCITS are called "Funds of UCITS". Funds of UCITS may invest only in
units of other UCITS complying with the Directive but not in units issued by
funds of UCITS. They will also be allowed to hold ancillary liquid assets.
A fund of UCITS may invest in as many UCITS as it wants but must never

invest more than 20% of Its assets in a single UCITS.

A specific ruie is provided for to ensure adequate disclosure in the

prospectus of the retated costs for investors.

Amendment n° 15 — Article 44(2) - Advertising

When a UCITS wants to market its units in another Member State the 1985
Directive requires that it comply with provisions governing advertising in
that State. |In the meantime a rule on advertising haé been adopted in the
Second Banking Directive which ailows credit Institutions to advertise their
services through all available means of communication in the host Member
State subject to rules adopted in the iInterest of the general good retating
to the content of such advertising. A similar provision appears in the ISD.
Again here the Commission is of the opinion that an up-dating of the UCITS
Directive requires the inclusion of similar advertising provisions for UCITS
so that UCITS selling their units in other Member States can make use of the
same means of advertising as credit institutions and investment firms

marketing investment certificates on a cross-frontlier basis‘



Amendment n° 16 = Article 47 —-translation

Article- 47 requires that documents and information which must be:published:
are. to° be - translated into at -least:-one of the official languages :of the
Member States where the units are marketed. The change will bring the text

in line with Jurisprudence in this area.

Amendment n° 17 - Article 50 — professional secrecy

The Community provisions on professional secrecy have been further developed
since 1985. First during the discussion of the Second Banking Directive and
secondiy in connection with thg ISD. In order to have the- maximum
consistency as ‘regards the provision§ on~professi6nal secrecy throughout
the flnahclal services legislation, it is proposed to bring Article 50 into
Ilhe with the corresponding provisions in the ISD. In this connection it
shouid -be remembered that in some Member States the.same authorities are-
supervising UCITS and * one or: more of the  other -types of financial .
institution and it would be ‘very inconvenient for them to have to respect

different sets of rules for professional secrecy.

Amendment n° 18 - Article 53a - Comitology
The Article specifies that the procedure for making technical amendments to

the Directive shall be that laid down in a future directive establishlhg a
securltles.markets committee. In this context it should be borne in mind
thdt the Council has currentiy before it two parts of cOmmissloh proposals
whose objective Is'the setting up .of ““regulatory committees" in accordance
with procedure Illa as defined in Council Declsion‘87/373/EEC, with a view
to making technical adaptations to the forthcoming directives on the capital
adequacy of investment flrms'and credit institutions (CAD) énd on investment

services in the securities field (I1SD).

When the Council adopted its common position on CAD on 27 July 1992 and on
1SD on 21 December 1992, it decided to reserve the exercise of implementing

powers to itseif at this stage.

At the same moment, it expressed its intention subsequently to take a
dectsion'on the creation of a regulatory committee not only in respect of
CAD and ISD but also for other directives in the securities markets sector

such as the present UCITS directive.



The fieids in which such technical .amendments can be applied will be
clarification. of definitions and alignment of terminology but also changes
in investment ceilings where such changes will not lead to more strict

requirements for the UCITS.

- Article 2

Finai provisions

The first paragraph requires Member States to comply with the Directive by
1 July 1994 at the latest.

The second paragraph stipulates that, when Member States adopt the necessary
provisions of national law, these must contain a reference to this Directive

or must be accompanlied by such réference when they are officially published.

Paragraph three deals with the transmission to the Commission of the main

brovisions of national law adopted by the Member States.

Article 3

This Article contains the usual wording 16 the effect that the Directive is

addressed to all Member States..



- PROPOSAL FOR A COUNCIL DIRECTIVE
AMEND ING DIRECTIVE 85/611/EEC ON THE COORDINATION OF -LAWS,
_ REGULATIONS AND ADMINISTRATIVE PROVISIONS RELATING TO
UNDERTAKINGS FOR COLLECTIVE INVESTMENT IN TRANSFERABLE SECURITIES
(UCITS) - |

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

. Having regard to.the Treaty establishing the European Economic Community,

and in particular Article 5?(2) thereof,

Having regard to the proposal from the Commission,

'!n.cooperétlon with the.European.Parliament.

Hévlng regafd to th;.op‘nion of the Economic and Social Committee, -

Whereas the scope of Council Directive 85/611/EEC was confined initially to
cdllectlve investment undertakings of the open-end type which promote the
sale of their units to .the pubiic.in the Community and the sole object of
which is investment in transferable securities; whereas it was?enviSaged‘in
thé preamble to Directive 85/611/EEC that undertakings falling outside its

scope would be the subject of coordination at a.later stage;

_Whereas money market funds and.-funds -of funds have shown a considerable
ﬂgroﬁtﬁ> in \cér§ain-vMember States in recent years; whereas these two
categorie§ of‘ funds, given their operational features and investment
op]eci. may be regarded. as very close to UCITS; whereas it is desirable to
bring these funds within the scope of Directive 85/611/EEC. since the
éttspnment, of thﬁs objJective will facilitate the removal of the
restrictions on ihe free circulation of the units of these funds in the
Community and such coordination is necessary to bring about a European

capital market;
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Whereas thes inclusion of money market funds is achieved by allowing UCITS
to invest freely in money market iInstruments; whereas money market
instruments cover those classes of transferable Insfruments which are’
normally dealt in on the money market, for example treasury and local
authority bills, certificates of deposit, commercial! paper and bankers’
acceptances; whereas Member States should have the option of choosing the
iilst of eligible money market instruments. on the basis of objective
criteria to take account of the existing structural differences in thes

money markets of different countries;

Whereas, to take markets developments into account, it is desirable that
the investment object of UCITS Is widened in order to permit them aiso to

invest In banking deposits;

Whereas only UCITS Iinvesting sotely in units issued by other UCITS (fund of
UCITS)'may be brought within the scope of Directive 85/611/EEC; whereas a
fuﬁd of UCITS may be identified on the basis of a minimum number of UCITS
in which it can -invest; whereas it Is important that a fund bf UcITsS
ensures to investors an adequéfe‘degrea of disclosure on the costs they

incur;

Whereas it Is approprlato'that, save explicitiy mentioned examptions, the
>ru|es . laid down for the authorization, supervision, structure and
activities of UCITS and for the information to be pubiished should apply to

money market funds and funds of UCITS as well;

Whereas, for. prudential reasons, UCITS should avoid assuming an excessive

concentration of banking deposits to a single credit Jnstitution;

Whereas many directives have been adopted in the financlal'fleld in recent
years; whereas it seems therefore advisable to bring some Articles of
Directive B5/611/EEC more in {ine with existing provisions of the Community

legislation;
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Whereas Counci l Dlrectlvé 89/646/EEC and Directive .../.../EEC (Investment
Services Directive) provided the basis for the single licence to supply
financial .services to credit institutions and investment firms
respectively; whereas. Member States should not therefore restrict the
freedom of UCITS to choose a depository established in another Member State
and author.ized under the above Directives.. .

Whereas it is desirable to make the single market accessible to
institutions and firms of third countries in respect of the depositary
function; whereas it Is essential to provide that the rules applied to
such firms may not be more favourable than those for branches of
institutions and firms from another Member State;

Whereas Article 21 of Dlre;tive 85/611/EEC contains the rules under which
UCITS are alloWed to use derivative instruments; whereas it Iis necessary
for the protection of Iinvestors to provide for a harmonized framework by
introducing a minimum quantitative ceiling for the utitization of financial
derivatives; whereas, considerlng.the new portfolijo management techniques
which have developed in recent years, it Is desirable that UCITS may use,
in compliance with the above quantitative Iimit, financial futures and
options for the purpose of adjusting their portfolio’'s composition*on |
temporary basis;

Whereas the current limit of 5% concerning the possibility for UCITS of

investing in other UCITS proved to be too stringent in certain markets;

Whereas Article 25(1) of Directive 85/611/EEC envisaged a coordination of
the concept of significant influence at a later stage; whereas, given the
result achieved in this field in other Directives, it is desirable to

define significant influence in terms of a quantitative limit;



Whereas it is appropriate to favour the reduction of costs related to
translation of documents in the cross-border marketing without impairing

the degree of investor protection;

Whereas technical adaptations to the rules laid down in this Directive may
from time to time be necessary to take new deveiopments in the investment
funds field Into account; whereas it is desirable to set a general
criterion to define the technical nature of modifications; whereas it is
important that these technical modifications should be adopted in

accordance with the procedure established in Directive .../.../EEC,

HAS ADCPTED THIS DIRECTIVE:
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Article 1

In Directive 85/611/EEC as amended by Directive 88/220/EEC the following

amendments are made:

1.

In Article 1, paragraph 2 shall be replaced by the following:
“2. For the purposes of this Directive
i. “"UCITS" shall, subject to Article 2(1), be undertakings:

- the sole object of which is the collective investment in
transferable securities and/or to place deposits with
credit institutions of capital raised from the public and
which operate on the principle of risk-spreading, or

- the sole object of which is the coflectlve investment in
units of other UCITS in accordance with the provisions in
Article 26 a) of capital raised from the public and which
operate on the principle of risk—-spreading, and

- the units of which are, at the requsest of holders, re-
purchased or redeemed, directly or indirectly, out of those
undertakings’ assets. Action taken by a UCITS to ensure
that the stock exchange value of its units does not
significantly vary from their net asset value shall be
regarded as equivalent to such re-purchase or redemption.

il. “Transferable securities” shall mean transferable securities as
defined in Article 1 of Directive (.../.../EEC) (ISD).

"Money market instruments® which, for the purposes of this Directlve;
shall be regarded as transferable securities, shail mean those

classes of transferable instruments normally deait in on the money
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market which the Member States consider to:

- be liquid and
- have a value which can be accurately determined at any time or at

least with the frequency stipuilated in Article 34."

In Article 8, paragraph 1, is replaced by:
“1. A depository must have an establishment in the same Member State

as that of the management company."

In Article B the following two paragraphs shall be added:

"4. Notwithstanding the provisions in paragraphs 1 and 3 the
competent authorities may allow unit trusts freely to choose a
depository which is authorized to do safekeeping and administration
of securities Iin one of the Member States according to Directive

B9/646/EEC or Directive ...........cc0vuuen. (1SD).

5. Member States shal!l not apply to depositories which are branches
of institutions or firms having their head office outside the
Community, when commencing or carrying on their services, provisions
which result in more favourable treatment than that accorded to
depositories which are branches of institutions of firms having their

head office in the Community."”

In Article 15, paragraph 1, is replaced by:
“1. A depository must have an establishment in the same Member State

as that of the investment company."”
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in Article 15 the following two paragraphs shgll be added:

‘4. Notwithstanding the provisions in paragraphs 1 and 3 the
coﬁpetent author i t1es may allow investment companies freely to choose
a depository whlch is authorized to do safekeeping and administration
of securities in one of the Member States according to Directive
89/646/EEC or Dlirective e ... (I18SD).

5. Member States shall not apply to depositories which are branches
of institutions or firms having their head office outside the
Community, when commencing or carrying on their services, provls!ons
which resuit In more favourable treatment than that accorded to
depositories which are branches of institutions of firms having thelr

head office in the Community."

In Article 19 the following shall be added to paragraph 1

*and/or

(e) money market instruments®.

In Article 19, paragraph 2(b) aftgr "10% of Its assets in debt
instruments”, shall be added ", other than money market instruments,"”
In Article 21 the following paragraph shall be added:

'"3. In this cbntext UCITS may carry out transactions in financial
derivative instruments provided that the exposures relating to these
instruments are covered in the sense that UCITS must hold assets
which may réasonable be expected to fulfil actual or potential

obligations which exist or may arise as a result of the derivatives

themse | ves. "
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10.

11.

12.

13.
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In Article 22 the following paragraph shall be added:

“6. A UCITS may place no more than 20% of its assets on deposits
with the same credit institution or credit institutions within the

same group."”

In Articie 24, paragraph 1, the words "of the first and second
indents of Article 1(2)" shall be replaced by: "of the first and
third indents of Article 1(2)(i)".

in Article 24, paragraph 2, the fligure "5%" shall be replaced
by: "10%" '

In Article 25, paragraph 1, shall be reptaced by the following:

“1. An investment company or a management company acting in
connection with all of the unit trusts which it manages and which
fall within the scope of this Directive may not acquire any shares
carrying voting rights which directly or Indirectly represént 102 or
more of the capital or of the voting rights or which make it possible
to exercise a significant influence over the management of the
issuing body. The voting rights referred to in Article 7 of Directive
88/627/EEC shall be taken into consideration.”

In Article 25, paragraph 2, third indent, the words “"of the first and
second indents of Article 1(2)" shail be replaced by: "of the first
and third indents of Articie 1(2)(I)".
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After Article 26 the folliowing new Article 26a shall be added:
“Article 26a

Notwithstanding Article 24(2), Article 24(3) first subparagraph and
Article 25(2) third Indent a UCITS (hereinafter referred to as a
*Fund of UCITS") may invest its assets in units issued by other UCITS
provided that the following conditions are met:

(a) a Fund of UCITS must Iinvest Iits assets exclusively in units
issued by UCITS subject to the provisions of this Directive and
may bhold ancitlary liquid assets but must not invest in
transferable securities or In units issued by other Funds of
uciTs; '

(b) a Fund of UCITS must not invest more than 20% of its assets in

a single UCITS which meets the criteria set out in (a);

(c) a Fund - of UCITS must describe iIn its instruments of
incorporation or fund rules and in |its prospectds or any
promotional literature the characteristics of'the UCITS in the
units of which It Is authorized to invest. The prospectus must
clearly describe the nature of fees, charges, taxes,
commissions and other costs which directly or indirectly are

expected to be borne by the Fund of UCITS’ unit-holders.".



15.

16.

17.
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in Article 44 paragraph 2 shall be replaced by the following:

"2. Nothing in paragraph 1 shall prevent UCITS with head officeé in
other Member States from advertising their units through all
available means of communication in the host Member State, subject to
any rules governing the form and the content of such advertising

adopted in the interest of the general good."

In Article 47 the following words: "in at least one of that other
Member State‘s officlial languages”, Is replaced by: "in a language
which is easily understandable for the investors concerned in that

other Member State*,

Article 50 shall be replaced by:

"1. Member States shall provide that all persons who work or who
have worked for the authorities referred to in Article 49, as well as
auditors and experts acting on behaif of these authorities, shall be
bound by the obligation of professional secrecy. That means that no
confidential Information which they may receive in the course of
their duties may be divulged to any person or authority whatsoever,
except in summary or aggregate form, such that individual UCITS
cannot be identified, without prejudice to cases covered by criminal

law.
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Nevertheiess, where a UCITS has been declared bankrupt or is belng'
compuisorily wound up, confidential information -wh&ch .does not
concern third parties involved in attempts to rescue that UCITS may

‘be divulged iIn civil or commercial proceedings.

2. Paragraph 1 shéllv not pfevent the éuthofltles' of the varlous'
',Member States referred to in Article 49 from exchanging information
“in accordance with this Directive.  Such information shall be subject

to the conditjqns:of professional secrecy referred to in paragraph 1.

3, ;Member States may cbh¢lude co—operatiqn agreementé prqviding for
_exchanges of Information with the competent 'authbritiésv of third

countries onpy'lf'the Informatlonndlsclosed'ls subject to guaréntees

of professionaliseCrecy at least equivalent to those referred té:in

this Article. ' |

'4.‘ The authorities referred to in  Article 49 which receive
confidential information under paragraphs 1 or 2 may use it only in,

- the course of their duties:

- fo check that the conditlons govefnihg the taking up of the

- business of UCITS are met and to facilitate the monitoring of the
conduct -of such ‘business, especially with regard to administrative"
and accountlng procedures and_internal_control mechanisms, or

- to impose sanctions, or

- in an administrative appeal against a_declsion of the competent -

aUthorities.'dr

- in court proceedings, initiated under Article 51(2).



5. Paragraphs 1  and 4 shall not preciude the exchange of

information:

(a) within a Member State, where there are two or more competent
authorities, or '
(b) between Member States, between competent authorities and:

- authorities responsible for the supervision of other financial
organisations and insurance undertakings and the authorities

responsible for the supervision of financial markets;

- bodies invoived in the liquidation of UCITS and in other similar

procedures, or

- persons responsible for carrying out statutory audits of the
accounts of UCITS and other financial Institutions,

in the discharge of their supervisory functions. The information
received shall be subject to the conditlions of professional secrecy

referred to in paragraph 1.

6. This Articla shall not prevent an authority referred to in
Article 49 from disclosing to those centra! banks which do not
supervise UCITS individually such information as they may need to act
as monetary authorities. Information received in this context shall
be subject to the conditions of professional secrecy referred to in

paragraph 1.
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7. In addition," notwlthstandlhg the provisions referred to in
paragraphs 1 and 4, the. Member States may, by virtue of provisions
Iald‘down by law, authorize the disclosure of certain information to
other departments of thelr centra!’ government. admlnistratlons'
responsible for legisiation on the supervision of . credit
lnstitutions.»flnancialflnstitutions, investment firms and insurance
undertakings and to inspectors acting on behalf of those depaftments.-
However. such disclosure may be made only ‘where necessary for reasons

of prudentlal control

The Member States shall, however, provide that information received
under paragraphs 2 and 5 may never be disclosed in thefcases.referred

to in this paragraph except with the express consent- of the competent

'authoruties which disctosed the information®.

After Article 53 the followingenew Article 53a is added:
“"Article 533

The technical modifications to be made to this Directive ‘in the
foIIoWing areas shall be adopted in accordance with the procedure

laid ‘down in Directive .../.../EEC:

- clarification of the definitions in order to ensure uniform

applicatlon of this Directive throughout ‘the Community;

~ adaptation of the ceilings referred to in Articles 19(2) and (3),
21(3), 22, 24(2), 25 and 36(2) where such adaptations will not lead
to more strict requirements for the UCITS In order to take account

of developments on financial markets;
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- aligmment of terminology on and the framing of definitions in
accordance with subsequent acts on firms and related matters.

Article 2

1. Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive by

1 July 1994 at the latest.

When Member States adopt the measures referred to in the (first
subparagraph, thay shall contain a reference to this Directive or shall be
accompanied by such reference on the occasion of their official
publication. The methods of making such a reference shall be laid down by

the Membar States.
2. Member States shall communicate to the Commission the text of provisions
of nationa! law which they adopt in the field governed by this Directive.

Article 3

ihis Directive is addressed to the Member States.
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MPACT: 3

THE IMPACT OF THE PROPOSAL ON. BUSINESS . -

with special reference. to small and medium-sized enterprises (SMEs)

Title of proposal

Proposal

for a Council Directive amending Directive 85/611/EEC on the

coordination of laws, regulations and administrative provisions refating to

undertakings for collective investment. Iin transferable securities (UCITS).

‘Document reference number: COM

The proposal |

Taking - account of the prlnClplé of subsidliarity, why is Community

“legislation necessary in this area and what are. its main aims?

The main aims of the directive are:

a)

b)

To broaden the scope of the UCITS Directive by including money
market funds and.fund .of funds whereby the authorization of such

funds will be mutually recognized and they will benefit from the

_freedom to market their units in the other EC Member States:

To revise some of the provisions of the UCITS Directive to take
account of daevelopments which have taken place since 1985 within

other EC-regulations concerning financial institutions.

Since the main aim of the directive involves the removal of barriers to

cross-border marketing of units issued by money market funds and funds

of funds legislation at Community level is necessary.
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Ihe impact on buginess

Who will be affected by the proposal?

-Which sector of business

The UCITS which are already under the scope of the Directive and the
money market funds and funds of funds which are proposed to be inciuded
in the scope wiil be affected. A UCITS Is composed of a management
company and a depository. The depositary function is normally carried
out by a big credit institution whereas the management function Iis
undertaken by a management company often set up by big éredlt

institutions but not excliusively.

-Which sizes of business (what is the concentration of smail and medium
sized firms)
In principle all UCITS should be affected Iin the same manner

irrespective of their size

-Are there particular geographical areas of the Community where these
businesses are found
The majority of UCITS have their registered office in the financial

centres of the EC countries.

what will businesses have to do to comply with the proposal?

The majority of money market funds and funds of funds which will come
under the scope of the directive are aiready authorized and supervised.
The rest will have to be authorized. However all of them wiil have

thelf freedom to market their units within the EC increased.
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4. Wnat economic affect Is the proposal likaly to have?

-0On emp loyment
Even if the UCITS sector is managing very large amounts of money -the
number of employees is relatively very small. The proposal is not

expected to have much influence on empioyment in the sector.

-On Investment and the creation of new businesses
The increased marketing possibilities might foster the activities of

money market funds and funds of funds.

-On the competitive position of businesses
To the extent that money market funds and funds of funds start to
market their units In other Member States the competition between such

funds shouild Increase.

5. Does the proposal contain measures to take account of the specific
situation of small and medium sized flrms (reduced or different
requirements etc)? ' '

No. All UCITS must comply with the same provisions.

Consujtation

6. List the organisations which have been consulted about the proposal and

outline thoir main views.

European Federation of Investment Funds and Companies (EFIFC).
The EFIFC, which represents the interests of the sector in general has
infofma]ly been consuited during the preparation. The Federation very

much supports the principles of the proposal.
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