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AMENDED PROPOSAL FOR A COUNCIL DIRECTIVE ON
DEPOSIT—GUARANTEE SCHEMES

EXPLANATORY MEMORANDUM'

Reminder of procedur

.0On 6 May 1992 the Commission adopted a. prdpoéal for a Directive on

deposit-guarantee schemes,! which wasﬂ sent . to the Couhcil by letter

dated'14 June.

‘The - Counci | immediatély forwarded this text to Pariiament and to the

Economic and Social Committee, and on 14 July began to examine the

proposal.

The Economic and Social. Committee unanimously adopted an opinion on the
Commission proposal at  its 300th plenary meefing'which took'place in

Brussels on 22 October.?

The European Parliament adopted the legislative resolution embodying the
opinion of‘ParIiament on the Commission proposal ‘for a Council Directive

at its sitting of 10 March 1993.

This amended proposal has been drafted to take account of fhe outcome of

the consultation of these two institutions.

The Eufopean Parliament and the Economic and Social Committee bhave
welcomed the proposal .for a ‘minimum degree of_‘harmonization and
recognized the justification of opting for branch depositors to be’

guaranteed by the home-country scheme.
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i, Comments on amendments

ujThe European Parluament has suggested two ‘key amendments to the Directive,
_ ?namely an increase ln the mlnrmum amount of the guarantee from ECU 15 000 to
hdl'ECU 20 000 and the exemptlon from compulsory membershnp of a deposit-
~?guarantee scheme of authornzed |nst|tut|ons which receive deposits from the
'fpubllo but already enjoy protectfon because they belong to a scheme which
“ guarantees the instituttonshthemselves (and therefore their depositors).

.. in severai Member States, the federative body, where it exists, belongs to
ithe ‘national guarantee'scheme in other Member States, this is not possible
'because both “the guarantee scheme and the network itself are organized

dlfferently

1 ”Parliament explains its proposal in the new recital which is partly taken

over in'the amended proposal “this recalls the efficiency of these schemes
and observes that they satlsfy the Directive’'s: objectlves even though they

"pursue a slightly different protection goal".

3‘5Comment570n“indivjdualAArtioles
 Article 1
'f,wlth greater clarity"fn mind, two definitions have been added to

paragraph 1= these tWO def;nxtlons take over unchanged, the ones already

4"used in Arttcle 1 of the first banking Directlve

The defnnltlon of deposlts has been amended to exclude from the Directive's
scope bonds of a speclal nature the holders;#of, which. already .-enjoy

protectnon because these~securities are linked to property guarantees, which

guves their holder a prror:ty rlght to relmbursement out of the proceeds of

the sale of the mortgaged property

This exclusion was also requested by the Economic and Social Committee.
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In Article 1(2) a reference has been added to cover the case of banks which
deposit in another bank "funds entrusted to it by one of its clients”. In
the view of Parliament, the client must not forfeit his guarantee and "the
principle of the ‘beneficial owner’ expanded in Article 5(3) should apply,
provided- that the existence ahd identify of the beneficial -owner can be-
established".3. | -

Article 2

The inclusion in Article 2 of the content of Parliament‘s amendments N03’8.f
10, 11 and 12, all of which relate to this Article, has required it to be
redrated more extensively than is warranted by the 'striét content of the
amendments, because it was necessary to clarify‘certain pofnts which had

become necessary for the cohesiveness of the whole text.

For example, it was necessary to spell out the limits of the exemption and
to amend the details of the exclusion procedure stightly in order'to comply
with Parliament’s request for the Article to make clear that it is the
guaranteé scheme, or rather its mahagers, which undertake the.exclusion. It
was therefore necessary to add that they cannot do so unless authorized by
national law and with'the consent of the supervisory authorities; this Was
not-explicitly stated'in the initial version of the fext but does not change

its meaning.

The wording adopted in Article 2(1) of this amended proposal corréspondé in
"spirit to Parliament’'s suggestion, stating the exemption conditions more
fully (institutions must be covered by a scheme which guarantees their total

solvency).

With regard to Article 2(3) the Commission had proposed that, after
exclusion from a guarantee scheme, deposits (old or new) be guaranteed for a
one-year period: S ) - ' ' ‘
The Economic and Social Committee requested that this one-year guarantee bg
limited to deposits existing at the time of the exclusion.

3 Document PE 202.403/fin. (Explanatory statement, p.15).



Parliament requested that thus guarantee be Iumlted to exustung deposits and

to those placed W|th|n one month of the exciuslon

,The Commissron wnshed an interventlon by the supervnsory authorities to make
dr impossrbie for credlt |nstitut|ons not covered by a guarantee scheme to
receive new deposits and therefore supported Parliament’ s request for an

amendment of thlS ponnt

articies

Articie 3 has chlefly been amended to |ntroduce a rule which states that
Member States shall take account of the coverage which may be received by

branches establlshed by credlt |nst|tut|ons w:th their head offlce outside

) 'the Committee |f they already beiong to a guarantee scheme (thls must be at

Ieast equivaient to the scheme in force in the Member State in which they

are Iocated)
5'nrtic1e 4
Articie .4 increases “to ECU 20 .000 the ‘minimum ievei of compensation,

‘ provndes that deposlts of "Vitai importance " may be guaranteed in their

_ entirety and adds a review: clause

.. For-this review clause’, a period of five years has been laid down (instead

. of the two years requested); the period could of course be shorter if

".necessary, but it seems to befthe<minimum within which some expérience can

be acqulred Five years might even prove insufficient in view' of the

' \'experience involved snnce _it is very desnrable for recourse to the

deposit-guarantee scheme to remain exceptlonal.

‘fheftwo—year;period enviSagedn'by'Parliament<is somewhat unrealistic given
‘the soundness ot European institutions and the supervision to which they are
subject. - Any  monetary readjustments that Member States might consider
“necessary are permitted.at any time, since the Directive allows for -the

‘level of coverage to befset'above the harmonized minimum.



Article 6

. Article 6 sets out the'details concerning information. W

B

None of the other amendments requested by Parliament and the Economic and
Social Committee has been adopted. The two.institutions have been informed

of the reasons behiqd the rejection of their amendment reguest. .

111, Parliament ;mgndmgntg ggt;lngludgd the amended proposal.

17th Recital (amendment No.4)

This Rec?tal concerns Article 3 -(treatment of ,branches of third-country

institutions), paragraph 1 of which--has been amended in line with

Parliament’s amendment.-No 12. --However, the amendment- requested. for this

‘Recital concerns Article 3(2); which has not been amended: ‘there s

therefore no Teason to delete, -in order ‘to satisfy Parliament, the

‘requirement ° to inform. debqsitors, which is an essential part . of

Article 3(2).

Article 1

There are six amendments to- this Article. '~ Amendment No 5 ‘adds two
definitions (credit institution and branch), which : there has been no

difficulty in taking over in the modified proposal, and —an exception:.

-covering a particular category of .bonds, defined in-a previous directive,. .

‘which may also be adopted. - -Two amendments requested by Parliament have not

beéen able to be adopted: - the last indent of the amendment -refers to
cdtégories of bonds which are not covered by -uniform arrangements at
European level and are thus listed in the -annex, with certain Member States

wishing them-to be covered by the Directive, with oihers not requiring this.

‘The -reference to "“interest due -and not paid" raises the problem of

contractual freedom: the method of calculaiion described by,Parljament may .-
well be the most common one, but the contracting parties should be able to
envisage. others (such an-.addition would prohibit this, which does not seem

proportionate).



Amendment No 6 would comp!efely change the whole tenor of the Commission
proposé] aé regards non-availability of deposits, by lengthening the ten-day
period indefinitely. The ten-day limit is necessary if the provision is
not to lose all effect, and it is even desirable that the guarantee should

.begin to be paid to depositors before the ten days have elapsed.

Amendment No.20 refers to deposits made in order to defraud the system.

There seems no point in specifying that such deposits- shall not be-
reimbursed, precisély because they are not deposits to be repaid “under the
!egal'and contractual conditions" applicable to them (Article 1(1)). If
the fraud is discovered before payment, they will of course not be covered
by the guarantee and if the fraud is discovered after payment, the sums
received will have to be returned to- the guarantee system, not under this

Directive but under ordinary law of each Member State.
Article 2

There are four amendments concerning this Article, two of which have been:

tak’an over 'in the amended proposal.

-Amendment No 8 refers to postalh-banks, in connection with .Article 3 of

. Directive 77/780/EEC, which specifically excludes certain of them. Their

inclusion is thus erroneous.

fhe main point of this amendment is to loosen the requirement for all
recognized institutions to join a deposit-guarantee scheme. The Commission
is- able io accept some very limited exceptions to the principles lying
behind the Directive, but their scope must be specified in a "communautaire”
way and must not be dependent exclusively on assessment by national control
authorities. This is why it has been possible to adopt amendment No 21,
referring to systems designed to protect institutions (the scope of the
exception to be defined by the amended proposal) and not amsndment No 8,
which refers to ‘"coverage which is recognized as comparable by the

supervisory authority concerned".

Amendment No 9 affirms a principle of non-discrimination which derives from

the Treaty and not from this Directive, and it has therefore been taken

over.



Articie 4a (new) amendment No. 16

This amendment adds an Article to the.Directive in order to enable ::-
depositors to take direct action against- the deposit-guarantee scheme.
There is no doubt some reason for this inthose countries where only

‘nstitutions which are members_of the scheme will-.be able to have recourse

-to the courts. At CommunLty level, however'-the practioa| scOpe of this

amendment is |likely to be |limited, : as.. depositors-. -With branches will

necessarily have to exercise this- rlght in another Member State .- The

-Commission proposal therefore does not take over this amendment .

Article 7 amendment No 18

This amendment reduces the time limit for payment from three months to two..

This touches on an essential -poihi:~1n- the - Commission proposal: the

three month I|m|t cannot be reduced as nt |s |n any case extremely short .

glven the ver|f|catcon operatlons wh:ch have to be carr:ed out before maklng
payments. The checks may be made very long and dlfftcult by,the disorder, -
often encountered in the accounts of credit 'insijtutionS'hwhioh, are in

crisis..

Annex - point 6 (amendment No 19) oL e

The purpose of this amendment is to delete-pension funds from the annex -and . .. =

so to make 1t,c°mpulsory~to.cover*them. _~This does not_take account of the

" very different arrangements covering suohvfunds. Certain countries¢ where .

pension funds are much better uprotected,,by other - domestic -rules, are: -~
radically  opposed to bringing - them within. the ~scope of bank. deposit

protection schemes. . o




COMMISS 10N

Amended proposal

INITIAL. PROPOSAL -

THE COUNCIL OF THE~EUR6PEAN_COMMUNITIES;

Havfng regard to the Treaty establishing

the European Economic Community,.'and in
particular the first and third -sentences
of Article §7(2) thereof,

‘Having regard to the proposai. from ‘the
‘Commission,
the. ' ~European

In . cooperation with

-Parliament,

4 .
‘Having -regard to the .opinion of :the

\ ’Economic and .Social *Committee,

Tenth recital

Whereas, however,. the harmonized guarantee
]evel must- not be too low in:order not to
leave too great a- number of deposits
outside the minihum‘protectioh thresﬁold;

whereas in the. absence of statistics on

.the amount and distribution of deposits in-

Community  credit institutiohs, it seemed
reasonable to‘take as a basis the median
guarantee offered by the national systems;

whereas that amount is ECU 15 000;

for a Council Directive

~Whereas -
guarantee

“in order not

on deposit-guarantee schemes

AMENDED PROPOSAL

Tenth recital

-however- the '~ harmonized

level must- not be .too low
to . leave too great. a

depositors -outside the
minimum protection threshold; whereas
it seems
basis an amount of 'ECU 20 000 as the

number of

reasonabie to take ‘as -"a

‘harmonized guarantee - level: '




INITIAL PROPOSAL

Eleventh recital

. Whereas in the six Member States which are

above-:théf MGdian levei, the guarantee
schemes offer - depositors a
their‘deposits which is higher; whereas it
doesAnoﬁ seem appropriate-to require that

" these schemes, éertain of which have been

introduced only~ recently pursuant to
Recommendation 87/63/EEC, be amended on

this point;

HAS ADOPTED THIS DIRECTIVE:

coverage of.

AMENDED PROPOSAL

Eteventh recital

Whereas some - Member .States offer
depositors- a coverage of  their

deposits which is higher; whereas it

does not seem appropfrate to require
that. thesé-schemes, certain of which
. introduced: only

have been recentiy

‘pursuant to Recommendation 87/63/EEC, - -

be amended on this point;

. Fourteenth recital a (new)

Whereas harmonization of
deposit-guarantee - .schemes in the.

Community must under no -circumstances

jeopardize schemes based on_  the

protection of. - institutions,
particularly - as : they have
demonstrated their . efficiency; .

whereas some Member States may accept

that _institutions participating in.

such schemes, which pursue a slightly

different protection goal, satisfy

the Directive's objectives;

Jo



INITIAL PROPOSAL
. Article 1

“For - the purpose of this Directive,

fo|IOW|ng deflnltlons shail apply:-

the

" forms a_ legally dependent part of a

‘Degpéit- credit balances which result from

funds Ieft in accounts or from temporary

' sutuatlons dernvung from normal banking

transactions and - which the credit

institution must repay under the legal

contractual conditions applicable,

and

and

- claims for which negotiable certificates

~ have been issued by a credit institution;

The other definitions are unchanged.

" the following -

AMENDED PROPOSAL
Article 1

1. For the purpose of this Directive
.definitions shail
apply:

Credit institution: an_ undertaking

whose business is to receive deposits

or other repayable funds from the

public_and to grant credits for its

. own account.

Branch: a place of business which

credit institution and which conducts

directly all _or _some of _ the

‘operations inherent in the business

" of credit institutions; any number of

branches set up in the same Member

State by a credit institution having

its head office in_another Member

State shall be regarded as a single

branch;

Deposit: Credit balances which result
from funds left in accounts or from
temporary situations deriving from
normal! banking transactiqns and whieh
the credit institution must repay
pnder the legal and contractual
conditions applicabie, and ctaims for
which negotiable certificates have
been issued by a credit institution,

with’ the exception of bonds which

satisfy the conditions of
Article 22(4) of the Directive
concerning undertakings for

collective investment in transferabie
securities (UCITS) (88/220/EEC);

o
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- INIT 1AL - PROPOSAL - AMENDED PROPOSAL
Article 1 (end) ' Article 1 (end)
Z. The following shall be excluded from 2. The following shall be excluded
any repayment by the'guarantee schemes: ~from any repaymenfuby the guarantee
' " schemes; '

'~ the obligations towards other credit
institutions; - : ' - subject to the provisions of
Article. 5(3), the obligations

. - subordinated loans. in respect of which towards other credit- institutions;

there exist binding -agreements whereby

such ‘loans are not to be repaid until - subordinated loans  in respect of
after settlement .of all other debts. in which . there - exist binding
the event of the bankruptcy or agreements whereby such loans are-
liquidation of the credit institution. “not to -be -repaid - until after

settlement of all other debts .in
the event of the bankruptcy or
liquidation .  of the credit
institution..

)



INITIAL. PROPOSAL

Articie 2

.-1. Each Member State shall .ensure .that-on

its territory .one or

deposit-guarantee schemes -are  introduced
in- which . atl .credit  institutions
authorized

Articie 3 -of

in that. Member State - under
Directive 77/780/EEC must

take part. .The schemes -shall ..cover .the

depositors -of branches set. up. by such

institutions in other Member States.

2. Unchanged.

‘mor-e.

AMENDED PROPOSAL

Article 2

:¥. Each. Member State -shalil ensure
that .on. its territory .one or more
.deposit-guarantee schemes are

introduced.: With the exception of

.the. _.cases referred to in the
foliowing subparagraph, no

institution authorized in.that Member

State. . under Article 3 - of

Directive 77/780/EEC - ma
deposits uniess it is a member of one
of these schemes. The -schemes shall

cover the depositors of branches set

. accept

up by such institutions in other
Member States.

Nevertheless, Member States may
exempt a credit institution from

taking part in a deposit—-guarantee

scheme if that institution belongs to
a scheme which protects the credit

institution itself and in particular
guarantees its liquid assets and its
solvency, provided that:

- such protection is recognized as
equivalent to that provided by the

author ized scheme or schemes, and

- the protection concerned is not

that granted to a public credit
institution by Member States
themse |ves or by local

their

authorities.

(3



INITIAL PROPOSAL
Article 2 (end)

3. If one of the credit institutions

- required by paragraph 1 to take part in

the scheme or one of the branches granted

voluntary membership under paragraph 2
does . not comply with the obligations
‘incumbent on it' as a member of the

deposit-guarantee scheme,

authority which issued the authorization

shall be notified.

After taking alt the measures necessary to

secure compliance by the credit

-institution, or branch .thereof, with its

obligations and'aftef ndiing the decisions

taken by the supervisory authority (for

example reorganization or withdrawal of

. the authorizatibn), the guarantee scheme

"may exciude the credit institution or

" branch.

in that case, the guarantee covering the

institution’s . depositors shall be

maintained for twelve months.

the supervisory

. AMENDED PROPOSAL
Article 2 (end)

3. If one of the credit institutions

required by the first subparagraph of

paragraph 1 to take part in the

scheme or one of the branches granted
voluntary membership under
paragraph 2 does not comply with the
incumbent it
the

supervisory

obligations on as a
of

the

member deposit-guarantee

scheme, authority
which issued the authorization shall

be notified and, in_cooperation with

the managers of the guarantee scheme,

‘shall take all appropriate measures,

including the imposition of

penalties, to secure compliance by

the credit institution with its
obligations. ‘
if, as a result of these measures

compiiance by the credit instiiution,

or branch thereof, with their

obligationé is  not

managers of the guarantee scheme may

exclude the credit institution or

branch, where national law authorizes

such exclusion and with the explicit

consent of the supervisory authority.

In that case, the guarantee covering

the deposits with that institution,

or branch thereof, which were placed

no later than one month after the
date shali ‘ be

maintained for twelve months from the

of exclusion,

date of exclusion.

secured, . the "

14



INITIAL PROPOSAL
Article 3

1. Subjec{ to Article 9(1) 1of
Directive 77/780/EEC, Member States may
stiputate fhaf’the branches establishéd_by
‘credit institutions with their head office
outside the Community must join a deposit-
'?:guarantee scheme in operation on their

territory.:

2..Unéhanged

3. Uhchangedj

AMENDED PROPOSAL

Article 3

1. Subject to Article 9(1) of
Directive 77/780/EEC, Member States
shall ensure. that the branches
established by credit institutions
with their head office outside the

Community receive coverage equivalent

to  that applicable in the Member

State concerned under the terms of a -

guarantee scheme to which their

parent institution belongs.

Failing this, Member States may

stipulate that the branches

established by credit institutions

with their head office outside the

Communi-ty must join a deposit-

their territory.

. guarantee scheme in operation -on.



INITIAL PROPOSAL ‘ : : AMENDED PROPOSAL
'Artficl‘e’_ 4 Article 4
1. The" deposlt guarantee schemes sha!l 1. The deposat guarantee schemes

4»st|pulate that the aggregate deposuts of a shall stxpulate that the: aggregate
iiguven deposutor must . be covered up to deposits of a glven depositor must be
ECU 15 000 in the event of -a financial covered up to ECU 20 000 in the event
‘ ‘crlsls in a crednt institution rendering of a flnancial crisis tn -a credit
t deDos:ts unavailable ' "“f- ' . |nstitutron . renderlng  deposits

unavallable
- 2. Unchanged.

3. This Article shall not preciude 'the 3. Thrs Article shail not preciude .

retention or adoption oprreuisieneMWhich the - retentlon ‘ er _ adeptron . of

offer a higher_guarantee'eetting. _ _ provrsuonS'g: whlch - offer' Qgre ‘

Vi

rehensrve

;fin part:culgr }byi. extendung;, the -

. cateqories of rnvestors protected by.f
the" qu [antee or: rarsnng the maxamumfjj

) evel ”'g gensatlon ngr slall it -
reclude '*"doption ef provasiong o

‘stlpulatlnq that certgln deDO§Its of.p

V|tal |mportgnce such s pension

ut.ﬂifunds must ‘be guaranteed |n thelr ;
"‘ajgntlretx R EEE

I|m|t the guaranteefg '”ﬁember‘ states ayf : thei*f‘"

24_ Member States may -

;{prOV|ded for in- Daragraph 1, or that~:guarantee prov1ded for |n paragraph 13L-’V"

m'referred to in paragraph 3 to.a specnfled. or - that referred to |n paragraph 3 to:f'
" percentage of the dep03|tsr_ However the 'a' specnfced percentage ._Qf : the
percentage guaranteed must equallor-exceed deposrts “ However,, the pereentage,f
90% of the aggregate¥dep0site_unti1'the guaranteed must equal or exceed”90%
amount to -be paid under- the fguarantee: of the aggregate deposuts untih theff»
reaches ECU 15 QOO.)f : J}ff3% : ' amount to be paid under ‘the guarantee:
e | reaches ggg~gg_ggg :




INtT 1AL 'PROPOSAL -

.+ .~ AMENDED PROPOSAL

Article 4 (end)

5. No later -than five years after the

date mentijoned in Article 8(1), the’

.-Commission shall present a report to

the Council! on the application of

this Article, - accompanied - if .

- ne sary by - proposals _which _ in

... particular take. account of changes in

- the banking -sector and ___in " the

economic _and monetary . situation in -

. the Community.
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“2. Unchanged. %-ul’}fffjb:zi
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INITIAL PROPOSAL

Article 5:
Article 6
1. Member States shall ensure that the

managers of thg credit institution provide
deposito;s w{ih the information necessary
for them to identify the deposit-guarantee
scheme in which the institution and its
branches take part within the Community.
The limits or ceilings applicabie unﬁer
shall be

the deposit-guarantee scheme

indicated _in a readily-comprehensible

manner. - ..

AMENDED PROPOSAL

Unchanged

Article 6

1. Member States shall ensure that

the managers of the credit

institution provide depositors with

the information necessary for them to
identify the deposit—-guarantee scheme
in which the
branches téke pari within the

Community. The amount of

coverage

under the deposit guarantee shall be

compénsatiqn‘ - and

‘obtain compensation.

Annex:' Unchanged

made ayailable to depositors.

lnformation -shall_ also be gjven at

i

. first requesfion the conditions for

which must be fulfilled in order to

-',lArt}cles 7 tols;:Unchqngeq.

the v'formalitie's"_~

institution and its .
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