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By letter of 16 January 1980 the President of the European
Parliament,in accordance with Rule 48 (3) of the Rules of Procedure,
referred petition no. 41/79 introduced by representatives of nine

artificial insemination companies to the Committee on the Rules of
Procedure and Petitions.

At its meeting of 18 March 1980 the eommittee, in accordance

with Rule 48 (3), declared this petition admissible, appointed . .-
Mr Patterson as rapporteur and decided to request. the Qgigion of - the
Legal Affairs Committee. -

At its meeting of 3 December 1980 the c.ommittee discussed the opinion °
of the Legal Affairs Committee, and at its meeting of 16 February 1981

the committee decided to draw up a report on this petition. in accordance
with Rule 48 (4) of the Rules of Procedure.

v — e e e

e e
"The draft report was discussed py the comnittee at its meeting of

23 April 1981 and adopted by 7 votes to O with 1 abstention.

The committee decided to request that the present report be taken
on the agenda of Parliament without debate in accordance with Rule 34 of
the revised Rules of Procedure.

Present: Mr Nyborg, chairman: Mr Malangré, vice-chairman;
Mr Patterson, rapporteur: Mr Chambeiron, Mr Frangos.{deputizing for
Mr Vandemeulebroucke), Mr van Minnen (deputizing for MrS‘Kouaéiiﬁfam),
Mr Prout (deputizing for Mr Turner) and Mr Verroken.

ey

The opinion of the Legal Mffairs Committee is attached, *
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The Committee on the Rules of Procedure and Petitions hexreby
submits to the European Parliament the following motion for a resolution,
together with explanatory statement:

MOTION FOR A RESOLUTION

on petition no. 41/79 concerning the incompatibility of French Artificial
Insemination Monopoly with the Treaty of Rome

The European Parliament,
- having regard to 'Petition No. '41/79, ¢4v i C

- havinyg regard to the report of the Committee on the Rules of Frocedure
and Petitions and the opinion ovf the Legal Affairs Committee
(poc. 1-184/81),

1. Supports the Commission view that there are two distinguishable aspects
of artificial insemination - the distribution of goods (i.e. the semen)

and the provision of the service of insemination;

2. Urges the Commission to proceed with the action it has instituted
against the French Government under Article 169 for an alleged
infringement of Article 37 with all possible speed;

3. Believes that the Commission should investigate further several aspects

of the French monopoly system acting under Articles 85 & 86;

4. Believes that the delay of two months beyond the deadline by the French
Government in replying to the letter sent by the Commission is
unacceptable;

5. Requests the Commission to make available the Commission's letter and
the French reply to;the,CommitteeAdﬁfthGLRulea of Procedure and Petitions
(while maintaining the need for confidentiality) and regrets that the
commission has not cooperated on this point so far;

6. Endorses the opinion of the Legal Affairs Committee that the Commission

should draw up proposals to resolve the problems relating to the

doctrine of “"acte claire";
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8.

10.

calls on the Commission to report back to the competent committee on
further actions concerning this guestica;

Believes that, while the petitioners have a genuine grievance =

as evidenced by the Commission action against the French Government -
fnany of their actions have clearly been cohtrary to French law and
affirms that redress should be sought entirely through legal and
congtitutional means; '

Requests the Commission to investigate whether sinilap-éircunéténtes
exist in other Member States:

Instructs its President to forward this resolution together with the
report to the Commission.

-6 - PE 72.270/€in.
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EXPLANATORY STATEMENT

Introduction

1. The background to this petition which concerns artificial
insemination monopoly in France is outlined in paragraphs 1 - 3
of the opinion of the Legal Affairs Committee annexed to this

report ‘seep. 19). The petitioners make twb allegations:

a) that the French Artificial Insemination Monopoly contravenes
Article 37 of the EEC Treaty; and

b) that the French courts have been flouting Article 177 of the
EEC Treaty by not referring the matter for a ruling by the
Court of Justice.

The petitioners make reference enly to these two Articles. As the
Legal Affairs Committee notes, however, an examination of the matter
indicates that other Articles may apply: for example, Articles

59 - 62 (on services), or Article 86 (abuse of dominant position).

A short description of the French system of local artificial
insemination monopolies will be found in paragraphs 4 and 6 of the
Legal Affairs Committee opinion, and supplementary information is
given below.

2. The opinion of the Legal Affairs Committee was adopted at its
meeting 27 - 28 October 1980. However, recently a number-of’ -:
devglopments have taken place which affect the matter raised by the
petitioners and which at that time could not be taken fully into
account by the Legal Affairs Committee. Thus, the Commission went
some way towards meeting the case raised by the petitions when, by
letter of 25 September 1980, it instituted action against the
French Government under Article. 169 of the EEC Treaty.

Meanwhile, an increasing number of cases, in some instances
involving the petitioners themselves, have been working their way
through the French courts.

Both these developments have now reached a critical stage, and

it is for this reason that the Committee on the Rules of Procedure
and Petitions has decided to present a report on the matter.

-7 = PE 72.270 /fin.
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TBE_ FRENCH SYSTEM

Legal Framework

3. The legal framework governing art ificial insewination get up
in 1946 did not establish a monopoly syt laid down reguirements
for a licence to be issued for the sugply of semen for use outgide
the breeder's own herd.

The law on livestock brseding of 28th. December 1966 (Article 5)
did establish a system of local monopolies, so that artificial
insemination can only be carried out under the direction or control
of centres authorised.by the French Mimistry of Agriculture. It
should be rioted that this monopoly -dees not apply to breeders
wishing to inseminate artificially tkeir own herds: that is
permitted under the system.

4. Two categories of activity cam be distinguished: those relating
to the production of semen and those connected with the act of
insemination itself. The difference in function has been reinforced
by the existence of two different types of centre. Within each
geographical zone one ingemination centre is granted exclusive
rights to operate by the French Ministry of Agriculture. Normally,
the insemination centres have contracts with given production centres
which provide a regular supply of semex. They can, however, obtain
supplies from other centres on behalf of breeders within their zone
by individual orders. There may be a supplementary charge involved
in individual orders to cover extra testing costs etc. which the
Commission consider to be justifisble in most cases.

5. The importation of bulls' semen from other Community Member

States is subject to the issue of anm import licence, which must be

accompanied by the following documents:

- a pro forma invoice indiecating the quantities of straws ordered;

- & genealogical certificate of the bull;

- official results of control tests on the bull;

- certificates showing the results of tests taken in an agread
laboratory in the country of origin.

When the merchandise is presented at the frontier the following

documents have to be produced:

- commercisl invoice;

- import licence;

- Health certificates.

Authorisation to import is only gqiven to recognised centres of

production or to an approved intermediery organisation, acting on

behalf of one of these centres.

- 8- PE 72.276 /fin.



6. UNCEIA (National Union for Breeding and Artificial Insemination
Cooperatives), to which all officially recognised centres belong,
accounts for virtually all the semen imperted from abroad. In practice,
a breeder wanting to use semen of .a foreign bull from outside France
applies to his local centre which.mill- import the semen for him through
UNCEIA. The French authorities advance this practice as reason why
artificial insemination should be regarded as a unified act. They argue
that to give anyone the right to .import semen would in effect give them
the means to break French regulations.

7. "La guerre de 1l'insemination®

There have been skirmishes between the French authorities and certain
private insemination centres even since the introduction of the present
system in 1966. In recent years, the efforts of both the authorities
and the monopolies themselves to close down these private centres have
been particularly vigorous.

8. 1In 1973 police raided a private insemination centre at Lavoux in
the Vienne, owned by M. Delage, one of the petitioners. The intention
was to confiscate semen and equipment from the centre. The police,
however, met with resistance from local farmers, who for nearly three
weeks sustained a seige. Tear gas was used. Eventually the Préfet
withdrew the police. Later, the farmers went on the offensive and
themselves attacked the local monopoly.

9. Another raid took place on 3rd April 1980 against Montbéliarde-Sélection
in the Jura, a centre owned by another of the petitioners, M. Richeme.
The following is an account of what took place:
"On Thursday morning, April 3rd at 8 o'clock, three hundred riot
police with an armoured car and a lorry equipped with a crane
surrounded the artificial insemination centre and confiscated:
everything except the bulls. They carried away with them the
microscopes and all the containers of semen. The laboratory which
was installed in a van was loaded onto a lorry and confiscated.
A helicopter was wheeling overhead while the riot policemen were
at work."
It subsequently emerged that the raid had not been in accordance with a
regulation requiring the owner to be informed of any such action.: In this
case, no warning had been given of the impending confiscation. It was
carried out under powers conferred to the Préfet of the Jura under the

law of 1966 establishing the insemination monopoly. |
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10.
other ways. ©On the leth' 1

signatory of the petitmh.

court Cases
11 L]

b)

e)

The strength of

?’:
8

Those involved :Lp m‘imth tznmmtion eentrias outside the
: e ',x%hemselvea the subject of

i , L' ; The monopolies
have clamed that privuﬁ eemrw wie carrled out the service
of insemination, whqaﬁm h@? wﬁ %157 permitted to produce
semen. There is eviaened of & &mmed effort in recernt

years by the monopoligs to remoys the threat of competition

from the private centres. On the ‘P¢her hand, the courts have
not always been corwimaaa of th&-—q&so-fer damages: for example,
the court in Lavel, om 18th. WW 1980, aswarded the local
monopoly damasges of cnly 1 Frznein l-‘tanc {though the monopoly has

appealed).

Aunthor The French authorities have
also been taking detarntined steps to0 ensure that the monopoly
law of 1966 is observeéd. At the @ame court in Laval on the
same day, 18 local iﬁsaminators g&tﬂe find 1,000 French Francs

S

(though the public gzhsactor hi Aikewise &ppealed agaimat the

Fkay

later summoned to qu:;;g Fpn 18th Fe&ru»ary, where they faced the

r’io

P hcenm “to practise insemination.

failing to declare ét;ti#s oﬁ%&i&n which he was importing into
France from another ggmunlty ccmﬁtry. There e&n be little doubt
that Mr Delage was !mw;gﬁgly xg@’a:dvfention '0f the’ law.  'On the
other hand, it should bé:notga Whﬁ when semen being imported
into France has been detlsred, this has resulted in confiscation.
This case, however, is mot yet &dficluded, since the authorities
have called for an additional repert on the matter which should
be available in May. }
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INSEMINATION SYSTEM ... ... e

Lo

12. The Commission has.exapined. the French regulatioms governing

the importation of semen outlined.above and concluded that the

right to import - if confined,.as- at-present, to authorised

centres ~ could constitute an infringement of Article 37 of the

EEC Treaty and of Article 2.of the Council Directive no 77/504/EEC.
This Directive states that Member . States should not restrict or

impede, on zootechnical grounds,-"intra~Community trade in the

semen and embryos of pure bred breedimg--animals of the bovine species”.
The Commission has instituted an 2zetion against the French government
under Article 169 of the.EEC Treaty .alleging infringement of these

Articles.

13. Applicability of Article 37 of the EEC Treaty
There is some dispute about whether artificial insemination

involves just the provision of services or whether it also involves
the distribution of goods. The French government has maintained

that the provision of semen and the service of artificial insemination
are indivisible. This stems from a ruling by the Conseil d4'Etat

that artificial insemination constitutes the provision of services
(case 155/73 30.5.74) and thus falls outside the scope of Article

37, which the European Court of Justice has held to apply only

to goods. (Thus, if the French view is accepted, the importation

of semen would be subject to Articles 59-66, not to the Chapter
covering the distribution of goods, Articles 9 to 37.)

14. The Commission view is that there are two distinguishable
aspects of artificial insemination: the distribution of goods,
i.e. the semen, and the provision of the services of artifidiaml
insemination. This distinction is the basis for the Commission
action against the French government for infringement of Article 37.
Semen is, according to Annex II of the Treaty (05.15) an
agricultural good ("animal products not elsewhere specified or
included"). Therefore, it is logical to count the importation
and distribution of semen as subject to Articles 9 - 37 covering
the free movement of goods, and the act of insemination itself
as a service, which in turn is covered by Articles 59 - 66.

- 11 - PE 72.270 /fin.



15. The view of the Commigeien, in th@géggnion of the Committee,
is correct. The Committee considers éh@&iiméicle 37 ghould be held
to be applicable to the follewing argas, v;@ﬁting to importation:

i. importation procedure

ii. pricing policy of the mongpolies

iii.quality control

iv. abuses of procedure. ¥
All these should be considered and resolved in the light of the

Commission action.

Importation Procedure

16. The present procedure for ‘importation is outlined above (paras
5 and 6). The Commission censiders that @& strict application of
Article 37 requires the liberalisation of importation beyond the
authorised centres. As well as being able .to request the local
cooperative to place a special order for ‘semen to be imported, if

the action under Article 169 preveils, altgrnative procedures would
have to he permitted. The Commission has iadicated that the follewing
would be acceptable: each breeder would 9@ allowed to import semen
himself and then take it to the local artificial insemination centre:
alternatively, he would be able to place the order direct with centres
in other Community Member States and arrange for the gemen to be
imported direct to the local menopoly.

17. One of the allegations against the local monopolies is that
they refuse to carxry out artificial insemimation with semen purchaged
abroad by the breeder. In the Commigsion's view, any such refusal
/after the action is resolved) would constitute a breach of Article 37
and also possibly provide further evidence of contraventions of
Article 86 of the EEC Treaty.

P i ic . .

18. The pricing policy followed by the local cooperatives is the
second aspect which requires clarificatiopn. Normally, any special order
placed by the cooperative entails an extr® charge, the justification
being that additional administrative, research and testing costs are
incurred by the monopoly. Where orders fiom other centres within
France are concerned this may well be a legitimate levy. But, where
imported semen is involved this practice zuns into several difficulties.
Any levy or tax placed exclusively on imperted semen is discoriminatory
and thus contrary to Article 37 of the Treaty. It could also be in
contravention of Articles 85 and 86.




19. The major problem lies in determining the cost of the service of

insemination itself. Normally, the cemtre charges an inclusive price
covering research and testing costs.. But what justification is there

for imposing a surcharge on importad semen which has already undergone
testing in the country of origin? Alse; is it legitimate to levy a
surcharge on such semen to contribute towards research costs within France?
20. One point is clear, if.the.autherised centres are found by the
Commission to be charging for.the service of artificial insemination in

a discriminatory way, i.e. imposing a.surcharge for inseminating with
imported semen, then the. Commission should censider further action under
Articles 37 and 85 and 86. |

Quality Control

21. Some of the questions posed above can partly be answered by
consideration of the quality control function enjoyed by the local
cooperatives. If the quality comtrol-tests:carried out in the Member
State of origin are "equivalent" to the- tests required in France,

then they should provide am acceptable proof of the:qualitysofiii, "
the semen. ' If, however, the French authorities were to rule:&hady .|
testing was only valid if carried out in France, thea:the Commission
view is that this would constitute:. discrimination - unless.«ii = - .
the French could show that the tests carried out were significantly
different.

22, There are, of course, problems of definition here. Who ie to
deem whether a test is "equivalent"? What degree of difference is
necessary for the tests to be adjudged "significantly different"? 1Ih
this connection, it should be noted that pending before the Council is

a Commission proposal acting as a.follow up to Council Directive

No. 77/504/EEC, which aims further to free intra-Community trade in

"the semen and embryos of pure bred animals of the bovine species".

1f adopted, this directive would lay down mutually acceptable standards.

Abuses in procedure ]
23. The Commission is currently studying the Lancien-~Lebras case.

The importers, Mme. Lancien and M. Lebras, applied teo UNCEIA to import,
through their local monopoly, 1915 straws of semen of a particular bull
in July 1977. They waited nine months before receiving a reduced'
quantity of only 930 straws. They allege that UNCEIA was responsible
for the delay and for the reduction in the order.

- 13 - PE 72.270/fin.
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Here there is a cle&r link bétween the issues @t stake in the
current Commission action for 1nfr1ngement of Article 37 and possible
contraventions of Articles 85 and 864- .relating to competition and
abuse of dominant position. The Commission clearly has a responsibility
to establish the facts in the Lancien-Lebras case and this should be
done without necessarily waiting. for the outcome of the current action
against the French government. o

oo ot '
24. A further case alleging,difficmlties caused by the local
monopoly in the importation of ,sewen ‘has- recently been reported from
near Angers. This bears. investigetion-by the Commission. A group
of twenty farmers wished to impert semen from a bull in Germany.
They accordingly applied to.the ilocal monopoly cooperative to be
told that importation would involve a delay of some four months.
There was also the possibility of -a higher price being charged for
the insemination itself than if the montpoly's own suppliers had
been used.
REFERRAL UNDER ARTICLE 177 OF THE EE TY

25 .Article 177 of the EEC Treaty deals with the referral by
national courts for an interpretation by the Community Court of
Justice of the Treaty itself, or of acts and statutes flowing
from it.

Any court or tribunal of a Member State, " if it considers that
a decision on the question is necessary to enable it to give
judgment”, has the option to ask the Court of Justice for a ruling.

However, "where any such guestion is raised in a case pending
before a court or tribunal of a Member State, against whose decisions
there is no judicial remedy under nat ional law, the court or tribunal
shall bring the matter before the Court of Justice".

26 There is, then, no obligation on the lower courts which have
been hearing the cases outlined above to make referral to the Court
of Justice. On the other hand, there is such an obligation on the
Cour de Cassation (in civil cases) or on the Conseil d'Etat (in
administrative cases).

In the judgments of the Cour de Cassation to which the

petitioners refer, however, there has been no referral for an
interpretation. The French courts have interpreted Article 177

- 14 - . PE 72.276/fin.



to mean that referral is ohly obligatery if the question of Community
law is such as to prevent them giving a judgment: i.e. if the law is
not clear. This is the doctrine .of "acte claire" to which the
opinion of the Legal Affairs Committee refers.

217. It is no part of the duties-ef. the Rules Committee itself to
provide an interpretation of Article-177. The Legal Affairs Committee

is already engaged upon an "own.initiative" report on "the responsibility

of the Court of Justice in the.Communities for the uniform application
of Community law in Member s;qtqsﬂFQndwst&tes in its opinion that it
will bear the petition in mind in the work on the report.

The Rules Committee, however, can strongly endorse the opinion
of the Legal Affairs Committee that the Commission should make
proposals to resolve the problems relating to the doctrine of "acte
claire"”.

28. In the particular matter raised by the petitioners, however, the
developments of the last year have introduced an important special

factor.

Whereas it can be argued that no issue of Community law arose
prior to 25 September last year, the fact that the Commission then took
action under Article 169 regarding a possible breach of Article 37
must surely give rise to doubt on the matter.

No case has so far reached the Cour de Cassation since
September last year, but could well do so in the coming months.

In addition, new actions have begun in lower courts since
September. In January of this year, for example, the local monopoly
took action in Boulogne against a private inseminator. The case
came to court on February 11, but no reference for interpretation to
the Community Court of Justice was made.

OTHER_ISSUES
Applicability of Articles 85 and 86 of the EEC Treaty

29. The French monopoly covers only the act of insemination (mise
en place) rather than the supply of semen itself. The Legal Affairs
Committee points out that the existence of a monopoly is not contrary
to the Treaty in itself; but that the behaviour of a monopoly might be.

- 15 - PE 72.270/fin.



Articles 85 and 86 are relevant in this context; the Commission 'has~
considered the possibility of an action under Article 86 (abuse of
dominant position). The Committee understands that further consideration
of a second action has been suspended until the action under Article 37
ﬂas been resolved. There are several aspects of the operation of the
monopoly which the Commission has investigated relating to the
application of Article 37 (see above parasl3 to 24). The Committee
believes that further investigation into these issues should be
undertaken by the Commisahxuu&egﬂany changes effected by the current
action have been implemented and ‘evaluated.

30. A monopoly with the role of ensuring quality control is maintained
may well prove acceptable and legal under the Treaty: some method of
quality control is essential, and each Member State in practice retains
some form of central control for this purpose. The geographical

nature of the French systaem, however, cannot be justified under this
heading, and demands further investigation by the Commisgsion.

The question of the nature of the monopoly is concerned not only
with the avowed function of the monopoly, but with the actual effect
its operation has on the market. Further investigation is needed
by the Commission to ensure that the monopoly of service is not
de facto a monopoly of supply and thus a distortion of competition
(Art. 85). Two aspects are particularly relevant: the effect on
a) supply and b) intra-Community trade.

31. If, in matters relating to an alleged breach of Article 85 or 86 of
the Treaty, the facts are put in issue by an enterprise after the
Commission has initiated an action and sent a statement of objections,
then the Commission procedures entitle that enterprise to make a written
defence, and, if they wish, in their defence to request an oral hearing
(Article 7(1), Regulation 99/63 of the Commission). In addition to the
undertaking which sought a hearing being invited to the hearing, the
competent authority of each Member State for the purpose of Regulatien
17/62 of the Council would be invited to delegate a representative to
attend the hearing. The Commission is also, pursuant to Article 7(2) of
Regulation 99/63 entitled to afford to any other person the opportunity

of orally expressing his views, and this would mean that if the Commission
felt their presence would be helpful, one way or another, the complainants
could be invited to attend and participate in the proceeding.

Although such evidence as might be given at the hearing is unsworm
there are certain safeguards designed to ensure that wrong or misleading
evidence is not presented. The Commission then proceeds to consider all

- 16 - PE 72.270/fis.



the submissions made by the complainant and the submissions made by the
undertaking against whom the proceeding was initiated, and if the Commission
is satisfied that there had been an abuse of Article 85 and/or 86, and if it
were established that that abuse had a significant effect on trade between
Member States, the Commission would proceed to take a decision. Before such
@ decision is taken it is submitted in draft form to the Advisory Committee
for Restrictive Practices and Abuse of Dominant Positions - a committee
which is composed of experts in competition law from each Member State.

This committee gives its opinion on the decision proposed.

32. This procedure could lead to a Commission decision on the alleged abuse
of Article 85 and/or 86. It is also open to the Commission to propose a fine.
It is to be noted that an appeal lies to the Court of Justice in’Luxembourg
from any decision taken by the Commission.

——— g

Discrimination on grounds of nationality in the establishment of the
local monopolies.

33. In 1979 Continental Artificial Insemination Ltd. applied to
the French Minister of Agriculture for authorisation to establish

a centre for the distribution of bulls' semen. Their application
was refused on the grounds that authorisation to inseminate was
"given to a circumscribed area within which the holder of an
authorisation is the only one entitled to work. The area for which
the authorisation was requested had already been allotted."

On the face of it, therefore, there could not have been
discrimination on the grounds of nationality.

However, the Legal Affairs Committee notes that all the
centres have been set up under French law and by French companies.
Further investigation is needed by the Commission into the
allegation that discrimination occurs.

Here we are in the field of the right of establishment under
Articles 52 - 58 of the Treaty. It is relevant that Article 53
states that Member States "shall not introduce any new rastrictions
on the right of establishment in their territories of nationals of
other Member States". The law in France, of course, only dates
from 1966.

Delay

34, Proceedings against the French Government under 169 were

- 17 - PE 72,270/fin.



instituted in September 1980. A letter was sent on the 25th, requesting
a reply within two months. The French Government did not in fact
reply to the Commission until 25 January 1981 - two months late.

Saveral points arise:

a)

b)

c)

d)

It is not satisfactory that Member States igmnore deadlines set
by the Commission.

Nor is it satisfactory .that the Commission apparently took few,
if any, steps to ensure that the deadline was met, despite the
fact that the failure of the French Government to reply by
November was raised with .representatives of the Commission in
the Committee on Rules and Petitions at the time. At its
meeting in February, the Committee was at first informed that
the French reply had only been "& few days" late. Only under
pressure did the Commission reveal the extent of the delay.

Neither the Commissien's letter te the French Government, nor
that Government's reply, have been made available to the Committee.

Despite the fact that action was taken by the Commission under
Article 169 in September, this has apparently been ignored by
the French courts. This fact relates directly to the second
issue raised by the petitioners: the failure of the French
courts to apply Article 177 of the EEC Treaty.

- 18 - PE 72.270/fim.



OPINION OF THE LEGAL AFFAIRS COMMITTEE

Draftsman: Mr MEGAHY
On 24 March 1980 the Legal Affairs Committee was asked to give its

cpinion on the petition to the Committee on the Rules of Procedure and
Petitions.

On 3-4 June 1980 the lLegal Affairs Committee appointed Mr Megahy draftsman
of the opinion.

On 27-28 October 1980 the committee considered the petition on the basis
of a draft opinion (PE 66.942). At the same meeting it adopted the draft
opinion.

Pregent: Mr FERRI, chairman; Mr MEGAHY, draftsman; Mr DALZIEL, Mr D'ANGELO~-
SANTE; Mr DONNEZ; Mr GEURTSEN; Mr JANSSEN VAN RAAY; Mr MALANGRE:
Mr PROUT; Mr SIEGLERSCHMIDT; Mr TYRRELL; Ms VAYSSADE

PE 72.270/fin.
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I. ntr tio

1. This petition has been sent to Parliament by representatives of nine
artificial insemination companies. The first eight listed in the petition
are French companies which are members of the &NCIA (National Association
of Artificial Insemination Centres); the niqﬁﬁh is a company registered

in the United Kingdom. Mr Audras, the signatéry whose name, occupation,
nationality and permanent address are shown on'the petition in accordance
with Rule 48(1) of the Parliament's Rules of Procedure, is both President
of the ANCIA and a director of the United Kingdom company.

2. The petition has two aims. The first is to draw attention to and
protest at the alleged incompatibility of the Insemination Monopoly with
Article 37 of the Treaty of Rome and the Frenchﬁaourts' alleged refusal
to refer the question of such possible incompatibility to the Eurocpean
Court of Justice for a preliminary ruling under Article 177 EEC. The
second is to press for action by the Commission and the Court of Justice
of the European Communities. The petition does not however call for
specific action by the European Parliament.

3. Since it is the Commission, not the Parliament, which under Article
169 of the EEC Treaty has the power to act against a Member State which
has failed to fulfil a Treaty obligation, it would be inappropriate for
the Legal Affairs Committee to carry out a detailed investigation of the
alleged incompatibility of natiocnal laws with the Treaty. It can however
examine whether such an investigation appears to be needed. If so, it can
recommend that Parliament call on the Commission to act. Similarly, it is
not for Parliament to review the decisions of national courts. But it is
legitimate for it to consider whether the Treaty-based system of justice
is proving satisfactory.

4. The French system was set up under Law 66.1003 of 28 December 196€6.
Briefly, it operates as follows. France is divided into a number of
geographical zones; each zone is served by cne artificial insemination
company authorised by the Ministry of Agriculture to operate in that area.
The companies, which are in practice all cooperatives, have formed the
UNCEIA ('Union Nationale des Cooperatives d'Elevege et d'Insémination
Artificielle') to provide mutual assistance and information.

5. The petition alleges that the French system contravenes Article 37
of the EEC Treaty, paragraph 1 of which reads as follows:

- 20 - PE 72.270/fin.



'1. Member States shall progressively adjust any State monopolies

of a commercial character so as to ensure that when the transitional
period has ended no discrimination regarding the conditions under
which goods are procured and marketed exists between nationals of
Member States,

The provisions of this Article shall apply to any body through which
a Member State, in law or in fact, either directly or indirectly
supervises, determines or appreciably influences imports or exports
between Member States. These provisions shall likewise apply to
monopolies delegated by the State to others.'

Of particular relevance to this case are the provisions which prohibit

discriminationg

{a) on grounds of nationality:

(b) which determines or appreciably influences imports or exports between
Member States;

(c) which is the result of ‘'monopolies delegated by the State to others';

(d) for the procurement or marketing of goods.
Each of these aspects needs to be considered in turn.

6. Under the French system the country is divided into a number of
geographical zones, each allocated to a single centre run by an authorized
company. The petitioners have submitted documents showing that the French
Ministry of Agriculture has refused to authorise the setting up of other
centres within the zones where a centre already exists, on the groundstihat
'‘licences are given in respect of a specific area within which the licensee
alone is permitted to operate' (letter to Mr Audras of 2 October 1979).

They maintain that this form of market sharing constitutes an effective
delegated monopoly for the procurement and marketing of goods. UNCEIA, on

the other hand, maintains that there is no monopoly because breeders are

free to obtain their supplies of semen from suppliers outside their zone,
either from a centre in another zone in France or from abroad. The.committee
considers that there are grounds to believe that a monopoly exists in France
insofar as exclusive operating rights are given in respect of each zone.

But the authorised centres are primarily concerned with organising the market
within France, and it is less clear whether the system 'directly or indirectly’
affects intra-Community trade.

7. On the question of discrimination on grounds of nationality the committee
should merely note that the relevant French regulationsl permit insemination
centres to be set up by natural and legal persons from any Member State of
the Community. But in fact all the centres are run by cooperatives set up
under French law. In order to decide whether discrimination exists it would
be necessary to carry out a detailed investigation on this aspect of the

problem.

1 Arretés of 17.4.1969 and 12.11.1969
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8. On the question of the effects of the alleged monopoly on intra-Community
trade, the petitioners have submitted a &ocumentl showing that the French
customs at St Malo refused to allow Continental Artificial Insemination Ltd

to import a consignment of semen from England on the grounds that it was not
accompanied by an import licence or an exemption from the French Ministry of
Agriculture. The petitioners maintain that the refusal to allow the consign-
ment into France is contrary both to Article 37 EBC and to the general Treaty
rules on free movement of goods. More particularly, they also draw attention
to the provisions of Council Directive 77/504/EECz. Article 2 of which reads
as follows:

'Member States shall ensure that the following shall not be prohibited,
restricted or impeded on zootechnical grounds...

- intra~Community trade in the semen and embryos of pure bred breeding

' animals of the bovine species'
They point out that the consignment was accompanied by a pedigree certificate
issued3 by the competent veterinary surgeon at the Somerset Artificial
Insemination Centre on behalf of the British Ministry of 3Agriculture, in
accordance with the provisions of the Directive, and that the import ban
therefore cannot be justified on that basis. They have not however indicated
whether or not the company applied for an dimport licence and, if so, on what st~
grounds the licence was refused. Nor does the committee have evidence as to
whether the refusal was an isolated incident or whether the French authorities
consistently refuse to allow consignments into France. The dommitte® considers
that here too more information - is needed in order to decide whether the.
French system of import licences is incompatible with the EEC Treaty.

9. A further question is whether the French system in fact constitutes a monopoly.
This is probably the case, For it is clear from theiwording of the Article that
the term may be interpreted widely; the Article covers 'any body.through which a
Member State, in law or in fact, either directly or indireetly’ influences inter-
State trade, and also includes monopolies delegated by the State,

10. It is therefore possible But not certain that three of the four requirements
of Article 37 are fulfilled in this case. But there is a fourth requirement,

that the alleged monopoly must affect the 'conditions under which goods are
procured and marketed'. The European Court of Justice has held4 that Article

37 applies only to goods, not services. The Cohseil d4'Etat has held +that
artificial insemination involves the provision of services, not goods and thus
falls outside the scope of Article 37. In terms.of current French caséfilaw the
Prench system does not contravene Article 37 of the EEC Treatysa, The comgittee
notes, however, that the Commission is of the ¢pinion that this interpretation may
not be correct and is currently pursuing the matter.

l Certificate dated 14.10.1979
2 OJ No. L 206 of 12.8.77
3 on 12 October 19%

4 Case 155/73 of 30 May 1974

5 Decision No. 97 826 of the Conseil d'Btat, 7.12.79 PE 72. 270/Fi8.
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11. However, the fact that artificial insemination is considered to constitute
gervices means that the Treaty provisions on freedom to provide services
(Articles 59-62) come into play. This point was not raised in the petition.
But it should be remembered that the Court of Justice has interpreted Article 59
as follows:

'Those essential requirements, which lay down the freedom to provide

services, abolish all discrimination against the person providing

the service by reason of his nationality or the fact that he is

established in a Member State other than that in which the service

is provided.'l
The Court has held this provision to be directly applicable. The petitioners,
as suppliers of services, can therefore rely on it in an action before national
courts. The committee considers that an investigation is needed into possible
discrimination under the French system against non-French suppliers. As explained
in paragraph 3 above, such an investigation should be carried out by the
Commission with a view to possible action under Article 169 EEC.

III. French courts' alleged refusal to refer the matter to the

European Court of Justice

12. The other aspect of the petition can be dealt with more briefly. The
petition protests at the fact that 'all French courts flout Article 177 of the
Treaty of Rome and the decisions of the Court of Justice of the European
Communities by obstinately refusing to refer the question of whether or not
the French Artificial Insemination Monopoly is compatible with%the Treaty of
Rome to the Court of Justice.' A number of decisions and judgements have
been cited by the petitioners in support of this view.

13. As pointed out above, it is not for Parliament to review the decisions of
national courts. But it is legitimate for it to consider whether the Treaty-
based system of justice is proving to be satisfactory. This is why the Legal
Affairs Committee has recently begun work on an own-initiative report on the
responsibility of the Court of Justice of the Communities for the uniform
application of Community law in Member States. The committee wili bear this
petition in mind in the work on the report.

14. A related problem is that of the doctrine of 'acte clair', zeplying on
which some national courts refuse to refer a matter to the European Court of
Justice if theyconsider that the matter is so clear that reference to the Court
is unnecessary, even if one or both of the parties consider such 8 reference
to be appropriate. This is a major defect in the Community legal system. The
commission should be called upon to make proposals to remedy the defect.

1 van Wesemael case ECR (1979) 35 at para.27
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IV. conclusions

15. The Legal Affairs Committee reached the following conclusions on the
two allegations set out in the petition:

16. The Legal Affairs Committee noted that, in terms of French case law,
artificial insemination of cattle involves the provision. . .

and thus falls outside the scope of Article 37 of the EEC Treaty as interpreted
by the European Court of Justice. However, by the same token, it falls within
the scope of Articles 59-62 of the Treaty which prohibits discrimination on
the grounds of nationality against those providing services in a Member State
other than their own. This directly applicable provision can be relied on

by providers of services such as the petitioaerazin actions before national
courts. The Legal Affairs Committee considers that the Commission should be
called upon to investigate whether discrimination exists in the present case
with a view to possible action under Article 169 EEC.(paragraphs 4~11 above).

(b) French urts' alleged refu to refer the tt t Eur opea
Court of Justice

17. The Legal Affairs Committee noted the petitioners'’ contention that the
French courts are not making proper use of the procedure for reference to
the European Court of Justice for preliminary rulings under Article 177 EEBC.
1t will bear it in mind in the work on its report on the responsibility of
the Court of Justice for the uniform application of Community law in Member
States (paragraphs 12-13 above).

18. It considers that the Commission should be called upon to make proposals
to remedy the defect in Community law caused by the doctrine of 'acte clair’
{paragraph 14 above).
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Petition No. 41/79

by representatives of nine artificial insemination companies

Subject: Incompatability of French Artificial Insemination Monopoly with

the Treaty of Rome

The undersigned respectfully ask the President of the European

pParliament to forward the following petition to the Committee on the Rules

of Procedure and Petitions:

The representatives of the artificial insemination companies listed

below, all but one of which are members of the Association Nationale des
Centres d'Insemination Artificielle, ANCIA (National Association of

Artificial Insemination Centres), incorporated under the provisions of the
French law of 1 July 1901 ~

1.

9.

La Société civile agricole 'Centre d'insémination privé de la
Crespelle' - La Chapelle-Janson - 35300 FOUGERES (Ille & vilaine),

La Société coopérative des 6leveurs des Cotes-du-Nord 'Haute Rive' -
22360 EVRAN (Cdtes-du-Nord),

La Société coopérative Landes-Elevage 'Bouyrie' - 40400 TARTAS
(Landes),

La Société d'intérets collectifs agricoles 'Poitou~Vendée-Bétai#' -
'L,a Petit-Montlouis' - Lavoux - 86800 SAINT-JULIEN-L'ARS (Vienre),

La Société d'intérdts collectifs agricoles de la Haute Loire -
‘La Chapuse' - 43260 SAINT-JULIEN-CHAPTEUIL (Haute Loire),

La Société d'intérets collectifs agricoles 'Centre-Bétail'’
(Monsieur Pierre Cervis) - Monteignet-sur-1l'Andelot - 03800 GAN AT
(Allier),

L'Association AGRI-SEM - BP No. 4 - F-64330 GARLIN (Pyrénées-
Atlantiques),

La SARLMontb&liard-Sélection - 'Grand Rue' - Mesnay - 36600 ARBOIS (Jura),

Continental Artificial Insemination Ltd. (non-member of ANCIA) -~
11 The Ridings, Maudlyn Park Way - Steyning BN4 3PX - West sussex (UK),
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Protest at:

the decisions of the Court of Justice of th-e Eﬁapean Communitiee by
obstinately refusing to refer the qgest:.on of whether or mo;;‘thg French
Artificial Insemination Monopoly in%mﬁmwtiblg%;glch the | ., Lof 33
the Court of Justice. :

Reguests that this violation of Community Law be stopped now that two fully
detailed complaints against this monopoly have been lodged with i;ha Commission
of 'the European Communities, Directoram-eenez‘al for Comp&tit&ﬁ%‘ ‘2@ Lue de
la ‘Loi, Brussels (namely the cases of 'Eancien-L& Bras' and '@cﬁﬁh&tﬁl
Artificial Insemination Limited, R. J, Howell & J. Audras').

P
i

Insist that the matter be resolved with all speedl by the Comm iun the Court
of Justice, seeing that one of the signatories %o this petitz 45::1\ Poitou~
vendée-B&tail a Lavoux (Vienne)) is bai.ng sued for substantial éumages on

rights in the department of Vienne have been assig:ned.

s wTaky v

Luxembourg, 9 January 1980

Mr Jean AUDRAS 'g
president of the National Association of

Artificial Insemination Centres
Joint founder of the Centre Privé de la Creapelle
La: Chapelle~Janson

F=35300 FOUGERES o ey

Nationality: French

Enc losoures sent to the Committee on' the Rules of Procedure and pmgﬁmag

~ Decision 687/78, of the Cour 4 Apﬁ@l (Court % Appeal) !@ mu,%iﬂ,fw. 78

- Decision 96 513 of the Conseil d'Etat (Supr%.,aamimstntive Court),
26.1.79 ' )

- Judgment delivered by the Tribunal Correctionmal (Criminal cqurt) in ?au.
23.5.79 - 887/79 ‘ ; L

~ Decision No. 78-93646 of the Cour de cassatio‘n {Bupreme Court Qf Appeals) v
12.6.1979

- Decision No. 97 826 of the Conseil 4'Etat, 7.12.79 N

- Liegal opinion from Mr Bellanger )

~e
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