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AL BrltlSh Leqlslatlve Prov151ons

, '/l;_ ;’ Sectlon 6 of the European Assembly Electlons Act 1978
/7/ whlch recelved the Royal Assent on 5 May 1978, reads as - follows-~’rf
“6 —(l) No treaty whlch prOV1des for any 1ncrease in the powers‘f_
‘of the Assembly shall be ratified by the United- Klngdom unlessﬂlg

k1t has beén. approved by an Act of Parllament

(2) In thlS sectlon “treaty“ 1ncludes any lnternatlonal L

'agreement, and any protocol or annex to a treaty or lnternatloﬁ—:

[

al agreement
2. ' This sectlon dld not appear in the Bill as presented to ,7 3ﬁ
, Parllament but was 1ncorporated as -an amendment durlng the Blll 8

”passage through the ‘House of Commons.

-

3. T The sectlon 1s in my v1ew largely declaratory. If amend- S
'Rments were to be prOposed to the Treatles to 1ncrease the powers 2":
of the EP, ; the procedure to be adopted would be that set out 1n7\“

ﬂk Art 236 EEC Whlch reads--‘

"The Government of any Member State or the Comm1351on may submlt :

~ to the Counc1l proposals for the amendment of thls Treaty.v:a

. . . S . . v

If the Counc11 after conSultlng the AsSembly and where:,p
.;apprOprlate, the Commlss1on, dellvers an: oplnlonfln favouri

’calllng a conference of representatlves of the- Governmentsl,"

‘,;the Member States, the conference shall be convened by theff‘
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President oflthe Councilffor.the purpose ‘of aetgrminiﬁg by
- common accord the amendments to be made to this Treaty. '

RS

' The'amendmentsshall enterﬂinto forCe‘after’beihg ratifiedf
‘all the Member States in accordance with their respectlve r

‘constltutlonal requlrements.v~ o ,“\ w*'

Treaty'amendments or'new treatiesd
'4, The normal procedure employed 1n the Unlted Klngdom for”

ratlficatlon of an 1nternatlonal Treaty is that the Government'

" lay a copy before Parllament and do not proceed w1th ratlflcat'
) until the explratlon of a perlod of 21 daysl). The object of thi
ylpractlce is to prov1de an oppqrtunlty for a debate in Parllamentg
:;,onkthe proposed Treatyrbefore lt/lSQ ratlfled by the Government

N Vo

‘L

\f5;ﬂ‘ Communlty leglslatlon under the European Communltles Act'
1972 is, 1n the normal way, dealt with 1n a dlfferent fashlon g
from the Ponsonby practice. Under sectlon 2 of thls act "regula
- 1ons" under Art 189 EEC, which, have blndlng force and are - ‘

)
dlrectly appllcable in all Member States, are 1mplemented 1n the

UK by Orders 1n Counc1l -so also arer"dlrectlves" and "dec1s10ns

ifunder Art 189 whlch are blndlng upon the Member States,band B

o upon those to whom they are addressed respectlvely

N

Y

V7[.6;f,k The House of Commons, in, dlscus51ng the European Assembly

“%ﬁ'Electlons Blll feared that ratlflcatlon of Treaty amendments
*lncreasrng the powers ‘of the EP mlght under Art 236 EEC be effect”
'elther under the Ponsonby rule, Whlch would give’ llttlef”

T

i T o ' s

)Ersklne May, Parllamentary Practlce, 18th Ed. _p. 251 , SO
(This practice is known as the "Ponsonby rule", after a 3un10r5
, Forelgn folce mlnlster who 1n1t1ated 1t 1n 1924)
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, opportunlty‘even for debate, or under the ”Order in Counc11'
: for debate and no opportunlty for amendment by the Hbuse of
'Commons of the prOposed Treaty amendments.# .
*7: In adoptlng sectlon 6 of the European Assembly Electlons
Act, the House of Commons ‘was. thus serv1ng notlce on the

'Egovernment that the only acceptable procedure for the ratlflcatl

of any Treaty 1ncrea51ng the pdwers of  the European Parllament

"'vof course prov1de much w1der ‘scope for debate and amendment

,the Unlted Klngdom*would have attempted to. seek Parllamentary

»/;approval of treaty amendments increasing the powers of the

given the cllmate of oplnlon in Britain regardlng the EEC.f

vprocedure under the European COmmunlties Act«descrlbed 1n the o

precedlng paragraph Thls procedure would glve 11ttle tlme

”

was to submlt the prov1srons of such a treaty to Parllament

in the form of a Bill for 1ts approval Such a procedure woﬁld

of the proposed Treaty amendments than elther the "Ponsonby _
rule" practlce or- the “Order in Counc1l" procedure under the',“ |

European Communltles Act

8. It is however very doubtful whether any government 1n T

European Parllament by any other method save that of a Brll,

Sectlon 6 of the European Assembly Electlons Act 1978 1t may o
thus be argued ‘is- largely declaratory in effect as regards Fgfﬁ.

amendments to the Communlty treatles. ,x.
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",“International Agreements o

"Q:cﬂ The 51tuatlon is less clear 1n regard to 1nternat10na1

/agreements and any protocol or annex to a treaty or 1nternat10nal
fr_agreement',_whlch by subsectlon (2) of sectlon 6 of the European .
ulAssembly Electlons Act 1978 are 1ncluded in the defanltlon of i
d'treaty contalned in subsectlon (l) (see paragraph 1 above)
f‘,The difflculty 1s to deflne an lnternatlonal agreement' 1n terms ,

*f‘W' of ‘the European Assembly Electlons Act 1978. ’*lf'{ SR

w";ﬁj{of'y“ 10.° Whereas on the one hand a. document such as the Protocol on;
3 S ’Pr1v1leges and Immunltles -of the European Communltles, whlch was
',;annexed to- the Merger Treaty 1965A WOuld be 1ncluded in, the C

l;h';deflnltlon as would the economic cooperatlon agreement between

73 the EEC and Yug0s1av1a of Aprll 1980 and the Treaty on Budgetary
.Prov151ons 1975 the status of other types of agreement 1s 1ess"
) ‘ / ‘ ! . ‘cle‘ar. - l = ' ’ R

?;;ﬂ.dxlf, .dll,; One such agreement is the J01nt Declaratlon by the

P | _ European Parllament the Counc1l and the Comm1551on on the
'conclllatlon procedure, signed in March 1975 Thls was adopted
*'during the negotiation of the Treaty .on Budgetary Prov1s1ons 197§

lother such agreements could bef 1nter—1nst1tut10nal agreements

N or gentleman s agreements , by means of Wthh several rapporteurs
) e of the Inst1tut10na1 Sub—Commlttee of the POlltlcal Commlttee w1sh;

I. ‘to see the’ 1nfluence of the- European Parllament 1ncreased
e - In fact such Joint Declaratlons or agreements could hardly be .
”Ndeemed 1nternatlona1“, as they are 1ntra—Commun1ty and have no*fi

ﬁforce of law, elther w1th1n or w1thout the Communlty.

flz., It would thus appear that such declaratlons and agreements wo
‘ “not be touched by sectlon 6 of the European Assembly Electlons B11
' f5; 3 iand could be acceded to by the United Klngdom Government 1n the;"
ol k‘Counc11 of Mlnlsters w;thout the subsequent nece551ty to wlg-’ e
*ijlri ilncorporate them 1n the form of a Blll or Order-ln-Counc11 &
ld‘tkln order to seek the approval of the Brltlsh Parliament. "

Y

Thls deflnltlon is 1dent1cal to that contalmed in sectlon 1(4)
of the European Communltles Act 1972
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\%,B- French‘Leqislative“ProvisiOns E

‘=Members of the European Parllament Follow1ng objectlons

o of France for an oplnlon on the conformity of the Act w1th the fh

h}nomlnated by the Pre31dent and three by the Pres1dent of the Senate.

- with the Constltutlon.“ Article 2 of the Constltutlon reafflrms the
"~ principle of the 1nd1v151b111ty of the French Republlc, and the |
;’1CouncLl was of opinion that ‘the Act of 20 September 1976 dld not

‘vprelatxonshlp between France and the European Communlty." These may

- be summarlsed thus -

French constltution. : . p:

\~In 1976 the former were all Gaulllsts,~nom1nated by

‘conformlty of natlonal laws or of Communlty 1eglslat1ve

ﬂlnfrungethls pr1nc1ple. But, in reachlng this dec1510n, the Councll

\1mposed very strlct condltlons and’ 11m1tatlons on the constltutlonal

o P
x.-

l3;i On 20 September 1976 the Counc1l of Mlnlsters adopted a .

DeClSlon to Whlch 1s annexed an Act on ‘the dlrect electlon of -

\

expressed 1n France, partlcularly 1n Gaulllst c1rcles,\to thls

Act, President Glscard a’ Estalng asked the Constltutlonal Counc11

~

14. The Counc1l 1s composed of nine members, of whom >six‘are"‘h'wkv5

Pre31dents de Gaulle and Pompldou the 1atter belng 'Europeans
nomlnated by Pre51dent Poher, hlmself a. former Presxdent of the
European Parllament Its functlon 1s to give oplnlons on the
prov1s1ons w1th the French Constltutlon. : f- o ,7,5‘ - 'hiiﬁff
15.' In December 1976 the Constltutlonal Coun01l gave its oplnlon,“

by a majorlty of 5 votes to 4 that the Act was” 1n conformlty

el

e

a) The Constltutlonal Counc1l ‘saw flt to give an: oplnlon not only
© én the Act- of the EEC Counc11 but on its Dec1s1on under ;" Vt;ﬁ;ff

JArtlcle 189 EEC. . It might be con31dered that 1t is in fact for

the Eur0pean Court of Justmce to rule upon the 1ega11ty of

fsuch a Dec131on, not for the French Constltutlonal Counc11-”‘k“

b). Any unlform electoral procedure proposed by ‘the EuroPean, &

»Parllament under Artlcle -7 of the Act mustgrespect.thls

v

/prlnc1ple.5




In fact the pr1nc1ple of the 1nd1vi31b111ty of the
Republlc refers to the d1v1d1ng up of 1ts terrltory, and”

“;to electlon systems. In 1nvok1ng thls pr1nc1p1e the Constl'
bal Councll were trylng to dlctate to the French Parllament,
which under Art 34 is reSpon51ble for determlnlng the elec
system to be used in France and for the European Parllame
'and to the French government 1ts view of what future:“v‘

’felectoral pollcy should be 1n France. In effect the COUHCll;

b,was refu51ng to. accept the concept of electoral reglons ln '

T,France.,

Two further effects of the Councll s oplnlon would be” to%

'render 1mposs1ble in France under a European'unlform elec
‘, procedure the creation of genulne "European“ electoral are
J pannlng natural boundarles, and even to nulllfy any proposé
k*for candldates for electlon to the European Parllamentrto |
present themselves 1n a country other than thelr own."
;’C),The Counc11 reserved for 1tself the rlght to glve an OplnlOJ
on any alteratlon in the balance of 'power between the

'Communlty lnstltutlons, as at present set out in the Treat1¢¢

In d01ng this lt was categorlcally rejectlng the supra-
B natlonal character of the EEC and reduclng lt to the status

kof an 1nter-governmental organlsatlon such as- the Coun011

¥

of Europe or OECD By exten51on, it was 1mp11c1t1y conflrmlﬂf

:the practlce of declslon—maklng by unanlmlty in the EEC

Counc1l.:

le;:i Law 77 680 of 30 June r977 ratlfled for France the
k,yCounc1l Act of 20 September 1976 on dlrect electlons to. the

European Parllament Artlcle 2 reads as follows--~

L
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/z«l7._7- It will readlly be noted that thlS prOV1s1on is much
lmore comprehen51ve than. sectlon 6 of the European Assembly

C Electlons Act 1978,

a) the Article refers tolthe'ﬁcompetencee“iof'the European
~ b) any alteration‘in such COmpetences}which*has'not'been 1EQ.3'

: c) unauthorlsed alteratlons are to have no effect in regard

lvl)~Unofficialdtranelationiby!author‘of'thiéknote;.j».”’f

,‘: *...7‘.5
"2, Any alteratlon 1n the competences of the Assembly
, of the European Communltles, from those which ex15ted
- at the. date of the signature of the Act relatlng to- the ‘
'electlon of representatlves to the Assembly by dlrect,f""“
unlversal suffrage iWthh has not been authorlsed by f'fVN
an act of ratlflcatlon or approval accordang to the__u'ﬂvtﬁg

prov1s10ns of the: Treatles of Parls and Rome, and‘whlch

~in this case,\had not been authorlsed by a reV1510n of the o
‘Constitutlon\pursuant to the deC151on of the Constltutlonalg
b Counc1l of 30 December 1976, w1ll have no effect in regard

‘ﬁto France.

o Thls prov131on w1ll apply equally to any act of theid,';
‘:Assembly of the European. Communltles which, w1thout clalm-ff

{

‘ing to make a spec1f1c alteratlon in 1ts competences,‘lnffff
fact extends them “1) S ek ' '

in the follow1ng ways-- b:\:. i

Parllament,.whlch 1s normally con81dered to: be a w1der‘fff(3

term than powers"°; v

covered ‘by Treaty amendment accordlng to the prov151ons

Id

' of the Treaties is 1ncluded~ S /".R. R Ny <3‘“ }

‘to France wh;ch'would mean that the procedure set out. ln
A
Art 236 EEC could not be carrled out, as any amendments 5
‘to the Treaty have to be made'"by common accord" (1 e.\!7'

unanlmously)kby‘the conferenceaoftrepresentat;ves,pff

o




the Governments of the Member States convened for thlS

purpose.

in addltlon,vsectlon 2 of Law 77—980 1s to apply to any
act of the Assembly Whlch in fact extends 1ts competencesw
'w1thout spec1f1cally clalmlng to do so.a_' o L ."n»

7/

vaLWUT”:; ‘718. o It w111 readlly be concluded that the llmltations on

~1Lf“fu\;,mf.‘;”the exten51on of the competences and powers of the European

r¢fﬁ~‘~§‘Par11ament 1mposed by thls prov151on of French law are consu

;j"ﬁv, ‘f:ah”Brltlsh statute law. The French prov151on covers everythlng

o : from Treaty amendments to 301nt Declaratlons (such\as that '

as that proposed by the REY resolutlon of Aprll 1980 by whlch

Parliament,would approve Comm1ss1on pollcy before the Commlss;

if;;.;"}it_w g,ggafter it has taken place.k S e 7.”
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