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1. Gene_ral framework of the Injurious Pricing Instrurn'_ent .
~“ Negotiations ‘ conducted under the auspices of the ‘Organization.-for  Economic -
-Cooperatton and Development have led to the’ conclusron on 21 December 1994 of: -an’

) Agreement 'respecting normal competltlve condmons in the shrpbulldlng and repaxr o

industry" (heremafter referred to as - "the Shlpbulldmg Agreement ). Current parttes to -

thlS -Agreement are, besrde the European Commumty, Norway, the Umted States of . B
Amerrca Japan and South Korea The Shlpbutldmg Agreement wrll enter 1nto force on.: L

1. January 1996

o One of the major alrns of the Commumty dunng the negotlatlons was to mclude in thlS S

_Shrpbulldmg Agreement a specrﬁc trade pohcy instrument against mjurlously prlced

sales of vessels This has led to the new Shlpbulldmg Injurlous Prrcmg Code Wthh

. 'tOgether wrth its. Basrc Prmcrples constltutes Annex I of the Shlpbulldmg Agreement'
s '(herernafter referred to as "the IPI Code") - = :

: .':A specrﬁc 1nstrument to prov1de an effectlve means of- protectlon agamst mJurlous sales -

.of ShlpS below thelr normal value was mdeed needed because the: specral characterlstrcs' -

- of _ship’ purchase transacttons (s1ng1e operation,- mapplrcabthty of the concept of
nnport" to shxps) have ‘made it unfeasrble in practice, to apply normal countervallmg
h or antl-dumpmg duties. It 1s clear that thlS rnstrument is a fundamental part. of the_\

o global balance of- rtghts and obllgatlons under the Shrpburldmg Agreement and
o constltutes the counterpart for the strict dlscxplmes 1n partrcular on sub51d1es rmposedj_

B on the EU shlpbutldmg 1ndustry

b' The encl—sed proposed Regulat:on submltted for approval 1mplements in Comrnumty(’l- - h

law the’ relevant’ provrswns of the" Shlpbmldrng Agreement relatmg to the lnjunous_' e
: pr1c1ng of vessels ' '



A2
Its text follows as closely as possible the text of the‘ant_i-dumping Regulation!, which is
the embodiment in Comﬁiuriity law of t'heco\nce'pts and provisions of the WTO Anti-
Dumping Agreernent on which the Shipbuilding Agreement itself is based. The
deviations from the anti- -dumping Regulation are justified by either a specmc provision .
of the Shipbuilding Agreement (which’ itself devnates on a number of points from.the
WTO Anti-Dumping Agreement) or the spec1ﬁc nature of the 1nstrument,(e. g., the fact -

that the measure applies to a completed sale and not to future transactions within a
certain period of time and the irrelevance of the concept of import for a vessel).

2. Geographical scdpe of épplication

Given the truly worldw1de nature of the shlpbuildmg market, it is intended to apply the -
- TPI to shipbuilders established in all third countries, mcludmg those which ‘are not
Contracting Parties ‘to the Shipbuilding Agreement with due respect for the
‘Community's 1nternat10nal obllgatlons (in particular, those under the WTO) Whether
- 0r mot a country is a party to the Shipbuilding Agreement, however, justifies a
somewhat different treatment, depending on the location of the buyer of the vessel.

Vis-a-vis Parties to the Shipbuilding Agreement, the IPI inay indeed be applied only if
- the ship can be ’consi(iered ‘to have been. purchased by a Community "buyer" (a
definition of this notion figures i in the proposed Regulation). ThlS prmmple is expressed
‘mna recital in the preamble to the Regulation ~

’Vi‘s-é.-visiother count:ies:iiot partliesv- to the Shipbuilding Agreement (and net membersi
of the WTO), the IPI can instead be applied regardless of where the buyer is
-established (i.e., whether established in the Community or ii another country) and it °

appears appropriate to do so in order to reflect, as' much as possible, the worldwide
nature of the ship market (for mstance “the mJuriously priced sale of a Chinese vessel to
a Liberian buyer may cause injury to the EU shipbuilding industry). ?

- Councxl Regulauon (EC) No ..../195 of ..... 1995 OJ.Nol...of........ 1995.



._Furthermore the appllcablhty of the IPI is also condmoned (as mentloned above) by ) o

whether the country of the forelgn shlpbuxlder is a WTO member or not when 1t is not .
“a party to the Shlpbulldlng Agreement ‘ o

| _The‘ coverage of the .IPI Regulatibn« may'.be_ summarized as follows. o

.Shfbbuilder of the yessel .

| Buyer of the vessel

| IPI applicable

;Partles to the Shrpbunldmg

- .Agreement

- USA, Korea, Japan

‘Community buyer

| yes =

o

» - Norway =~

o 4_Cfommunity buyer - o

' ~no (because of the - EEA
Agreement) ' :

| 'h_ﬂ-r}USA; Korea; Japan, Nor'way.

- buyer located in another

Contractlng Party

| yes,'

‘but o‘nly :

1nvest1gat10n by

B USA Korea Japan Norway

other non-Community buyer

s country of the buyer

no . .

_ jOther WTO Members (not.

Commumty buyer |

'no (because of Artrcle VI '; B

parties  to- the Shlpbull_dmg L0 'Gatt 1994)
o 4Ag‘reement)'j--,, L B ' -

nonLCommunity'bl_iyer |

| no (because of Artrcle VI o
| Gatt 1994). B

‘ -Non_-W_’-I‘O,_members‘ : o ,Co'mrnunity buye'r:«: BN yes "
" S - ._non:Community buyer o yes ’. '

“through | - .‘
el




B. Main features of the proposed Regulation
Definitions (Article 1)

The first oaragraphs ,simpl').r mirror ‘similar orovisions in the AD- Regulation, the term"
"dumping" being replaced by "injurious pricing" (but with the same basic meaning, -
that is, of a price different{al) and the concept of "imp_drt“ by‘ "the sale of the vessel "

In addition. a spec1ﬁc prov:snon regroups the various definitions used in the OECD,-
. Injurlous Pricing Code. of partxcular unportance is the definition of the . "buyer” and -
the related notion of ownershlp interest”, as a complainant has to identify the buyer(s) -
~of the injuriously pnced vessel. S ' e | o

Detennination of normal value (Artiele 2)
A, Nomiél value

The i)rovisions on the determinatibn of the normal value are, mutatis mutandis, those of

. the AD Regulation.. However, in line with the IPI Code, the time period for the |

. recovery of costs (in case of below-costs sales) is normally 5 years. Furthermore, two
. specxﬁc provisions of the IPI Code have been mtegrated, one on the computation of the
| shipbuilder/exporter‘s profit when the normal value ‘is constructed, ‘the other on the
possible impact forthe normal value of the long lead tlme between the contract and the
delivery of the vessel. h ‘ '

. B. Export price

The provisions on the determination of the export: price are, mutatzs mutandzs those of
the AD Regulation - : o 4



C. Comparison =~ -~ . o L

T
/

- * The paragraphs on companson c0frespond to the relevant provrsrons of the IPI Code, o

'-whlch are much 51mpler than those of the AD Regulatlon thlS is Justrﬁed by the o
specrﬁc nature of the mstrument covering, m almost all cases, the mvestlgatlon ex post

~ of a single shnp transactron A reference to the use of contractual penaltles has been» o

' added s1nce they represent an unportant element of the cons1derat10n in- Shlp sales
. Finally, a specific. IPI Code provrsron on currency conversron has been 1ntegrated in the
| 'Regulatton N ' : '

D. Injurious pricing-mgrg';ﬁ

--_Although most of the IPI cases are 11kely to. 1nvolve a smgle shrp transactton the_”j o
S_Regulatlon contalns a’ reference to wexghted averages in- “casé of mulnple Shlpk

1nvest1gat10ns (@ less likely but far from unpossrble case) utven the specrﬁc nature of f‘

B ~ the instrument, the injurious: pr_tcmg ‘margin will always form the basis of ,thevcharge.
, Deterrnination of injury’ Article ) A

.. The provrslons on the determmatron of the 1n_|ury are mutatzs mutandzs those of the -
_'-AD Regulatton S e .

_-Deﬁnition of c_ommuni

o _'In accordance w1th the specrﬁc provxsrons of the IPI Code, the mdustry is deﬁned in-
- terms -of capabxhty to -build (' 'the Commumty producers capable -of producmg a llkev -

vessel with their present facrlmes or which can be- adapted in a tlmely manner to.
' —produce the ltke vessel"). “This narrows the scope of the injured shlpyard(s) for the -

E . purpose. of an mjury ftndmg and of those: who can lodge a complamt to the Commumty" T

' yards who have a genume 1nterest in the transactlon bemg mvesttgated

Ny



Initiation of proceedings (Article 5)

The provisions on the 1mt1at1on of proceedmgs are, mutatis mutandts those of the AD
Regulatlon with some unportant differences due to the IPI Code . There are additional
requirements on the adm1551b1hty of a complamt the complaint must be lodged within
~ certain time limits, and the complainant must have made efforts to conclude the sale if

he knew of the proposed transaction. It should be noted that third country mvestlgatmns o

are possxble
Investigation (Article 6)

The provxslons on the mvestlgatlon are, mutatis mutandzs those of the AD Regulatlon
In accordance with the IPI Code, the time limit for the conclusion of the mvestlgatlon
is.one year, from the date of delivery of the vessel (m most of the cases) or from the
date of initiation. | | ' ‘

<

Termination, imposition and collection of the injurious pricing charge (Article 7

This Article deﬁnes the apphcable decmon—makmg mechanism and unplements the'

smpbuxlder—pays prmcxple of the’ Shipbulldlng Agreement

The 1mposmon of the injurious pncmg charge on the foreign shtpbullder wh1ch

broadiy speakmg corresponds to the imposition of definitive AD duties?, is a decision’

_ taken by the Councxl acting by a simple majority as in AD matters. In line with the
' Trade Barriers Regulation?, the Council has to take a declsron within 30 working day_s.

Once the Couricil has taken a decision, the Commission is vre“sponsible for the collection
of the charge, including, if necessary, the imposition of countermeasures (denial of
loading and unloading in Comnium'ty harbours) designed to enforce payment‘from the
reluctant foreign shipbuilder. The conditions under which the countermeasures are
1mposed are precisely defined in the relevant provision of the Regulation (Arttcle 9)

The collection of the charge is the unplementatton of the decxslon on its imposition.

2 there are no provisional charge in the lPI
3 Council Regulation (EC) No 3286/94 of 22 December 1994, O:J. No L 349 of 31.12.1994, p. 71
last amended by Regulatxon (EC) No 356/95 of 20 February 1995, O.J. No L 41 of 23.2. 1995 p- 3

e
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- :Atternative/ remedies (Articte 8‘)" o

As provrded for in the IPI Code, an mvestrgatton may be termmated 1f the m)urrously'_
: prlced sale is annulled or 1f an equwalent altematlve remedy is accepted However 1o .
-avoid’ any- risk of cxrcumventton and in line. with the treatment of undertakmgs m AD‘_' \
' 'f‘those alternatlve remedxes may not be offered after the 1mposmon of the charge '
SN

L Cou‘nterr_n'easures(Artic]e 9) '

. The counterme'asures "con'sistv in the denial of loading and -unloading rights" in the . |
.Commuruty harbours to-all shrps burlt by the’ forergn Shlprllder and contracted for o

]_’after the 1mposrtlon of the charge in accordance w1th the. relevant prov151ons of- the
' Commumty Customs Code. The countermeasures last 4. years, | i.e. the maximum_ )

.allowed by the- IPI Code A revision devrce has been added however for the case in . |

" whrch an OECD paneI would recommend a ‘shorter perlod The countermeasures explre' :

AR

L ‘as soon as the shrpbullder pays the lIl_]UI‘lOUS prlcmg charge

Ad.'ministr‘ative _rovisions- Articles- 10 toI’4

- The provxslons on consultatrons verlﬁcatlon v1srts non-co- operatlon conﬁdentrahty*-‘_‘ .

,and dlsclosure are,. mutatzs mutandzs those of the AD Regulatlon

A

into forcé Ar’ticles"l'l'S- and 16)

YO

- Final provisions and ent

These prov1srons 51mp1y mtegrate the relevant provrslons of the IPI regulatlon whrch:-)} o

B A"_'mter alza prohrblt the cumulatron of IPI and AD 1nvest1gat10ns I



Council Regulatron (EC) No .../195
Of v veurencr. 1995
ion protectioh against injurious pricing of vessels .

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty estabhshmg the European Commumty, and in partlcular Amcle
113 thereof ‘ '

T

.. Having regard to the proposal from the Commission,

Having regard to the opinion of the European PbarIiament,.

Whereas multilateral negotiations conducted under the aﬁz'lspices‘of the Organizationfbr -
Economic Cooperation and Development have led to the conclusion on 21 December 1 994
‘of an Agreement respecting normal competltrve conditions in the commercial shrpbutldmg
and repazr industry (heremafter referred to as "the _Shtpbutldmg A greementh,

Whereas it has been recogmzed in the framework of this A greement that the specral
_ | characteristics of ship purchase transactrons have made it zmpractzcal toapply _
countervazlmg and antz-dumpmg duties, as provided under Article VIof GATT 1994, the - - '
A greement on Sub;zdzes and Countervailing Measures, and the Agr_eement on the
Implementation of Article V1 of GATT 1994 arzhexed lo the Agreement esteblishing the _
: World Trade Orgamzatzon whereas the need to provide for an effective means of protection
agamst sates of ships below their normal value which cause mjury has led to the conclusion |
of a Shipbuilding Injurrous Prrcmg Code which, together with its Basic Principles,
constitutes Annex III to the Sthbuzldmg Agreement (hereinafter referred to as "the IPI
- Code"); :



N

| Whereas the text of thzs IPI Code is mamly based on the Agreement on Implementatlon of
- Article VI of the General Agreement on Tariffs and Trade 1994, but devzates from this-.

e Agreement when warranted by the speczf ¢ nature of sth purchase transactlons whereas zt

s therefore appropriate 10 transpose the language of the IP] Code into Communn‘y _
legzslatzon fo the extent possible on the baszs of the text of Counczl Regulatton (EC) No
/95 of ........... -1995,'-’__; ' o ‘ :
o 'Perreas o mazntazn the balance of rzghts ana“abhgm»ens—ﬂneh-theﬁhipbutldmg
» A greement establzshes actton should be taken by the Communzty against any znjurzously
- przced vessel whose sale at Iess than normal value causes Injury to the Communzty zndustry, ’

' Whereas Vis-a-vis shlpbullders from Parttes 10 the Shtpbutldzng Agreement the sale of a .
vessel may be subject toan mvesttgatlon by the Community only when the buyer of the

R vessel isa Communrty buyer and provzded the. sth isnota mzhtary vessel

. fWhe‘reas itis desirable to lay down clear and detailed rules on the calculation of normal value;
_ ‘whereas in partlcular such value’ should where posszble be based on a representatlve sale of a’
’ ‘lzke vessel in the ordmary course-of trade in the exportmg country, whereas it is expedlent to_ 3
:deﬁne the circumstances in whrch a domestlc sale-may be con51dered to be made ata loss.and o

. may be drsregarded and in whrch recourse may be made to the sale of a Izke vessel toa thzrd

‘ : -’country or to constructed normal value whereas it is also desnable to provxde fora proper -

| allocation of costs even in start-up srtuatlons whereas it is also necessary, when constructmg '

normal vaIue to 1nd1cate the methodology that is to be apphed in determining the amounts 4

‘for selling; general and adnumstratwe costs and the proﬁt margm that should be mcluded 1n

_ such value - ' ' '

_>Whereas when deter'rnining normal value for non-market econor'ny cou'ntries: it appears.

}prudent to set out rules for choosmg the appropnate market economy tthd country that shall

- - be used for such | purposé-and, where itis not p0551b1e to find a su1table third country, to

E ;prov1de that: normal value may be estabhshed on any other reasonable basis;



Whereas it-is expedlent to define the export pnce and to enumerate the adjustments which

shall be made in those cases where a reconstructron of this prxce from the first open—market o

pnce is deémed necessary;

" Whereas, for the purpose of ensuring a fair'comparison'between export price and normal
' value, it is advisable to list the factors; Jincluding contractual penalties, Wthh may aﬁ'ect
pnces and price comparablhty,

" Whereas it is desirablé to lay down clear and detailed guidance as to the factors which may be

relevant for the determination.of whether the injuriously priced sale has caused material
. tnjury or is threetening' to cause injury, whereas, in demonstrating that the price level of the
 sale concerned is responsible for injury sustained by a Community industry, attention should
be given to the effect of other factors and. in partlcular prevailing market condmons in the
Commumty,

i Whereas it s edvisable-'to"deﬁne the term "Community industry" by refe‘rence 10 the -eapabilii)z -
to build a Izke vessel and to prov1de that parties related to exporters may be excluded from
such mdustry and to deﬁne the terrn “related”, '

. Whereas it is necessary to lay down the précedural and substantive conditions for'lodging a

‘complaint Ggainst injurious pricing, ineluding the extent to which it should be suppo'rted by'
- the Commumty industry, and the mformatlon on the buyer of the vessel, injurious prlcmg,
" injury and causation which such complamt should contain, whereas it is also expedtent to
: spemfy the procedures for the rejectlon of complamts or-the initiation of proceedings;

‘Whereas, when_. the buyer of the injuriously priced vessel is established in the terr'iibry of .
© another Contracting'Party to the Shipbuilding Agreement, a conplaint may also contain a
request that an mvestzgatlon ‘be initiated by the authorities of that country whereas such- -
) request skall be transmztted to the authorztres of satd third countty where warranted

Whereas where approprzate “an mvestlgatzon may also be initiated upon a ‘written
complaint -by the authorities of a Contractmg Parly to the Shipbuilding Agreement in
accordance with this Regulation and under the conditions of the Shipbuilding Agreement,;



' Whereas it is necessary to lay down the manner in whlch interested partles should be grven
notrce of the mformatlon whrch the authorities requrre and should have ample opportunrty to o

present all relevant evidence and to defend their interests; whereas it is also desirable to set -

out clearly the rules and procedures to be followed ‘during the mvestrgatron 1n partrcular the o
rules whereby mterested partles are to make themselves known present thelr views and

subrmt mformatron wrthm specified time lrmrts if such v1ews and mformatlon areto be taken

: mto account whereas itis also approprrate to set-out the condmons under whrch an °

. mterested party. may have access to, and comment on mformatlon presented by other
o 'mterested parties; whereas there should also’ be cooperatron between the Member States and': |
o \the Commtssron in the collectron of mformatlon Co

Whereas it is necessary to. provrde that the termmatron of cases should 1rrespect1ve of

. whether an znjurtous pricing charge is tmposed or not, take place no later. than one year
; from the date of mltzatzon or the. date of delzvery of the vessel, as the case may be, whereas

1nvest1gatlons or proceedmgs should be termmated where the margrn of mjurzous przczng is; -

' 'de mlmmrs

5

N

Whereas the 1nvest1gatzon may be termznated wzthout the zmposztron of an zn]urzous pricing .

- charge if the sale of the zn]urrously prrced vessel IS def mttvely and uncondltzonally voided

or zf an alternatzve equivalent remeafv is accepted whereas the need 1o avoid jeopardtzmg

‘achzevement of the aim pursued under thzs Regulatton should however. be given .speczal

2

conszderatton LT T e

o Whereas an injurious pricing’charge equal to the amount of ‘the injurt'ous"-p'ricing margin -

4

. wzthm the appltcable tzme ltmzt

must be rmposed on the shtpburlder whose mjurlously prlced saIe of a vessel has caused

' .rnjury to the Communtty mdustry ‘Where all the condztrons provrded for m thrs Regulatron .
are fulfi illed; whereas.precise and detarled rules should be pravzded for the tmplementatton_.
‘of this decrszon zncludmg all measures necessary for its actual enforcement in parncular

" the taking o) of countermeasures zf the shtpbuzlder does not pay the mjurzous prlcmg charge

P

BN



- Whereas itis necessary to prowde preczse rules for the denial of loadmg and unloadmg
rights into the Community harbours 1o the vessels built by the shipbuilder subject to
countermeasures in accordance with the relevant provisions of Council Regulation (EEC)

'No 2913/92 of 12 Oclober 1992 establishing the Community Customs Code?;.

Whereas the obligation to pay the injurious pricing charge only expires when such chc'zrge. is
Sully paid or-at the end of the period during which the countermeasures are applicable;

Whereas in actmg pursuant to this Regulation the Community has to bear in mmd the need
: for rapid and ejfectrve action; '

Whereas it is necessary to provide for consultanon ofan, Advisory Commrttee at regular and
specified stages of the investigation, whereas, the committee shall consist of representatrves
* of Member States with a representative of the Commission as chairman; o
. Whereas it is expedient to ‘pro{/ide for verification visits to check information submitted on
‘injurious pricing and i mjury, such visits bemg, however conditiona! on proper replies to

questionnairés being recerved

Whereas it is necessary to provrde that where parties do not cooperate satrsfactorlly other ,
- .information may be used to establish fmdmgs and that such mformatron may be less
- favourable to the partres ‘than if they had cooperated

Whereas provision should be made for the treatment of conﬁdentral mformatlon so that
Abusmess secrets are-not divulged;

Whereas it is essential that provision be made for the proo_er disclosare of the esserxt_iai facts
and considerations to parties which qualify for such treatment and that such disclosure be
made, with due regard to the decision-making process in the Commumty, wrthm a time

E penod Wthh permrts parties to defend thelr interests,

-1 OINoL302,19.10.1992, p. 1



" HAS ADOPTED THIS REGULATION: . -

Article1 .~
- Principles and definitions

S ":}: - An injuriOus prictng char'ge may be iznposed on the builder of tmy injuriously p'riCed

‘vessel whose sale to-a buyer other than a buyer of the country in whzch the vessel

orzgmates causes mjury

2 A vessel is to be con51dered as bemg znjurzously prrced if the expon prtce of the vessel

‘sold is less than a comparable price for the like vessel in the ordmary course of trade

| 3." ‘For the pu'rpose _of thi"s'_ReguvlatioAn,'v* S

@

o : when sold to a buyer of the exportmg country

4

the ferm ';vessel " shdll mean any self- propelted seagotng v'essel of 100 gross tons. - ,-

‘and above used for transportatzon of goods or persons or for performance of a .

- _.speczalzsed servzce (for example ice breakers and dredgers) and any tug of 365 kW .

' and over _

o

©
' and purpose but of a szgmf cantly di ﬁ‘erent size;

@

the tenn "like vessel " shall mean any vessel of the same type purpose and E

-approxzmate size as the vessel under consza'eratton and possessmg characterzstzcs L

closely resemblmg those of the vessel under conszderatzon

the term ' ‘sarie general category of vessel" shall mean any vessel of the same type )

the term "sale” covers the creatton or transfer of an ownersth znterest in the vessel o
except for an ownershtp mterest created.or. acqutred solely for the purpose of

provzdmg securlty Jora nor;mal commerczal loan; -



(e)

®

w

the. term ownershtp interest” shall mclude any contractual or proprtetary mterest
which allows the beneficiary or beneficiaries of such mterest to take advantage of
the operation of the vessel in a manner substantially comparable to the way in”
which an owner may benefit Jrom the operation of the vessel. In determining
whether such substantial comparabzhty exists, the followmg factors shall be
considered, inter alia : '

i) ‘the terms and circumstances of the transaction -

ii) fcommerc:al practice within the industry ©

, iiz) whether the vessel subject to the transaction is integrated into the operatlons of

. the beneficiary or beneficiaries; and ‘

iv) whether in practzce there is a likelihood that the beneﬁcxary or benef iciaries of -

such mteresls wrll take advantage of, and the risk for, the operat:on of the .
“vessel for a szgmf cant part of the Itfe-tzme of the vessel, . ‘

«
i
/

. the. term "buyer” shall mean any person or company who acquires an ownership

_ interest, including by way of lease or long-term bareboat charter, in conjunctzon

with the- ongmal transfer from the shlpbuzlder either directly or zndzrectly, A

' mcludmg a person or company which owns or controls a buyer, or gtves _
-instructions to the buyer. A person or company owns a buyer when it has more than

a 50% intérest in the buyer A person or company controls a buyer when the former '
is legally or operationally in a  position to exercise restralnt or direction over the
latter, which is presumed at a 25% interest. If ownership of a buyer is shown, a
separate control of it is presumed not to exist unless established otherwise. There

-

may be more than one buyer of any one vessel;

the term "company"” shall mean any company or firm constituted under civil or
commercial law, including cooperative societies, and other legal persons governed .~
by public or private law, including those which are non-profitmaking;

the term "C ontracting Party” shall mean any third country Party to the '~
Shipbuilding Agréement. | '



"Article2 .

* Determination of injurious pricing - -

A. Normalvalue
1. The normal value shall normally be based on the pnce pard or payable in the ordmary
- course of trade for a lzke vessel by an mdependent buyer in the exportmg country
2. ";Prlces between partres whlch appear to be assocrated orto have a compensatory _
4 arrangement with each other may not be consrdered to be in the: ordinary course, of trade o
'and may not be used to estabhsh normal value unless 1t is determmed that they are '
unaffected by the relatronshrp ' '

3. When there: are no sales of hke vessels in the ordmary course of trade or where because
- of the partlcular market situation such sales do not permit a proper cornpartson the .
normal value of the like vessel shall bc calculated o the basis of the export price of a
llke vessel in the ordmaty course of trade to an approprzate thlrd country, provzded
~ that thzs przce is representatzve If such sales fo any approprzate third country do not
-exist or-do not permit a proper comparzson the normal value of the like tessel shall be
- '_ﬂcalculated on the basis of the cost of productron in the country of origin plus a .
'.reasonable amount for sellmg, general and admmrstratzve costs and ’or prof its. .

’ .4..' Sales-of lrke vessels in the domestrc market of the exportlng country, or export sales toa -
- third country, at prlces below unit productron costs (ﬁxed and vanable) plus sellmg,
" general and admrmstratrve costs may be’ treated as not bemg in'the ordrnary course of -
o ‘trade by reason of pfice, and may be dlsregarded in determining normal value, only if it is
~ determined that such sales are at pnces which do not provide for the recovery of all costs .
3 within a reasonable perlod whzch should normally be five years
' 5 Costs shall normally be calculated on the basrs of records kept by the sthburlder under
' rnvestrgatlon provided that such records are in accordance with the generally accepted
- accounting prmcrples of the country. concerned and that it is shown that the records
- reasonably reflect the costs associated wrth the productron and sale of the vessel under
o , consrderatlon ’



Consideration shall be given to evidence submitted on ttie proper allocation of costs,
provided that it is shown that such allocations have been historically utilised. In the

' absence of a more appropriate method, preference‘ shall be given to the allocation of
costs on the basis of turnover. Unless already reflected in the cost allocatrons under this

sub-paragraph, costs shall be adjusted appropriately for those non-recurring items of cost

which benefit future and/or current production, or for czrcumstances in which costs are
affected by start-up operations. ’

The amounts for selling, general and administrative costs and for proﬁts shall be based
on actual data pertammg to production and sales, in the ordinary course of trade, of like
vessels by the shipbuilder under investigation. When such amounts cannot be determined
on this basis, the amounts may be determined on the basis of. 4 1

(a) the weighted average of the actual amounts determined for other Shipbuilders of the
‘country of origin in respect of production and sales of like vessels in that country's.
domestic market; '

(b) the actual amounts applicab'le to production and sales, in the ordinary course of
. trade, of the same general category of vessels for the sthbuzlder in questlon in the
domestic market of the country of ongm '

(c) any other reasonable method, provided that the amount for profit so established shall

~not exceed the profit normally realized by other shipbuilders on sales of vessels of
the same general category in the domestic market of the country of origin; and

(@) the profit added in constructing value shall, in all instances, be based upon the
; "averdge p'rof t realized over a reasonable period of time of normally six months
both prior to and after the sale under mvestzgatzon and shall reflect a reasonable .
' pr—]it at the time of such sale. In makmg such calculatlon any distortion which is
demonstrated to result in a profi t}thCh is not a reasonable one at the time of the
sale shall be eliminated. ’ |



7 ]n hght of the long lead ttme between contrarct and delrvery of vessels a normal value
shall not mclude actual costs for ‘which the shtpbullder demonstrates that they are due
to force majeure and that they are significantly over the cost increase whzch the |
shrpbzulder could ha ve reasonably anttcrpated and taken into account at the ttme the '
material terms of sales were fixed. o

- 8 Inthe case of sales from non-market economy countnes and, in partlcular those to

wh1ch Regulatron (EC)No 5 19/942 applres normal value shall be determmed on the

- basis of the pnce or constructed value ina market economy third country, or the price -

from: such a third country to other countrres mcludmg the Communrty, or where those [’

. are not possrble on any other reasonable basis, including the price actually pard or _

payable in the Commumty for the like vessel, duly adJusted if necessary to 1nclude a

reasonable proﬁt margin.. e ' ‘

- An. approprrate market economy thrrd country shall be selected ina not unreasonable

manier, due account being taken of any reliable mformatlon made avarlable at the trme of

selectron Account shall also be taken of time- lrmrts

The partres to the mvestlgatron shall be mformed shortly after its’ 1n1t1atron of the market
economy third country envrsaged and shall be | gtven 10 days to comment '

' B . Errport_ price_

.9. The export prrce shall be the pnce actually pard or payable for the vessel under
’ consrderatron ' - . . L

70. 1n cases where there is no export price or.where it appears that the export price rs -
. unreli"Ble;beca'u'se' of an association or a compen'satory arrangement between the . - |
: shlpbmlder and the. buyer or a third party, the export prrce may be constructed on the-
o, basis of the price at which the vessel is first resold to an mdependent buyer, or if the .
- vessel is not resold to an mdependent buyer or is not resold in the condmon in which it
. was orrgmally sold, on any reasonable basrs '

2. OJNoL 67, 10.3.1994, p. 89.
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~ In these cases, adjustment for all costs, including duties and taxes, incurred between the .

original sale and resale, and for proﬁts accrumg, shall be made so as to establish a
reliable export price. '

. Thei 1tems for which adjustment shall be made mclude those nonnally bome by a buyer

. but paid by any party, either inside or outsrde the Community, which appears'to be

17

associated or to have a compensatory arrangement w1th the sthbzulder or buyer,
including: usual transport insurance, handling, loadmg and ancillary costs; customs
duties, and other taxes payable in the importing country by reason of the purchase of the

vessel; and a reasonable margin for selling, general and administrative costs and profit.

-

Comparison-

A fair companson shall-be- made between the export pnce and the normal value This
comparison shall be made at the same level of trade and in respect of sales made at as
nearly as possible the same time, which will normally mean sales within three months

prior to or after the sale under investigation, or in the abserice of such sales, any -
. appropriate period. Due allowance shall be made in each case, on its merits, for

di ﬂerences which affect price comparabzluy mcludmg differences in conditions and

- terms of sale, contractual penalties, taxanon level of trade quantities, physical

characteristics, and any other differences which are also demonstrated to affect price
comparabzlzly Where in cases referred to in paragraph 1 0, price comparabzlzty has
been ajfected the normal value shall be estabhshed at a level of trade equivalent to the

* level of trade of the constructed export price, or due allowance made, as warranted,

under this paragraph Any duphcatlon when making adjustments shall be av01ded in
partlcular in relation to drscounts and contractual penalties. '

\

11
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. When the pnce companson requ1res a conversmn of currencnes such conversion shall be i

rade using the rate of exchange on the date of sale except that when a sale of forelgn

" . currency on forward markets.i$ d1rectly linked to the export sale mvoIved the rate of - -
: exchange in the: forward sale shall be used. For the purpose of this prowszon the date of
. sale is the date onwhich. the material terms of sale are establzshed normally the date of

12,
| _ prtczng margzns shall normally be established on the basrs ofa comparxson ofa welghted

contract. However, zf the materzal terms of sale are szgmf cantly changed on another .i’
date the rate of exchange c on the date of the change should be applled In such case
appropriate adjustments shall be. made to take into account any unreasonable effect on

-~ the. mjurzous przcmg margin solely due fo exchange rate ﬂuctuatzons between the:
_ »orzgmal date of sale and the date of this change e P

. Ihju‘rioUsprici»'ng:margth C

Subject to-the relevant'provisions 'gOVeming fair comparison' the existence of injurious

" .average normal value with-a welghted average of pnces of all sales or by a companson o

of individual normal values and mdmdual export prices on a, transactlon-to-transactton :

" basis. However a norma] value estabhshed ona weighted average basis may be

S compared to prices of all individual sales, if there is a pattern of export prices whlch

differ significantly- among different purchasers regtons or time penods and if the

- methods specrﬁed in the first sentence of thlS paragraph would not reﬂect the full: degree o

13
. _export prlce ‘Where m_]urzous pricing margms vary; a wetghted average injurious o
_ przcmg margm may be estabhshed '

y of i mjurlous przcmg bemg practlsed

The mjurzaus przcmg margm shall be the amount by whtch the normal value exceeds the
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Article 3
Detgrminatidn‘of Injury

" Pursuant to t'his Regulation, the term "irijury“ shall, uniess otherwise specified, be taken
_ to mean material ihjury to the Community industry, threat of material injury to the

Community industry or material retardation of the establishment of such an mdustry and
_ 'shall be mterpreted in accordance with the prov151ons of this Amcle

A d_eterminét‘ion.of injufy shall be based on pbsitive evidence and shall involve an
objective examination of both (a) the effect of the sale at less than normal value on
prices in the Community market for like vessels, and (B) the consequent impact of that
sale on the Community industry. -

With regard to the effect of the sale at less than normal value on pricés, consideration

~ shall be given to whether there has been significant price undercutting by the sale at less
'thgin normal vahte as compared with the price of like vessels of the Community industry,
or whether the effect of such sale is otherwise to depress pricés to a significant degree or -
prevent price increases which would othérwise have occurred, to a significant-degree. No -
one or more of these factors can necessdrily give decisive guidance,. o

Where sales of vessels from more than one country are sxmultaneously subject to
injurious pricing investigations, the effects of such sales shall be cumulatively assessed
only if it is determined that (a) the margm ofi injurious pricing established in relation to-
the pz)rc_hasgs from each country is more than de minirhis as defined in Article 7(3) and
that (b) a cumulative assessment of the effects of the sales is appropriate in light of the

" conditions of competition between vessels sold by non-Community shipbuilders.to the

- buyer and the conditions of competition between such vessels ar.d the like Community

vessels.
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- The examination. of the impact of the sale at less than normal value on the Commumty
- mdustry concerned shall include an evaluatlon of all relevant ¢ economrc factors and

. .indices havmg a bearmg on the state of the mdustry mcludmg the fact that an mdustry is

still in the process of recovering from the-effects of past dumpmg injurious pricing or
: subsrdrzatlon the magmtude of the actual margm of injurious pricing, actual and "
potentral declirie in sales proﬁts output market share, productlvrty, return on
B -investments, utrhsatlon of capacity;, factors aﬂ’ectmg Commumty prices; actual and
~ potential negative effects on cash flow, mventones employment, wages growth abllrty
" to raise capital or. mvestments This list is not exhaustrve ‘nor can any one or more of ~
" these factors necessanly give decrslve gurdance '
It must be demonstrated from all the relevant ewdence presented in relatlon to

- Lparagraph 2, that the sale at less than noymal value is causmg or has caused i m_;ury

within the meaning of thlS Regulatron Specxﬁcally, thrs shall: entarl a demonstratlon that o

' g the pnce levels identified pursuant to paragraph 3 are responsrble for an 1mpact on the
r Communrty industry as. provrded for in paragraph 5, and that this. rmpact exists to a
o degree Wthl‘l enables it to be classrﬁed as matenal '

Known factors other: than the sale at less than normal value whrch at the same time are

;.~mjurmg the Community 1ndustry shall also be exammed to ensure that i mjury caused by
k 'these other factors is not attributed to the sale at less than normal value under -
E paragraph 6.F actors whlch may be consrdered in this respect include the volume and
: prices of sales b y shtpbullders of other. countrzes than the exportmg country not realzzed
at less than normal value, contraction m demand or changes in the: patterns of -
| consumptron ‘restrictive trade practices of, and competmon between thlrd country and.’

; Commumty producers developments in technology and the export performance and
productrvrty of the Commumty mdustry ‘ ‘ S
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The effect of the sale at lessutlran nanr:al value shall be assessed in relation to the
‘production of the Community industry of like vessels when available data permit the

- $eparate identification of that _production on the basis of such criteria as the production
~ process, producers sales and profits. If such separate identification of that productlon is

not possrble the effects of the sale ar less than normal vaIue shall be assessed by
examination of the pro_ductron of the narrowest group or range of vessels, which includes
the like vessel, for which ‘t'he necessary information can be provided. .

A determination of a threat of materlal injury shall be based on facts and not merely on
allegation, conjecture or remote possrbrhty The change in ¢ircumstances which would
create a situation in which the saIe at less than normal value would cause 1n_|ury must be
: clearly foreseen and imminent. ‘

In making a determination regarding the existence of a threat of material injury,
consideration should be given to inter alia such factors as: -

(@) sufficient freely disposable‘capaci'ty of the shipbuilder or an imminent and .‘
~ substantial increase in such capacity indicating the likelihood of substantially .
" increased sales at less than normal value account being taken of the avallablhty of
other export markets to absorb any addmonal exports and
~(b) wltether vessels are being exported at prices that would, toa signiﬁcant degree,
depress prices or prevent price increases which otherwise would have occurred, and
Wonld probably increase demand for further purchases from other countries.

- No one of the factors listed above by 1tself can necessanly give declsrve guidarice but the

_‘totahty of the factors con51dered must lead to the conclusion that further sales at less
than normal value are 1mrmnent and that, unless protectwe actlon is taken, material

l mJury y will occur.

LT



» _ Articled - . )
- Definition of Conimunity-industry ) ' |
For the purposes of this Regulatron the term "Commumty mdustry shall be mterpreted
as referrmg to the Commumty producers asa whole capable of producmg a lzke vessel -
with thezr present facilities or whose faczlztzes can be adapted in a tzmely manner to

: produce a like vessel, or tothose of them whose collectlve capabtlzty to. produce a lzke
-vessel constltutes a major proportlon as defmed m Article 5(4); of the total Community - -

- _\capabzlzty to produce a like vessel. However when producers are related to the

. ‘sthbuzlder exporters or buyers.or are themselves buyers of the allegedly mjurlously
priced vessel, the term "the Commumty mdustry may be interpreted as reférring to the -
_ rest of the producers : ' ’ '

For'. the purpose of paragraphl prOducers shallbe co'nsidered to be related to the b
shipbuilder, exporters or buyers only if (a) one of them directly or md1rectly controls the
I.other or (b) both of them are directly or indirectly controlled by a third person or(c)

together they dlrectly or 1nd1rectly control a third person, provided that there are grounds 4

for behevmg or suspecting that the effect of the relat:onshxp is such as to cause the
producer concemed to behave dxfferently from non—related producers For the purpose of
-this paragraph one shall be deemed to control another when the former is legally - or
operatlonally in a posmon to exercrse restramt or dlrectlon over the latter

3. T-h;e provisio‘ns of Artiele‘3(8)~shall be applieable to. this Article. o
- Article 5 ‘,f:
o Initiation ol'. proceedings ’

Except as provrded for in paragraph 8, an mvestxgatron to determme ‘the emstence

'complamt by any natural or Iegal person, or any assocratlon not havmg legal personahty,

S actmg on behalf of the Commumty mdustry

T ) degree._and effect of any alleged mjunous przcmg shall be initiated upon-a written
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" The complaint may be submitted to- the Commiséion, or a Member State, which shall
forward it to the ‘Commission. The Commission shall send Member States a copy of any
complaint it receives. The "compla'int shall be deemed to have been lodged on-the first -
working day following its delivery to the Commission by registered mail or the issuing' of
an acknowledgement of receipt by the Cotnmission. .

Where, in the absence of any complaint, a’ Member State is in possession of sufficient
‘evidence of injurious pricing and of resultant injury to the Community industry, it shall
immediately communicate such evidence to the Commission.. ' '

A t:omplaint under paragraph 1 shall be filed no later than

(@) six months from the time that the complamant knew or should have known of the .
sale of the vessel,
- - when the complainant was invited to tender a bid on the contract at issuc
~ through a broad muItsze bid or any other bidding process, '
- it actually did so, and :
- the bid of the complamant substantzally met bzd .specrf cations;

(b) nine months from the time that the complainant knew or should have known of the
sale of the vessel in the absence of an invitation to tender; provided that a notice of
intent to apply, Jincluding information reasonably-availablé to the comploinant fo

- identify the transaction concerned, had been submittgd no later than six months

from that time to the Commission or a Member State;
B () butin no event no later than six months from the date of déliverjz of thé vessel.

The _complaz"ntmt may be considered to have known of the sale of a vessel from the time .
- of publication of the fact of the conclusion of the contract, along with very general
information c_oncefning the vessel, in the international trade press.

For the purposé of this Article, a broad hmttiple bid shall be interpreted to mean a bid -
" in'which the proposed buyer extends an invitation to bid to at least all the shipbuilders
known 10 the buyer to be capable of building the vessel in question.
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N

(a) of mjurlous pricing

() of injury
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A complamt under paragraph 1 shall mclude ev1dence

(¢) ofacausal link between the injuriously przced sale and the alleged mJury, and

- (aD (i) that, if the vessel was sold through a broad multzple bid, the complamant was
' ) invited to tender a bid on the contract at issue, it actually did so, .and the bld of

the complainant substantzally met bzd spectf ications (1 e, dellvery date and
i techmcal requzrements) or’ L

. (i) that, if the vesseI was sold through any other blddzng process and the
K ) complamant was invited to tender a bid on the contract at issue, it actually dld "

so, and the bid of the complamant substanttally met bid speczf Gcations; or
(m) that in the absence of an invitation to tender a bid other than under than
under a broad multtple bid, the complamant was capable of butldtng the vessel

- ‘concerned and, if the complamant knew.or should have known of the proposed 4

) purchase it made demonstrable efforts to conclude a sale with the buyer
‘ cons:stent wzth the bid spec:f cations in questzon The complamant may be '
" _considered 10 have known.of the proposed purchase ifitis ‘demonstrated that

- the major,lty of the relevant industry have made efforts with that buyer to _

 conclude a sale of the vessel in question, orifitis demonstrated that general
mformatzon on the proposed purchase was available from brokers, f nanciers,
classification societies, charterers, trade associations, or other entities '
normally involved in sthbutldmg transacttons with whom the complamant had
regular contacts or dealmgs

" The complamt shall contam such information as 1s reasonably avallable to the
complamant on the followmg L '

(a) ldentlty of the complamant and a descnptlon of the volume and value of the
Community production of the like vessel by the complamant Where a wrltten

complaint is made on behalf of the Commumty industry, the comp]amt shall 1dent1fy A

the industry on behalf of whlch the complalnt is made by a list of all known

Community producers capable of building the like vessel and to. the extent possnble "

~a description of the volume and value of Commumty productxon of the like vessel
- accounted for by such producers .
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. (b) a complete descnptlon of the allegedly injuriously prtced vessel the names of the
. country or countries of ongm or export in question, the identity of each known
exporter or foreign producer and the identity of the buyer of the vessel in question;

(c) prices at which such vessels are sold in the domestic markets of the country or
'countries of origin or export (or, where appropriate, information. on the prices at
which such vessel is sold from the country or countries of origin or export toa thrrd

~ country or countnes or on the constructed value of the vessel) and information on
export prices or, where appropnate on the prices at which such vessel is first resold
’, to an lndependent buyer

(c{) the éffect of the injuriously priced sale on prices of the like vessel on the
Community market and the ‘consequent impact of the sale on the Community
,_mdustry, as demonstrated by relevant factors and indices havmg a bearing on the
state of the Commumty mdustry, such as those llsted in Article 3(3) and (5).

The 'Commission Shall as far as possible, examihe the accuracy and adequacy of the
evidence provrded in the complamt to determme whether there is sufﬁcrent ewdence to
justify the 1mt1atron of an investigation. .

An mvestrganon shall not be initiated pursuant to paragraph 1 unless it has been
" determined, on the basis of an examination as to the degree of support for, or opposmon
to; the complaint expressed by Commumty producers capable of building the like vessel, -
* that the complaint has been made by or on behalf of the Community industry. The
' complainr shall be considered to have been made by or on behalf of the Community -
industry if it is supported by those Commumty producers whose collective capacny to
produce the like vessel constitutes more than 50 % of the total capacny to produce the
like vessel of that portion of the Community industry expressing either support for or
opposmon to the complamt However, no mvestlgatron shall be initiated when
"Community producers expréssly supporting the complamt account for less than 25 % of
total” capacity of the Community producers capable of producing the like vessel.

(v



The authontres shall avord unless a decrsron has been made to initiate an mvestrgatron

' 'any publlcrsmg of the complamt seekmg the initiation of an mvestrgatlon However
g 'before proceedmg to mmate an 1nvest1gat10n the govemment of the exportmg country o

concemed shall be notified.

-

. pricing, ‘injury, a causal link, and that a _member of the alledgedly mjured Commumty

o Where approprlate an mvestlgatzon may also be initiated upon a written complamt by"

zndustry met the criteria of paragraph 3 (d) of this Article, to Justrfy such mmatron '

- If in specral c1rcumstances it is. decrded to- mltrate an 1nvest1gatron wrthout havmg .
jrece1ved a written complaint by or on behalf of the Commumty industry for-the initiation
- of such mvestlgatron this shall be’ done on the basis of sufficient evidence of injurious

- the authorities of a Contracting Party Such a complamt shall .be supported by .

o suffi fcient evzdence to show that a vessel is bemg or has been m]urzously przced and that -

the alleged sale to.a Commumty buyer at less than normal value is causmg or- has‘_'
. caused injury to0 the domesttc mdustry of the C ontractmg Party concerned

The evrdence of both mjurzous przcmg and mjury shall be. consrdered srmultaneously in
the decision on whether or not to initiate an mvestlgatlon A complalnt shall be rejected -

where there is 1nsuﬂicrent ev1dence of either m]urzous przczng or of mjury to justify

| proceedmg wrth the case. <

" 10.

The- complamt may be w1thdrawn pnor to lnltlatlon in whlch case it shall be con51dered _

-+ motto have been lodged

A
" sufficient evidence to justify initiating a proceeding the Commission 'shall do so within 45
" no lafer than six months from the time the sale of the vessel was known or should have' '

o been knawn and shall publrsh a notlce in’ the Official Journal . of the EurOpean_'

C lodged w1th the Commrssron S S =

Without prejudice to Article 15 (2), where, after consultation, it is apparent that there is

- days of the lodglng of the complamt or, in case of initiation pursuant fo paragraph 8,

Communities. Where insufficient ev1dence has: been presented the' complainant shall,

after. consultatlon be so mformed wrthm 45 days of the date on whrch the- complamt is.
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13.

The notice of initiation of the proceedings sha]l_annﬁunce the initiation of an -
investigation, indicate the name and country of the shipbuilder and the buyer(s) and a
description of the vessel concerned, give a summary of the information received, and
provide that all relevant information is to be communicated to the Commission; it shall
state the periods within Whiph interested parties may make themselves known, bresent

~ their views in writing and submit information, if such views and information are to be

taken into account during the investigation,; it shall also state the period within which -

" interested parties may apply to be heard by the Commission in accordance with Article -
6(5). ' ’

The Commission shall advise the exporter, the buyer(s) of the vessel and representative
associations of producers, exporters or buyers bf such vessels known to it to be
concerned, as well as representatives of the codntry the vessel of which is subject to such
investigation and the complélinants,' of the initiation of the proceedings and, with due
regard to the protection of confidential information, provide the full text of the written .

complaint received pulfsuanfto paragraph 1 to the ,_exp'orter,'and to the authonities of the -
. exporting country, and make it available upon request to other interested parties

involved.

Article6
The investigation

Following the initiation of the proceeding, the Commission, acting in cooperation with
" the Member States and, where appropriate, with the authorities of third countries; shall

commence an investigation at Community level. Such investigation shall cover both
injurious pricing and injury and these shall be investigated simaltaneously.

21



' Partres receiving questlonnalres used in an injurious prtcmg mvestl gatlon shall be given
at least 30 days to reply. The time- limit for exporters shall be counted from the date of
* recelpt of the questionnaire, which for this purpose shall be deemed to have been

received one week from the day on which it was sent to the exporter or transmltted to
the appropnate dlplomatlc representatxve of the exporting country. An extension to the
- 30-day penod may be granted, due account being taken of the time limits of the
investigation, provided that the party shows due cause for-such extensxon in terms of its -
| 'part:cular cnrcumstances :

"The Commrssron may request the authormes of thzrd countries, where approprzate as :
»»';well as the Member States, to supply mformatlon and Member States shall take - _
whatever steps are necessary in order to give effect to such requests. They shall send to
- - the Commlssmn the information requested together with the results of all 1nspectlons
| checks or mvestrgatlons carried. out. Where thls mformatlon is of general mterest or-
where its transmission has been requested by a Member State, the Commission shall
forward it to the Member States, provided it is not conﬁdentlal in which case a non-
conﬁdentxal summary shall be forwarded - - - b o

The Commission'may request the authofities of third coz)ntriés wh'ere'appropriate as
well as the Member States, to carry out. all necessary checks and mspectrons partrcularly 8
' amongst Commumty producers, and to carry out mvestlgatlons in third countnes .
provrded that the firms concerned give their consent and that the govemment of the
* country m question has been officially_ notified and ralses no objection. Member States
shall take whatever steps are necessary in order to give effect to such requests from the
'Commlsslon. Officials of the Commission shall be authonzed, if the Commission or a -
Menmber State s requests, to assist the_oﬁfrcials.of' Member S_tatés in carrying out their
' 'duties Likewrse oﬂ‘ cidls of the Cornnrrssioﬁ may assist the officials of‘ihe authorities -
of thzrd countrzes in carrymg out thezr duttes upon agreement between the Commrss:on =

' and such authormes



- 5. The mterested partres whrch have made themselves known in accordance with Article
'5(12) shall be heard if they have, within the period prescribed in the notice published in

- the Official Journal of the European Commumtles made a written request for a hearing - \‘
- showing that they are an interested party lrkely to be affected by the result of the -
proceedmg and that- there are partrcular reasons why they should be heard.

6. Opport‘unities shall, on request, be provided for the shipbuilder, the buyer(s),
representatrves of the government of the exporting country, the complamants and other
intérested parties which have made themselves known in accordance with Article 5(12),

- to meet those parties with adverse i interests, so that opposing views may be presented A
 and rebuttal arguments'oﬁ’ered. Provision of such opportunities rnust take account of the
need to -preserve conﬁdentiality and of the convenience to the parties. There shall be no

obligation on any party to attend a meeting; and failure to do so shall not be prejudicial
to that party’ s case. Oral information provrded under this paragraph shall be taken mto ,
account in so far as it is subsequently confirmed i in wntmg

7. The complainants, the shipbuilder, the buyer(s) and other interested parties which have
made themselves known in accordance with Article 5(12), as well as the representatives
of the e;(portin'g country may, upon writtén request inspect all information made
avarlable by any party to an mvestrgatron as distinct from internal documents prepared
by the authorities of the Community or its Member States, which is relevant to the
presentatlon of their cases and not confidential within the meaning of Article 13, and that
it is used in the investigation. Such parties may respond to such information and their
comments shall be taken i into consideration, wherever they are suﬁ'lcrently substantiated

" in'the response.. '

Vo

by interested parties and upon whxch fmdmgs are based shall be examlned for accuracy as
" far ag'possible.
9. For proceecziings:ihmlving price to pﬁce co'mparison,' where a like vessel has been
delivered, the investigation shall be concluded no later than one year from the date of
" initiation. " ' ' ‘ :
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8. Ekcept in the circumstances provided for in Article 12, the information which is supplied -



For proceedings in wh'i‘ch‘ the like vessel is under construction, the investlg'ati_on shall be -

| conclude'cl_ no l_ate'r .'than one year from the date o_‘f,deli veryof tha_t like vessel.

24,

Investzgatzons mvolvmg constructed value shall be concluded wzthm one year after thezr )

' initiation or. within one year of delzvery of the vessel whzchever is later

- o

' ‘These -tinze limits are saSpende'd ta the egr'tent Article.].‘{ 2) isfapplied '

:

TR Artlcle7

Termmatlon wnthout measures, |mpos1t|on and collectlon of i mjurlous prlcmg charges

- . -

1. Where the 'cornplaint.is‘withdrawn,'the proceeding may be tertnineted.

20 -:Where aﬁer consultatlon measures are unnecessary and there 1s no objectxon ralsed -
- within the Adwsory Comm]ttee the mvestlgatlon or proceedmg shall be terminated. In e

 all other cases, the Commission shall submit to the" Council forththh a report on the - |
B résults of the consultation, together with a proposal that the proceedmg be termmated
The proceedmg shall be deemed temunated if, w1thm one month the Counc1l actmg by a
quahﬁed ma]orlty, has not decnded otherwxse ‘ '

- There shall be 1mmed1ate termmatlon where 1t is determmed that the margm of mjunous
. przcmg is Iess than 2 per cent expressed asa percentage of the export pnce

4. Where the facts as ﬁnally estabhshed show that there is injurious przcmg and mjury

'A caused thereby, an injurious pricing charge shall be imposed on the sthbwlder by the-
Councd actmg by simple majonty ona proposal subrmtted by the Commlssxon aﬁer
; consultatlon of the Advisory Commtttee The Council shall take its decision not later;
than 3U working days after receiving the proposal The Commission shall take'the ..
necessary measures for the zmplementatlon of .the Council deczszon 1n partzcular the
collectton of the mjurtous prtczng charge - S
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~

5. The shipbuilder shall pay the injurious pricing charge within 180 days after notification
" 1o it of the imposition of the charge, which for this purpose shall be deemed to have
been receii»ied one week from the day on which it was sent to.the shipbuilder. The
Commission may give the .sjhipbuilder‘a reasonably extended period of time to pay
where the shipbuilder demonstrates that payment within 180 days would render it
insolvent or would be incompatible with a Judicially supervised reorganization, in which
case interest shall accrue on any unpaid portion of the.charge, at a rate equal to the
' secondary market yield on medlum term ecu bond in the Luxembourg stock exchange
| plus 5 0 basis points. '

_ Article 8
. Alternative remedies S

After consultation of the Advisory Committee, the investigation may be terminated without
- the imposition of an injurious pricing chargé if the shipbuilder definitively and
unconditionally voids the sale of the ihjuriously priced vessel or complies with an

: qlternative‘equivaient remedy accepied by the Commission.

A sale shall be. conszdered to have been voided only where all contractual relationships
between the parties concerned by the sale in question have been termznated all
consideration paid in connection with the sale is reimbursed and all rights in the vessel -
" concerned or parts thereof are returned to the shipbuilder. .

. | _ Article 9 |
-~ Countermeasures - denial of loading and unloading rights

1. If the shipbuilder concerned does not pay the injurious pricing charge imposed under
Article 7, countermeasures under the form of denial of loading and unloading rights
shall be imposed by the Commission, after consultatzon of the Adwsory Committee, on
the vessels built by the shipbuilder i in question. e

Tl
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The dec:szon tmposmg the countermeasures ‘shall enter into Jorce 30. days after its
pubItcatton in the O_)ff icial Journal of the European Cornmumtzes and shall be repealed on
full payment of the injurious pricing charge by the sthbuzlder The countermeasure shall

_cover all vessels contracted for during a period of “four years ﬁ'om the date of entry into Jorce

of the deczston Each vessel shall be subject 1o the countermeasure for a period of “four years ‘
after'its delivery. Such periods may only be reduced foIlowmg and in accordance withthe
outcome of an mternatzonal drspute settlement procedure concernmg the countermeasures
zmposed ‘

The vessels subject 10 the demal of loadtng and unIoadtng rtghts sha[l be .speczf Ted by
decision t0 be.adopted by the Commzsston and publtshed in the Ojf cial Journal of the

European Commumttes

T

Customs authortttes of the Member States shall not grant. permtsszon to load nor: the

- permission to. unload referred fo in Article 46 of the Commumty Customs Code to vessels
' sub]ect to the demal of loadzng and unloadmg rtghts : '

" . Article 10
- Consultations

Atty ‘conshltations ptovided for in this'Regulation shall take place within an Advisory
Committee, which shall consist of representatives of each Member State, witha

o representative of the Commlssmn as chairman. Consultations shall be held 1mmed1ately at

the request of a: Member State or on the initiative of the Comrmsswn and in any event

- Wlthll‘l a penod of time whlch allows the tlme Ilmlts set by this Regulatlon to be adhered _
' to. | S _ o ,

" The C“mrmttee shall meet when convened by its chalrman He shall prov1de the Member .
: States as promptly as possible, w1th all relevant mformat10n ' T



_ Where necessary, consultation lma'y be in writing only; in that event, the Commission
. shall notify the Meémber States and shall specify a period within which they shall be |

entitled to express their opinions or to request an oral consultation which the chairman:

shall arrange, provided that such oral consultation can be held within a period of time
which allows the time limits set by this Regulation to be adhered to.

;. Consultation shall cover, in particular:

(a) the- existence of i injurious pricing and the methods of estabhshmg the mjurrous
prrcmg margin; '
(b) "the existence and extent of injury;

(c) the causal link between the injuriously pricéd'sale and injury§ -

' (d) the measures which, in the circumstances, are appropriate to remedy the injurious

. pricing and the ways and means of putting such measures into effect.

~ Article 11
~ Verification visits

The Comrmssxon shall, where it considers it appropnate carry out visits to examine the
o records of exporters shrpburlders traders, agents, producers, trade associations and
orgamzatlons to verify information provided on injurious pricing and injury. In the
absence ofa proper and timely reply, a verification visit may not be carried out.

. The Comrmssron may carry out investigations in thlrd countries as requlred prov1ded it
| obtainsthe agreement of the firms concerned, that it notifies the representatlves of the -
govemment of the country in question and that the latter does not object to the .
1nVest1gatron As soon as the agreement of the firms concerned has been obtained the
Commission should notify the authorities of the exporting country of the names and

B addresses of the firms to be visited and the dates agreed '

27



The firms concerned shall be advised of the nature of the information to be verfﬁed
' dunng verification VISltS and of any furrher mformatlon whrch needs to- be provrded

durmg such vrsrts though this should not preclude requests from bemg made- durmg the

. verification of further details to be provrded in the light of mformatron v_obtamed.

In mvestlgatlons carned out under paragraphs 1, 2 and 3 the Comm1551on shall be
assrsted by officials of those Member States who so request '

Article 12 \
‘ \Non-cdop'erat_ion.

- In'cases in whrch any mterested party reﬁ.rses access to, or otherwrse does not. provrde
-‘necessary information within the time hmlts provrded in this Regulatlon or srgmﬁcantly '

impedes the investigation, provrsronal or final findings, afﬁrmatwe or negative, may be

- made on the basis of the facts available. Where it is found that any interested paity has
- fsupphed false or nusleadmg mformatron the mformatron shall be drsregarded and use
- may be made of facts available. Interested parties should be made aware of the
' ~consequences of non-cooperatlon ' ' '

o

'Fallure to give a computenzed response shall not be deemed to constltute non-
: cooperanon provrded that the mterested party shows that presentmg the response as
' requested would result in an unreasonable extra burden or un_reaso_nable addrtlonal'.c_ost. "

'. v Where the mformatron subnutted by an mterested party is not ideal in all respects it
- cause undue drfﬁculty in arriving at ‘a reasonably accurate ﬁndmg and that the

o information is appropnately submitted i in good time and is venﬁable and that the party
. has acﬁd to the best of i 1ts ablhty ‘ ' ' ‘

28

- should nevertheless not be dlsregarded provrded ‘that any deﬁcrencres are not such as to ' .
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- If evidence or information is not accepted, the supplying party shall be informed _
_ forthwrth of the reasons therefor and shall be granted an opportunity to prov1de further
' explanatlons within the time limit specified: If the explanations are considered
. unsatrsfactory, the reasons for rejection of such evidence or mformatron shall be
. disclosed and given in pubhshed findings.

If deterrninat_ions; including those regarding normal value, are based on the provisions of
paragraph 1 'including the information supplied in the complaint, it shall, where '
practicable and with due regard to the time limits of the investigation, be checked by

~ reference to information from other independent sources which may be avallable such as
published price lists, official statistics of sales and customs returns, or information
obtained from other interested parties during the investigation. - '

If an interested party does not cooperate, or cooperates only'partially, so that relevant

~ information is thereby w1thheld the result may be less favourable to the party than if it

,had cooperated

" Article 13
" Confidentiality

Any information which is by nature conﬁdentiel, (for example, because its disclosure
- would be of significant competitive advantage to a competitor or would have a-
-~ significantly adverse effect upon a person supplying the information or upon a person
from whom he has acquired the information) or which is provided on a confidential basis
by parties to an investigation shall, if good cause is shown, be treated as such by the
authorities. o '

Interested parties providing conﬁdential information shall be required to furnish non-
confidential summaries thereof. Those summaries shall be in sufficient detail to permit a

reasonable underStandihg of the substance of the information submitted‘in confidence. In
exceptional circumstances, such parties may-indicate that such information is not
 susceptible of summary. In such exceptional circumstances, a statement of the reasons

- why summarisation is not possrble must be provxded

L



CIf it is considered that a request 'for‘conﬁdent‘iality is not warranted and if the supplier of -

~ the mformatlon is either unwrlhng to make- the mformatlon avallable or to authorize its

"~ disclosure in generahzed or summary form such mfonnatlon may be dlsregarded unless .
it can be satlsfacfonly demonstrated from appropnate sources that the mformatlon is"

- correct. Requests for conﬁdentlahty shall not be arbntranly rejected

ThlS Artlcle shall not preclude the dtsclosure of general mformatron by the Commumty

authontles and in particular of the reasons on which decisions taken pursuant to thlS -

Regulation are based or dlsclosure of the evidence relied on by the Community
authorities in so far as is necessary to explain those reasons in court proceedings. Such. -
_ dlsclosure must take mto account the Iegmmate mterest of the pames concemed that
‘thelr busmess secrets should not be dlvulged o et

The Coun._ci—l, the Commissio‘n and Member States, ori_the officials of any of these, shall

" not reveal any information received purSuant to this Regulation for which confidential

' _treatment has been requested by its suppher w1thout specific permission from the A

E supplier. Exchanges of information between the. Commlssmn and Member States or. any
mformatlon relating to consu]tatxons made pursuant to Article 10, or any internal -

' documents prepared by the authorities of the Commumty or its Member States, shall not
" be dlvulged except as specrﬁcally provnded for in this Regulatlon '

Information recewed pursuant to thxs Regulatlon shall be used only for the purpose for -

’whrch xt was requested

Article 14
Disclosure

- The complainants the shipbu‘ilder'. the ekpofter the buyer(s) o}the vessel and their

" representative assoclatlons ,and representatxves of the exportmg country, may request
~disclosure of the details underlying the essential facts and constderatlons onthe basns of ‘

‘whxvch it is intended to recommend the imposition of an injurious pricing charge, or the
- termination of an investigation or proceedings without' the imposition of a charge.



2,

- 3.

2.

Requests for ﬁnal dls losure, as defined in paragraph 1, shall be addressed to the
Commrssxon n wrrtmg and be received within time limits set by the Commission. -

Dlsclosure shall be given in wrmng It shall be made, due regard being had to the

' protectlon of confidential mformatron as soon as possible and, normally, not later than '

one month prior to a deﬁmtwe decrsron or the submiission by the Commission of any

. proposal for final action pursuant to Artlcle 9. Where the Commission is not in a posmon

to disclose certain facts or considerations at that time, these shall be disclosed as soon as

* possible thereaﬁer Disclosure shall not prejudice any subsequent decision which may be

taken by the Commission or the Council but, where such decision is based on any
different facts and considerations, these shall be dlsclosed as soon as possible.

-
s

Representations made after disclosure is given shall be taken into consideration only if
received within a period to be set by the Commission in each case, which shall be at least

o

1 _O‘days, due consideration being given to the urgency of the matter.

Article 15
Final provisions

This Regulation shall not preclude the application of:
(a) any special rules laid down in agreements concluded between the Community and
- third countries; ‘

(b) special measures, provrded that such actlon does not run counter to obligations
pursuant to the Sthbuzldmg Agreement

An investigation pursuant 10 this Regulation shall not be carried out nor measures be
imposed or maintained when such measures would be contrary to the Community's

- . obligations emanating ﬁom the Sthbutldmg Agreement or any other relevant
- mtematlonal agreement. = . ) : _ -

Nothing in thiszegw'Iati_on shall prevent the Commuinity from quiHing its bbligatiqhs

 under the provisions of the Shipbuilding Agreement concerning dispute settlement.

31
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 Artide16 | | |
v"-‘-Entry'int,oforc'e o T RS

. This Regulatlon shall enter mto force on 1 January 1996 ]t shall not apply to vessels

- contracted for przor to 1 Janua)y 1996, except for vessels contracted for after 21 December
1994 and for delivery more than five years from the date of the contract. Such vessels shall

¢ o be subject to this Regulation, unless the shipbuilder demonstrates that the extended delzvery
. dgte was fo_r normal c:ommerczal reasons and _not 10 avoid the applzcatzop of thz.sj Regulation. - :
' -'ThiS'Regulation sh_eﬁ be binding in its entirety and, directly epplicabl'e- in all _Méxhber States'.' '
i

&

¢



5

. ISSN0254-1475

© COM(95) 473 final

L

L I"%Catalogue number . CB- CO-95 540-EN-C";;

.IS“_BN‘, 92-_7]7-94666_-i_ |

. o 'Ofﬁce for Ofﬁcml Pubhcahons of the European Commumues o

L-2985 Luxembourg

[P N





