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Comnmmmhon from the CommiSSinn to the Councll concern.m,, an "Agreement
- respecting normal competrtwe conditions n the commercial shipbuailding,
aud repair mdtmry“ within the fmmework of the OECD

On 20 July 1090 the Councxl gave the Commsmon 2 mandatc to negouate
international sgresment seeking 1o re-estabhsh normal compeuuve conditions ‘in the
' s]:npbmldmg sector. The objective of the Community, as is clear from the negotiating
. - directives, was 1o negotiate a balanced agre:ement which aims to eliminate injurious
. . competition, fo introduse an international discipline concemmg eids and to provide.the -~ :
. meems to' fght against ‘r.hc unfmr pricing pract.ces of owr pnn:apal compet:tors, namely _ AR
Japan and Korea: : -

' BACKGROUND '

‘ Negohanuns wWeTe mmaied by the Umted States in exchange for the vmhdrawal ofa
compleint by American shipbuilders under Section 301 agrinst Community end Asian
. shipyards. The slowness of the d:scussmns, which reached the conclusion of the
-negoTiations on- 17 July 1994 afier almost five years of negotiations, can be cxplained in
]a;ge measure by the problems of drawing up an anu—dumpmg" instrument suited to the
specific ‘featmres of the sector, namely the injurious’ price instrument, and also by the-
- resistance of Japan 1o the elimination of its system of bome credits. On these two
questions, which cansﬁttned a major stake i in the negouauons, thc Commnmty will have
obiz:medfu]] sansfacucn. T

‘ nmsunsrmcsormsaenﬁmmm -

, The agreamen.t will enter mto force on’ l .Tanuzny 1996 fonowmg ratification by a]l the’
pamal The ag:eemenl can be rev:cwed 3 years after it has come mto force

' Thetextofthe agreementxsthme-ts t'heﬁrstconsttutsthemmntext ofthe
Agreement with its annexes, the other is the revised Text of the Underst;mchnu on a:port -
credits for ships which preda:ed the Ag;reement .

'Ihe Agrecment pmv:d&e The hst of allfox:ms of support in fhe scctor vuh;ch are forbaddm
I introduces the disciplines to apply in respect of direct and indirect aids including those -
* inthe field of export credits, However ﬁshmg vessels for national (cr Commuuity) ﬂeets
and military vessels are cxcluded from the scope of these. disciplines. Fmally the -
Agremenrsetsm:,fortheﬁrstnme, anmstmmenttoﬁcht agamstthepﬂ:ﬁccs of
' 1rgunous pricing. - . : . L

Imumous PIucnm INSTRUNENT

T]:ns is an "anﬁdmpmg" instrumem s-zmed 10 the specﬂic feanzes of u'ansacuons
‘ cnm:emng ships. . Until now the provisions of the antidumping code of the GATT did
not apply to tlis area since ships are in real terms neither imported nor exported. - The
' prmcrple of the instrument is based an the fact that the shipbuilder guilty of the practice
“of injurious pricing will bave to pay a charge equivalent to the dumping margin 1o the ,
- awthorities of the injured party. Where there is a refusal to pay under this procedure - .

1 Unhed States o(ﬁm:d;a, Japan, Kores, S\vedéﬁ..Narway, Ftnlahd and EmupeanCommnnny _
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vessels contracted in the future from the Qtﬂlty' sh;pbm]der are Hable to a prohibition or;
loading and unloading goods in the ports of the investigating party following a publishect

peziod of notice. This instrument has, from the start, been one of the major ob_]ecuves ol

the Community.

The Commission will make & proposal to the Comncil for 2 xggulaﬁon to implement fhe:
infurious pricing instrument at Community level o ensure in particular that Community -

shipbuilders are able to have full and effective recourse to its provisions.

_ DISCIPLIN'ES CONCERI‘HNG A.'IDS

All direct a:;ds for the construction of vessels must be elnnmated by 1 Jarmary 1996.

Nonetheless, cermain restucturing programmes, particulatly those in the Commmunity

. (Belgium, Spain, Partugal) can continue to ﬂ:en conclusion as a result of euthorisation in '
theAgreement. : :

Aids mearch are mnhonscd thhm the limit of certain cemnas Soc1a1 aids (d.losures

redrmdancies) are also allowed  Indirect aids (aids to ship - owners benefiting;

shipbuilding) are in principle forbidden, However those systems of home credits whict.
are in conformity with the canditions which regulate the understanding on export credit:
for ships (period of repaymen, commercial interest, loan guarentees, etc.) are pemitted
Thds means that domestic transactions which are financed accarding to the same terms e&s.
sales for exports are anthorised. The discriminatory systems of Japanese Home Credn:
Schemes mmst by the same token be abandoned in order to be in conformity with the:
provisions of the Agreement. This was ane essential elernest of the mandate. _
EXPOKT CREDITS

The text of the Understanding on export credits for ships has been revised to take account
of the new conditions of the market end the results of the Helsinki package which

- peragitted amendments to the general understanding on export credits. In practical terms

this means, inter alia, the imroduction of commercial interest reference rates (CIRR) and
the extension of the périod of repayment of credits from 85 to 12 years.. The dispute

do

settlements procedures remain, in conformity with the posmon of the Community, non |

- binding. The classzc procedm‘es of consultation and notification will prevail

' "I‘rmJo»:EsAcrrUS COASTWISELAWS)

The scope of this protecnomst 'American lcg:slancm (wh:ch reserves domeshc traffic to

ships built in the USA) has been severely restricted. The permitted volume of

construction has been limited to 200,000 gross tonnes/year during the fixst three years
and countermeasures are foresesn where this is exceeded during the first three years or if

this legislation is ma.mtamed beyond 1 January 1999, mdependenﬂy of The ammmt of

producbon

Inﬂns context it is important to bear in mind that the US share of the world market is in -

the order of 1/1.5% : sce Table 1 for details of respective production and t:mploymmn in
the sector.



‘Ihe results of ﬂns Ag‘eemant st be weighed up in the Light of the lack of e@nhbnun

- which bas characterised this sector for RUMETous years - massive state subsidies, or other
indirect forms of support, ‘the practice of dumping not allowing profitable prices for the: -

trade, souctural over capacities of production . The Agreement will permit the:
improvement of the conditions in which the sector functions by. putting au end tc

-distortions of competlﬁon. It will avmd a global subsidies war affecting the whole.

_sector, As far ss the USA are concerned certain cument drafts laws presented 1o the US

- Congress are clearly rejected by the Administration and are now blocked becanse:
" they bave been judged incompatible with the provisions of the Agmcmerrr. The:

.adoption of the Agreement will also avoid a potentm.l commezcial conflict which the:

US would not have hesitated to start with their aggressive legislative hills, such as the: -

Gibbons Bill (which would close American: poris. both to subsidied ships and to ships.
belonging to citizens of countries which subsidise their shipbuilding industry). The
rapid signature of the Agreement by commm:mg the United Smtes, will avoid- Ay

’ e revrval ofthaedrx:ﬁx.

In additmn, a2 declaranon concerning increase of cspacihes wlll be annexed 1o the

Final Act of the Agreement. Although not part of the Agreement this declaration
- will form a political commitment of the- governments to curb plans to increase
shipbttnd.tng capacities, that do not take into account the realities of the market. In

~ this respect the Commission exert the necessary pressure both on a b:lateral and op

a multﬂateml lc;vel in orderto finda soluuon to th.ls problam.

By thcs; means T.hc objectives of the Commun:ty as set out in the mandate of 1990 have
been achieved : the creation of an appropriate "antidumping” instrument, the removal of

aids by all the comracting partdes, equal weament of home and export credits, link -
between the Arrangements on export credﬂs (ganeml Arranoemcm a.nd Undersmdmg on

expozt c:zadns for ships).

Thc whole shlpbuildxng mdusty (both sh:pbmldcxs a.nd sh1p owners) has snpported the

‘efforts of the Commission ncgohators t reach 2 balanced agrecmem which conesponds S

wnh their mshﬁ

rnocmnnnz mk SIGNATURE AND CON C.L'IJSIOh '

The text, wlﬁch was agrecd ad reterendum on 17 July, was revised by legal ]ingzus’ts- :

- from 19 to 23 September at the OECD. The final version of the Agreement is that

submittcd to you for its final approval and its suthorisation for its signature and for :
the designation of the person empowered to deposit the Community's instrument of .-

. approval in order to bind the Community. Parties to the agreement accept the
Understanding .on Exports Credits and so the Understandtng does mot reqmre
separate signature and spproval by the Commnmty ‘ :

. The Agreemcnt provida that it sha]l be open for sxgmmme and that it sha]l be";.‘- -
~ subject to ratification; scceptance or approval which signatories shall seek to

accomplish by 1 Januery 1996. Furthermore it provides that the agreement shall
enter -into force on Jamuary 1996 subject to the deposxt of- mstnunens of
mt:ﬁmtmn, accept.ance or approvn], by all partxes to the negoﬂations
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Given that the General Affairs Councﬂ, in its two last meetings, requested 'the" '

_Commission to forward the final text for signiture as soon as possible to the
Council; givea that the very strong support of the Member States, in the Council,
~for this Agreement and finally given the risk that the United States, Japan and

Korea might try to reopen the negotiations or to have recoiiise to the grant of new.
subsidles at the last minutc, it is in the Community's intercst to do all it can to have -

the Agreecment concluded by the interested countries as soon as possible, preferably

' on 6 December. For 1995 the rulés of the 7th directive on aids to shipbulding will -

. be maintained, in conformity with the standstill provisions of the Agreement. The
proposal for extension, approved by the Commission, has been submitted to Councll
’ for its appmrva.!.

The Commismon proposes that the Cotmcil shonld approve the Agreement and

. autherise its siguature in order to bind the Cnmmumty by adopting the draft "

. decision annexed herei:o.

) ook



U8/11. 94

o 1 Pursuant to the ncgotxarmc d;mcuvesl a.dop‘ted by the: Conmczl cn 20 .Tuly 1990 the
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. Exrmuoxr MEMORANDUM )

Commission has negotiated an ‘international: agreement seeking T.o restore “normal
competitive conditions in the: shlpbuﬂmng and repair industry, on the basis of the

' ‘negotiating directives set o in Annex I of thz dcc:smn and in consnlman with the

\ . spccxal Anmle 11; Com:mttee

j' ; 2. Followm,, ﬁve years of neﬂotano:s the Comnussmn concluded with 1ts partn:rs?i an
_agreement. ad referendm:n on 17 fuly 1994 in Pans withom the ﬁamework ofthe_

, OECD

3 ‘The mplemznmnon of fhe Agreeme.nt w:]l reqmm The mtroductwn cf' an

. guus

rmplcm:ntng regulation 10 epply the mjlmous prcing code mgether with 8 - -

o Conmumty :Eramcwork for those alds winch wﬂl remam permztted by the Agreemem‘_ '

e o

. TN 8002/90 - GATT 140 - CCG 36 - ECO 146, S
2 Unm:sSms of Amena. Iapan. Korea. Flnkmd, Norway Swe.dzn

P et
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Hzmng regard to the negotiating directives given to the Commission wxﬁ:m the‘,,
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COUNCIL

Council Decision
' : of ... 1954 '
on the cundns!on of the Agreement rspectmg normal compeﬂhve
condxtwns in the sh:pbulldlng and repair mdusuy :

| mtcomicm OFTHEEUROPEAN UNION, .,

Havmc regard ™ the treaty estabhshmﬂ the Eumpean Community, and in partlc:ulnr~ o

Aztu:le 113 thereof 1ogether with the ﬁrstsentence ofArﬁclezzs ),

framework of the mandate of 20 July 1990

- ’Hmng r:ga:d to the proposal ﬁam the Comrmsmon,

Having regard to the opunon of the Emopmn Pa.rhament,_ |

'* Whereas the Commission has neganzted on bebalf of the Commmunity, en Agresment -
respecting normal competitive conditions in the commercial shipbullding-and repair

industry, fogethawmthanUndersmndm,onexponcred:tsfnrshxps,whmths4 ‘
. Agteemcntshouldbeappm%d, '

3 ‘HAS DECIDED AS FOLLOWS

Amdc

approved on behalf of the Commmny

: Thcwu:toftheAgreememis aﬁachedtothxsdecmon.

Amde 2

’ IheAgmmtbﬂweentheEwopwn Cou.\mum‘iyzndcerham.ﬂmvcictm‘.cxtm:sonth>
~ normal competitive copditions in the shprm‘idmg and ship xepav: mdnstry is hexebf

© lgoo7

The President ofthc Coruncﬂ is hereby authorised 10 dw@atc the person empow:md o
sign the Agreement referred to in Article 1 in arder to bind the Community, and 1o

designate the person empowered t deposit the instrument of approval in acwrdance wdl

Article 12 (3 of tthgream:nt.

Dpne at Brussels, ...1994

.. Forthe Comeil .

»
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- Table 1- P;éducdon- ships completed

LR v

Source. “World shipbulldlng Dztabark® based on daia supplhd by ond s Marmme

lniormahon Semm

{1): From 1980 on data includes pmduc’aon frorn Ex-DRA yards -
A2 USA have no export market '

Fgures at the end of the year _ Market shares
1976 1887 | 1885 1889 ~ | 1993 |
Belgium " 0.8% 0.7% 0.9% L 0A%[ ¢ 0.0%
Denmark - 25% 25% © 31% 2.9%: . 29%|
- {France" - .3.5% 3.2% Co12%) - 2.0%| - 0.5%
-'eennanym . B8.6%] - L 9.2%] . 8.1%! 8.6%| - 8.9%
© YGreece. NAl . 0O%| 03%| 01% - 0.1%).
* |reland . - 0.1% 0.1%| . = 0.0% 0.0% - 0.0%]
ety 1.6% 26%| 0.9% 2.9% . 4D%
Netherlends L 43%| - '25% To22% L 17% 1.3%}
Portugat ©0.2%) 0.0% 0.3%/| - - 0:8% - 05%
- '|Spein.. . 3.3%| 4.0% 2.8% 31%) . - 29%
~{United Kingdom . 4.5% 1.8%f - - 1.2% 1.8%| "LZ%_
[Totel EU . 28.8%|  266%[-. 209%|. 237%| 209%
- Jother awes ) S _ : : . - T
o Finland - NAj 2.8%| . 2.0% - 3.3%) 1. 3%
Norway: " NA "2.5%)| 1.6%| - 0.8% 1.3
: Swaden . NAY ' 3.0%| . - 0.9% 0.3% . 0.236 .
Toril awes ' . 37.5%|. 35.1%| - 25.3% 28.1% '24.3%)
Jdapan’ 37.8%]  40.3%|  45.9% 37.9%|  s9.2%
Korea .. . 6% 7% - 1s%| 0 1e1%|  14.8%
- {other NAH 8.6%|  76%|  103%| . 10.2%
{Restof the World ~ - - 231%| . 12.3% s.6% 104%| . 11.e%
.. .-ofwhich: USA o~ e  1.0% S 0a%| ¢ 1.3%@
! OTALWORLD' 100.0%| = 100.0% 100 0% 100.0%j . . 100.0%



Tnble 2- Employmem In tha construcﬂon of new vossnls In tha Europaan Unlon -

Number 01 employeas

208833' ‘

1976 1981 1985 1989, " 1993 1% of Industrial -
: lemploymentie}
. . . -
Belgium 7467 - 8347 - 3923] 12807 2391E . 0.2%
Denmark 16630 11360| 10200 " 17900 73001 1.1%
France -32500 22200 - 165053 6800 6880, 0.1%

. |Germany 46839 28621| 22280 14732 . 24143(0)) - 0.2%
Greeca 2316 " .3393 2000  1536]. . ol .o
fraland 869 762 0 0 o) o

italy 2600| © 18600] '12000| 2675 7100 0.1%
Netherlands 22662 13100 8238 3500 4000/ °  0.3%

Portugel " NA| NA 5370 4245 3160  -0.3%
Spaln NA CUNA 18000 12660/ 10086/ 0.3%

" fUnited Kingdom 54560 . 26345 ~14200]. 54941 48861 - 0,1%
: B , : - B
" Total EU . 126518].° . 69738

o .Table complled from natlonal sources

la} dats: 10\42

tb] lncludlng ]obs ln Ex-GDR's yarda

—108242|

68714, = 0.2%

'/'K-
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. To be propused for the 1996 PBA proccdure - :
_ Creation of (.hapter B785: External measme of common commercm.l poh\.y.
. Budgctary lme B 7- 83-00 Agreement on Slupbulldmg - :

;-"ggalbg& S -
:Ar(ldeII:; EC a.nll228 EU..

AY

52. gneml pg._!:p' g's P :
E Funcﬁonmg of the Agreement respectmg normal coudltlons m the slnpbuddma

‘ sector. .

i 'Parucxpnhon in thc draft bud.,et for 1he ﬁmcucmmg of the pdmw group and of the' R
_secretariat of the gruup together with the special groups sct up in place to ad_;uchmta o

' ‘dxspmes whch arise as ar&eult of the Agreement

' ‘Me_;bga gfgglcu[ﬁ_tgm ’
. The division of cxpenses’ wﬂl be establnhed on apromm basxs d:pendmg on the

* number. of | partlm and in (e case of disputes between the two or wore parties -

- concerned. The pIOVIS'IOildl amoutts will,be known when the 199.: budget of the -
 OECD will be decided at {he end of 1994. :

' "',,-.':Estr.matad costa for the EC 275 000 Fl Ub
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 AGREEMENT RESPECTING NORMAL COMPETITIVE CONDITIONS
"IN THE COMMERCIAL SHIPBUILDING AND REPAIR INDUSTRY

PREAMBLE

The Parties to this Agreement
Conscious of the 1mportance to 1nternat10na1 and national commerce of a -
‘healthy commercial shipbuilding and repair industry;

Having regard to the aims of the Organisation for Economic Co-operation
and Development and considering the important role of its Council Working Party
on Shipbuilding in promoting normal competitive conditions in the. shipbuilding
industry and noting in particular its work concerning the "Revised General
Arrangement for the Progressive Removal of Obstacles to Normal Competitive
Conditicns in the Shipbuilding Industry® (RGA), the "Understanding on Export
Credits for Ships" and the "Revised Guidelines for Government Policies in the
-Shipbuilding Industry*; ; ‘ ' B

Taking into account principles governing international trade as set
forth in the General Agreement on Tariffs and Trade 1994 (hereafter referred to
as GATT ‘994),

Noting the severe structural disequilibrium and market trends which .
depressed for many years the world shipbuilding and repair industry, the
increased competition, the deterloratlng price levels and the implementation of
measures of public assistance;

Desiring to improve transparency regarding obstacles to normal
competitive conditions in the comrmsrcial shipbuilding and repair industry and
to have the Organisation for Economic Co-operation and Development reinforce
its collection of data about and monitoring of the market 51*uatlon, prices,
and policies in that industry;

Recognising the need to intensify their commitment to reach normal
“competitive conditions and to provide for an effective means of protection
against sales of ships under their normal value which cause injury;

, Recognising also that special characteristics of ship purchase
transactions have made it impractical to apply countervailing and anti-dumping
duties, as provided under Article VI of GATT 1994, the Agreement on Subsidies
and Countervailing Measures, and the Agreement on the Implementation of Article
VI of GATT 1994; '

° Recognising further the need to provide for a speedy, effective and
equitable resolution of disputes about these matters;



Hereby agree as'follows: B ;' ST

’ S Artlcle 1.

o T Restoratlon and Maintenance
: of Normal Competltlve Condltlons

1.  The Partles shall ‘in. accordance w1th the spec1f1c prov151ons set out 1n
_ Annex II, ‘eliminate. all existing measures or practices which are inconsistent °
‘with ‘normal competltlve conditions in the commercial. shlpbulldlng and repair .
1ndustry pursuant to Annex I (hereafter referred to as’ "measures of support")

r

2. ' The Partles shall not 1ntroduce any new measures of suoport
3. . The Partles recognlse ‘that- the sale of commerc1al shlps at less than
-their normal value is to be condemned if ‘it-causes or threatens materlal injury
‘to an established shipbuilding and repair 1ndustry in the terrltory of another =
‘Party, .orr mater1ally retards. the establlshment of a domestic shipbuilding anfq
_repair industry. In order-to remedy -or prevent such 1njurlous or1c1ng, Annex.
- IIT is applicable . : .

L. Arricle 2.

'Scope‘of‘the Agreement’h’”

1. "'nls Agreemert covers the constructlon and repalr of any self- propelled
seagoing vessels of 100 gfoss tons and above used for transportatlon of goods
.or persons or for performance of a soec1al1sed service’ (for example, 1ce
breaxers and dredgers) and’ tugs of 365 kW and over S : ‘

'2.’ -”.This Aaréement excludes:' R >

R ‘a. mll’tary vessels and modlflcatlons made or features added to other
.vessels exc1u51vely for mllltary purposes This exclus*on is subject to the.
requirement that any- measures or practlces taken in respect of such vesselsb
modifications or features: are hot disguised actions .taken in favour of
comnercwal shlpbulldlng and repalr inconsistent with this Agreement. If a
Party con51ders that - thls requirement’ has not been met, it may, without
prejudlce to-its rights: to initiate the other procedures foreseen .in thls
Agreement, request further- 1nformatlon, whlch the other Party shall co operate
to provide as fully and qulckly as possible.” . : : :
‘b. flshlng vessels destlned for the bulldlng or repalrlng Party s
fiShlng fleet This exclusion is- sub]ect to the requirement that the Party :
prov1des full transparency 1n accordance with Artlcle 4. -

-'3. , For purposes of thls Agreement

a. a. vessel is con31dered‘"self propelled sea901ng“ lf 1ts permanent
propulslon and” steerlng providé it all the characterlstlcs of self navlgablllty
» 1n the high seas; . : '



.

b. "repair" includes, inter alia, conversion and recondltlonlng of .
self- propelled sea g01ng vessels as deflned in subparagraph {a)’ above; and

c. mllltary vessels” are vessels which according to their ba51c
structural characteristics and ability are 1ntended to be used exclu51vely for
military purposes :

Article 3

Parties Group

1. A Parties Group, composed of a representatlve of each of the Partles to
this Agreement, shall examine the functioning of the Agreement and carry out ‘
the other funcclons provided for in this Agreement - v -

2. The Parties Group shall annually ‘elect a Chairman, who will serve in hls

- personal capacity. The Chairman shall convene meetings of the Parties Group
annually or, upon request of a Party, more frequently. If the country of whlch
the Chairman is a national, or in which the Chairman has his usual residence or
is employed, is an interested Party- in. any advisory opiniorn, dercgation, or
dispute settlement procedure pursuant to Articles 5 or 8, tne Parties Group
shall, at the request of any Party, elect an alternate Cha:rwan to perform’ tne
functions of Chairman relating to those proced”r '

3. The Parties Group shall act by consensus, except-.as otherwise provided.
A Party may abstain and express a differing view without barring consensus.

3 -

4. The Secretary -General of the OECD shail provide the Secretariat for the .
Parties Gr oup, the costs for which shall be borne by the Par ries as app:oved -

and appo*tloned by the Part‘es Group

rticle 4

Provision and Review of In-o*matvo
1. In order to ensure transparency, -each Parcy shall provide,the Parties
Group, through' the Secretar;at ' o

_ a. every six months all publlcly avajlable 1nfo*ma ion on contract
prlce trends. and on the credit terms and conditions of all ShlpS covered by
this Agreement and sold during the previous six months; ’ _

b as far in advance as possible, relevant information on any assistance
it proposes to prov1de specifically to the commercial shipbuilding and repair -
industry, including relevant information on assistance exciuded from the
prohibitions of this Agreement by Annex I, - Section B.1. h and prompt
supplementary information on -any such: assistance it has so provided and

" assistance provided under Annex II A :

i



c..information and notifications regarding credit terms and facilities

which. are called for by the Understandlng on Export Credits for’ Shlps. as .
defined in Annex I, sectlon A.l. and corresponding 1nformatlon and -
notlflcatlons for the Home Credlt Schemes authorlsed by Annex I, section
B.2.2. ‘ : o
, d. for yards able to build merchant ships over 5000 gt, publicly

" available information on capacity developments and on the structure of
ownership (capital structure, share of direct and indirect public ownership):
financial statements (balance sheet, profit and loss statement) including, if-
available, separate accounts coverlng the shlpbulldlng activities of holdings.
transfer of public resources (including debt guarantees, bond 1nfus1on,vetc Vi
exemptlons from financial or other obligations (1nclud1ng tax pr1v1leges,
.etc.), capital contribution (including equity infusions, w1thdrawal of capltal
dividend, loans and their refunding, etc.), debt write-off; and transfer of
losses . .. ) . N ) . - - - .
2. . Any Party may request from any other Party,_elther dlrec ly or throug

the Secretariat, ‘1nformatlon that it believes to be relevant. to the provision
of any measures of support and may provide the Parties Group with information,

.measures of support malntalned or permltted by another Par y -

3. The.Parties Group shall, once every three_years,,review in depth the. .
‘competitive conditions prevailing on each Party’s.territory. This will include
."the examination of he p0551ble impact on normal competitive conditions of the
evolution in ownersh ip of yards. . Informatlon requ1rec for tr-s Yeview may be
requested from the Darrres by the Secretar1at ; :

4. Each<Party shall co-operate fully in the,effort to obtai:-information. o
requested under this Agreement. ’ : e

5. The provisions: of this Article shall not require any Party to'd4sclose
~.confidential lnforratlon which would impede law enforcement or otherwise be
-contrary to the public interest or would ‘prejudice. the - legitimate commercial
interests of particular enterprises, publlc or private. Inforxation provided
on a confideritial basis shall not be disclosed without the express consent of
~the Party suppl yrng the lnformatlon S o

Article 5
Opinions and Derogations

1. - Any Party‘may request that the Parties Group"prov1de a wiltten oplnlon
on the con51stency w1th this Agreement of measures orlpractlces .

a. 1t proposes or has taken or engaged in or

b taken or engaged in by another Party

1. ‘ "Measures or practlces“ include matters falllng under Artlcle 1
paragraph 1 and 2 as well as under paragraph 3. '
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'&he Parties Group shall provide such an opinion within 60 days of the request.

2. . An opinion adopted by consensus of all the members of the Parties Group
shall be final and blndlng upon all the Parties regarding that particular
measure or practice.

3. If, with respect to an opinion requested under subparagraph 1(b) there
is an objection by a requesting Party or by the Party the measure or practice

of which is the subject of the opinion, the Parties Group shall act by
consensus of the other Parties. An opinion adopted 'in this manner shall be
advisory.

4. The initiation of an opinion proceeding by a Party shall not prejudice
the right of any Party to initiate a Panel under Article 8. If a disputed
measure or practice is submitted for Panel consideration, opinion proceedings
shall terminate upon request by a Party to the dispute made to the Parties’
Group within 15 days of the request to establlsh a Panel or of the reqguest for
the opinion.

A Party which considers that, in response to extraordinary

ircumstances, 1t must temporarily take a measure or engage in & practice
inconsistent with this Agreement, may do so only in conformity with the terms
and conditions of a derogation which may be granted by the Parties Group. In
critical circumstances which do not allow time for prior consideration by the
Parties Croup, action may be initiated provisicnally, on condition that any
action taken shall be rescinded no later than thirty days from initiation, and
any benefit provided shall be recovered, unless its continuation is approved by
he Parties Group which shall meet within this period.

aow

Article 6
Notification of Inconsistent Measures

Wnenever a Pa*ty has reason to believe that a measure or practice has
beén introduced or is being maintained by another Party, contrary to the terms
of Article 1, paragraph 1 or 2, that Party shall no;l‘y the Parties Group,
specifying the section or sections of Annex I and-II w1th which it believes the
measure or practice is inconsistent -

Article 7
Consultations

1. A .Party which has reason to believe that a measure of support has been
or is being introduced or maintained by another Party, contrary to the terms of
Article 1, paragraph 1 or 2, may request consultations with the other concerned
Party. The request shall include a statement of available information with
regard to the existence and nature of the measure of support in question.



2. 1f a Party con51ders that an injurious pricing charge proceedlng has-
been carried out regarding a shlpbullder in its territory by another Party-in a
manner not in conformity with Article 1, paragraph 3, .and Annex III, it nay
request consultations with that other Party no “later than 60 days after the
‘notification to the sblpbullder of the dec151on 1mp051ng the 1njurlous pr1c1ng
charge : - i '

3. | A Party may. request consultatlons with any other Party or. Parties
concerning any other matter respecting the operation of thisg Agreement
including pos51b1e 1n1t1atlon of a proceedlng under Annex III.

4. . The requestlng Party or Parties shall 1nform the Partwes Group of the
request. for consultatlons and of- the reasons for the request

o5, The requested Party or Partles shall provide adequate oopo*tunlty for
such: consultatlons and shall enter into them within thirty days of such'a
request " The purpose of the consultations shall be to clarify the facts of the

 ~51tuat1on and to arrlve at a mutually acceptab1e SOlLth” in c0ﬂrormrty with

this Agreement ‘
6. The pa ties to the consultacrons sbal1 form the Dar:‘es Grou
-significant developments in. the cor:sultations as they occur and of
results. - : ’

'ArticleS A

. Dispute. Panel P*oceeu_“gs
1. - If a mutually acceptable solution has not been reached in consultations
under Article 7, paragraph 1, on & measure of support 1n:rod, ed or under
) ticle 7, paragraph 2, on a charge imposed, within 30 days after the beginning
“of consultatlons or 60 days after the date of the requ lest; whichever is socner,
ary Party to the consultation may request the estab‘ishmen-fo-,a Panel to g
consider the dispute, in accordance with Annex IV. This. right is independent’
of whether an affected shlpbullder has taken an appeal to the Courts of a

?a*ty : ’ B

20 A Party seeking to ‘redress a violation by another Party of the
obligations subject to the provisions of this Article and Annex IV .of this -
Agreement, shall;have,recourse to, and abide by, the rules. and procedures of
this Agreement. In such a case, the Party shall not make a determination to
the effect that a violation has ozcurred except in ‘accordance with the '
above-mentioned provisions. Each Party shall ensure the conformlty of its
‘laws, regulations and admlnlstratlve procedures w1th its obligations under this
pdaragraph. : ;

3. If a party to the dispute seeks,-as a remeédy, the collectlon of a charge
from a shlpbullder, or is contesting the imposition of, an injurious pricing
charge on its shlpbullder that shlpbullder shall, subject to the conséent of
its Party, be entitled to participate in the Panel proceeding and: shall be
given a full and fair opportunluy to present its case against the’ imposition of
the charge:. The shipbuilder may be excluded from government-to-government
aspects of the proceedlng by agreement of the parties to the dispute.



4. Any other Party to this Agreement with an interest in the dispute éhall
be provided an opportunity to make its views on the dispute known to the Panel.
A5. If the dispute involves a measure of support in Annex I, the Panel shall‘
_determlne whether such measure of support is inconsistent with this Agreement
If the Panel finds the measure of support to be inconsistent:

a. the Party responsible for such measure of supportvshall eliminate or
modify it to conform with the Agreement, within a time limit-set by the Panel;

b. the Panel shall include in its findings a determination of (i) which
shipbuilders benefited from the measure of support, (ii) the amount of the
benefit received by each shipbuilder concerned under such measure of support,
and (iii) interest on the benefit at the Commercial Interest Reference Rate
(CIRR) of the country in question from the date of receipt of the benefit. For

" subsidies within the meaning of Article 1 of the GATT Agreement on Subsidies .
and Countervailing Measures, the benefit shall be determined in accordance with
Article 14 of that Agreement. For other measures, the Panel shall follow any .
generally accepted trade practice and/or understanding. -

c. the Party responsible shall, within a time limit set by the Panel,
collect from the shipbuilders concerned a charge in the .amount determined under
subparagraph b, or if collection is not legally possible, it may, with the .
agreement of the adversely affected Party or Parties, take other appropriate
action to remove or offset the benefits obtained.

6. . If the dispute involves an injurious pricing charge, the Panel shall
examine whether the charge was imposed in accordance with Annex III.

a. The Panel shall, in its assessment of the facts of the matter,,

- determine whether the authorities’ establishment of the facts was proper and
whether their evaluation of those facts was unbiased and obijective If the
establishment of the facts was proper ‘and the evaluation was unbi ased and
objective, even though the Panel might have reached a differenc ”O;L usion, the
evaluatloﬂ shall not be overturned; :

b. The Panel shall interpret the Agreement in accordance with cuStoméry
rules of interpretation of public international law. Where the Parel finds
that a relevant provision of the Agreement admits more than one pe*m_s=1o’
interpretation, the Panel shall find the authorities’ measure to be in
conformity with Ehe Agreement if it rests upon one of those pevmiss*ble
1nterpretat¢ons and

2. For the purpose of this Agreement, the phrase “permissible
interpretation” means “permissible method of implementation". 1In
determining the permissibility of an implementation method, due regard
shall be given to special characteristics of commercial shipbuilding and
of the provisions of this Agreement relating to 1n3ur10us pricing,
including, particularly, its provision for payment of an injurious

pricing charge by the concerned shipbuilder. Where the Panel finds that -

the relevant provision of this Agreement relating to injurious pricing
admits more than one permissible method of implementation, the  Parties
Group shall, in order to prevent future disputes from arising, endeavour
to reach a unified method of implementation and, if necessary. to make
an amendment to the relevant provision.
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c. Where the Panel finds that 1mp051tlon of a charge was 1ncon51stent
~with the Agreement, the Panel may recommend, in light -of. the nature of the
1ncon515tency, either that the- 1nvestlgat1ng authorlty terminate the’
investigation or that it reconsider its determlnatlon in 1light of -the Panel’s
flndlngs "If the Panel recommends’ reconsideration, it ‘may ‘suggest ways in
which the 1nvest1gat1ng authority could implement the recommendation. The
1nvest1gat1ng authority shall make its deternlnatlon con51ste1t with the
findings of the Panel :

7. If the amount required is not. paid within the time limit set by the
‘Panel, interest shall accrue at the CIRR of the currency of.the charge from, in .
the case of a charge ‘under paragraph 5, the explry of that -time limit and,’
the case of'a charge under paragraph 6, the expiry of the time limit for-
payment provxded in Annex III, Article 7, paragraph 3, ‘until the date of
payment ‘ ’

" 8. The decisions of the. Panel shall be flnal and blndlng upon the partles
to the dlspute,'unress rejected Dby the: Partles Group w1th1n th\rty days.

9. . . Wlth regard to a dlspute concerning a measure of support ‘in Annex I, in
_the event a party to the dispute does not implement the Panel’s dec1s*ons as .
provided in. paragraohs 5.a. and 5.c. above, .or 1mp1ement approprrate ,
alternative compensation or remedial actlon by agreement w1th the aoversery"'
affected party or parties, and untll 1mprementat1on occurs, the following .
actions ‘may be taken, and shall not be ‘subject to complaint under any otherl
agreement : ' C o

_a. The Parties Group, acting by cohsensus minus one, may deny benefits
‘of Article 1, paragraph 3, -and Annex III.to shlpbu1lders which réceived the
benefit but did not pay the charge or comply ‘with the. agreed al ternative .
icompensatlon or remedial. action, by making such shipbuilders lneligible to be .
“considered 1n]ured by the pr1c1ng of vessels sold by shlpbu lcéers of -other:
Partles . ' : . - - : '

~ “b. The adversely affected party. or parties to the dispute may suspend
equivalent concessions under the GATT, subject to disapproval of the amount of
thke concessions suspended by the Parties Group acting by:.consensus_minus one.
In determining such suspensions, preference shall be glven to those that are ..
related to the- product or products associated with the violation. -If a ‘Party
‘concerned objects to the amount or the product related to the suspen51on of .
conce551ons proposed it may refer the matter to the Panel

10. : In the event the shlpbullder concerned does not pay a charge imposed
pursuant to Annex III, void the sale of the vessel at a price below normal
value; or comply with another lawful alternative equivalent remedy acceptable

10



"to the investigating authority in the applicable time limit3, the investigating
Party may deny onloading and offloading privileges to certain vessels built by
the shipbuilder in question, to the extent sufficient but not excessive to
achieve the purpose of Annex III. Such denial of onloading and offloading
privileges shall not be subject to complaint under any other agreement.

a. The investigating Party may initially impose this countermeasure,
subject to thirty days prior public notice, and pending compliance by the
shipbuilder, for a maximum period of 4 years after delivery on vessels
contracted for during a maximum period of 4 years from-the end of the public
notice period;

b. A party to the dispute may regquest the establishment of a Panel to
consider countermeasure cases, where there is no Panel already in existence to
consider the underlying injurious pricing determlnatlon

i} A Panel shall increase or decrease the periods and/or authorise
additional Parties to apply the countermeasure, if necessary for
‘the countermeasure to be sufficient but not excessive to achieve
the purpose of Annex III;

ii)} In accordance with Section 11 of Annex IV, a Panel may
provisionally suspend or reduce the imposition of a
countermeasure, pending completion of its consideration of the
matter if, considering the prospects of the Party complaining
about the countermeasure prevailing on the merits, such action 1is
necessary to preclude irreparable harm. ‘

c. The Secretariat will prepare, update periodically and circulate to
~the Parties, the lists of the vessels which are subject to the countermeasure
or remedial action. The Parties shall supply information to the Sec*e;arla» on
the vessels concerned.

Article 8
Dispute Settlement for Export Credits

1. With respect to any dispute with regard to measures of support covered
by Annex I, section A.1l, the Parties shall make full use of the consultation
mechanisms prOV1ded by the Understandlng on Export Credlts for Shlps, referred
to in Annex I. -

2. If, however, any such dispute is not satisfactorily resolved through a
full use of the mechanisms, and a party to the dispute believes that such a
measure of support significantly undermines the balance of rights and
obllgatlons under this Agreement, that party may seek review of the matter by
"the Parties Group in order to establish if the measure of support has
significantly undermined the balance of rights and obl1gat10ns under this

3. ~ For a charge witlich has been brought before a Panel for examination, the
applicable time limit is that set by the Panel for compliance. '

11
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’ Agreement. If an affirmative determination is made, the Partwes Group shall

‘establish the conditions under which the offending party is to. dlscontlnue the
measure of support g1v1ng rlse to the dlspute

3. If approprlate, the Partles Group may recomnend amendlng the Agreement
or the Understandlng ' . .

Article 10

. . Security Interests
1. Subject. o the requirement that measures ‘or practices with respect to
-security 1nterests are not dlsgulsed actions taken in favour of the commercial
shipbuilding and repair industry inconsistent w1th the Agreement nothing in
this Agreement shall be construed: :

a. to require any Party to furnish any 1nforma ion the di SPIOSLre of
which 1t con31ders contrary to its’ essential security 1ntere=tsr

_ b. to prewent any Party from taking any actlon wh-ch it con51ders
necessary for~the protectlon of its essential security interests:

- i) j*eWatlng to flSSlonable mater;a7 or the materials from which they
are oerwved ’ -

_ii) relating to traffic in arms, ammunition and implements of war and-

' to such traffic in other goods and materials as is carried on
diréctly or.indirectly for the purpose of supplying a military
establishment; T : : S ;

iii) . taken in time of war or other emergency in int -hatlonal
relations; or -

to’prevent any Party from taking any action in pursuance of .its
obllgatlons ‘under the United Nations Charter for the Walntenance of
1nternatlonal peace and securlty : : '

2. . If a Party is of the opinion that measures or practices taken by another
.Party are disguised action taken in favour of the commerc*al sh1pbu1ld1ng and
repair industry, -it may, without prejudice to its right to initiate the other
procedures foreseen in thls Agreement, request further clarification. The

. other Party shkall .co-operate to discuss whether or not a measure or practice
relates to essentlal security and to provide the available information as fully
and qulckly as p0551ble through the appropriate respon51b1e government
channels. S

Article 11
Review and Amendment'of the Agreement

1. "_The Parties,Group'shall review this Agreement triennially. The Parties
_Group shall also review this Agreement if the market share in terms of world

12



productlon represenLed by the Parties to the Pgreement falls be’ow 70 per cent
of gross tonnage. :

2. - Any Party may propose to the Parties Group amendments to this Agreement.

Any amendmént adopted by the Parties Group shall enter into force upon the
deposit of an instrument of acceptance by all the Parties, or at such later
date as may be specified by the Parties Group at the time of adoption -of the
amendments.

~

A;ticle 12

Signature, Ratification, Acceptance,
Approval and Accession

1. . Until its entry into force, this Agreement shall be open for signature
at the OECD by the European Community, Finland, Japan, Republic of Korea,
Norway, Sweden, the United States of America, and any State invited by them

* which has a commercial shipbuiiding and repair industry. This Agreement shall
be subject to ratification, acceptance or approval which the signatories shall
seek to accomplish before Januvary 1, 1996. '

2. After entry into force, States with a commercial shipbuiilding and repair
industry may, subject to the aporoval of the Parties Group, become Party to
this Agreement by accession.

3. 'Ratlficatlo 1, acceptance, approval and accession shdall be effected by
the deposit of a formal instrument to that ‘effect with the Depositary:
Article 13
Entry into Force
1 This Agreement, of which the Annexes form an integral part shall enter

o I

into force on January 1L, 1996, subject to deposit of instruments of
ratification, acceptance or approval, in accordance with Article 12, by the
Euro peah Community, Finlapd, Japan, Republic of Korea, Norway, Sweden and the
United States of America.” If one or more of them has not deposited such
ivstrJﬂenf by that date, the Agreement shall enter 1nto force 30 days after the
last instrument has been deposited.

2. Parties accept the Understanding on Export Credits for Sh lpS referred

to in Annex I, Section A.l. of this Agreement.

4. If Finland, Norway or Sweden becomes a Member of the European Community,
its ratification of this Agreement will not be required for entry into
force. Upon its entry into the European Community, it will adopt. the
same status with respect to this Agreement as the Members of the
European Community prior to the entry of any one of them.

13



Article 14
Withdrawal .

1. Any Party may w1thdraw from this Agreement by glVlng wrltten notlce of

its intention to do so to the Dep051tary, such withdrawal to take effect one

yeéar from receipt of 'such notice. . Within this period, at the request of any of

the. Parties, the Parties Group shall meet to review this Agreement. W1th1n '

thirty days after such a Parties Group meeting, any other Party, by written

notification to-the Dep051tary, may withdraw from this Agreement ‘as of the date
~-of w1thdrawa; 0f the Party whlch first gave notice. . T, :

_ Article 15,

Dep051tary
I. The Secretary General ‘of- the OECD shall be the Dep051tary of thls
Agreement ' S
-
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Annex I

MEASURES OF SUPPORT INCONSISTENT
WITH NORMAL COMPETITIVE CONDITIONS
IN THE COMMERCIAL SHIPBUILDING AND REPAIR INDUSTRY

The following measures of support1 are incoBsistent with normal
competitive conditions when specifically provided,® directly or indirectly, to
the commercial shipbuilding and repair industry by’a Party, including the
constituent states or regional or local authorities of a Party or their
agencies or instrumentalities, or through public rescurces or public
intervention in any form:

A. EXPORT SUBSIDIES

1. OFFICIALLY SUPPORTED EXPORT CREDITS3

Export credit facilities inconsistent with the provisions of the
Understanding on Export Credits for Ships, as set out in C/WP6(94)6, and
amendments thereto adopted in accordance with Clause 14 of that Understanding.
2. EXPORT SUBSIDIES ‘ ' .

Subsidies contingent, in law or in fact,4 whether solely or as one of
several other conditions, upon export performance, including those illustrated

1. See Accompanying Note 1 to this Annex. -
N . 3 : - .
2. © Specificity shall be determined in accordance with the principle set out
in Article 2 of the GATT Agreement on Subsidies and Countervailing
Measures.
3. See Accompanying Note 3 to this Annex.
4. This standard is met when the facts demonstrate that the granting of a

subsidy, without having been legally contingent upon export performance,
is in fact tied to actual or anticipated exportation or export earnings.
The mere fact that a subsidy is accorded to enterprises which export
shall not for that reason alone be considered to be an export subsidy
within the meaning of this provision. ' ‘

15



in Accompanying Note 8 to this Annex.

5

B. DOMESTIC SUPPORT®

1. 'DIﬁECT DOMBSTIC SUPPORT

~

The fOllOWlng measures of support “are 1ncon51stent when provided
dlrectly to the shlpbullder or ship repalrer

a.

- grants;

'b. loans on terms and conditions more favourable than those of a
comparable commercial loan whlch a firm can actually obtain on. the
market;

cl loan gdarantees that support.l oans on terms and conditions more

' favourable than those that the firm would obtain on a comparable

. ‘commercial ‘loan absent the government guarantee, or on terms and

~ conditions more favourable than those otherwlse perm‘tted by thls
Agreement; :

'd. forgiveness of debts;

e. promision of equitv capital'inconsistent with the.usaai investment
practice {including for the provision of risk capltal) of private
1nvestors in - the cerrltory of that Party, : S

f. prov1sxon of goods and services at’ less than the adeauate )
remuneratlon ) -

‘g. tax policies and practlces benefltlng the sh1pbu11d1ng and repalr
industry, sach as tax credits; :

h. other asSistance except for (1) a551stance to cover the cost of

- measures for the exclusive berefit of workers who lose retirement -
benefits or who are made redundant or otherwise separated permanently
from employment in the respective shipbuilding enterprise,. when such
assistance is.related to the discontinuance or curtailment of

'shipyards, bankruptcy, or change of activities away from shipbuilding
and . (ii) research and development assistance granted in accordance
with the prov151ons in Sectlon B.3. :

5. Measures referred to in the Accompanying'Note’S to this Annex as not
: constituting export subsidies shali not be-proéhibited under th1s
Agreement
6. - See Accompanying Note 2 to this Annex.
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2. ' INDIRECT DOMESTIC SUPPQRT7

{1) The following measures of support are inconsistent where the benefit is
passed or may reasonably be expected to be passed to the shipbulgder or ship
repairer indirectly, through a shipowner or other third parties. Domestic
_build requirements, in law or in fact, are inconsistent.

a. grants;

b. loans and loan guarantees:

i) home credits, linked to the contract value of a new vessel,
granted to a domestic shipowner or other domestic third parties
‘'placing orders for such vessel on terms and conditions more
favourable than those of a comparable commercial loan which a firm
can actually obtain on the market, subject to paragraph 2 and
paragraph 3 below; ' )

"ii) other loans, on terms and conditions more favourable than those of
a compa*able commercial loan which a firm can actually obtain on
the market :

1ii)} loan guarantees - -that support loans- on terms ané conditions more
favourable than those that the firm would obtain on a comparable
commercial loan absent the government guarantee, or on terms and
conditions more favourable than those otherwise permitted by this
Agreement; :

c. forgiveness of debts;

tax policies and practices benefltlng the shipbuilding and repa*r
industry such as tax credits;

0,

e. any assistance ﬁrovided to suppliers of goods .and services to the
shipbuilding and repair industry if such assistance specifically -
provides benefits to 'that industry of a country; or

f. any indirect assistance that 1s similar to measures and practibeé a.
through e. of this paragraph, except for research and developmen;
h*ch is dealt with under Section 3 below

(2) Paragraph 1.b.i) and iii) shall not apply to loans d4nd loan guarantees
to domestic purchasers on the same terms and conditions as may be granted -
pursuant to the Understanding on Export Credit for Ships [C/WP6(94)6],
-including, inter alia, terms and conditions regarding interest rate, -
downpayment, grace period, duration, equal instalments and.guarantee premlums
Eligibility for such loans and loan guarantees may be limited to purchase of
ships from domestic shipyards.

7. - See Accompanying Note 3 to this Annex.

8. See Accompanying Note 4 to this Annex.
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(3) . In accordance Wlth terms and condltlons to be agreed upon by the- Counc1l

i Worklng Party, paragraph 1.b.1) and iii) above shall also not apply to loans
‘and loan guarantees wh1ch - . .

a) prov1de more favourable terms and condltlons for a domestic shipowner
placing an order for a new vessel at a foreign shlpyard than those
plac1ng an order at a domestlc shrpyard or

b) .make such schemes subJect to an open 1nternat10nal blddlng procedure,

'c) prov1de a total "soft" or conce551onal element no greater than that
of the loans permltted under paragraph 2, above :

N '

3. . RESEARCH AND DEVELOPMENT® -

(l) . A551stance provided by publlc authorities in the form of grants, .
preferential loans, preferential tax treatment or other means for research and

"~ development to the shipbuilding and ship_ repalr 1ndustry, exceot for: -

"_a. Fundamen:al research as deflned 1n Accompanylng Note 5 b);

b: Ba51c lndustrlal research where the ald 1ntenszty is. llmlted to 50
per cent -of the eligible ‘costs; - :
c..Applleo research where the ald 1n enslty is llmwted to 35 per cent
« of the ellglble costs; e :

-d.’DevelOprent where the ald 1nten51ty is llmlted to 25 per cent of the
eligible costs, . :

2y The maxxmum,allowable,aid intensity forAresearchiandvdeyelopment related ~

. to safety and the environment may be 25 percentage points higher than those
percentages mentioned under b., c¢. and d. above under the condition that the

- Parties Group has appreved the project by consensus minus-one, or more than 25
percentage. p01nts hlgher 1f the Parties’ Group has approved the pro;ect by
consensus. = , o

'(3)' The'maximum allowable aid intensity for research and development carried
out by small .and medium sized shipbuilding enterprises shall be 20 percentage.
points higher than those percentages mentioned at b., c. and d. above. Small.
and medium sized enterprises are those with less than 300 employees whose .
’_yearly sales’ figure does not exceed 20 mllllon ECU’ and which are not more than
,twenty five per.cent owned by a large company ‘ : :

.(4) | Informatlon on the results of Research and Development is to be
publlshed promptly, at least’ annually ’ ' L B S
9.. See Accompanying Note 'S to this Annexii'
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C. OFFICIAL REGULATIONS AND PRACTICES

1. Administrative acts, guidance, or practices which authorise, encourage
or require shipbuilders or ship repairers to enter into anti-competitive '
arrangements with competitors including but not limited to agreements.to fix
" prices, rig bids, al}8cate markets, restrain production or sales, or engage in
predatory practices. . . . :

2. Domestic build or repair or domestic content requirements that
discriminate in favour of the commercial shipbuilding and repair industry of
the Party, or official regulations or practices that have similar effects
including, inter alia, cargo reservafion schemes directly linked with domestic
shipbuilding or repair requirements. .

10. See Accompanying Note 6 to this Annex.

11. © See Accompanying Note 7 to this Annex.
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, Note 1.

Note 2.

Note 3.

" 'Note 4.

practices that are inconsistent with the Agreement;

, Item 8(2)1

ACCOMPANYING NOTES TO ANNEX I

‘stc1p11nes in Anney I 1nclude measures of support provided to

related entities; where a "related entity" is . any natural or
jurldlcal person (i) who owns or controls a shipbuilder or (ii). is
owned or cont*olled by .a shlpbullder, directly or indirectly..
whether through stock ownership or otherwise. A rebuttable
presumption of control arises when a person._or shrpbullder owns or

_controls an interest of 25 per cent in the other.

Section B does not apply to’ measures of support dealt w1th in -
Sectron A. - - - ’

Item A(l):and B(2)

. _ o . C : L
Transparency and Review of Export and Home Credit Schemes

Within two years of entry lnto force of this Agreement, thé Parties

Group shall-set up a Working Group to review the functiodning of

"Annex I, sections A.l and B 2.2.

'i) ‘examining the reports submitted each year on the value,
tonnage, interest rates, etc..on all ships financed through-
offrcrally supported Export Credrts and qome Credit Schemes;. and

11)‘eva1uat1ng the adequacy'of the notification procedures
provided for in Article 4.l1.c. in terms of revealing measures or

“

The Working Group is ‘to examine whether th e use of: such measures has,

“s1gn1:1cantly undermined the baladnce of ‘rights and obllgatlons of

this Agreement. If this is the case,. the Working Group may
recommend to the Parties Group approprlate amendments to the
Agreement or the Understandlng . o e

A measure of support is understood to be prov’ded through a

" shipowner or otheér third parties where, e.g. the benefit is passed.

or may. reasonaDly be expected to be passed to the shlpbullder or

. ship repairer or where the’ ‘work is requlred by law or- encouraged in

fact to be carried out at the yards of a spec1f1c country
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Note 5.

Ttem B{3):

The following definitions apply to research and development:

_a. Eligible costs:

i} Costs of instruments, materials, land and buildings to the
extent that they are used for the spec1f1c research and development
project. :

ii) Costs of researchers, technicians and other supporting staff -
to the extent that they are engaged in “the spec1f1c research and
development pro;ect .

iii) Consultancy and equivalent services including bought in
research, technical knowledge, patents, etc.

iv) Overhead costs (infrastructure and support services) to the
extent that they are related to the research and development '

project, on condition that they do not exceed 45 per cen:t of the.

total costs of the project for basic industrial research and 20 per
cent for applied research and 10 per cent for development.

b. The.term "fundamental research" means research activities
independently conducted by higher education or research
establishments for the enlargement of general scientific and.
technical knowledge, not linked to ¢ndustr1a1 or commercial
objectives.

c. Basic industrial research is understood to mean original
theoretical and‘expérimental work whose objective is to achieve new
and better understanding of the laws of science and engineering -in
general and as they might apply to an industrial sector or to the
activities of a particular undertaking: '

d. Applied research is understood to mean investigation or
experimental work on the basis of the results of the basic research
with a view to facilitating the attainment of specific practical
objectives such as the creation of new products, production processes
and services. It normally ends with the creation of a first
prototype and does not include efforts whose principal aim is the
design, development or testing of spec1f1c items of services to be
considered for sale.

e. Development is understood to mean work based on the systematic.
use of scientific and technical knowledge in a design, development,
testing or evaluation of a potential new product, production
processes or service or of an improvement of an existing product or
service to meet specific performance requirements and objectives.
This stage will normally include pre-production models such as pilot

-and demonstration projects but does not include industrial

application and commercial exploitation.
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f. Public~ a551stance for research and development spec*flcally

provided to the sh1pbu1ld1ng and repalr industry 1ncludes, but is not
limited to, the follow1ng cases

“i)  research and development projects carried out'by the
shipbuilding or ship repair-industry or research 1nst1tates
controlled by or flnanced by thls 1ndustry,

11) research and development pro;ects carried out by the’
'shlpplng industry or research institutes controlled by or financed
by this 1ndustry when the pro:ect is dlrectly relatec to
. shlpbulldlng or repalr,

111) research and development pro;ects carrled out by , .
'un1vers1t1es, public or independent private research institutes and
other industrial sectors in collaboratlon w1th the shipbuilding
1ndustry, ' :

‘

iv) research’ and development pr03ects carried out by-'
unlverSLtles, public: and or 1ndependent private research
institutions. and other industrial sectors, when at thé time the
project is carried out, it is _reasonably anticipated that the
results will be of. substantial specific lmpo tance For the
shipbuilding and Shlp repair 1ndustry ‘ .

Note 6. = Item C(1):

The Parties- recognlse that dlfferences exist among its compet ition

‘upol cies cr laws. and regulations. The- provision- of Item C(1) is-rot lnterded

to: unlfy competltlon p011c1es among the Parties to this Agreement nor to compel
a Party to- amend its national competition-laws ‘and regulation

Note 7. ‘Item'C(Q)%f

- While customs duties on newly built vessels Orvﬁessel repairs'are'*r
‘included within the scope of Item C(2), the Parties do not intend thereby to
-characterlse customs duties as obstacles to normal competltlve condl icns 'in’

the commerc1al shlpbulldlng 1ndustry

Notef8 Item A(2)

Illustratlve Llst of Export Sub51d1es f
’(a) ’ The—prov1510n by governments of dlrect ‘subsidies to a firm or an’
i 1ndustry contlngent upon export performance

-

(b) ' Currency retentlon schemes or any similar practlces whlch involve-
a bonus on exports Lo

(c) . Internal transport and frelght charges on export shlpments o
prov1ded or mandated by governments on terms more,favourable\than for - -
domestlc shlpments . ‘ . . . .
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{d) The brovision by governments or their-agencies either directly or
-indirectly through government-mandated schemes, of imported or domestic
products or services for use in the production of exported goods, on
terms or conditions more favourable than for provision of like or
directly competitive products or services for use in the production of
goods for domestic consumption, if (in the case of products) such tfrms

or conditions are more favourable than those.commercially avallable on
world markets to their exporters.

(e) The full or partial exemption2 remission, or deferral specifically
related to exports, of direct taxes® or social wilfare charges paid or
payable by industrial or commercial enterprises. -

- {f) The allowance of special deductions directly related to exports or
export performance, over and above those granted in respect to
‘production for domestic consumption, in the calculation of the base on
which direct taxes are charged. ’

(g) The exemption or remission in respect of the production and
discribution of exported products, of indirect taxes® in excess of those
levied in respect of the production and distribution of like products
when sold for domestic consumptlon '

vy
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The exemgtlon, remission or deferral of prior stage cumulative
rect taxes® on goods or services used in the production of exported
cts in excess of the exemption, remission or deferral of like prior
cumulative. 1nolrect taxes on goods or services used in the
tion of like pvoducts when sold for domestic consumption;
ed, however, that prior stage cumulative indirect taxes may be
exempted, remitted or deferred on exported products even when not
exempted, remitted or deferred on like products when sold for domestic.
congumption, if the prior stage cumulative indirect taxes are levied .on
inputs that are consumed in the prodictlon of the exported product
{making normal allowance for waste).® .This item shall be interpreted in
accordance with the guidelines on consumption of inputs in the
production process contained in Annex II of the Agreement on Subsidies
and Countervailing Measures.

Qo O, ~—

]
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{1} The remission or drawback of import charges2 in-excess of those
levied on imported inputs that are consumed in the production of the
exported product (making normal allowance for waste); provided,

however, that in particular cases a firm may use a quantity of home
market inputs equal to, and having the same quality and characteristics
as, the imported inputs as a substitute for them in order to benefit
from this provision if the import and the corresponding export
operations both occur within ‘a reasonable time period, not to exceed two
years. This item shall be interpreted in accordance with the guidelines
on consumption of inputs in the production process contained in Annex II
of the Agreement on Subsidies and Countervailing Measures and the
guidelines in the determination of substitution drawback systems as
export subsidies contained in Annex III of the Agreement on Subsidies
and Countervailing Measures.
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(3) The provision by governments (or special institutioéns controlled -
by governments}) of export credit guarantee or- insurance programmes, of
insurance or guarantee programmes against increases ‘in the cost of _
exported products or of exchange risk programmes, at premium rates which
are inadequate to cover the long-term operatlng costs and losses of the
programmes

(k) The payment by governments (or by institutions controlled by
and/or-acting, under the authority of governments) of all or part of the’
costs 1ncurred by exporters or financial institutions in obtalnlno
credits, 'in so far as they are used to secure a material advantage in -

4the field of export credit terms L

(1} Any other'charge on the public account constituting an export

subsidy in the sense of Article XVI of the GATT 1994.
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~Footnote$‘to thé Illustrative List_of Export Subsidies

‘The term "commercially available* -means that the choice between domestic

and imported products 1s unrestrlcted and depends only on commerc1a1
considerations. : -

For the purpose of this Agreement:

The term "direct taxes* shall mean taxes on wages, profits, interests,
rents, royalties, and all other forms of income, and taxes on the
ownership of real property; » ) T

The term "import charges" shall mean tarlffs duties, and other fiscal
charges not elsewhere enumerated in thls note that are levied on
imports;

The term "indirect taxes“ shall mean sales, excise, turnove:, value

~ added, franchise, stamp, transfer, inventory and equipment taxes, border

taxes and - all taxes other than direct taxes and import charges;

‘"Prior stage” indirect taxes are those levied on goods or services used

directly or indirectly in making.the product;

"Cumulative" indirect taxes are multi-staged taxes levied where there is
no mechanism for subsecuent crediting of the tax if the goods or
services subject to tax at one stage of production are used in a
succeeding stage of production;

"Remission" of taxes includes the refund or rebate of taxes;

"Remission or drawback" includes the full or partial exemption or
deferral cf import charges.

The Parties recognise Lhat deferral need not amount to an - export subsidy
here, for example, appropriate interest charges are collected. The
Parties reaffirm the principle that prices for goods in transactions
between exporting enterprises and foreign buyers under their or under
the same control should for tax purposes be the prices which would be
charged between independent enterprises acting at arm’s length. Any
Party may draw the attention of another Party to administrative or other
practices which may contravene this principle and which 1'esult: in a
significant saving of direct taxes in export transactions. In such
circumstances the Parties shall normally attempt to resolve their
differences using the facilities of existing bilateral tax treaties or
other specific international mechanisms, without prejudice to the rights
and obligations of Parties undér this Agreement, including the right of’
consultation created in the preceding sentence. Paragraph (e) is not
intended to limit a Party from taking measures to avoid the double
taxation of foreign source income earned by its enterprises or the
enterprises of another Party.

Paragraph (h) does not apply to value-added tax systems and border-tax
adjustment in lieu thereof; the problem of the excessive remission of
value-added taxes is exclusively covered by paragraph (g).
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‘Annex II

SPECIAL. PROVISIONS RELATING TO MEASURES OF SUPPORT -

i Existing measures of support that are inconsistent with the Agreement
are to be eliminated at the time this Agreement ‘enters into force; except as’
prov1ded in Sections A and B below Support committed before the entry ‘into
force of the Agreement may be pald after eritry into force, provided that it
complies with .the provisions of the. understandlng set out’ 1n paragraph 3 of the
Final Act- of the negotlatlons concernlng thlS Agreement . - '

A.. SUPPORT FOR RESTRUCTURING

SQpport may be prov1ded in accoroance with the follow’ng notlflcatxon to
the Counc1l Worklng Party: : . o ST .-

i) The Republlc of Korea s ongoing ‘programme for Daewoo and hCEC
’ : descrlbed in [C/WP6(91)58] : .
ii) »Restructurlng assistance in. Belgium, Portugal and Spain information .
» " on which is. set out in [C/WP6\93 )31] and the Acconpanylng Note 1 to
© -, . this Annex

B. OFFICIAL REGULATIONS AND PRACTICES

COASTWISE-LAWS'OFVTHE'UNfTéb STATES

1. - . The Unlted States reserves the right to reta*n the domestic bule
requirements incorporated . in’ the publlc laws referred to 1n the Accompanylno
_Note 2 to this Annex. ‘ o :

2. Regardlng the coastw1se laws 0of the Unlted States Wthh reserve: the
- domestlc market for Us shlpyaras the follow1ng w111 apply

-a) Any domestlc bu11d rebu1ld or repalr requlrements found in Unlted
~ States laws other. than those specified in Accompanying Note 2 to this-
Annex- (hereafter "the.coastwise laws”) that are inconsistent with the
Agreement are subgect to elimination as of entry into force of the
Agreement : : :

b) Recogn121ng that a permanent ‘derogation for the coastw1se laws could

undermine the balance of rights and obllgatlons of the Parties under
_the Agreement and is unacceptahle to the other Parties, the Parties-

26 -



agree that responsive measures may be taken as provided below and on
the special review and monitoring procedure. .

¢) The United States agrees to co-operate in an annual review by the
Parties Group and to ensure full transparency regarding the
construction of such vessels, including the provision of information
on new orders and ratified contracts (both adjusted subsequently for
cancellations), expected and actual delivery dates, by tonnage and
type of ship. The United States will provide such information no
less than annually, and more frequently when requested or appropriate
{e.g., when it appears that annual actual and expected deliveries may
increase beyond the threshold described below under e)].

d) The United States estimates the average annual deliveries for vessels
subject to the Agreement constructed under the provisions of the
coastwise laws following adoption of the Agreement will not exceed
200,000 gt-

e) The Parties group will carefully monitor the information provided
under c) above. It may by consensus minus one make determinations
and authorize responsive measures as specified in subparagraphs (i)
and (ii) below.

(i) Until three years after entry into force of the Agreement:

If the Parties Group determines that actual or expected
deliveries in any year after_the entry into force of this
Agreement exceeds 200 000 gt~ and that such deliveries will
significantly undermine the balance of rlghbs and obli gatlons
under the Agreement, the Parties Group may authorize one or more
affected parties to take responsive measures (e.g., impose a -
charge or restriction on bids or contracts) with respect to
shipyards that in the year in which the threshold is exceeded
benefited from the construction of coastwise vessels, aimed at
effecting a loss of sales opportunities comparable to that
resuiting from deliveries of coastwise vessels in excess of the
threshold. i B )

For purposes of the paragraph, actual or expected deliveries in
excess of the threshold, as defined above, in any one year
establishes a rebuttable ‘presumption of significantly undermining
the balance of rights and obligations under this Agreement.

(ii) Af;er three years following entry into force:

If the Parties Group determlnes that a¢tual or expected
deliveries will significantly undermine the balance of rights and
obllgatlons under the Agreement, the Parties Group may authorize
one or more affected Parties to take responsive measures {e.g.

1. The threshold for any given year may be increased by carrying over an
unused amount of a maximum of 50 000 gt from the previous year and by
borrowrng 50 000 gt from the next year.
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£)

'1mpose a charge or restriction. on,blds or contracts) w1th regard
to shlpyards benefltlng from the construction of coastwise
vessels, aimed at effectlng a loss of sales opportunities or
other commercial advantages comparable to that *esultlng from

- deliveries of coastw1se vessels.

For purposes of this paragraph there is a rebu table presumptlon
that the balance of rights and obllgatlons under this Agreement
is . significantly undermlned _ A )

If the.United States believeé’that the level, kind, or duration of
the measures taken by a-Party or, Parties under subparagraph e) result
in a loss of sales opportunities for its shipbuilcders greater than
that caused by the dellvery of coastw1se vessels,'-t may 1nvoke

,dlspute panel proceedlngs under Annex IV of the Agreement’ . The Panel

'jshall determine whether the measures-taken under subparagraph e) are

g)

‘disproportionate or excessive and make appropriate recommendations.

Measures taken by the Partles must, be made consistent wi ith the
Pane ‘s recommendatlons

'enrla- review -

As part of and in_sufficient time prior to the firstc tri

_provided for in Article 11 of the Agreemerit, the Parties Gro up shall.
examine whether the conditions which created the need for Part B of
Annex II still prevail and whether the measures prcvided for under

subparagraph e} above are adequate to maintain the balance of rights-

‘and obligations under the Agreement. On the basis of that review and

with the aim of maintaining the balance of rights and obligations

+ under the Agreement, the Parties Group may decide to:

h)

-- modify the provisions of subparagraph e):
-- w1“hdraW‘other rlghts under the Agreement,

-- authorlze the w1thdrawa1 of GATT concessions; or

i
|

take other approprlate actlon

.If, after the ‘review called for in subparagraph g} is completed, a
Party continues to believe that the responsive measures available to
it are unsatlsfactory, such Party may withdraw from this Agreement .
three months after submitting a notification of its determination to
this effect to the Parties Group. The same procedures for - '
termlnatlon are available to a Party entltled to take the

~above-mentioned responsive measures -at any time after four years

from entry 'into force of thlS Agreement if Part - B of Annex II .
remains- in effect . : : . .-



" Note 1.

- .a.

ACCOMPANYING NOTES TO ANNEX II

ITEM A (ii): RESTRUCTURING SUPPORT

The total amounts of assistance 1ncluded in the restructuring

plans of item A (ii) are as follows

- Spain '180 billion pesetas

Portugal 17.7 million contos
Belgium 2 369 million Belgian francs
b.’ These total amdunts of assistance consist of the following:

C.

1) assistance for social measures exempted under Annex I B (1) (h).

ii) assistance for restructuring costs incurred before the date of
signature of the present agreement, committed by the respective
national governments and approved by the Commission of 'the European
Community before that date, but have not been paid due to budgetary
problems.

" iii) other assistance for restructuring measures committed and paid,

on the basis of costs incurred before 1 January 1996.

"iv) assistance for restructuring measures paid after 1 January 1996,
_broken out in two categories: .

{a) inveéstment ass‘stance and ) ‘ .

{b) any assistance for social measures not exemp;ed under'
Annex I B (i)(h)

The EZuropean Communify will provide to the Parties Group, in

accordance with Article 4 {1)(b) of the present agreement information which
splits up the amounts mentioned in point 1 above into the categories referred
to in point 2 above, allowing the Parties Group to monitor the restructuring

plans

d. The European Community can state that assistance paid after the
1 January 1996 and not falling under 2(i) and (ii) above, will be subject to
maximum limits and payment deadlines particular to each country as follows:

Spain
Portugal
Belgium

AID VOLUME . . ULTIMATE PAYMENT DEADLINE
10 billion pesetaé o 31 December 1998
5.2 million contos . 31 December 1998

1 320 million Belgian francs. - 31 December 1997
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. e. The European Comm1551on has not. yet recelved complete notlflcatlons
of these restructurlng ‘plans as requlred by the internal ‘legislation of ‘the.
Communlty The Comm1551on w1ll ensure that the above limits and: restrictions -
‘on the’ aid will be fully respected when it takes 1ts finial dec1S1ons
‘authorising these aids. . D . :

Note 2. - ITEM B: COASTWISE LAWS OF THE UNITED STATES

The United Statesrreseryes the right to retain the domestic bdild
requirements incorporated in the legislatiOn listed belowf v :

a. Laws that prohlblt the’ transportatlon of merchandlse between p01nts in -
- the United States except on-U.S. built vessels documented under U.S. law and
o owned by c1tlzens of the Unlted States: .

o :Secclon 27 of the Act of June‘5{ 1920 (41 STAT. 999), as. amended by the
Act of April 11, 1935 (49 STAT.'154):: the Act of July 2;:1935 (49 .STAT. 442);
. Section 1 of the Act of July 14, 1956 (70 STAT. 544); -Section 27(a) of Public
Law 85-508 (72 STAT. 351); .Section 1 of Public.Law 86-583 (74 STAT. 321);
Public Law 89-194 (79 STAT. 823); Section 1 of Public Law 86- 583 (7¢ SmAx
321), Public Law 89-194 (79 STAT. 823); ~ ‘Public ‘Law 90-474 (82 STAT. 700); )
Section 1 of Public Law 92-163 (85 STAT. 486), Sectlon 213 of Public Law -
 95-410. (92 STAT. 904); Section 4 of Public Law 96-112 (93 STAT. 848); Section
12(49) of:pPublic Law.97-31 (95 STAT 157), Sections. 502 and 504 of Public Law
97-389 (96 STAT. 1954, 1956); Section .6(c)(1).of Public Law 100-239 (101 STAT.
1782; ‘Section 1l(a) of Public Law 100- 329,;102 STAT. 588)_' and Section 5501 (b)
of Public Law 102-587"(106'STAT; 5085). i - S

b. La/s that prohlblt the transportatlon of passencers ‘between p01nts in
-the United States except on U.S. built vessels documented under U. S. law and
. oW d by the c1t12ens of the United States: :

Section 8 of the Act of June 19, 1886 (24 S“AT 81), as.amended\by
"Section 2 of the Act of February 17; 1898 (30 STATM 248). T

Laws requ~r1ng “that. dredges must be bu11t and regrste*ed in the Unlted
L States : , v ) _ . -

Section 1 of the Act of May 28, 1906 (34 STAT. 204), as amended by
Section 5501(a)(l) of Public Law3102—587 (106 STAT. 5084} . S

.d. Laws requiring that tow1ng vessels must be U.S. built and'documented
,under the laws of the U.S. and owned by citizens of the United States to engage
in towing vessels .from any port or place in’ the u. S. to any other port or place .
in the Unlted States: - ‘ ' :

-~.Rev1sed Statute No. 4370 (54 STAT.,304), as amended by Section 10 of

Public Law 99-307 (100 STAT. 447); and Section 2 6f Public Law 100-329 (102
STAT. 589). ' Lo T T _
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e. Though fishing vessels destined for a country'’'s fishirig fleet are
excluded from the scope of the Agreement, listed below for the sake of
completeness are laws requiring that fishing vessels, fish tender vessels and
fish processing vessels operating in U.S. waters, or in the waters of the U.S.
Exclusive Economic Zone (unless operating under a permit pursuant to a
governing international fishing agreement), must be built in the United States
and documented under U.S. law and owned by citizens of the United States:

Section 1 of Public Law 98-89 (97 STAT. 587), as amended by Section.
301(c} of Public Law 98-454 (98 STAT. 1734); Section 3(4), (5), 6(a)(6) of
Public Law 100-239 (101 STAT. 1779, 1782); and Section 301{(a)(8) of Public Law
101-225 (103 STAT. 1921). i
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1.
by Article 2 of the Agreement Respecting Normal Competitive Conditions in the

Annex IIf

INJURIOUS PRICING CHARGES

A. BASIC PRINCIPLES

The Partles recognlse that Ainjurious pricing, by Wthh vessels ‘covered

"‘Commercial Shipbuilding.and Repair Industry ("vessels") of one country are

-sold” directly or indirectly to one or more nationals or companies of another

Cpa

AT

For the purposes of this Annex:

a. The concept of “sale” covers the creation or transfer of an’

ownership interest in the vessel except for an ownership interest, as
~defined in this Annex, created or acquired solely for the purpose of .
prov1d1ng security fO* a normal commercial loan.

b. An "ownership 1nterest" shall include any contract ual or

prdprietary interest which allows the berieficiary- or -beneficiaries of
such interest to take advantage of 'the operation of ‘the vessel in a
manner substantially comparable to the way -in which ‘an owner may benefit
from the operation of the vessel. 1In determln_ng whether such. '
substantial ‘comparability ex1sts the investigating aJthorltles shall_-
con31der the fol ow1na factors :

~’i)'the terms and-circumstances of the trahsaction;,

>iif commerc1al practlce within the lndustry,

iii) whether the vessel subject to the transactlon is integrated -
into the- operatlons of the benef1c1ary or benef1c1ar1es,v and

iv) whether in practlce there is a llkellhood that the benef1c1ary
- or benef1cxar1es of such interests will take advantage of and
the risk for the operation of the vessel for a significant part
of the life-time of the vessel. . -~ . .

C. . The term "buyer” means-any person who acquires an ownership

interest, including by way of lease or long-term bareboat charter, in
conjunction with the orlglnal transfer from the shipbuilder, either.

"directly or 1nd1rect1y, including a natlonal or company which owns or

controls a buyer ‘ L s

d. The terms “buyer" and "sale" shall be construed accordingly and it .
is understood that there may be more than one buyer of any one vessel.:
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Party2 or_to one or more companies owned3 or controlled4 by such nationals or-
companies™ at less than the normal value c¢f the vessels, is to be condemned if.
it causes or threatens material injury to an established industry in the
‘territory of a Party or mater 1ally retards the establlshment of a domestic
industry.

2. In order to remedy or prevent injurious pricing, a Party may impose on
the producer of any injuriously priced vessel an injurious pricing charge not
greater in amount than the margln of 1n]ur10us pricing in respect of such’
vessel. -

- 3. No vessel of the territory of any Party sold to a buyer of any other
Party shall be subject to injurious pricing charges by reason of the exemption:
of such vessel from duties or taxes borne by the like product when sold to a
buyer of the Party in which the vessel originates, or by reason of the refund

-of such duties or taxes.

4. a) No Party shall impose any injurious pricing charge on.a shipbuilder
that is a national or company of another Party unless it determines that the
effect of the injurious pricing is such as to cause or threaten material injury
to an established domestic industry, or is such as to retard materially the
establishment of a domestic industry.

b) The Parties mey waive the requirement of sub-paragraph (a) of this
paragraph so as to permit a Party to impose an injurious pricing charge on a
shipbuilder with regard to the sale of any vessel to a buyer which is -its _
company or national for the purpose of remedying injurious pricing which causes
or threatens material injury to an industry in the territory of another Party
exporting the product concerned to the Party of the buyer. .

C 2. For purposes of this Annex, “company of a Party" means any kind of
juridical entity, including any corporation, company, association, or
other organisation, that is legally constituted under the laws and
regulations of such country or a political subdivision thereof,
regardless of whether or not the entity is organised for pecuniary gain,
private or governmentally owned, or organised with limited or unllmlted

1lablllty
3. The term "owned" is defined as having more than a 50 per cent interest.
4.. . The term "control® is defined as actual ability to have substantial

influence on corporate behaviour, which is presumed at a 25 per cent
interest. If ownership of a company is shown, a separate control of
that company is presumed not to exist unless established otherwise. -

5. Under this Annex, a sale shall not be subject to injurious pricing
investigation if an ownership interest is shown to exist in a buyer of
the Party in which the vessel originates, unless it is established that
the owner is acting under instruction from a “buyer", as deflned in this
Annex, of another Party or rights and liabilities of the owner of the
vessel -are otherwise assumed by such a "buyer".
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5: ‘The Parties agree to take actlon only under thlS Annex w1th regard to:
transactions involving the injurious. pricing of vessels covered by this = -
Agreement. A Party shall withhold action under this Annex if any member of the"
World Trade Organisation not a Party to this Agreement has previously initiated
an anti-dumping action pursuant to Article VI of GATT 1994 and the Agreement on
the Implementation of Article VI of GATT 1994 with regard to a partlcurar . '
. transaction. JIf subsequent to the initiation of an action under” thls Annex, a’
member of the World Trade Organisation who is not a Party to this Agreement
_1n1t1ates an, antidumping action pursuant to Article VI of GATT 1994 and the
Agreement on the Impleméentation of: Article VI of GATT 1994 with regard to a
particular transaction, the Party that had initiated an action under this Annex

shall suspend the action. .If the antidumping investigation is concluded by theufi.'

imposition of measures or a negatlve finding, a Party shall not initiate or-
continue action under this Annex. If the antidumping investigation is not
concluded within a reasonable period of time,  but not less than-one year, or
~if, in the event of an ‘affirmative frndlng,vactlon is not taken, the Party to
this Agreement may- initiate or contlnue its 1nvest1gatlon, but 1n no case may .
‘both an injurious pr1c1ng charge under this Agreement and an antldumpwng duty.
under the GATT 1994 be 1mposed with respect to a partlcular transactlon :

o~

B. SUPPLEMENTARY PROVISIONS REGARDING THE BASIC PRINCIPLES

Regardlng Paragraph 1 - o S - o — . f, ' ,‘.-:

1. Hldden injurious pricing by assoc1ated houses ‘(that is, the sale by a
‘buyer at a price below that corresponding to the price invoiced by a
shlpbullder with whom the buyer is -associated, and.also-below the- prlce in the
country of sale)’ constltutes a form of "injurious pricing with respect o which:
the margin of -injurious pricing may be calculated on the ba51s of the prlce at -’
whvch the vessels are resold by the buyer :

2. It 1s recognised that in the case of sales from a country which- has a
complete or substantlally complete monopoly of its trade: and where all domestic
- prices are fixed by the State, special difficulties may. ex1st in determlnlng
‘price comparablllty for the purposes of paragraph 1, and in such cases partles
may find it necessary to take 1nto account the possibility- that a strict
comparison with domestlc prlces in such a country may not. always be
approprlate ‘ .

Regarding Paragraph'z,

Multlple currency practlces can in certain circumstances .constitute a form of
"injurious pricing by means of a partlal depreciation of a country’s currency .
which may be met by action under paragraph 2. - By. "multlple currency pract1ces":~
AlS meant practlces by governments or sanctioned by governments '

3

ﬁRegarding.Paragraph-4; b)': N o . P "'

Walvers under the provl51ons under paragraph 4. b) shall be granted only on
appllcatlon by the Party prop051ng to impose an 1n]ur10us pr1c1ng charge

-
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SHIPBUILDING INJURIOUS PRICING CODE

A

The Parties,

Recognising that anti-injurious pricing practices should not constitute
an unjustifiable impediment to international trade and that injurious pricing
charges may be applied against injurious pricing only if such injurious pricing
causes or threatens material injury to an established industry .or materially
retards the establishment of -an industry;

. .7 . . . ) . .
Considering that it is desirable to provide for equitable and open
procedures as the basis for a full examination of injurious pricing cases;

Desiring to interpret the Basic‘Principles and to elaborate rules for .
their application in order to provide uniformity and certainty in their .
implementation; and

Recognising the need to take account of the complexity of ship pdrchase
transactions and the manner in which the ownership of a vessel may be obscured;

Recognising the nature of commercial shipbuilding and repair, which
often involves a single transaction covering one vessel and the adaptation of
shipyard operations to render them capable to produce a particular ship, and
thus, understanding that the investigating authorities shall consider the
context of these and other characteristics of commercial shipbuilding and .

- repair in assessing the impact of sales on a domestic industry: '

Hereby agree as follows:.

Article 1

Principles

PN

1.1 An injurious pricing charge on a vessel covered by Article 2 of the
Agreement Respecting Normal Competitive Conditions in the Commercial
Shipbuilding and Repair Industry ("vessel®) shall be applied only under the
circumstagces provided for in this Annex and pursuant to investigations
initiated’ and conducted in accordance with its’ provisions. The foilowing
provisions govern the application of the Basic Principles in so far as action
is taken under implementing legislation or regulations.

1.2 The Parties agree to incorporate into this Code any amendments made in
the future to the Agreement on the Implementation of Article VI of the GATT
1994. Changes to such amendments shall be limited to those necessitated by the

spec1al characterlstlcs of commercial shipbuilding. A
r 3
6. ~ The term "initiated* as used hereinafter means the procedural action by
which a Party formally commences an investigation as provided in

Article 5.
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"Article'Z

""Determination of Injurious Pricing

2,1 Eorithe purpese of thislAgreement. a.vesseikis to be considered as being

injuriously priced, i.e., sold’ directly or indirectly to one or more nationals
or companies.of another Party, Or to one or more companies owned or controllgd
by such nationals or companies, at less than its normal value, if the export
price of the vessel sold is less than the comparable prlce, in the ordinary -
course of trade, for the like vessel when sold to a'buyer of thé exporting

country. ' - ' : : ' : '

. 2.2 . When there are no sales of. the 11ke vessel in the ordinary course of
“trade in the domestic market of the exportlng country or when, -because of the

partlcular market situation, such sales do not permit a proper comparlson. the-
margin of .injurious pricing shall be determined by comparison with a comparable
price of the.like vessel when.exported to an. approprlate third country provided - -

‘that this price is reépresentative. If such sales to any aoproprlate third

country do not exist or do not permit a proper comparison, the margin of
1njurlous pricing shall be determined by comparison with the cost of production

in the country of .origin plus.a reasonable amount for administrative, selllng

and gene*al costs and for proflts

2.2.1 Sales of the like vessel in the domestic.market of the exportingtcduhtry

.or sales to.a third country at prices-below per unit (fixed and variable) 'costs

of production plus administrative, selling and general costs may be treated as

“not being in the ordinary course of trade by reason of price a?g may be
“ disregarded in determlnlng normal value only if the atthorities™ . determine that -

such sales are at prices which do nii provide for the- recovery of all costs
within a reasonable perlod of time. If prlces which are below costs at the

7. a;"“seid to a buyer of theaParty in which the vessel originates® means

‘neither sold, within the meaning of this Annex dlrectly or indirectly to
natlonals or companies of other countries nor to companles ‘that are- '
- owned or controlled by such nationals or companies. b. Sales to. buyers

-of ‘the Party in which the vessel originates constitute "domestic sales”
for purposes of thls Annex, and their prices constitute “domestic :
prlces" : ' o :

8. - For purposes of this Annex,’ export" means the- sale ‘of a vessel to a-
buyer other than a buyer of the Party in whlch the vessel orlglnates. .

9. The term “ordlnary course of trade" shall be glven the same meanlng
‘throughout Article 2. :

10. ° When in this Code the term ‘authorities" is used, its shall be
“interpreted as meaning authorities at an appropriate senior }evel.

=

[

For purposes, of this Anrex, a “"reasonable period" of time shall be five
years. : o ' ' : :

B
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time of sale are above weighted average costs for the period of investigation,
such prices shall be considered to provide for recovery ¢6f costs within a
reasonable period of time. .

2.2.1.1 For the purpose of paragraph 2 of this Article, costs shall normally
be calculated on the basis of records kept by the shipbuilder under
investigation, provided that such records are in accordance with the generally .
accepted accounting principles of the exporting country and reasonably reflect
the costs associated with the production and sale of the vessel under ‘ -
consideration. . Authorities shall consider all available evidence on the proper
allocation of costs, including that which is made available by the shipbuilder
"in the course of the investigation provided that such allocations have been
historically utilised by the shipbuilder, in particular in relation to
establishing appropriate amortisation and depreciation periods and allowances
for capital expenditures and other development costs. Unless already reflected
'in the cost allocations under this sub-paragraph, costs shall be adjusted '
_appropriately for those non-recurring items of cost which benefit future and/or
current production, or for circumstances in which igsts during the period of
.investigation are affected by start-up operations. : - i

-2.2.2 For the purpose of paragraph 2 of this Article, the amounts for
administrative, 'selling and general costs and for profits shall be based on
actual data pertaining to production and sales in the ordinary course of trade
of the like vessel: by the shipbuilder under investigation. When such amounts
cannot be determined on this basis, the amounts may be determined on the basis
of: ’ : : . -

(i) the actual amounts incurred and realised by the shipbuilder in
question in respect of production and sales in the domestic market
of the country of origin of the same general category of vessel;

(ii) . the weighted average of the actual amounts incurred and realised
by other shipbuilders of.the country of origin in respect of '
production and sales. of the like vessel in that country’s domestic
market; o

(iii) any other reasonable methodl3, provided that the amount for profit
so established shall not exceed the profit normally realised by
other shipbuilders on sales of vessels of the same general
category in the domestic market of the country of origin, and

12. The adjustment made for start-up operations shall reflect the costs at
the end of the start-up period or, if that period extends beyond the
period of investigation, the most recent costs which can reasonably be
taken’ into account by the authorities during the investigation.

13. Recourse to "any other reasonable method" should be had only absent
appropriate domestic sales. In such case, reference will generally be
made, under 1iii, to appropriate-export sales of the shipbuilder in
guestion or, absent such sales, to those of other shipbuilders of the
country-of origin. co ' '
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{iv) the profit added in constructing'value shall, in- all 1nstances,
be base? upon the average profit realised over a. reasonable period
.~ of time * prior to and after the sale undér investigation and shall
" reflect a reasonable profit at the time of such-sale. In making
. such.calculation, any distortion which would result in other than
~a profit which is reasonable at the time of the sale shall be
eliminated ' L
2.2.3 1In light of the long lead time between contract and delivery of vessels
a normal value shall not include actual costs which are due to extraordinary
circumstances - (e g., labour disputes, fire, natural disaster) and which are
51gn1f1cantly over the cost increase which the’ sh1pbu1lder could have
reasonably anticigated and. taken into account at the* tlme the material terms of

. sale were fixed.

. - - . ° ! < ) . AU . s i . ',"
2.3 In cases where there is no export price or where it appears to the

authorities concerned that the export price is unreliable because of"

‘association or a compensatory arrangement between ‘the shiobullder and the bayer_
- or a third party, the export price may be constructed on the basis. of" th, price

at which the vessels are first resold to an. in deperdent buye “or 1f the .
vesseis are not resold to an 1ndependent buyer, or not resolo in the condition™.

as origrnarly sold, 'on such reasonable_basxs as the authorities may_deterirne.

2.4 A fair comparison shall be made between the export price. ‘and thc no_nal

value.. This comparison shall be made at the same level of trade norna-_v at
the ex—Facigry level, and in respect of sales made at, as nearly as possi b‘e the

_ same time. ° - Due allowance shall be made in each-case; on its merits, for

differences which-affect price comparability, including differences in .
conditions and terms of sale, taxation, levels of'trade, quantities, physi cal

.characcerlstics, and any other differences which are also demonstrated to’

affect price comparability. In the cases referred to in paragraoh 3 of
Article 2, allowances for~ costs, including duties and taxes, incurred betweer
original sale and resale, and for profits. accruing,’ should also be maoe, If in
these cases, price comoarabllity has been affected, the autborities shall
establlsh ‘the normal value at-a level of trade equ1valent to: the level of trade

o

'~119, A reasonable period‘of time in this context shall refer to the shortest

possible time, which should norma‘ly not exceed Six months both prior to
and after the sale under 1nvest1gatlon ,

15, The burden of- proof shall be placed on the shipbuilder

" 16 - ales made at as. nearly as p0551ble the same time* normally would mean.

sales within three months- prior to or after the sale under
investigation, or, 1n the absence of such sales such longer period as
would be appropriate : e

C 17, It is tnderstood that some of the above factors may overlap, and the

authorities shall ensure that taey do not duplicate adjustments that
have been aiready made under this prov151on :

.
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of the constructed export price, or make due allowance as warranted under this
paragraph. The authorities shall indicate to the Parties in question what
information is necessary to ensure a fair comparison and shall not impose an
unreasonable burden of proof on those Parties.

2.4.1 When the price comparison under this paragraph requires a conversion of
currencies, sygh'convérsion should be made using the rate of exchange on the
date of sale, provided that when a sale of foreign currency. on forward markets
is directly linked to the export sale involved, the rate of exchange in the.
forward sale shall be used. '

2.4.2 Subject to the provisions governing fair comparison in paragraph -4 of
this Article, the existence of margins of injurious pricing during the
investigation phase shall normally be established on the basis of a comparison
of a weighted average normal value with a weighted average of prices of all
comparable export transactions or by a comparison of normal value and export
prices on a transaction to transaction basis. A normal value established on a
weighted average basis may be compared to prices of individual export
transactions if the authorities find a pattern of export prices which differ
significantly among different purchasers, regions or time periods and if an
explanation is provided why such differences cannot be taken into account
appropriately by the use of a ’‘weighted average to weighted average’ or
‘transaction %o transaction’ comparison.

2.5  In the case where vessels are not scld to a buyer of another Party
directly from the country of origin but are exported to that other Party from
an intermediate country, the price at which the vessels are sold from the
country of export to the buyer of that other Party shall normally be compared
with the comparable pric¢e in the country of export. However, comparison may be
made with the price in the country of origin, if, for example, the vessels are
merely trans-shipped through the country of export, or such vessels are not
produced in the country of export, or there is no comparable price for them in
the country of export. :

2.6 Throughout this Agreement the term "like vessel" shall be interpreted to
mean a vessel of the same type, purpose and approximate size as the vessel
under consideration and possessing characteristics closely resembling those of
the vessel under consideration. The term “"same general category of vessel"
shall be iriterpreted to mean a vessel of the same type and purpose, but of a
significantly different size. Small differences in size and equipment will not
affect the category of the vessel, but may be reflected in appropriate '
adjustments in calculations and comparisons made under this Code.

18. Date of sale, for purposes of this provision, means the date on which
the material terms of sale are established. That date is normally, -for
ship transactions, the date of contract. However, if the material terms

. of sale are significantly changed on another date, the rate of exchange
on the date of the change should be applied. 1In such a case, the -
investigating authority shall make appropriate adjustments to take into
account any unreasonable effect on thd injurious pricing margin solely
due to exchange rate fluctuatioris between the original date of sale and
the date of this change. ’

-
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2v7 This Article is without pre]udlce to the second Supplementary Plov151on
to paragraph 1 of the Ba51c Pr1nc1ples .

- ' P : .‘Article 3 _ o :

Determihation of Injury19 -

3.1 A determlnatlon of injury for purposes of this. Annex shall be based on
positive evidence and involve an objectlve examination of both (a) the effect
of the sale at less than normal value on.prices in the domestic market for like
Lo vessels, and 6b) the consequent impact of that sale on domest*c producers of

like vessels? , - S

3.2 . With regard to the effect of the sale at less than normal value on
prices, the 1nvest1gat1ng authorities shall consider whether there has been a’

- E 51gn1f1cant price undercuttlng by the sale ‘at less than normal wvalue as
compared with the price of like vessels of the buyer'’s country, or-whether the
effect of such sale is otherwise to depress prices to a si “--1cart degree . or
prevent price 1ncreases, which otherwise would have oécurred, to a significant .
degree. No one or several of these factors can necessarily give decisive ‘
guidance. ' : ' - :

3.3 Where sales of vessels from more than orne country are simultaneously
subject to injurious pricing 1vvest1gatlons the investigating authorities may
cumulatively assess effects. of such sales only if they determine that (1) the
, margin of injurious.pficing- establlshed in relation. to the ourchases from each
- country is more than de minimis as deflned in paragraph 8 of Article 5 and that
(2) a cumulative . assessment of. the effects of the sales is approorlate in light
of the conditions of competition between vessels sold by shi poullders of other
_Parties to its buyers and the condltlons of competltlon beeween such vessels.
- - and the like domestlc vessels . : .

| - 3.4, The.examinatiom of the impact of the sale at less than normal value on

- the domestic industry concerned shall include an evaluation of all.relevart

_ economic factors and indices having a bearlng on the state of the industry, _
t ’ 1nclud1ng actual and potential decllne in sales, pro-lts output, market share,
v -~ ‘productivity, return on investments, or utilisation of capacruy, factors’
affectlnc domestlc prices; . the magnltude of t.e margin of *n)urlous pricing;. -

v o 19. ~Under .this Code the term "injury" shall, unless otherwise specified, be -
_taken to mean material injury to a domestic industry, threat of material-
injury to a domestic industry or materlal retardation of ‘the:
- o - ' establlshment of such an industry and shall be- 1nterpreted in accordance
- with the prov151ons of this Artlcle : ”

20. For purposes of thls Annex,” "domestic producers of like vessels" shall
- ) ' encompass those shipyards capable of producing a like vessel with their:
’ present facilities or which can be ‘adapted in a timely manner to ‘produce
a like vessel
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actual and potential negative effects on cash flow, inventories, employment,
wages, growth, ability to raise capital or investments. This list is not .
exhaustive, nor can one or several of these factors necessarily give decisive -
guidance: ' '

3.5 It .must be demonstrated that the sale at less than normal value is,
through the effects of the sale 'at less than normal value, as set forth in
paragraphs 2 and 4 of this Article, causing or has caused injury within the.
meaning of this Agreement. The demonstration of a causal relationship between

" the sale at less than normal value and the injury to the domestic industry
shall be based on an examination of all relevant evidence before the
authorities. The authorities shall also examine any known factors other than
the sale at less than normal value which at the same time are injuring the
domestic industry, and the injuries caused by these other factors must not be
‘attributed to the sale at less than normal value. Factors which may be .

. relevant in this respect include, inter alia, the volume and prices of sales by
shipbuilders of other Parties to buyers of the investigating Party not sold at
less than normal value, contraction in demand or changes in the patterns of
consumption, trade restrictive practices of and competition between the foreign
and, domestic .producers, developments in technology and the export performance
and productivity of the domestic industry.

3.6 The effect of the sale at less than normal value shall be assessed in
"relation to the domestic production of the like product when available cata
permit the separate identification of that production on the basis of such
criteria as the production process, producers’ sales and-profits. If such ]
separate identification of that production is not possible,” the efiects of the
sale at less than normal value shall be assessed by the examination of the
production of the narrowest group or range of products, which includes the like
product, for which the necessary information can be provided.

3.7 A determination of a threat of material injury shall be based on facts’
and not merely on allegation, conjecture or remote possibility. The change in
circumstances which would create a situation in which the sale at less_than

-normal value would cause injury must be clearly foreseen and imminent. " In
making a determination regarding the existence of a threat of material injury,
the authorities should consider, inter alia, such factors as:

(i) sufficient freely disposable or an imminent, substantial increase in
capacity of the exporter indicating the likelihood of substantially
increased sale at less than normal value to the market of the buyer’'s-
country, taking intc account the availability of other export markets
tc absorb any additional exports; and '

(ii) whether vessels are being exported to the domestic market at prices
that will have a significant depressing or suppressing effect on
domestic prices, and would likely increase demand for further
purchases from other countries. ' -

21. One example, though not an exclusive one, is that there is convincing,‘
reason to believe that there will be, in the near future, substantially
increased sales of such vessels at sale at less than normal value to
buyers of the investigating Party.

Ay
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-and dec1ded w1th spec1al care.

- be 1nterpreted as referring to the domestic producers

referred to in. paragraph 1 above

, .
N [N - : N e

No one of these factors by itself can necessarlly glve decisive guldance but
the totality of the factors con51dered must lead to the conclusion that further
sale at less than normal value are.imminent and that, unless protective action:
is taken, mater1al 1njury would occur. : '

3 8 ', With respect to cases where injury is threatened by sale at less than ]
normal value, the’ application of 1n]ur10us pr1c1qg measures shadll be con51dered :

[

. l,“ : _ Article 4
Deflnltlon of Domestlc Industry
4:1 . For the purpOSes of this Aareement the term “ggmestic industry" shall
as a whole of the like

vessels or to those of them whose collective capability to produce a llke
vessel constitutes a major proportion of the total domestic cggaolrlty to

‘produce a like vessel, except that-when producers are related to the exoorters'

or domestic, buyers dor are- themselves demestic buyers. of the alleged1y

: 1nJurrous1y priced vessel, the term "domestic: 1ndustry" may oe rhteroreteo as
referrirnig to the rest of the producers.

4.2 Where'two'or more- countries have reached under the provisions of
paragraph 8(a) of Article XXIV of the: GATT 1994 such a level of integration
that they have the characterlstlcs of a single, unified market, the industry in
the entire ‘area of integration ‘shall be taken to be the do*es ic rndustry

-Article 5

‘Inltlatlon and Subsequent Invest*gat*o“

‘ 5.1 Except as. prov1ded for in paragraph 6 of this Article. an. inveStigation
_ to determine the existence, degree and effect of any alléged injurious pricing

shall be 1n1t1ated upon a written appllcatlon by or on behalf of. .he domestlc
1ndustry : g - :

.’.‘

22.. | See foothote'20'above.

23. For the purposes of'this paragraph, producers..shall be deemed to be
‘ ' related to exporters. or domestic buyers only if (a) one of them .directly.
or indirectly controls the other; .or (b} both of them are ‘directly or
indirectly controlled by a. third person; = or (c) together they directly
‘or indirectly control a thlrd person, provided that there are grounds.
for believing or suspectlng that the effect of the re‘atlonshlp is such
as to cause-the producer concerned to behave dlfferently from
non-related producers. For the purpose of this paragraph, one "shall be ,
deemed to control the other when the former is legally or operatlonally,-‘
.ip a p051t10n‘to exercise restraint or,dlrectlon‘over the latter.

s
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5.2° An application under paragraph 1 shall be filed not later than six
months from t?i time that the applicant knew or should have known of the sale
of the vessel in a case falling under subparagraph d(i) or d(ii) below; 9
months from that time in a case.falling ugger subparagraph d(iii) below,

. provided that a notice of intent to apply“~ had been filed no later than six
months from that time; but in any event no later than six months from 1ts
delivery. The application shall include evidence:

e .

(a) of injurious p.ricing;-26 i
"(b) of injﬁry @ithin the meaﬁing of this Annéx; ‘ ‘
‘ (c) of a causal link between the injuriously prlced sale and the . #

alleged injury; and 4 1

(d) (i) that, if the vessel was sold through a broad multiple bid,'z7 . i

the applicant was invited to tender a bid on the contract at
issue, it actually did so, and the bid of the applicant
substantially met bid $pecifications (i.e., delivery date and
technical requirements), or

(ii) tha=, if the vessel was sold through any other bidding
process and the applicant was invited to tender . a bid on the
contract at issue, it actually did so, and the bid of the
-applicant substantially met bid specifications, or

(iii) that, in the absence of an invitation to tender a bid other
than under a broad multiple bid, the applicant was capable of
building the vessel concerned and, if the applicant knew or should

24. There is a rebuttable presumption that a shipbuilder knew or should have
known of the sale from the time of publication of the fact of the
- conclusion of the contract, along with very general information
concerning the vessel, in the international trade press.

25. This notice shall include information reasonably available to the
applicant to identify the transaction concerned.

26.° Including evidence of the existence of a buyer who is a company or
national of the 1nvest1gat1ng Party.

27. For the purpose of this provision, a broad multiple bid shall be one in’
which the proposed buyer extends an invitation to bid to at least all
the shipbuilders in the country of the buyer known to the buyer to be
capable of buil ding the vessel in question.
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. have known -of the proposed'purchase,ZS it made demonstrable'
efforts to conclude a: sale with the buyer consistent w1th the bid,
spec1f1catlons 1n questlon
Simple assertion, unsubstantiated by relevant evidence,'cadnot'be‘considered
“sufficient to meet the requirements of this paragraph. The application shall |
contain such:'information as is. reasonably available to the appllcant on. the
ffollowxng : . ' :

(i); the 1dent1ty of the appllcant and a. descrlptlon of the volume and
value of the domestic production of .the. like vessel by the
applicant. Where a written appllcatlon is made on behalf of the

- domestic industry, the application shall identify the industry on
behalf of which the application is made by a list -of all known
domestic producers of the like vessel and, to the extent possible, .

" a description of the volume and value of domestic productlon of
the 1i ke vessel accounted for by such producers,

(ii) a comolete descrlptlon of the allegedly 1n]urlously priceéd vessel

' the name of the country or countries of origin or export in
duestion, the 1dent ty of ‘each known exporter or.rorelgn producer
and' the identity of the buyer of the vessel in.guestion who is a
comoany or natlonal of the 1nvest1gat1ng Party;

(iii) prices at which such vessels are sold in the do estic market of
the country of origin or export .(or, where appropriate, _
'lnformatlon on the prices at which such veéssels are sold from the
country of origin or export to a third. country or countries or on
the constructed value of the vessel) and information on expor

" prices or, where appropriate, on the prices at which such vessels
are flrst resold to an 1ndependent buyer. of ‘the other countr y, ~

{iv) the ef fect of the allegedly 1njurlously priced sale on prices of

. the like vessel in the domestic market and the conseguent impact

- of the sale on the domestic industry, .as demonstrat ed by relevant
factors and indices having a bearing on the sta e of .the domestic
industry, such as those llsted in paragraphs 2 and 4 of Article 3.

~

28. It shall be rebuttably'presumed that the applicant knew or should have
. known of the_proposed,purchase if it is demonstrated that:

(i) the majority of the domestlc industry in the country of the
proposed buyer have made efforts with that buyer to conclude a sale of
the vessel in question; or ' '

(ii)_general'informationvon.the proposed purchase was available from
brokers, financiers, classification societies, charterers, trade
associations, or other entities normally irivolved in shipbuilding
transactlors w1th ‘whom the shlpbullder had regular contacts or deallngs.

%_
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5.3 The authorlt*es shall examine the accuracy and adequacy of the evidence
- provided in the appllcac1on to determine whether there is sufficient evidence
to justify the initiation of an investigation.

5.4 An investigation shall not be initiated pursuant to paragraph 1 unless
the authorities have determined, on the basis of an examination of the degree
of support for, or opposition to, the application expressed by domestic
producers of the like vessel, 35 the application has been made by or on’
.behalf of the domestic industry. The application shall be considered to have
been made "by or on behalf of the domestic industry" if it is supported by
those domestic producers whose collective capacity to produce the like vessel
‘constitutes more than 50 per cent of the total capacity to produce the like
vessel of that portion of the domestic industry expressing either support for

or opposition to the application. -However, no investigation shall be ihitiated'

when domestic producers expressly supporting the application account for less
than 25 per cent of total capacity of the domestic producers capable of
producing the like vessel.

5.5 The authorities shall avoid, unless a decision has been made to initiate
‘an investigation, any publicising of the application for the initiation of an
investigation. . However, before proceeding to initiate an investigation, '
whether upon application or upon decision of the authority to initiate an

i vecLigat'o under paragraph 5.6 below, the authorltles shall not:;y the
gove*nment of the exporting country concerned.

5.6 If in special circumstances, the authorities concerned decide to
initiate an investigation without having received a written applicetion by or

on behalf of a domestic industry for the initiation of such investigation, they -

shall proceed only if they have sufficient evidence of injurious pricing,
injury. a causal link, and that a member of the allegedly injured domestic
industry met the criteria of paragraph 5.2(d), to justify the initiation of-an-
investigatiorn. - : ‘ -

5.7 - The evidence of both injurious pricing and injury shall be considered
simultaneously (a) in the decision whether or not to initiate an investigation,
.and (b) thereafter, during the course of the investigation.

.5.8 An application under paragraph 1 shall be rejected and an investigation
shall be terminated promptly as soon-as the authorities concerned are satisfied
that there is not sufficient evidence of either injurious pricing or of injury
to justify proceeding with the case. There shall be immediate termination in
cases where the authorities determine that the margin of injurious pricing is
de minimis or the injury is negligible. The margin of injurious pricing shall
be considered to be de minimis if this margin is less than 2 per cent,
expressed as a percentage of the export price. '

29. Parties are aware that in the territory of certain Parties, employees of

T domestic producers of the like product or representatives of those
-employees, may make or support an appllcatlon for an 1nvest1gar10n under
paragraph 1.
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.5.9 “A f1na1 dec151on on 1n1t1at10n w1ll be taken no later than 45 days '

. fol1ow1ng an application and, -in case of initiation ‘without appllcatlon, no -
‘later than six‘months ‘from the time the investigating authority knew or should
have known of. the sale of the vessel. ' For cases 1nvolv1ng price to price

'comparlson where a like vessel has been dellvered 1nvest1gatlons must- be
completed no later than one year from the date of initiation. For cases in’
! ' .which the like vessel is under construction, " 1nvest1gatlon ‘will end no later
' ‘than one year from delivery of that like vessel. Investigations involving -~
constructed value shall be concluded within one year after their initiation or.
w1th1n one year of dellvery of the vessel whichever is later.

, " Article 6 S L
. T ' . - " . Evidence 1' . - s ‘
. . ,'é.l' - All 1nterested Parties in an 1n3urlous pr1c1ng investigation shall be:
. . given notice of the information. which the authorities require and ample

opportunity to present in writing all evidence Wthh they conslder_relevant3o in

respect of the 1nvest1gatlon 1n questlon

A xporters or foreign producers receiving guestionnaires used in an.

6.1
. ‘ jurlgus pricing lnvestlgatlon shall be given .at least. thirty ddys for -
o reply ‘Due consideration should be given to any request for 'an extension of

o the thirty day period and, upon cause shown, such an extension should be
' 'granted_whenever practlcable S o
6. l 2 Subject to the requlrement to protect confldentral -nrormatlon, -
evidence presented in writing by one interested Party shall be made avallable

'promptly to other 1nterested Parties part1c1pat1ng in the investigation.

o ) 6.1.3 As soon as an 1nvest1gatlon has been initiated, the authorities shall,

L -prov1de the full text of the written appllcatlon received under- ‘paragraph 1 'of

- Arti cle 5 to the exporter and to the authorities of the exporting country and

make it available, upon request, to other interested Partles involved. Due .

. ’ <regard shall be paid to the requlrement for the protectlon of conf1de1t1al ’

1nformatlon as prov1ded for 1n paragraph 5 below :

‘6 2 ‘ Throughout the 1n3urlous pricing lnvestlgatlon a1l lnterested Partles
~shall have a full opportunity for the defence of their interests. To this end,
the authorities. shall, on request, provide opportunities for all interested
Parties to meet those Parties with adverse 'interests; so that opposing: views.

: 30. . sSuch evidence may include the findings of any investigation into. the
A ;. matter made by the Party of the exporting shipbuilder, which will be .
' © ' c¢onsidered by the 1nvest1gat1ng authorlty and made part of the '
1nvest1gatlon record o . S ‘

>

31q3',~AS'a'general rule; the time-limit' for exporters shall be counted from
the ‘date of receipt of the questionnaire, which for this purpose shall

‘ . be deemed to have been received one.week from the day on whi¢h it was

. . .. sent to the respondent or transmitted to the approprlate diplomatic:~

' l representatlve of the exporting country ‘ s -

- - ) P . - .
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may be presented and rebuttal arguments offered. Provision of such
opportunities must take account of the need to preserve confidentiality-and of
the convenience to the Parties. There shall be no obligation on any Party to
attend a meeting, and failure to do so shall not be prejudicial to that Party's
tase. Interested Parties shall also have the right, on justification, to
present other information orally.

6.3 Oral information provided under paragraph 2 shall be taken into account
by the authorities only insofar as it is subsequently reproduced in writing and
made available to other interested Parties, as provided for in

sub-paragraph 1.2.

6.4 The authorities shall whenever practicable provide timely opportunities
for all interested Parties to see all information that is relevant to the
" presentation of their cases, that is not confidential as defined in paragraph 5
- and that is used by the authorities in an injurious pricing 1nvest1gat10n and
to prepare presentatlons on the basis of this 1nformatlon

6.5 Any. information which is by nature confidential (for example, because
its disclosure would be of significant competitive advantage to a competitor or
because its disclosure would have a significantly adverse effect upon a person
supplying the information or upon a person from whom he acguired the
information) or which is provided on a confidential basis by Parties to an

_investigation shall, upon good cause shown, be treated as such by the

* authorities. Such information shall ng% be disclosed without specific
permission of the Party submitting it.

6.5.1 The authorities shall require interested Parties providing confidential
information to furnish non-confidential summaries thereof. These summaries
shall be in sufficient detail to permit a reasonable understanding of the
substance of the information submitted in confidence. In except:i onal
circumstances, such Parties may indicate that.such information

is not susceptible of summary. In such exceptional circumstances, a statement
of the reasons why summarisation is not possible must be provided.

6.5.2 If the authorities find that a request for confidentiality is not
warranted and if the supplier of the-information is either unwilling to make
" the information public or to authorise its disclosure in generalised or
summary form, the authorities may disregard such information unless it can be
demonstrated to their sgglsfactlon from appropriate sources that the
information is correct.

6.6 Except in circumstances provided for in paragraph 8, the authorities
shall during the course of an investigation satisfy themselves as to the
accuracy of the information. supplied by 1nterested Parties upon which their
findings are based.

32. Parties are aware that in the territory of certain Parties, disclosure
pursuant to a narrowly drawn protective order may be required.

33. Parties agree that requests for confidentiality should not be
arbitrarily rejected.
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6.7 © In order to verlfy 1aformat10n prov1ded or :to. obtaln further detalls,

. the authorities may carry out investigations in other countries as required, -

. "prov1ded they obtain the agreement of the firms concerned and provided they

. - notlfy the representatlves c¢f the government o - the country in question and

unless the latter object to the 1nvest1gat10n The procedures described in
‘Addendum I shall apply to verlflcatlons carried out in exporting countries.

The authorltles shall, 'subject to the requirement toc.protect confidential
1nformat10n, make the results of any verifications available or provide )
-dlsclosure thereof pursuant to paragraph 9, to the firms to which they pertain

and may make such results avallable to the appllcants

6.8 In cases 1n whlch .any 1nterested Party refuses access to, or otherw1se
does not provide, necessary information within a reasonable perlod or -
-~ significantly impedes tHe investigation, determinations, affirmative or

» ' negative, may be made on the basis of the facts available. The provisions of-

2 'Addendum II-shall be" observed in the. appllcatlon of this paragraph

> 6.9 The authorltles shall before a- f1na1 determlnatlon is made, inform all-
interested Parties of the essential facts under. cons1deratlon which form the
basis for the decision whether to apply derlnltlve méasures. Such d*sclosure
shou a ta<e place in suff1c1ent time for the Part’es to defend their. 1n*erests

5.10- . Tor the purposes'of this Agreement, *interested Parties" shall inciude:

‘ } (i) -an exporter or foreign producer or the buyer of a vessel subject

} ' o _to investigation, or a trade or business association a majority of
f " the members of which are producers, exporters or domestic buyers
of such vessels;- . - R

(ii)_'the gouernment'of’the eXpbrting couhtry} and -

b o (iii) a producer of ‘the llke vessel 1in the 1nvest1gat1ng country or a
) trade or business association a majority of the members.of which
produce. the like vessel in the investigating country.

' . This list shall not preclude the investigating. Party from allowing domestic or
o foreign partles other than those mentloned above to be- 1ncluded as. 1nterested
Parties. - . : '

6.11 - The authorltles shall provide opportunities for buyers34 of the vessel .
\ ~under 1nvestlgatlon to provide 1nformat10n which 'is relevant to the .

A ‘investigation regarding injurious .pricing, injury, causallty and the elements
) set out 1n Artlcle 5. 2(d) D T .

6,12-- The authorltles shall take. due account of any dlfflcultles experlenced
by interested_Partles in particular small -companies, in supplylng information -
. requested and provide any assistance practicable.- B

34. An alleged buyer may prov1de 1nformatlon on whether he is in fact a
buyer.- .




6.13 The procedures set cut above are not intended to prevent the authbrities‘

" of a Party from proceeding expeditiously with regard to initiating an
investigation, ‘reaching determinations, whether affirmative or negative, or
from applying measures, in accordance with relevant provisions of this
Agreement. ’ :

Article. 7
Imposition and Collection of Injurious Pricing Charges

7. 1 The decision whether or net to impose an injurious pricing charge in
cases where all requirements for the imposition have been fulfilled and the

decision whether the amount of the injurious pricing charge to be imposed shall

be the full margin of inijurious pricing or less, -are decisions to be made by
‘the authorities of the investigating Party. It is desirable that the
imposition be permissive and that the charge be less than the margin, if such
lesser charge would be adequate to remove the injury to the domestic industry.

7.2 The amount of the injurious pricing charge shall not exceed the margln
. of 1njur10us pricing as establlshed under Article 2.

7.3 If the Party conducting the investigation determines that an injuridus
pricing charge is warranted, the Party may require the shipbuilder to pay .that
charge to it 180 days after notice to the shipbuilder of the amount due.  The
shipbuilder shall be given a reasonably extended period to pay where payment in
180 days would render it insolvent or would be incompatible with a judicially
supervised reorganisation, in which case the Party may require interest to
accrue, at CIRR of the currency of .the charge, on any unpaid portion.

7.4 The obligation of a Shlprllder to pay the charge shail explre {i)-

the shipbuilder voids the sale on which the charge was based or compl ies w1th
the alternative equivalent remedy accepted by the .investigating authority or

(ii) if the countermeasures, appiied in accordance with Article &, paragr apn

10, have expired. : : )

Article 8
Public Notice and Explanation of Determinations

§.1 ‘When the authorities are satisfied that there is sufficient evidence to.
justify the initiation of an injurious pricing investigation pursuant to
Article 5, the Party the vessel of which is subject to such investigation and
other interested Parties known to the investigating authorities to have an-
interest therein shall be notified and a public notice shall be given. A
public notice of the initiation of an 1n¥§st1gatlon shall contain or otherwise
., make available through a separate report adequate information on the

. following: - .

35. Where authorities prov1de information and explanations under the
provisicns of this Article in a separate report, they shall ensure that
such report is readily available to the public.
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(i) . the ‘name and - country of the shlpbullder and the buyers and av
7 descrlptlon of- the vessel 1nvolved

-(ii)"the dateiof initiation of the inveStigation;

(ifi) the ba51s on- Wthh 1n3ur10us pr1c1ng 1s alleged in the
’ "appllcat on; - :

"‘(iv)‘ a summary of the factors on whlch ‘the allegatlon of injury is
' "based

(v) - he address to whlch representatlons by 11terested Partles should
" be dlrected Co - :
(vi) the time-limits - allowed to 1nterested Partles for maklng thelr
© views known : : -
‘8.2 Public notice shall-be given of any determination, whether affirmative
" or negative. Each such notice shall set forth or otherwise make available
through a separate report in sufficient detail the findi ngs and conclusions
reached on- all issues of fact and" law consideréd material by the 1nvest1gat1ng
'aucnorltles " All such notlces and reports shall be forwarded to the Party the
.vessel of whlch is subject to such determination and to other interested
Parties known to have-an interest therein. A public notlce of conclusion shall.
contain or otherwise: make avallable through a separate. report all relevant
. information on the matters of fact and law and reasons which. have led to- the
imposition of measures, due regard being paid to the requirement for the- )
protection. of confidential information. -The riotice -or report shall in .
particular contain the- information. described.below as well as the reasons for
,'the acceptance or rejection of relevant arguments or claims made by the
Aexporters and buyers . “ ;

i. the ‘name "of the ShlprIIde buyer, apglicant;'and country of
export T ’ :

ii. a descriptionAof the type,‘purpOSe'and'size of the vessel;

- iii. ' the margin of injurious pricing ‘éstablished and a full explanation- .
’ of the reasons for the methodology used in the establishment and
‘comparison of the export price and the normal value under Article .

‘_2; co - . R . . .

Siv. «on51deratlons relevant to’ the 1njury determlnatlon as set.out in
. Article. 3 and : »

" v.” the main reasons leading to the determination.

—_—
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Article 9

Judicial Review
Each Party whose national legislation contains provisions on injurious
pricing measures shall maintain judicial, arbitral or administrative tribunals
" or procedures for the purpose, inter alia, of the prompt review of
administrative actions relating to final determinations. Such tribunals or
procedures shall be independent of the authorities responsible for the
dete;mination in question.

Article 10
Injurious Pricing Action on Behalf of a Third Country

10.1 An application for injuriéus pricing action on behalf of a third country
shall be made by the authorities of the third country requesting action.

10.2 Such an application shall be supported by price information to show that
a vessel is being or has been injuriously priced and by detailed information to
show that the alleged sale at less than normal value is causing or has caused
injury to the domestic industry concerned in the third country. The government
of the third country shall afford all assistance to the authorities of the
buyer’'s country to obtain any further information which the latter may require.

10.3 The authorities of the buyer’s country in considering such an
application shall consider the effects of the alleged injurious pricing on the
industry concerned as a whole in the third country; that is t¢ say the ‘injury
shall not be assessed in relation only to the effect of the alleged injurious
pricing on the industry’s sales to buyers of the investigating country or even
on the industry’s total exports. - :

10.4 The decision whether or not to proceed with a case shall rest with the
buyer’s country. If the buyer’s country decides that it is prepared to take
action, §Ee initiation of the approach to the Parties Group seeking its
‘approval for such action shall rest with the buyer’s country.

Article 11
Consultations
Each Party shall afford sympathetic consideration to, and shall afford

adequate opportunity for consultation regarding, representations made by
another Party with respect to any matter affecting the operation of this Annex.

36. Approval may be given by consensus minus the Party of the exporting
shipbuilder.




© Article 12

Addenda

The Addenda to this Code constitute an integral part theréqf.

Article 13
Non-retroactivity

-This-Annex is not applicable to vessels contracted for prior to the date
. . of entry into force of the Agreement, except for vessels contracted for after:
S the opening of this Agreement for signature and for delivery more than.5 years
from the date of contract. Such vessels shall be subject to this Annex unless
the shipbuilder can demonstrate that the extended delivery date was for normal
commercial reasons and not -to avoid the applicability of-thié\Annex.,
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Addendum I

PROCEDURES FOR ON-THE-SPOT INVESTIGATIONS PURSUANT
TO PARAGRAPH 7 OF ARTICLE 6

Upon initiation of an investigation, the authorities of the exporting
Party and the firms known to be concerned should be informed of the
intention to carry out on-the-spot investigations.

If in exceptional circumstances it is intended to include
non-governmental experts in the investigating team, the firms and the
authorities of the exporting Party should be so informed. Such
non-governmental experts should be subject to effective sanctions for'
breach of confidentiality requirements. ‘

It should be standard practice to obtain explicit agreement of the firms
concerned in the exporting Party before the visit is finally scheduled.

As soon as the agreement of the- firms concerned has beén obtained the

- “investigating authorities should notify the authorities of the exporting

Party of the names and addresses of the firms to be visited and the
dates agreed. :

Sufficient advance notlce should be given to the f’rms in quest
before the visit 1s made.

Visits to explain the questionnaire should only be made at the request
of an exporting firm. 'Such a visit may only be made if the v

" investigating authorities notify the representatives of the government
0of the Party in question and unless the latter do not object to the
visit.

As the main purpose of the on-the-spot investigation is to verify
information provided or to obtain further details, it should be carried
out after the response to the questionnaire has been received unless the
firm agrees to the contrary and the government of the exporting Party is
.informed by the investigating authorities of the anticipated visit and
does not object to it; further, it should be standard practice prior to
the visit to advise the firms concerned of the general nature of the
-information to be verified and of any further information which needs to
be provided, though this should not preclude requests to be made on the

spot for further details to be provided in the light of 1nformatlon
obtained.

Enquiries or questions put by the authorities or firms of the exporting

countries and essential to a successful on-the-spot investigation
should, whenever possible, be answered before the visit is made.
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SR . Addendum II

FACTS AVAILABLE IN TERMS OF  PARAGRAPH 8 OF ARTICLE 6

1. . As soon as possible after the initiation of the investigation, the
" investigating authorities should .specify in‘detail the information
required from any interested Party, and the way in which that
information should be structured by the_interested Party in its
" response. The authorities should also ensure that the Party is- aware’
~that if information is not supplied within a reasonable time, the
authorltles will be free to make determlnatlons on the basis. of the
facts avallable, 1nclud1ng those contained in' the request for the
1n1t1atlon of the 1nvestxgatlon by the- domestic industry. '

2. The authorities may also request that an'interested Party provide its-
response in a particular medium (e.g., computer tape) Or computer
language.  Where such a reguest is-made, the authorltles should consider
the reasonable api lity of the interested Party to respond in the
preferred medlum or computer language; and should not request” the.
company to use for ‘its response a computer system other than that used
by the firm. . The authority’ should not maintain a . request for a

. computerlsed response, if the interested-Party does not maintain
computerlsed accounts and if presenting the response as requested would
result in an unreasonable extra burden on, the interested Party, e.g., -it
would entail’ unreasonable additional cost and trouble. The authorthes
'should not maintain’ a .request for a response in a part1cu1ar medium or
computer 1anguage if the . interested Party does not maintain its
computerised accounts in such medium or computer language and if
presenting the response as requested would result in an dnreasonable.
extra burden on the interested Party, e.g., it would entail unreasonable -
add1t10na1 cost and trouble : - ' :

3. All 1nformat10n whlch is verifiable, whlch is approprlately submltted SO

" ‘that it can be used in the investigation without undue difficulties and
/. which rs supplled in-'a timely fashion, and, where applicable, supplledr

in a medium or computer language requested by the authorities, should be

taken “into accourit when determinations are made. If a Party does not ,

-respond in the preferred medium or computer language but the authorities .
find that the circumstances set out in paragraph 2 have been satisfied,
thlS should not be con51dered to 51gn1f1cantly 1mpede the 1nvest1gat10n

o4 _Where the authorltles do not -have the ablllty to process 1nformatlon If
provided in a particular: medium (e.g., computer tape) the information
should be supplled in the form of wrltten materlal oY any ‘other form
acceptable to the authorltles B — R e



5. Even though the information provided may not be ideal in all respects,
" this should not justify the authorities from disregarding it prov1ded
- the interested Party: has acted to the best of its ability.

6. .If evidence or information is not accepted, the supplying Party should
be informed forthwith of the reasons thereof and have an opportunity to -
provide further explanations within a reasonable period, due account
being taken of the time-limits of the investigation. If the
explanations are considered by the authorities as not being
satisfactory, the reasons for rejection of such evidence or 1nformatlon
should be given in any published findings.

7. If the authorities have to base their determinations, including those
with respect to normal value, on information from a secondary source,
including the information supplied in the request for the initiation of

~ the investigation, they should do so with special circumspection. In
such cases, the authorities should, where practicable, check the
information from other independent sources at their disposal, such as’
published price lists, official statistics of sales to domestic buyers
and customs returns, and from the information obtained from other
interested Parties during the.investigation. It is clear, however, that
if an interested Party does not co-operate and thus relevant information
is being withheld from the authorities, this situation could lead to a
result which is less favourable to the Party than if the Party did
co-operate. - '
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Annex‘IV
DISPUTE SETTLEMENT
. PURSUANT' TO ARTICLE 8

, The follow1ng prov1s1ons and rules of" procedure are appllcable in the
1mplenentat1on of Artlcle 8 of this Agreement.

§ECTION 1 Inltlatlon of a Panel Proceedlng

(1) A Panel proceedlng is initiated by a request to establish a Panel,

" communicated in writing through diplomatic ‘channels to the -6ther party to. the.

olspute ("responding Party") and to the Parties Group, throcgt its .Secretariat,’
_Wthh shall act as Secretarlat to the Panel to be’ formeo oL

(2) The request shall identify the’Party iﬁitiating the establishment of
a Panel, the responding Party and the specific measures at issue, and étall: ‘
" provide a brief summary of the legal ba51s of the complalnt sufficient to
present the problem clearly :
) (3) The *espondlng Party shall, within ten days of receipt of th
. request, deliver a copy to. any shlpburlder entlfled to become a Part1c1panc.

. SECTION 2:-Shipbuilder Participants and]Other,Interested_?ar:ies

(1) A shipbuilder eligible under Article 8, paragraph 3, of .this ,
Agreement shall become a Participant by submission to the other Party and the
Panel, through its Secretariat, of a,written statement of intent %o participate
within 15 days of receipt by the shipbuilder of notification of the request to
. establish a Panel.. ' S : : : '

{2) Another Party to the Agreement wishing to make its views on the
dispute known to the Panel (hereafter an "interested Party") - -shall notify the
Panel, through its Secretariat, within thirty days of the date on whlch the -

" Parties group was: notified of the request to establlsh a Panel

SECTION 3. Agents and Service of Documents, _ . :,v B o | s

- (1) Each party to the dispute,-shipbuilder Participant,’andjother
interested Party shallfdesighate an agent to represent it in the Panel
'proceedings and shall communicate -the name and address of that 'agent to the
Panel, through its Secretariat,  and to the othér .Parties and Part1c1pants A
party to the dispute shall do so at the time it or its side appoints a member
" of, the Panel. An 1nterested Party or shipbuilder Participant shall do so at
the time of notlflcatlon of 'its 1nterest or intent to part1c1pate
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(2) Should a Panel proceeding involve the disclosure of a shipbuilder’'s’

confidential business information, the Panel may require that the Participating
" shipbuilder’s representatives not be employees of or otherwise under the

shipbuilder’s professional direction or ¢ontrol and that the representatlves

undertake tc maintain the confidentiality of that information.
) {3) Any document that is submitted by a party to the dispute or a
shipbuilder Participant during a Panel proceeding shall be delivered to the
Panel, through its Secretariat, and at the same time, subject to provisions the
Panel may adopt to protect confidentiality, to the other parties to the dispute
and other shipbuilder Participants. The submitting Party shall inform other
interested Parties of such submissions and, subject to requirements of
confidentiality, shall make such documents avallable to other interested
Parties.

(4) Any document submitted by an interested Party shall be delivered to
the Panel, through its Secretariat, to the parties to the dispute, and to any
shipbuilder Participant and other interested Parties.

(5) Service of a document may be effected by delivery through diplomatic
channels to a Party and to the Panel or by personal service, facsimile
.transmission or expedited international courier or expedited mail service, such-
as express mail, to the person and address designated in paragraph (1) of thls
Section: Sevv1ce shall be deemed made when the document is received.

‘SECTION 4 Time Limits

_ (1) If the last day of any time period falls on a legal holiday, which
means any day on which the offices of the government of .any party to the
dispute are officially closed, the time period is extended until the next
working day S

B (2) The Panel, in consultation with the parties to the dispute, may
modify the time periods provided in this:Ahnex. o

SECTION 5 Languages

(1) Subject to an agreement of the.parties to the dispute and any
shipbuilder Participant, the Panel shall decide the language or languages in
which proceedings shall be conducted. - At least one official language of the
OECD shall be used. - :

(2) If more than one language is used:

{a) any document submitted in the course of a Panel proceeding which is
not in an official language of the OECD being used for this,\
procedure shall be-accompanied by a translation into that
official language. Documents submitted in such an official language
of the OECD shall be translated into one or more of the other. '

 languages of the proceeding at the direction of the. Panel; .and
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(b) no less than ten days before the oral hearlng, each party to the
- dispute, other interested Party and participating shipbuilder shall
inform the Secretariat of the language or languages it or its -
witnesses will use at the hearlng and srmultaneous translatlon w111
be' prov1ded - i
{3) Awards and decisions of the Panel under Secticn 13 shall, if issued
in one official language. of .the QECD, be promptly translated into the other by
the Secretarlat of, the Partles Group at Parties Group expense .

SECTION 6 - Formatlon of the Panel

. (1) The Panel shall con51st ‘of two members and a Chalrman or, at the’
N . option of " any party to the dlspute four members and’ a Chairman (“the .
: panelllsts") : - ‘

- - o (2) Each party to the dispute shall-appoint one member ‘of the Panel
- within thirty days of receipt by the responding Party of the' reguest to
1n1t1ate a Panel If there are two or more parties on a side of a drspute, or
"a shipbuilder Part1c1pant and one or more ‘parties, - the parties (and, subject .to
the consent of its Party, participant) on that side shall jointly choose one’
- member of the Panel. The appointing Party or side shall provide the name- of
P such member of the Panel to the Secretariat. If a Party or side does not-
appoint a-member within thirty days of recelpt by the respondirng Party: of the
" request’ to establish a Panel, w1th1n 'seven days thereafter the’
Secretary-General of the OECD, after consultation with the Party" or 51de,'sha1l
select a member from a list of ellglble panellists maintained by -the Parties
" Group in ‘accordance with. paragraph 5 of thls Sectlon {hereinaiter referreo to
as "Dartles Group list"). : - ‘ '

(3) Within thlrty days of their app01ntment the Panel members shall
jo’ntly choose a Chairman and, where applicable, two other membérs of the Panel
from.the{?artylGroup list. "If the two Panel members are unaole to agree upon a
Chairman or any other members, the Secretary-General, in consultation with the’
two Panel members selected pursuant to Section 6(2), shall select. the Chalrman'

' or such other members of the Panel from the Parties Group-list within:seven

.-additional days. With the agreement of the partles to' the dispute, the Panel
‘members or Secretary -General ‘may select a Chairman and other Members of the
Panel who are not on the Partles Group llSt :

(4) A: vacancy on the Panel shall be fllled by the procedures appllcable
to that p051tlon pursuant to paragraph (2) and (3) of this section.

(5) Panelllsts shall be. persons w1th demonstrated expertiseé in law,
international-trade and the subject matter - of this Agreéement generally, and -
" udnaffiliated with any government. 'The list of eligible panellists shall be
established by the Parties Group at its first meeting, and updated‘-at its
subsequent meetlngs, on the basis of nominations- made, by the Parties and .
actlons taken under subparagraph (e) below

58 -




(a) Each Party may nomlnate up to four individuals who are quallfled to
serve as panellists.

(b) Each nomination shall be submitted at least sixty days prior to
consideration by the Parties Group and shall be accompanied by (i)
biographical information stating the nominee’s qualifications and
(ii) disclosure of any past or current financial interest in or _
affiliation with the shipbuilding and repair industry or employment
with or work performed for a Party. ) )

(c)} Information provided in confidence under subparagraph (b){ii),
above, will be held in confidence by the recipients.

(d) Each nominee will be included on the list upon a finding of
eligibility by the Parties Group.

(e) If a Party’s nominee is not found to be ellglble or w1thdraws, or is
withdrawn by the nominating Party before or after being listed, the
nominating Party may submit a new nomlnatlon which shall be
promptly considered by the Parties Group.

SECTION 7 Impartiality and Independence of the Panel -
(1) The Parties and other Part1c1pants shall respect the lmpartlallty
and 1ndependence of the Chatrman and members of. the Panel.

. {2} No panellist may have a financial interest in the matter, be
employed by, or take instructions from, any party to the dispute.

_ {3) No panellist may be a national of any party to the dispute or, in
the case of the EC, a national of an EC Member State, unless the cother parties
agree. : .

(4) The panellists shall avoid any conflict, or appearance of conflict
of interest. Each panellist shall, upon. appointment, certify in writing *the
absence of any conflict of interest and shall, at that time and throughout the
proceedings, disclose any circumstances likely to give rise to justifiable
doubts as to the panellist’s impartiality or independence, including
involvement in any matter known to be in dispute between Parties under the
‘Agreement . ' :

(5) Any party to the dispute may, at' any time, challenge any panellist
on the basis of a justifiable doubt as to impartiality, -independence, or
conflict of interest. 'The challenge shall be decided within 15 days of receipt
of notice of a challenge. The challenged panellist may withdraw or be
withdrawn by the appointing authority under Section 6 without any 1mp11catlon
of acceptance of the validity of the grounds for the challenge. If the
challenged appointment is not so withdrawn, it shall be terminated if such
challenge is considered well founded by a panellist other than one app01nted by
the challenging Party. :
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SECTION -8 cOhfidénti'alit'y‘ '

(l) Unless the partles to the dispute and the.Danel agree otherw*se,
-only the Panel ‘and, if the parties to ‘the dispute have authorised it to engage
-assistants, such a551stants -may be present durlng dellberatloﬂs of the Panel
which shall be confldentlal . ' : :

(2) Confldentlal 1nformat10n submltted to the Panel shall not be
disclosed without formal authorlsatlon from the person or auchorlty prov1d1ng
the 1nformat10n ’ .

(a) Upon request of the person or authorlty providing confidential
information, the.Panel may (i) make disclosure of the information
. subject to a non-disclosure agreement and (1i) limit -disclosure to.
- parties to the dlspute, excludlng any shlpbullder part1c1pants and
interested Partles
(b)- Where such information is requested from thejRanel by a Party or
:shlpbullder Participant, but release of such information by the:
Panel is not authorised, a non-confidential summary of the’
information, authorised by the authority or person -providing the .
information, will be provided; :
(c) Confidential information may not.bé& relied upon in support of any
finding adverse to a Party or shipbuilder Participant whose )
'represenzative was not given access to that information.

{3)- The Panel shall inquire into- any allegation .that a Party or ]

- Participant has -failed ‘to maintain the confidentiality of the proceeding and,’
"if the Panel determines that the Party has failed to rmaintain confidentiality,
the Panel may make adverse inferences against the Party or Partici pant in its
decision. : -

C(4) The'Chairmanwéhall'thuire'into ahy aﬁegat*on that another.

and, 1f the Cha‘rman determines that the panellist has rarleo to "a;ttai:
- confidentiality, the Chairman may remove the panelllst who shall be rszlzczZ
-in accordance with Section 6 of these Rules . ’

(5) Tke other Panellists shall inquire into any allegation tha* the .
Chairman has failed to maintain the confidentiality of the proceedlng and if
‘they determine that the Chairman has failed to maintain confidentiality, they
may remove the Chairman,. who shall be replaced in accordance with Section 6 of
these Rules.

. (6) Parties shall provide for effective legal measures against their

nationals or other persons in their jurisdiction for improper disclosure of

. confidential 1nformatlon obtalned through such persons -participation in Panel
proceedlngs -
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SECTION 9 Terms of Reference

The parties to the dispute shall, within sixty days of receipt of the
‘request- to establish the Panel, jointly submit to the Panel terms of reference
briefly describing the issue or issues in dispute. If the Parties are unable -
to agree to terms of reference, the Panel shall have the following terms of
reference: . ;
*"To examine, in;light of the relevant provisions of the Agreement
Respecting Normal Competitive Conditions in the Commercial Shipbuilding
and Repair Industry, the matter identified in the request by [name of
Partyl to establish a Panel of [date] and to make such decisions as are
provided far 1n that Agreement. : : -

.SECTION 10 Written Submissions

{1) The first written submission of each party to the dispute and other .
Participant shall include a statement of facts, argument and documentary
evidence in support of its position. The requesting Party’s first submission
shall also state any remedy it seeks. : '

{a) The first written submissions of the requesting Party or side
including a shipbuilder participant on that side of the dispute
shall be made within thirty days after -the selection of the
Chairman, or after the submission of the Panel’'s terms of reference,
whichever is later. '

(b) The‘first:-written submissions of the responding party or side.
© including any shipbuilder participant on that side of the dispute
shall be made within 30 days after the first written submissions of
the requesting party or side.

- {2} The second written submission of each party to the dispute and
sbl bul;de* participant shall ‘be made within twenty days of the first written.
ubmission of the responding Party or side. It shall be limited to rebuttal of
' the arguments and evidence presented by the other side and shall include any
supplemental supperting evidence. » ) p

(3) Written submissions of other interested Parties shall be made -
concurrently with those of the Party»or side to which its position is closest.

{4) Within twenty days after oral hearing under Sectlon 12, the parties
to the dispute and any shipbuilder participant may provide supplementary
submissions to the Panel, including responses to any questlons or requests for
additional information from the Panel. :
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SECTION il rfrovisicnal Suspension or Reduction of Countermeasures

. ‘(‘\ ‘A request under Article 8, paragraph 10 b. (11) shall set forth the
ev1dence .and argument pertaining to the likelihood of suctess on the merits and

" the 1rreparable harm that would be suffered by the shlpbullder -absent the .

relief" requested Such request shall be served on the 1nvest1gat1ng Party in
accordance with Section 3 of thls Annex. S »

-

(2) Within twenty“days after the'date of service, the‘inVEStigating

Party shall'submit'its response to the'request-for provisional reliefL

(3) Wlthln twenty days after subm1551on of the response, the Panel ‘shall.

7-1ssue its decision on the .request for provisional relief. The Panel’s decision
_ shall include factual: flndlngs and conclusrons in- accordance w1th Section: 14 of
. this Annex , . : . _ : , ' o

(4) Any provisional relief granted by the Panel shall terminate
attomatlcally when the Panel issues its decision in the underlying matter. If
the Panel sustains imposition 'of countermeasures, the period of couqtermeasures’

.:westabrlshed pursuant to Article. 8. 10 of the Agreement will be deemed tolled

dJr-ng ‘any period in whlch countermeasures were provisionally suspended
"Nothing in this section. affects- the Panel’ s authority under Article 8.
paragraph 10°b.1) of the Agreement ‘to consider clalms concer 1ng tne lmposrtlon-
of - tountermeasures '

.t

| SICTION iZ Hearings

. iz Av“earing shall be he1d within twenty one days after the second
'sub:iss;cns are due. :

v

(2) All panellists shall'attend the hearing;'

P

] (3) The qecretarlat shall)glve the Partles fourteen days not*ce of the
.place, date, and time of. the hearlng

T ) A‘(4) Each Party or 51de shall’ have equal tlme to present ev1dence and

targument at any hearing. . The amount 6f time allocated for the’ hearlng shall be
‘determined by the Panel in consultation with the parties or sides to the
dispute. Shipbuilder participants shall, subject to the consent of its Party,
be entitled to présent evidence and argument at the hearing w1th1n the time
‘allocated to their side. The Panel, in consultatlon with the partles to.the
‘dispute, may prov1de an. opportunlty for other interested. Parties’ to present o

: argument - . N : . -

'SECTION 13 Evidence
(1) If the dispute'inVolves a measure of Support in annex I, .or a

countermeasure as provided* under Artlcle 8, paragraph 9. b and 10.b.1), the

follow1ng provisions apply : - : '

{(a).The requestlng Party or 51de shall present ev1dence suff1c1ent to
create a prlma fac1e case in support of the allegatlons

W
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(b)

(c)

(e)

(£)

(g)

(1)

{2)

The responding Party shall be required to present evidence
sufficient to prove that the allegations are without support in
fact.

At any time during a Panel proceeding the Panel may require the
Parties to produce documents, exhibits or other evidence within such’
time as the Panel shall determine.

If a Party or other Participént refuses to supply information
requested by the Panel, the Panel shall use the best information
available to it. ’

The Panel shall determine the admissibility, relevance, materiality
and weight of the evidence offered. '

In takirg all appropriate steps to establish the facts, the Panel
may, when necessary, request views of neutral experts.

If witnesses are to be heard, at least term days before the hearing
each party to the dispute and shipbuilder participant shall
communicate to.the Panel and ‘the other Party or side the names and
addresses of any witnesses on behalf of the Party or Participant,
and the subject upon which Shch witnesses will give their testimony.

Testimony of witnesses may also be presented in the form of written
statements signed by them. .

‘After the Panel has closed the hearing, no Party may present any

further evidence.

If the dispute involves the levy by a Party of an injurious pricing

charge under Annex III, the following provisions apply:

{a)

the levying Party shall preserve the record of the injurious pr1c1ng
proceeding for the purposes of review by the Panel. Unless
otherwise stipulated by the parties to the dispute, or by the
shipbuilder and the Party levying the charge, the record shall
con51st of: ‘

i} a copy of all information presented to or cbtained by the
authorities concerned during the course of the proceeding under
Annex III, including all governmental memoranda that reflect the
analysis of the law and the facts and are relied upon in the
décision making process; and

ii) a copy of the determlnatlon and of all transcrlpts or records of
conferences or hearings.
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(b) The levying Party shall submit a detailed index to the record and

~shall also make available the record to the other party or parties
to the dispute, to any Part1c1pat1ng shlpbullder and to the Panel,
within 45 days of the.request to establish a Panel. .- The record
shall remain available throughout the Panel proceedlngs at a
convenient site suitably equipped for the purposes of this Annex .

" Any party or Part1c1pat1ng Shipbuilder shall be-entitled to copy any
portion of thé record -and may submit such record to the Panel. The.
levying Party shall submit any portion of the ‘record requested by .
‘the Panel. If the lack of availability does not permit efficient
Panhel proceedings, the Panel shall consider the extension of any:
period set out in this Annex. This subparagraph is subject to
Section 8 paragraph 2. ‘ - .

(c). In accordance with Article 8, paragraph 6, of this Agreement, the
' Panel shall examine the matter on the basis of the facts made
available in conformity with appropriate domestic procedures to the.
authorities of the investigating Party. If required by
considerations of fairness, the Panel may send a matter back to the
Investigating Authority for reconsideration in light of evidence not
made available during the investigation,‘probided that the evidence
was in existence at the. time of the 1nvest1gat*on but_cbuld not
o then w1th due dlllgence, have been made avallable T

SECTION 14 Decisions o _ L

(1) Any award or dec151on of the Panel sha‘l be made by a majorlty of
the panelllsts : -

(2) Any Panel dec151on shall 1nclude factual findings, concluSLOns and
reasons the*efor

(3)‘The Panel shall give due weight to any advisory opinion and shall
take as conclu51ve any "final and ‘binding opinion given by the Partles Group
under Artlcle 5, pardgraph 2, of the Agreement g

{4) Within thirty days from the closing of the hearing, thé Panel shall
present to the partles to the dlspute and ‘othar Parthlpants 1ts prellml ary -
-dec151on : )

-

{5) Each Party or side and any shlpbullder Part1c1pant shall be afforded
twerity days in which to submit written objection to any portion of the- Panel s
prellmlnary dec151on with whlch the Party, 51de or part1c1pant dlsagrees ‘

(6} Upon receipt of any objectlons, the Panel may SOllClt add1t10nal

‘written views .of any Party or other Part1c1pant and shall cons1der its.
prellmlnary dec1SLon

1.  This provision does not’ authorlse sendlng a matter for recon51derat10n
“ " in light of expert studies and reports completed after the
investigation; pased on evidence which would have been available w1th
due dlllgence for such purposes durlng the 1nvest1gatlon
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(7) Within 180 days from the selectlon of the Chairman, the Panel shall
.submlt its final written decision. o .

{8) Unless the parties reach an alternative resolution to the dispute,
the decision of a Panel shall be made public fifteen days after the Panel .
issues the dec151on

SECTION 15 Costs
The partles to the dlspute shall bear the costs-of the proceedlngs, as
allocated by the Panel..

'SECTION 16 General Provisions

(1) The Panel .may supplement the rules governing its Procedures, )
consistently with Article 8 of the Agreement and the other terms of this Annex. .

(2) There shall be no ex parte communications between the panel and any
-Party, Participant, expert or witness. .

(3) A Panel which has issued a decision requiring action by a Party or a
- shipbuilder shall remain constituted until the decision has been complied with
or for a reasonable period of time following the compliance deadline for
purposes of disputes which may be submitted regarding compliance, including
countermeasures. ’ , S -
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_ UNDERSTANDING ON EXPORT CREDITS FOR SHIPS

1. For any contract relating to any new sea going sh1p or any conversion of
a ship (1)(2)(3) to bé negotlated from the entry into force of the.
Understanding onwards, Part1c1pants in the Understanding agree to abolish-
existing official facilities (4) and to introduce no new off1c1a1 facilities

" for export credlts on terms prov1d1ng : :

. i) a maximum duratlon exceeding 12 years from dellvery and repayment
other than by equal 1nstalments at regular 1ntervals of normally six months and”
a maximum of 12 months, ‘ '

11) payment by dellvery of, 1ess than ‘20 per cent of the contract prlce,

~‘iii) an 1nterest rate . (5) of less than the commefc1a1 interest
reference rate [CIRR] (6) of the currency of the credlt ) '

2. The minimum interest rate will apply to the credit granted with official
support by the shipbuilder to- the buyer (in a supplier-credit transaction) or -
by a bank or any other Party in’ the shipbuilder’s country to the buyer or any
other Party in the buyer's country: (in a buyer- credlt transaction) whether the
off1c1al support is glven for the whole amount of the credlt or only part of
it. .

3. . The minimum interest rate will also apply to the credit granted with
support by governments part1c1pat1ng in the Understanding, in the shipbuilder’s
country to the shipbuilder or to any other Party, to enable credit to .be given.
to the -shipowner or to any other Party in the shipowner’s country, whether the
off1c1al support is glven for the whole amount of the credlt or only part of
Ilt . -

4. - Insofar as other publlc bodles part1c1pate in measures to promote'
exports, Part1c1pants agree to use all possible influence to prevent the
.financing of exports’ on terms which contravene- the above pr1nc1p1es

5. - Concerniing the rule that Governments {or special 1nst1tutlons controlledg
by Governments)} should not provide  official export credit guarantee or
insurance programmes at premium rates which are 1nadequate to cover the 1ong
term-operating costs and losses. of the programmes, ‘Participants agree that the
.rule should cover shlps also. ' ’ : '

6. ; Any ‘Participant in the Understandlng de51r1ng, for genuine'aid reasons,
to concede more favourable terms in a partlcular case is not precluded from
»d01ng so, prov1ded that . : : -

1. See.also_Annex I.



a) aderTuate notification, as specified in paragraphs A and C of Annex II
" and paragrapts 15 c) and d), 17 and 18 of Annex III is given to all the Parties
" to the Unders_.anding:; :

b) the concessionality level for tied and partially untied aid - as
defined in paragraphs 24 i) and 24 n) and Notes 12 through 15 of the Annex III
- is at least 50 per cent for LLDCs and at least 35 per cent for other- ’
countries of final destination; paragraph 24 d) 3) of the Annex III applies:;

c) the terms comply with the guidelines for tied and partially untied
aid and the procedures are followed as contained in baragraphs 7 b), 8, 10 b)
12 b), 14, 15 e), 19, 24 d) 3), 24 i), Notes 5 through 8, the Protocol,
Appendix I, and Appendix IT of Annex III;

d) confirmation is provided that the ship is not to be operated under an
open registry for the duration of the credit and that appropriate assurance has
been obtained that the ultimate owner resides in the receiving country, is not
a non-operational subsidiary of a foreign interest and has undertaken not to
sell the ship w1thout his.government’s approval.

7. The Participants acknowledge that the invocation of paragraph 14 a) 3 of
Annex III will be unusual and infrequent. Where a Party finds that usage of
‘paragraph 14 a) 3 is not unusual and infrequent, it may request that the
‘Parties Group of the Agreement Respecting Normal Competitive Conditions in the
Commercial Shipbuilding and Repair Industry (hereafter referred to as the
"Agreement”) immediately examine the situation with a view to taking a decision
on whether corrective action is necessary or whether the Agreement should be
amended in accordance with its Article 11.  Pending conclusion of this
examination, which should be accomplished within 1 year, Participants shall .
-make best efforts not to commit to any transaction under 14 a) 3 of Annex III.
If after one year, no acceptable corrective measures are agreed upon,
Participants will again have the p0551b111ey of 1nvok1ng overrldlng non-trade
reasons. - . - . i

8. A Participant has the ridht to match credit terms and conditions
notifiable under clause 6 or 9 as well as credit terms and conditions offered:
by a non-Participant. The validity of a matching commitment may not exceed the"
termination date of the commitment being matched. Participants shall match by
offering terms that comply with the Understanding, unless the initiating offer
does not comply with the- Understandlng A Participant intending to match

credit -terms and conditions: ’

a) notified by another Participant shall follow the procedures set forth
in: : ’ - . '

i) paragraph 16 . a) of Annex III, if clause 6 or 9 of this .
Understanding applies to the initiation offer. '

ii) paragraph 16 c) of Annex III ‘'when the initiating. offer is a
non- conformlng prior commltment :

b) offered by a non-Participant; shall follow the procedures set forth
in paragraph-16 b) of Annex III. ’
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9, . Notwithstanding the operative proyisions of the Protocol and of Appendix
I to Annex III, if a Participant. intends to support terms and condltlons not

in conformity with ‘Clause 1 of the Understanding and net v1olat1ng the- .
no-derogation engagement in paragraph 12.a) of Annex III, the Participant. shall:

' give adequate ‘notice. as spec1f1ed in Annex I1I and 1n Annex II of the -
' Understandlng : N o

10. . Any Participant in. the Understandlng may obtaln 1nformat10n from any
other Participant on the terms of any official" support for an export. contract
"in order to ‘ascertain whether the terms contravene. the Understanding.
Part1c1pants undertake to supply all possible ‘information requested with all -
possible speed "According to the rules and practices of the OECD, any
Participant may ask the: Secretary- -General to act on ‘its behalf in the
aforementloned matter and to circulate the 1nformat10n obtalned to all

"Part1c1pants in the Understandlng

11 . Each Part1c1pant undertakes tO'notify'the Secretary General of its
system for the provision of off1c1al support and of the means of 1mplementatlon

e

~of the Understandlng

T12. " The Part1c1pants in- the Understandlng w1ll closely co~ operate with the

Part1c1pants in the Arrangement, with the view to ensure con51stent treatment
of matters of mutual concern. The chairman of the Participants in the
 Arrangement will be invited to part1c1pate 1n relevant dlSCLSSlOﬂS of the
Understandlng Group . :

13. .. The Understandlng becomes effectlve upon entry into force of the

'Z_Agreement ‘Respecting Normal Competltlve Condltlons in .the Commercial

‘Shipbuilding and Repair Industry. Part1c1pants are the Parties to that-
Agreement, Part1c1pants i’ the Understanding on Export Credits for Shlps
[C(81Y103(Final)] which have accepted the current revisions, and ary other
countries with a shlpbulldlng and repalr capablllty which have accepted tner
Understandlng upon 1nv1tat10n to do so by the other Part1c1pants

14 .. " The Understandlng shall be subject to réview-as often as requested by
Participants and, -in any case, at intervals not exceeding ‘one year: At such a
review, Participants may-adopt amendments to the Understandlng which will enter'
‘into force on. the date decided by the Participants &t the time of adoptlon of .
the amendment unless any Part1c1pant has notified the Secretary-General of an
objection. A Participant, not Party to the Agreement, may w1thdraw from the-
Understanding after one: year'’s notlce of its intention to do so.  Within this-

'7per10d at the request of any of the Participants, there shall be a meeting of

:the Participants to review the Understanding, and any other Part1c1pant not
‘Party to the Agreement, on notification to its partners, may withdraw from 1t
at the same effectlve date as the Part1c1pant whlch first gave notlce



NOTES AND REFERENCES

1. The Understanding covers any new sea-going vessel of 100 gt and above
used for the transportation of goods or persons, or for the performance of a
specialised service (for example, fishing vessels, fish factory ships, ice
breakers and as dredgers, that present in a permanent way by thelr means of
propulsion and direction (steering) all-.the characterlstlcs of
self-navigability in the high sea), tugs of 365 Kw-and over and to unflnlshed
shells of ships that are afloat and mobile. The Understanding does not cover
military vessels. Floating docks and mobile offshore units are not covered by
the Understanding, but should problems arise in connection with export. credits:
for such structures, the Council Working Party on Shipbuilding, after
consideration of substantiated requests by any participating Governments, may
decide that they shall be covered.

2. - Ship conversion means any conversion of sea-going vessels of more than
1 000 gt. on condition that conversion operations entail radical alteratlons to

«;the cargo plan, the hull or the propu151on system.

3. Hovercraft-type vessels are not included in the Understanding.
Participants are allowed to grant export credits for hovercraft vessels on °
equivalent conditions to those prevailing in the Understanding. They commit
themselves to apply this possibility moderately and not to grant such credit
conditions to hovercraft vessels in cases where it is established that no
competition is -offered under the conditions of the Understanding.

In the Understanding, the term "hovercraft® is defined as follows: an
amphibious vehicle of at least 100 tons designed to be supported wholly by air
expelled from the vehicle forming a plenum contained within a flexible skirt
around the periphery of the vehicle and the ground or water surface beneath the’
vehicle, and capable of being propelled and controlled by aircrews or ducted
air from fans or similar devices.

It is understood that the granting of export credits at conditions
equivalent to those prevailing in the Understanding on Export Credits for Ships
should be limited to those hovercraft vessels used on maritime routes and non
land routes, except for reaching terminal facilities standlng at a maximum
distance of 1 kilometre from the water. -

4. Officiai facilities are those which enable credits to be insured,
guaranteed or financed by governments, by governmental institutions, or with
any form of direct or indirect governmental participation.




.

- 5. Interest excludes . any payment by way of” premium or- other charge for

insuring or guaranteeing supplier credlts or. f1nanc1al credits; any other
payment by way of banking fees or comm1531ons associated w1th the export
credit, other than annual or semiannual bank charges payable ‘throughout: to the
repayment term,. and w1thhold1ng taxes 1mposed by the 1mport1ng country

6. As deflned in Appendlx III and the Note to Annex III

7. - Clauses l to 4 1mp1y that all credit condltlons of Clause 1 shall be

v applled as a set of binding: requlrements to any ship export credit with

official support including the suppllers credit traneactlon between_the

' exporter and the buyer



Annex I

- COMMITMENTS FOR FURTHER WORK AND TRANSITIONAL ARRANGEMENT

'COMMITMENTS FOR FURTHER WORK

The Participants in the Understanding request the Participants in the

_ Arrangement on Guidelines for Officially Supported Export Credits to. make a
proposal for a 12 year CIRR and to base the determination on the CIRR system as’
in force at present with as few modifications 'as necessary. Thereafter the
Participants in the Understanding will seek to determine before 31 December

1994 the 12 year CIRR based on the proposal by the Participants in the . )
Arrengement. The Republic of Korea should be invited to participate in the
discussions of the Participants in the Arrangement on this issue.

- Participants in the Understanding on Export Credits for Ships will
 co- operate with the Participants of the Arrangement on Guidelines for

' Off;csally Supported Export Credits in order to ensure coherence between the
Unde*standlng and the Arrangement on Guidelines for Officially Supporteo Export
Credits.

In the context of this co-operation, the Participants agree: .

~a. to continue discussions on the disciplines governing the use of aid
credits for ship exports with the view of strengthening the disciplines
governing. the use of aid credits for ship exports;

-
-

b. to develop, on the basis of experience, an illustrative list.of'types
of ships which are generally considered non-commercially viable;

c. to discuss questlons related to second windows 1n conjunction with

* - the study on pure cover;

- d. to dlscuss questions related to cosmetic interest rates. The .
Participants will make best efforts to ensure that during these discussions
‘cosmetic interest rates will not be used; .

-e. to incorporate into the Understanding the relevant results of the
study on premiums in OECD, with a view to eliminate trade distortions, whether
caused by premiums or related condltlons




- PURE COVER

1. Part1c1pants in the Understandlng agree to undertake dlsca351ons in 1994 -

‘on issues related to "pure cover" transactions, where ‘the sole official support
_ 1s a guarantee. A report ‘recommending -solutions to this guestion shall be -
' submitted within two years after entry’'into force of the: Agreement: respectlng o

Normal Competltlve Conditions in the Commercial Shipbuilding and- Repair. e

- Industry’

{("the Agreement") or "as soon thereafter as p0551ble g Part1c1pants

-will co-operate in this review by prov1d1ng information on a quarterly basis on
- Lall shlpbulldlng contracts based on loan guarantees on -which the 1nterest rates .
- are effectlvely less than CIRR : :

Tl Any Part1c1pants may ask -for consultatlon w1th another Part1c1pant and

o request,

. agree to

s A

through ‘the Secretarlat discussions in the Partles Group if it- flnds
the elements of the pure cover transactlons are not w1th1n the scope of . the
Agreement . S -
g*' et s - « ) R -. J - ’

T 3. "During the two-year period following entry into Force of the. Agreeme.
‘transactions on commerc1al interest terms other than CIRQ will be permlttec
prov1ded that the guarantee does not confer a beneFlt withir the general sense
of that term used in the Agreement. '
4. Thereafter, such transactions are not permltted unless all Participants

P

extend the two- year perlod

Part1c1pant who intends to support pure cover.transactions shall ¢ive

prior notification, at least ten calendar days bef ore issuing any conx-t ent, .
“to all other Part1c1pants 1n the Understandlng

'The notlflcatlon shall be in accordance with Annex II‘ ard should hef-
limited to the follow1ng items: l.to 7 a), B.a) and 8 b) '

6. A Dart1c1pant shall upon request by another Part1c1oan-‘“promptly and
adequately respond to questions in accordance with npoendlx I te Annex IIL
(Framework for Informatlon Exchange) S L
GUARANTEES

1. In order to lmprove transparency Part1c1pants shall prov 1de annually

1nformatlon through the Secretarlat on:

‘

. al the schemes in force for prov1d1ng off1c1al guarantees and 1nsurance
- for export credlts for ships, and:

-~ b)
o~

and‘other appropriate inﬁormation_as needed.” . . - -

the following'data for “the schemes'described in (a):

e annual results
-- claims pald ’
--. income from premiums and fees
-- income from recoveries .



Annex Il

STANDARD FORM FOR NOTIFICATION REQUIRED UNDER CLAUSES 6, 8 AND.9

_ For notifications under Clause-6, 8 and 9 the fOllOWlng particulars
- shall. be communicated by means of instant communication to all Parcticipants and .
the Secretariat in the form set out below '

1.  Name of authorlty/agency respon51ble under the Understandlng for making
_notlflcatlons . : -

2. - Reference number (initials of the countfy notifying, year.

3. We are notifying under:

~-Clause 6: aid financing {15 c); 15 d}] _ . ] -
-Clause 8: matchlng [16 a) 1) 1i); 16 a}) 1) ii); 16 a) 3); 16 a) 4);
‘ 16 b) 2); 16 ¢) 3) i); 16 ¢) 3) ii)]

-Clause 9: derogation [15 a)] :

-Clause 5 in Annex I: pure cover transaction

-Paragraph 15 b of Annex III: Deviation o -

4. Country of buyer/borrower. o ~
5. ‘Name, location and status {(public/private) of buyer/borrower. -
6. Number and type of ship{s} (dwt, grt, and/or kwi. Closing date of

tender, if relevant, expiry date of credit line.

7.  a) Contract value;

b) Value of the credit or credlt line;

¢} Value of exporter’s national share;

d) Minimum contract value of credit line.

These -values shall be stated as.foilbws:

-- The exact amount in the denominated currency for a line of credit;
-- These values pertaining to an individual vessel or contract shall be

disclosed in terms of value ratings in accordance with the following
scale in Special Drawing Rights (SDRs):

Category : I: upon to - 1 000 000 SDRs

Category - II: from 1 000 000 to 2 000 000 SDRs
Category - III:- from 2 000 000 to 3 000 000 SDRs

Category Iv: from 3- 000 OOQ‘to -5 000 000 SDRs
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;V‘-!'.-.-...f ;_p.- 'l r;r-/.‘ : l ‘-_Of | x e . L - ' f

category - V: from . 5 000.000 to 7 000.000 SDRs

Category S VI: . from 7 000 000 to . = 10: 000 000 SDRs - -
Category; : AR . from - 10. 000 000 -to . 20 000 000 SDRs

" Category VIII: from ©20 000 000 to- 4C 000 000 SDRs
Category CIX: o from - -~ 40 600 000 to . 80 000 000 SDRs.
Category X - from 80 000 000 to .120 000 000 SDRs
Category XI: . ~ from . 120 000 000 to | '160.000 000 'SDRs
Category . © XII: -° . -from = 160 000-000-td  .200.000 000 SDRs
Category - CXIII: from 200 000 000 to 240 000 000 SDRs .
Category .- XIV: - _from 240 000 000 to 280 000 000 SDRs
Category =~ . XV: " . from = 280 000 000 SDRs* ' - s

hf-Indicate-actual'level within multrples-of 40 000 000 SDRs

When'using this scale please indicate‘currency:of the contract.
© 8. ~ Credit terms whlch reportlng organlsatlon 1ntenos to support (or has
supported) S : ) . E -

»a) Cash payments,

" b) Repayment term {including startlng pornt of credlt frequency of
1nstalments and whether these 1nstalments W‘ll be equa ~in amount),

) Interest rate.

9: - . Any other relevant 1nformatlon 1nclu ing references to related cases and
"when relevant : ‘ o -

‘ - Justlflcatlon for matching (specwfy reference rumber oF notlfﬂca 101
- matched or other references) ‘ -
. ; ) [«
Vb) The overall concessiOnality level of the tied and partially untied
aid financing calculated in accordance with paragraok 24 n) and the discount
‘rate used to calculate that COHCESSlOHallty level '

.C) Treatment of cash payments in.the calculation of the'concessionality
level .. - : ’ : ’ : K

.d) Development aid orbpre-mixed-credit’or_associated'finance.

e) Restrictions On'the_use of credit. lines.

COLLECTION OF INFORMATION UNDER CLAUSE 10

Any request for information whlch one Part1c1pant w1shes to obtaln from.
~another should be made directly to the country in guestion, specifying the
.motives for the request with a copy to the Secretariat.  The. reply, which ~
should be made with all pos51ble speed should’ also be copled to the
Secretarlat :



SETTLEMENT  OF DIFFERENCES BETWEEN TWO PARTICIPANTS

Prior notifications, and any ensuing discussion, will normally be by
‘means of instant communlcatlon

v

Any difference arlslng between two Part1c1pants should, if possible, be

dealt with bllaterally, the Secretariat being kept 1nfqrmed as appropriate.

The Secretary-General’ ‘s intervention would be solicited in accordance
with Clause 10 onlv if the bllateral approach did not provide a sat 1sfattory
solution.

~

CHANGES~IN SYSTEMS FOR THE PROVISION .OF OFFICIAL SUPPORT FOR SHIP EXPORT
TRANSACTIONS AND IN THE MEANS OF IMPLEMENTATION OF THE UNDERSTANDING -
o - ; N
In accordance with Clause 11 of the Understanding, Participahts are
eguired to notify the Secretary-General of all changes of this kind.

Such notification must be made'automatically, i.e. immediately as a

change occurs, or.beforehand if possible, so that the Secretariat can issue
information without delay. :

12




\.Ann’exlIII' .

PROVISIONS INCORPORATED FROM THE
' C - ARRANGEMENT ON .
GUIDELINES FOR' OFFICIALLY SUPPORTED EXPORT CREDITS

Paraéraph 7 b): [MAXIMUM PERIOD OF VALIDITY OF COMMITMENTS T, PRIOR
COMMITMENTS AND CERTAIN AID COMMITMENTS] -

b) ' Participants. shall not flx for more than -one year credlt terms and
conditions for 1nd1v1dua1 tied or partlally untied aid credlts that have a
.conce551onallty level below the appropriate minimum-in paragraph 12 b) 1) ]
below. Ald.protocols aid credit lines or.similar agreements may not be valld
for more than two years.after- thelr signature. Extension of a concessional
credit line shall be notlfled as if it were & new transaction with- a note,
_explalnlng that it is an exten51on and that it is renewed at: terma alWOWec at .
the tlme of the notlflcatlon of the exten51on

Paragraph B. [TRADH RVLATLD COVCLSSIONAL OR AID CREDITS (5 ]

a) - - Ellglblllty
~ This sub'paragraph doés not apply to concessional or aid credits whether - tied -
‘or partially untied* with a value of less than SDR“2, million or to those wnere
the - concessionality. level is 80 per cent or more, except for conce551onal or
~aid credits or grants that form- part- of an\assocrated (mixed) credit package
which remain subject to the provisions of footnote.12 of Annex III." In any-
‘case, derogatlon from these rules will be, p0551ble if THE PARTICIPANTS agree. °
through. &’ common llne procedure (6)
i) Tied and partlally untled concessional or aid credits, except for
T credlts to-LLDCs,  shall® not be éxtended to publlc or, prlvate
. ' projects that ‘normally should be commerc1a11y viable if flnanced
‘ ‘ on market or Understandlng terms

The key tests for such aid ellglblllty are: - -

0 Whether the progect is flnanc1ally non v1ab1e, i.e. does the - -

‘v,-prOJect lack capacity with approprlate pricing determlned onb .
market pr1nc1p1es to generate cash flow sufficient to cover
“the project’'s operatlng costs and’ to serv1ce the cap1tal
employed or

-Q;stether it is reasonable to conclude, based on'communlcatlon

E with other -Participants, that it is unllkely that the prOJect
‘can be flnanced on’ market or Understandlng terms.

13-



' b)

ii)

m

The above tests are intended to describe how a project should be
evaluated to determine whether it should-be financed with such aid
or with export credits on market or Understanding terms. Through
the consultation process, a body of experience is expected to
develop over time that will more precisely define, for both export
credit and aid agencies, ex ante guidance as to the llne bebween
the two categories of progects

There shall be no tled or partially untied conce551onal or aid
credits to countries whose per capita GNP would make them
ineligible for 17 or 20 year loans from the World Bank:(7).

Procedure for aerogation:

. Participants may derogate from the rules in paragraph 8 a) above by

following the procedures in paragraph 14.

c)

Notification procedure

i)

ii)

S iii)

iv)

"partially untied aid financing

If a Participant intends to support trade related tied or

o with a value of SDR 2 million or more and a coﬁcessionality
- level of 80 per cent or more; or .

o with a value of less than SDR 2 million and a.
concessionality level of 50 per cent or more;

the Participant shall give notification in accordance with the;'
procedures in paragraph 15 d). to all Participants and the
Secretariat. . : .

If a Participant intends to support trade related untied, tied or
partially untied aid credits not covered by i) above the
participant shall, without prejudice to official development
assistance procedures administered by the Development Assistance
Committee, give notification in accordance with the procedures set
forth in paragraph 15 c), if the concessionality level (*) is less
than 80 per cent. Concessional or aid credits or grants that form
part of an associated (mixed) credit package shall remain subject
to the provisions- of Note 12 of Annex III.

No notification.is required for untied aid financing with a value
of less than SDR 2 mllllon and a grant element of more than 50 per
cent. .

Exception for Small Projects and Technical Assistance

The reporting requ1rements of paragraphs 12°b) and 15 ¢) and d) do
not apply to the following transactions:

14 I .



‘o s'd inancing where “the off1c1al'development aid component
consists solely of technical cé-operation. that is less than.

‘either 3. per cent of the total value of the transactlon or one
million US dollars wh1chever is lower, and

© vCapltal projects of less than one mllllon us oollars that are
funded entlrely by development ass1stance grants.

..

Paragraph 10: [BEST ENDEAVOURS] - -

a) . Objeotives:

1. "The guidelines set out in this Understanding represent the most generous
‘credit terms and conditions that Participants may offer when giving official
support. 'All. Participants recognise the risk .that in the course of time these

' guidelines may come 'to bé regarded as the normal terms, and conditions. They .

therefore undertake to take the necessary steps to prevent tn*s rlsk from
materlallslng ’

2f In particular, 1f in an ‘individual branch of trade or *ndustrlal sector
to which this Understanding applies, credit terms and condltlons less generous
to buyers than those set forth above in the Understand*ng are customary,
_Part1c1pants ‘shall continue to respect such customary terms and conditions and-
shall do everything in their power -to prevent these from being eroded as a
result of recourse to the creth terms and condltlons 'set forth in this

; Understandlng

b) nFirm Undertaking:

In keeping with the objectives in a) above, the Partlc nants, :
recognising the advantage which can accrue if a clearly defined common attitude
toward the credit terms and conditions for a partlcular tranSactlon can be
achieved, flrmly undertake : :

. 1) -to respect strictly the ex1st1ng nrocedures for notification and -
" in particular to give prior notification at the.latest .at the.
stipulated moment before commitment as well as to supply all the. .
information in the detail called for in the form set forth in
*Appendlx I of this Annex III '
2) to make maxlmum use of the Framework for Information Exchange
© {see Appendix I of this Annex III) at an early stage with a view
~of forming a common line towards credlt terms and conditions for
particular transactlons, :

_ o L L e
3)  to consider favourably face-to-face consultations if, a Participant

R ) so reqguests in the case of important transactions as set out in
the protocol to thls Annex II1. = :

15



' ) : ‘ - ) ~ hllll
Paragraph 11: [MATCHING]

A Participant has the right to match credit terms and conditions’
notifiable under paragraph 15, as well as credit terms and conditions offered
by a non-Participant. The validity of a matching commitment may not exceed the.
termination date of the commitment being matched. Participants shall match by
offering terms that comply with this Understanding unless the initiating offer -
does not comply with this Understandlng A Participant intending to match
credit terms and condltlons )

a) notified by another'Participant shall follow the procedures set forth
in paragraph 16 a) or ¢) as appropriate;

- b) offered by a non-Participant shall follow the procedures set forth 1n
paragraph 16 b. ..

Paragraph 12: [NO-DEROGATION ENGAGEMENT]

Participants shall not: B
a) derogate with respect to maximum repayment terms (whatever the form
' of support), to minimum interest rates or to the limitation of the
validity of commitments to a maximum of six months or extend the
relevant repayment term through an extension of the grace period

before the start of the repayment beyond the normal practlce of six
months after the startlng point; or

- b) avail themselves of the p0551b111ties provided ‘under paragraph 15 of

_this Annex III .to 'support tied or partlally untled aid f1nanc1ng
that .

4i)_ has a concessionality level of less than 35 per cent or 50 per
cent if the beneficiarv country is a Least Developed Country
(LLDC) as defined by the United Nations, or .

ii) ~does not conform to the provisions on eligibility for ald
: f1nanc1ng in paragraph 8 a) 11) of this Annex III (6).

Paragraph 14: [CONSULTATIONS]

a) 1) Any Participant seeking clarification about possible trade motivation
for a tied or partially untied aid credit may request that a full Aid
Quality Assessment (see Appendix II of this Annex III) be supplied.
Any Participant may request consultations (8) in accordance with
paragraph 14 &) 2) to a) 4) below with other Part1c1pants, 1nclud1ng
face-to-face consultat:ons, to dlscuss

et

o first, whether an aid offer meets the requ1rement of the rules
"in paragraph 8 a) above;

"o if necessary, whether an aid offer is Justlfled even if the .
requlrements of the rules in 8 a) are not met

16



-a)

2)

" 3)

Paragraph 15: . [PRIOR(*) AND PROMPT.(*) NOTIFICATIONS]

.substant1a1 support for an a1d offer

- 3). A Part1c1pant interiding to match notified derogatlng terms and

The consultatlon shall be- completed and the flndlngs on both questlons

in-1)- above notified by the Secretariat to all Participants at least ten

working days before,the_earller of bid c1051hg date or commitment date.
If “there is disagreement among the consulting Parties, the Secretariat
shall invite other Part1c1pants to express their views within' five

‘working. days. -It ‘shall report these views to the notifying Part1c1pant :

who should recon51der going forward if there appears to be no

A donor w1sh1ng to proceed w1th a prOjeCt desoite the IaCR of
substantial -support shall provide prlor notlflcatlon ‘to other ,
Participants and shall, in a letter to the Secretary -General of. the

- OECD, outline the results of the consultatlons and explaln the

over- -riding non-trade related national ‘interest that - forces this actlon )

.The Participants expect that such an occurrence w1ll be unusual and

1nfrequent

The Secretarlat shall monltor the progress and results of the
consultation. S . . .

There shall be consultatlon (8) for all offers of tied or partlally

untied concessional or aid credits for projects 1arger than

“SDR 50 mllllon w1th a concess1ona11ty level 'of less than 80 perncent

Conce551onal or aid credits or grants that form part of an associated
(mixedy credlt,package shall remain subject to the provisions of Note 12"
of this Annex III. In such consultation, special weight shall be given

to the expected availability of financing at market ‘or Undeérstandi ng
terms when con51der1ng the approprlateﬁess of such aid, credits.

Derogations: Procedure for Prior Notification and'DiscuSSion

1) If a Part1c1pant ‘intends to take the 1n1t1at1we to support terms abd
conditions not in- conformlty ‘with this Upderstandlng,.the Participant
shall notlfy all other Part1c1pants of the terms -and condltlons it, -
.intends to support at least ten- caleudar days before issuing any
commitiment. If any other Part1c1pant requests a dlscu551on durlng
this period, the initiating Part1c1pant shall-wait an addltloual ten-
calendar days before -issuing any commitment on ‘such terms 4Normally
"this dlscu551ou ‘will be by means”of lnstant communlcatlon.

.o

_2)va the 1n1t1at1ng Part1c1pant moderates or w1thdraws 1ts 1ntentlon to'

support the notified non-conforming terms and - condltlons, ‘it must
1mmed1ately 1nform all other part1c1pants accordingly.

) condltlons shall follow the procedure set forth 1n S
'paragraph 16 a) 1), : o

17



b}

e)

Deviations: Procedure for Prior Notification without Discussion

1) A Participént shall notify, at 1east.teh calendar days before issuing
any commitment, ali other Participants of the terms and conditions if
it intends: ;

iv) to support, for any kind of ship to which the OECD Understanding
on export credits for ships applies, credit terms and conditions
that would be more favourable than those credit terms and
conditions permitted by the Arrangement on Gulaellnes for
Offici ally Supported Export Credits.

2) If.the lnltlatlng;Part1c1pant moderates or withdraws 'its intention to
give such support to the notified deviating credit conditions it .must
immediately inform all other Participants accordingly.

3) A Participant intending ‘to match notified deviating termsfand
~ conditions shall follow the procedure set forth ir '
paragraph 16 a) 2) )

Procedures for Prior Notification of Aid Finanéing

The procedures set out in paragraph 15 b) shall apply where a
Participant intends to provide or support a transaction covered by
paragraph § c¢) ii) above: except that wherever paragraph 15 b) refers
to a period of ten calendar days, a period of 30 working days before bid
closing date or commitment (*), whichever comes first shall apply and
that Participants intending to match shall use the procedures of '
paragraph 16 a) 3). Notifications according to this paragraph can not
substitute procedures’ for derogation in paragraph 8 bi.

Procedure>fqr Prompt Notificatien ({*)

i

As soon as a Participant commits itself to support a transaction covered
by paragraph 8 c} i) above, the Part1c1pant will promptly notlfy all
other Participants accordingly.

Tying Status

Any Participant may reqguest additional information relevant to the tying
status of any credit.

Paragraph 16: [PROCEDURES FOR MATCHING]

‘a)'

Matching Terms and Conditions Notified in Accordance with paragraph 15

1) Matching of notified derogations: On and after the expiry of the

first ten calendar day period referred to in paragraph 15 a) 1) if no-

discussion is requested (or on and after the expiry of the second ten
calendar day period if discussion is requested} and uniess the -

18
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.

Participant 1ntend1ng to match has recelved notice - from the

~1n1t1at1ng Participant that the latter. has withdrawn its 1ntentlon to.

- support’ non- conformlng terms and condltlons any Bart1c1pant will |
have the right to support: : S

i) in a case of “1dent1ca] matchlng“,_terms and condltlons that

include the identical non-conforming element but that otherwise
conform to the -Understanding; provided that the matchlng
Part1c1pant gives as early as p0551b1e notlflcatlon of its

R intention to match; or . : . E

S~

7ii) in a case'of "other sﬁpport" prompted"by the‘initial derogation,

.any other non- conformlng ‘element of the terms subject to the

_restrictions of paragragh 11; ‘provided that the_respondlng
Participant introducing a fresh derogation, initiates a five
_calendar day prior notification and five calendar day discussion
procedure: and ‘awaits- its completion. This period can run
concurrently with that of the prior notification and discussion
procedure initiated by the originally derogating Participant but
cannot elapse before the end of the applicable- ten or twenty

" calendar day period ‘referred to under paragraph 15 a) 1}.

2) Matching of notified. deviations: " On and.after the expiry 'of the’

" ten calendar day. period referred to in paragraph 15 b 1) and uhless
. the matchlng Part1c1pant has recelved notice from the initiating’
_Part1c1pant that the latter has withdrawn its. intention to suoport

_the terms and conditions notified in accordance with' paragraph.

‘15-b). 1), any Part1c1pant will” have the right to supsort

i)' in a case of "identical matchlng", ‘terms and conditions that
’ include the identical element notlfled in accordance with
paragraph 15 b) 1) but that otherw1se conform to the '_
Understaﬁding,, provided that the matching Part1c1pant gives
.notrrlcatlon as. early as. p0551b1e of 1ts 1ntent10“ to match

ii) in a case of "other support"‘ any other element of the ‘terms which

3)

does not conform to the Understanding subject to the restrrctlons'
of. paragraph 11;' provided that the responding Part1c1pant ’
initiates a five calendar day prior notification procedure without
discussion and-awaits its completion. This perlod may run

. concurrently with that of the prior notification procedure started
by the initiating Participant, but may not elapse before the end
of the ten calendar day perlod referred to under paragraph 15 b)
1. - :

Matching of a prior notification of aid financing: The procedures
set out in paragraph 16 a) 2) shall apply where a Part1c1pant intends
to match aid financing; except that where paragraph 16 a) 2) refers
to a period of ten calendar days, a period.of thirty working days
‘before bid closing .date or- commitment, whlchever comes first, shall'
apply - : :

19



4) Matching of a prompt notification: No prior notification need be
given if a Part1c1pant intends to match terms and conditions that
were sub)ect to a prompt notification accordlng to paragraph 15 d) .

5) Discount rate. in matching In matching aid financing, identical
matching means matching with an identical concessionality level
recalculated ‘with the discount rate in force at the time of matching.

b) = Matching Export Terms and Conditions offered by a non-Part1c1pant

"1) Before considering meeting non-conforming terms and conditions
assumed to.-be offered by a non-Participant, a Participant shall make

every effort to verify that these terms are receiving official 2
" 'support. The Participant shall inform all other Part1c1pants of the
‘nature and outcome of these efforts _ ' .

2) A Participant that intends to match non-tonforming terms offered
by a non-Participant shall follow the prior notification and
discussion procedure under paragraph 15 a) 1).

c) Matching Non-conforming Prior Commitments

1)- A Participant intending to match a prior commitment shall make
reasonable efforts to determine whether the non-conforming terms and
conditions of the individual transaction or credit line in question
will be used to support a particular transaction. This Participant
will be considered to have made such reasonable efforts ifvit has
informed by means of instant communication the Participant assumed to
offer such non-conforming terms and conditions of its intention to
match but in reply to the instant communication has not been informed
within three working days, éxclusive the day of reception, that this
prior commitment w111 ‘not be used to support -the transaction in .

'questlon

2) A prior credit line may be matched by an individual transaction
or by means of a credit line. In both cases, the dates of expiry of
the matching offer shall not be later than that of the credlt line
belng matched.

3) A Participant intending to match another Part1c1pan ‘s non-conforming
prior commltment shall, in the case of: » '

i) "identical matching", follow the procedure set forth in
paragraph 16 a) 1) i) when matching a derogation and
paragraph 16 a) 2)-i) when matching a deviation; . ’

i1} “other support", follow the procedure set forth in
paragraph 16 a) 1) ii) when matching a derogating prior commitment 3
and the procedure set forth in paragraph 16 a) 2) ii) when '
matching a deviating prior commitment.

20



Paragraph 17: . [INFORMATION ON COMMITMENTS] ™

As soon as a Participant commits credit terms and conditions.that it

had notified in'accordance with. paragraph 15 or-16, it shall, in all cases,
i 1nform all other Participants accordlngly by including the notlflcatﬁon
‘reference number on the relevant Creditor Reporting System (CRS) Ic form.

Paragraph 18: [INFORMATION TO BE SUPPLIED UNDER THE NOTIFICATION AND MATCHING
PROCEDURES]. e S ' S o S
The notlflcatlons called for by the above procedures shall be made in:
accordance with and contain the information set out in the "standard: form"
Annex II and be copied to the Secretariat of the OECD.

",Paragraph -19:  [MONITORING].

~ The Secretarlat shall monitor the 1mplementatlon of the Unde tandihgx"

RN

ot

Paragraph 24 d) 3): [DEFINITIONS AND INTERPRETATIONS;' Relav coun:riesj

In the case -of an export through a relay country, the relevant repayment term
and interest rate-” are those correspondlng to the country of flra destination
in cases: .
' .-1). - where the "relay country” makes payment, if and when received from
" the country of final destination, to the exportlng country on the
basrs of the latter’s portion 1n the total export value; .
or . o . ;

4

ii) where there is securlty or payment by the country of final
destination. '

' Paragraph 24 i): [DEFINITIONS AND INTERPRETATIONS: Tied aid flqawclng,‘ -

A , ] o
" Tied aid- financing (10) is defined as loans .or grants or “associated financing\
packages  involving a concessionality level greater than zero per.cent: that 1is
in:effect tied to procurement of goods and services from the donor: country .
Partially untied aid .financing (10} is defined as loans or grants or assoc1ated”

' »f1nanc1ng packages involving.a’ concessionality level greater than zero per cent

that .is in effect tied to procurement of goods and services from the dornor

’ country and from a. restrlcted number of countrles (11).

:-lJ -$uch flnanc1ng can;take the form of either:‘

i) Official‘Development Assistance'loans;_

il), Official Developmeht AssistanCe grants;..



1ii) Other Official Flows {including grants and lcans but excluding
‘officially =zupported export credits that are in conformlty with
this Understanding); or

iv)  Any assoclation in law or in fact (12} either in the hands of
- the denor, lender or borrower among two or more of the
following: .

-- Official Development Assistance loans
-- Official Development Assistance grants;

-- Othér Official Flows (including grants and loans but
excludlnc officially supported export credits that are in
conformity with this Understanding);

i

-- BAn export credit that is of‘*cia"y supported by way of
direct credit, refinancing, eligi ibility for an interest
subsidy, guarantee or insurance to which this Urde*s;anc’rc
applies, other funds at or near market terms or cash
payments from the buyer’'s own resources.

2) Such financing is defined to be in effect tiec to procurement of
goods and services from one or a restricted number of countries as
soon as: :

i) one of the flnanc1al components listed above is not fr eely
and fully available to finance procurement from the recipient
country, substantially all other developing countries and from
participating countries, whether by a formel or informal
undersitanding to that effect. between the recipient and the
donor country, =r ' '

ii) it involves practices that the Development Assistance Comnittee
of the OECD or the Part1c1pants may determine to result in such
tying (13).

3) The definition of "Official Development Assistance” is identical
to that in the "DAC Guiding Principles for Associated Financing
and Tied and Partially Untied Official Development Assistance".

Paragraph 24 1): [DEFINITIONS AND INTERPRETATICNS:- Starting Points]

1) ~  Starting Point is the same as the Berne Union definition currently in
use and is as follows:

‘1) In the case of a contract for the sale of capital goods consisting
of individual items usable in themselves (e.g. locomotives), the
starting point is the mean date or actual date when the buyer
takes physical possession of the goods in his own country. -
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)

2} In the case of & contract for the sale’of capi

-complete plant of factories where the supplier
responsibility for commissioning, the starting
when the buyer
equipment (exc}udlngzspare parts)

tal equipment'fbr
has no
point ‘is the aace

is to take pl hysical possession of. the entize -
suoplled under the contract

3} In the case of cons;ruction'contracts where the contractor has no

resporisibility for commissioning, the starting
when constructlon has been complefea

4) In the case of any contract where the st ppTler
contractual responsibility for commissioning,.
is the date when he has completed lnatailatlo

preliminary tests to ensure that it is ready for operation.

point is the date

or contractor has a
the starting point

or cons*ructlon and
This

applies whether or not it is handed over toc the buyer at: that time
. in accordance witn the terms of the cont*aet and irrespective of

any continuing commitfment which the s upplee*
.have, e.g. for guaranteeing its- ef;ec;~ve func
training local personnel. -

S) In the case of paragraphs. 2}, 3) and &)
involves the separate executior
the date of the starting point

for each separate part, or th
ox, where the supplier ha
buszifor an essential part o
appr opr;ate,to the project as

is the date of

nt'ac,, not for

Paragraph 24 n):

1) Coacess onality leve$ is very
. elemen“" used by the Developme
In the case of grants, it ds 1
S the difference ‘between the nomiral value of the lean
. present value of the future debt service oayments te
borrower, expressed as a percenta age of th
and is calculated in accordance wi;h't re “cho~-
element used by'the-DAC,‘except that: -

&r in concept to
<

(Y

e g .
Agsistance Committes (DAC) of the OECD.

u‘per cent. In the case of 1 i
l =

or contractor.may

tioning or ‘for "

above where the contract .
of individual parts of a project,

the starting point

ﬂean'date of those 'starting points

the whole project

o
i, the seartwnc point may be.-“a*
a

and the discounted
be made by the.

neminal vaiue of the loan,
't calcul

ating the g*aﬁ*

-

i) The discount rate used in calculating the concessicnality level of
a loan.in a given currency is subject to change on an- annual basis

on the. 15th of January and calculated as follo

o for currencies wne*e CIRR is less than 10 per cent:

L . (10-cIRR). . R

N

o fbr’other cufrencies; CIRD

CIRR + 1/4

where CIRR is the average o; ‘the monthly CIRRs valid durlng the
six-month’ perlod ey*endlng from the ISth August of the prevloua
year through the l4*h,of Fébruary of the current year. . The




2)

4)

calculated rate is rounded to the nearest 10 baéis points. If
there is more than one.CIRR for the currency, the CIRR for the
longest maturity shall be used for this calculation.

ii) The base date for the calculation of the conce551ona11ty level is
the starting point as defined in paragraph 24 1).

For the purpose of calculating the overall concessionality level

of an associated financing package, the concessionality levels i) of
export credits that are in conformity with this Annex III, -ii) of other
funds at or near market rates, iii) of other official funds with a
concessionality level of less than the minimum permitted by paragraph 12
b) above, except in cases of matching (14), or iv). of ‘cash payments that
are from the buyer’s own resources, are considered to be zero. The
overall concessionality level of a package is determined by dividing i)
the sum of the results obtained by multiplying the nominal valué of each
component of the package by the respective concessionality level of each
component by ii) the aggregate nominal value of the components. :

The discount rate for a given aid loan is the rate that is in

effect at the time of notification (15), except in cases of- prompt o
notification, where the discount rate is the rate in effect at the time
of commitment. A change in the discount rate during the life of a loan
does not change its concessionality level.

Without prejudice to 3) above, when calculating the cbncessionality

~ level of individual transactions initiated under an aid credit line, the

alscount rate is the rate that was originally notified for the credlt

;1:‘e
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NOTES TO ANNEX III .

~{*)" The asterlsk refers to. the relevant deflnltlons or ‘interpretations set

forth in paragraph 24 S

‘Note 2

see Appendlx III hereafter

Note 5:

" The. Part1c1pants are agreed on- the follow1ng general prlnc1ple "OECD Members

export credit and tied aid credit policies should be complementary; ‘those for

" export credlts shoqu be, based on open competition and the free' play of Larke*
‘forces; those for tied aid credits. should provide - needed external resources To-
. countrles, sectors. or prOJects with little or no access to market flnanc1rg,
.ensure best-value for money, minimise trade. distortion and contrlbute to
’developmentarly effectlve use of these resources"' : ’

Note 6 . e : :
There are three Means by whlch a- Part1c1pant may proceed w1th a non- conformlng.

Aoffer under paragraph 8 a):

‘o . corimon linesg; - ° T -
- , .

o justlflcatlon on aid grounds through sapport by a substantial .body of
, Part1c1pants -- paragraphs 14 a)’ l} and 14 a) 2): and :

e} through a letter to the-Secretary-General ——vparagraph‘lé aj 3,
which the Participants expect will be unusual and infrequent.

Note 7 ) : ’ . C
GNP/Capita over $2 465 in 1990. -.A country will on ly be noved to or from this
category after its World Bank category has- been - unchanged for two consecutive
years. Notwithstanding classifications of countries 1ne11g1ble or eligible to
receive tied aid, tied aid policy for Bulgaria, Czech and Slovak Federal

s Republlc ‘Hungary, Poland and- Romanla is covered by the Participants’
-agreemerit, as long as- such agreement is in force, 'to try to avoid such creolts
‘'other than outright grants, food aid and’ humanltarlan aid. The OECD Ministers
“endorsed this pollcy in June 1991. . S S . LT

“Note 8:

At which time, .they may request, among other items;‘the‘foIIOWing information:
o assessment of 'a detailed feasibility study/prOject appraisal~

o whether there. 1s a competlng offer W1th non- conce551onal or aid
flnanc1ng, - ) e

L
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o' expectation of the proiect generating or saVﬂnc foreign currency;

o whether there is co-operation with multilateral organlsatlons such as
the horic Bank; '

o presence of International Competitive Bidding {ICB), in particular if
the donor country’s supplier is the lowest evaluated bid;

>

o envirconmental implication;
o private sector participation;

o timing of the notifications {e.g. 6 months prior to bld clos:i ng or
commitment date) of concessiconal or aid credits.

NQEe 10:
It is understood that the terms "tied aid financing® and "partially untied aid
s

- e

financing” exclude aid programmes of multilateral or regicnal institution

Note 12: -
Associated financing transactions may take various forms -- such as "mixed
credit”, "mixed financing®, “joint financing", "parallel finarncing" or single

integrated transactions. Their main characteristic is that the concessional’
component is linked in law or in fact to the non-concessional component, that
either the non-concessional or the concessional component or the whole
financing package is in effect tied or partially untied and that the
availability of concessional fu“ds is conditional upon accepting the linked

- non-concessional component.

Association or linkage "in fact® is determined by such factors as the existence
of informal understandings between the recipient ard the donor authority, the
intention by the donor through the use of ODA to facilitate the acceptability
of a financing package, the effective tying of the whole financing package to
procurement in the donor country, the tying status of ODA and the modality of
tender and/or of the contract of each financing transaction or any other
practice, identified by the DAC or the Participants in whlch a de facto llalson
exists between two or more flnanc1ng conponeﬂts

None of the following practices shall prevent the determination that an
association or linkage "in fact" exists: contract splitting through the
separate notification of component parts of one contract; splitting of

contracts financed in several stages; non-notification of interdependent parts,

of a contract; non-notification arising from the partial untying of a
financing package.

Note 13: v )
In cases of uncertainty as to whether a certain financing practice falls within

the scope of the above definition, the donor country shall furnish evidence in

support of any claim to the effect that such a practice is untied.
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Note ‘14:

In identical matching, the conceéssionality level of any OOF.ih the'ini*ist;ng
Participant’s offer shall he included in the calculation of the initial offer’'s
concessionality 1eve1 if the matching: offer contains-an OOF that is incluced in
its concessionality level even if the OOF in the initial offer has a
conce551ona11ty level below the minimum perm1551ble concess1ona11ty level.

Note 15: . . : :
If a change of currency is made before the contract is toncluded, a revision of
the notification is required. The discount rate used.to calculate the '
c0ﬂc9531ona11ty level will be the one applicable at the time of the revision.
-However, if the alterhative currency is indicated in the original nOtlflCauloﬂ
and all necessary information is provided, a revision is not necessary.

s
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PROTOCOL TO ANNEX III

Whereas at the OECD Ministerial meeting of 17th-18th May 1983, the
Ministers enjoined the competent bodies of the Organisation for Economic
Co-operation and Development to take prompt action to improve existing
arrangements so as to strengthen transparency and discipline in the .area of
aid and trade related concessional finance by all appropriate means; :

Whereas the Participants to the Consensus recognise the advantage which-
can occur if a clearly defined common attitude toward the credit terms for a
particular transaction can be achieved and if maximum use -s made of _hc
existing ar rangemcnts for exchanging information at an early stage; .-

Whereas the Framework for Information Exchange (Appendix I) lays dowrn
rules for exchanging information amongst members of the OECD Group on Export
Credits and Credit Guarantees;

Whereas this Framework outlines procedures to be followed in the event
that all members taking part in an exchange of ‘infdrmation agree to accep:
that the credit terms for a partlcular transaction should be tne subject of a
binding obllgatlon

_ Whereas at a meeting of the OECD Consensus Group in April 1984 all
Participants firmly undertook to consider favourably face-to-face consultations
if a Participant so requests in the case of important transactions;

Whereas this undertaking was motivated by the unsatisfactory
functioning of existing procedures for exchanglng 1nformatlon in a number of
important transactions;

Whereas the implementation of the provisions of the Consensus can be
jeopardised if procedures for exchanging information do not function
efficiently; . .

Whereas any weakening in Consensus discipline risks pfovoking‘wasteful
export credit and/or tied aid credit competition and increasing subsidies;

Whereas the search for a common attitude does not prejudice the i
possibility for Participants to retain their rights and liberty as to whether
to insure or finance credits for a partlcular transactlon, in the framework of
their 1nternatlonal obligations.

The Participants have decided as follows:
Within thé framework of existing procedures in the field of ofﬁicially"

supported export credits.and tied aid credits, and with a view to improving
transparency, the Participants: .
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1)

: | 2):

4)

6

Conflrm that they w1ll strive to prov1de the - fullest p0551ble detalls
on the credit terms and conditions which they may.be con51der1ng
offering for any transactlon ‘which is the subject of an exchange of

1nformat10n,

Acknowledge that the 1nterests of all Part1c1pants are best served 1f

‘agreement can be reached at an early stage on a common attitude on the’

export credit condltlons_for,a particular transaction and if the
provisions of that agreement are'maintained;f

‘ Reaffirm, therefore, the need to promote common attltudes, particularlY-'”'
on’ 1mportant transactlons, ; , e h :

D

Recognise that in certain inétances -notably when ex1st1ng exchange of

‘information procedures are perceived to be. functioning in an

unsatisfactory manner, face- to- -face consultatlons could fac111tate the

_adoptlon of a common line;

Undertake, in such c1rcumstances, to respond favourably to any such -

request for early face-to- face consultatlons and to attend any meetlng

“arranged in order to reach a common attitude on credit - -terms in .

conjunctlon with other interested Part1c1pants In thlS respect
particular attentlon will be paid to the obse*vance ana common - -
1nterpretat10n of the guldellnes o i '

_Conflrm moreover the 1mportance they at ach to a strict observation of -

the formal notlflcatlon procedures prov1aed for in this Annex II1I.
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‘Appendix I to Annex III

[FRAMEWORK FOR INFORMATION EXCHAﬂGE (FIE)]:

1. Scopé

The Framéwork for Information Exchange (FIE) concerns credit terms and
conditions for any export credit or credit guarantee transactions that are
covered by Clause 1 of this Understanding, as well as any aid transaction
" that is covered by the notification procedures of paragraph 15 of Annex III. .

© 2. Information exchange
a) A Participant: . » B

--'may address to another Participant an enquiry on the attitude it
takes in respect of a third country, of an institution in a third

' country or of a particular method of cdoing business;

-- who has received an application for official support, may address
an enquiry to another Participant giving the most favourable
credit ‘terms that the enquiring Participant would be willing to
support; or

-- who has received allegations that another Participant has offered
"official support that derogates from the Understanding, may-
‘address an enquiry to another Part;CWpa"u, stating the details of
any such allegation. )

If an enquiry is to more than one Participant, it shall contain a
list of addressees. -A copy of all enquiries shall be sent to the
Secretariat. '

b) The Participant to whom an enquiry is addressed shall respond within
seven calendar days with as much information as is available at that
time. The reply shall include, if possible, the best indication that
the Participant can give of the decision likely to be teken. If

necessary, the full reply shall follow as soon as possible. Copies
shall be sent to the other addressees of the enquiry and to the
Secretariat.

c} If an answer to an enquiry subsedquently becomes. invalid because an
"application has been made, changed or withdrawn, because other terms
are being considered, or for any other reason, a follow-up reply
shall be made at once and copied to all other addressees of the
enquiry and to the Secretariat.
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3.

d)

All communlcatlors shalx be made between the designated contact
points in each country by means of instant communication (e.g.
‘electronic mail, telex, telefax).and shall be confldentlal

s .

* Common Line Pfoposals .

" a)

b)

The information exchange or- face to face consultatlons (see the
Protocol to Annex III) may lead to a common line. A proposal for a
common line shall be sent-to all Participants, all DAC contact points

, and the Secretariat. The proposal shall be dated and,shall be-in the °

following -format:

1. reference number, as for Understanding notifications, but followed -
by ‘Common Line‘; . o .

‘2. name of'the importing country and buyer}

3.'nare or descrlptlon of the prOJect as prec1se as p0551ble to ’
clilearly 1denc1fy the prOJect . . Y,

4.  terms and condltlons foreseen by ‘the instigating country;
5. common line proposal;

6;‘natiodality'ahdframe of known competing bidders;

7. commerc1al and" flnanc1al bld c1051ng date and tender numbe* to the.

extent it 1s known; and

8. other relevant 1nformatlon 1nclud1no reasons for p*opo ing tkhe

common line;. availability of studies of the project .or spec1a-_
'c1rcumstances : o . - - :

A common line proposal may contain‘terms and conditions that. are more

_or less favourable than terms and. conaltlons allowed under .the

Understanding..

Common Line Procedure - - . L

a)

~line.

The Participants-should react on a common line proposal as qﬁickly as
possiblé but in any case within 20 calendar days. A reaction can be

~a regquest for additional information, acceptance,. rejection, a
. proposal .for modification of the common line or an alternative
proposal for a common line. A Participant who replies that it has no

position because’ it has not been approached by &n exporter or by the.
Authorities in the- rec1p1ent country in case of aid credit for the .
project is-deemed to have accepted the common. line proposal When
such a Participant is approached after the common line has gone into
effect, it may apply the procedures of paragraph 5, below if it
wishes to extend softer terms than those stlpulated in. the common

'

31



b)-

‘c)

e)

‘

The Secretariat shall, after a period of twenty calendar days, inform
all Participants of the status of the common line proposal. If no
Participant has rejected the common line proposal, but not all .
Participants have accepted it, the proposal shall be retained §or a
second period of eight calendar days.

If the instigating Participant and a.Participant who has proposed a
modification or alternative cannot agree on a common line within the
second period, this period can be extended by their mutual consent.
The Secretariat shall inform all Participants of such an extension.

After the second period, any Participant who has not explicitly
rejected the common line proposed shall be deemed to have accepted

~ the common line. . Nevertheless, any Participant, including the

instigating Participant, may make his acceptance of the‘cbmmon line
conditional on the explicit acceptance of one or more Participants.

The Secretariat shall inform all Participants that the common iine

. has either gone into effect or has been rejected. The common line

will take effect three calendar days after this announcement. The
Secretariat shall on the on-line system make available a permanently

"updated record of all common lines that are accepted or undecided.

validity of a Common Line " -

b)

a)

1. The rules of an aéreed common line supersede the rules of the
‘Understanding only for the project specified in the common line.:

2. The Participants who have agreed to the common line should inform
the Secretariat when the common line is no longer of interest.

3. The Secretariat shall initiate review of the common line after
each period of two years from the date on which.the common line
has come into force by reminding the Participants. Thé common
line shall remain in force -if any Participant so indicates w1th1n
fourteen calendar days.

The 1ntent10n to submit a bid that is more favourable than agreed in
the common line must be notified to all Participants and to the
Secretariat at least 60 calendar days before any commitment. The-
notification must include an explanation of the reason for the
commitment as well as a justification of how the commitment does not
result in a purchasing decision (possibly including the outcome of ‘an
ICB procedure) which is influenced by the availability of aid. 1If
any Participant interested in this specific transaction so requests,

»
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. the Secretarlat shall organlse a face to- face coneultatlon

Participants shall refrain from making any commitments until

" twenty-eight- calendar days after the face-to-face consultatlon unless
" an alternative common line is established or 60 calendar’ Qays after
‘notification. Any Participant c¢an reserve.the right of matching a

finance offer which is more favourable tHan agreed in the common line
in accordance with paragraph 16 of Annex III. o ~
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Appendix II to Annex IIT

[CHECKLIST OF DEVELOPMENTAL QUALITY OF AID-FINANCED PROJECTS]:

To ensure developmental quality of projects in developing countries
financed totally or in part by official development assistance (ODA}, a number
of criteria have been developed in recent years by the Development Assistance
-Committee of the OECD (DAC). They are essentially contained in the:

a) DAC Principles for Project Appraisal, 1988;

b) DAC Guiding Principles for Associated Financing and
.

Tied anc
Partially Untied O-f*c1a1,DevelopmenL Assistance, 87;

9

[t
O
[¢3)
O

c) Good Procurement Practices for Official Development Assistance,

I. CONSISTENCY OF THE PROJECT WITH THE RECIPIENT COUNTRY'S OVERALL
: . INVESTMENT PRIORITIES (PROJECT SELECTION)

rec*plent country’

v

(Specify policy document mentioning the project, e.g., public investment
programme of the recipient country). '

2. Is the project belng co-financed with an international development
finance 1nsbltutwon° - :

3. Does evidence exist that the project had been considered and rejected by
an international development finance institution or another DAC Member on
grounds of low developmental priority? - -

4. In case of a private sector project, has it been approved by the
government of the recipient country?

5. Is the project covered by an intergovernmental agreement providing for a
broader range of aid activities by the donor in the recipient country?

II. PROJECT PREPARATION AND APPRAISAL

6. Has the project been prepared, de51gned and appraised against a set of
standards and criteria broadly consistent with the DAC Principles for Project
Appraisal (PPA)?  Relevant principles concern project appralsal under:
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a} Economic aspects (paragraphs 30 to 38 PPA).

b) Technical aspects (paragraph.22 PPA) . e
“¢} Financial aspects (paragraphs 23 to 29 PPA) t
- In case of a revenue produc1ng project, partlcularly if it is
producing for a competitive market,. has the concessionary element of
. the aid. financing been passed on to the end-user: of’ the funds?’
‘(paragraph 25 PPA)

d) InStltuthnal assessmént”ﬁparagraphs 40 to .44 PPA).

k4 o e) Social and'distributionalfanélysis (paragraphs .47 - to 57 PPA}.
o - “'f)'Edvironmenﬁal assessment (paragraphs -55 to 57 PPA) . ’
! 't . . . , . - .
III. PROCUREMENT PROCEDURES. B - -
- 7..° What procuremént mode will ke used among the following? (for .
definitions, see .Principles listed in Good Procurement. Practices for -ODA}.
a)'Internatidhal competitive bidding (Procurement Prinéiple IT and its
“Annex 2: Minimum conditions for effective international competitive
‘bidding) . B - o » : ' '
b) Nationai bompétitive bidding (Procurement ?rinciole V)
¢) Informal comoetlulon or olrect negotﬁatlons (Procuremen- o
) Prlﬂc1ples V.A or B). ) :
\
) 8. Is it énvisaged to check price ané‘quality'of‘Supplieé (paragraph €3 PPA}?
- . N
'
5 -
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Appendix III to Annex III

[DETERMINATION OF COMMERCIAL INTEREST REFERENCE RATES]:

1. The Participants have. accepted the following aims for evaluatlng '
specific-commercial .interest reference rates (CIRRs):

i} The CIRR should be representative of final commercial lending rates
of 'interest in the domestic market of the currency concerned; . -

ii) The CIRR ‘should closely'correspond to a rate for a first class
domestic borrower;

1ii) The CIRR should be based, where appropriate on the funding cost of
fixed interest-rate flnance over a period of not less tha1 five
years;

iv) The CIRR should not lead to a dlstortlon of domestlc competltlve
condltlons, -

v) The CIRR should closely correspond to a rate available to f;rst class\
forelgn borrowers

2. In view of these aims, the Part1c1pants have decided that CIRRs snal‘
be set at a flxed margln above their respective base rates.

-~

a) For each currency, - the base rates may be either:

‘i) 3 year government bond yields for repayment terms up to and
including 5 years, 5 year government bond yields for over 5 up to
and including..8.5 years, and 7 year government bond yields for
over 8.5 years, or :

ii) 5 year government bond yields for all maturities except where the
Participants have egreed otherw1se

b) The fixed margln is 100 basis poxnts, except ‘where’ the Participants
have ~agreed otherw1se
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NOTE 2 -roxNNEx III‘: S R O

‘CIRRs shall equal a base rate plus 100 ba51s p01nts For each currency the
base rates may be either: - _ ‘ - A - S o

i)
in)
.
-
.
,V".

3 year government bond ylelds for repayment terms up to and
including 5 years, 5 year government bond ylelds for over 5 up to and'
1nc1ud1ng 8.5 years, and 7 year government bond ylelds for over 8 5

‘years, or

5 year government bond ylelds for all maturltles

'Each Part1c1pant shall 1n1t1a11y select one of the two base rate

systems .for its currency Other Part1c1pants shall use this system"
for financing offered ifi that currency A Part1c1pant with a6

month advance notlce and with ‘the concurrence- of the: Part1c1pants may
change to ‘the other: system for its currency, and other Participants

" shall then use that system ‘for that currency. The Yen CIRR .is the -
. Long- Term Prime Rate minus: 20 bas1s points for all maturities. The

ECU.CIRR is the secondary market yield on medlum term ECU bonds in
the Luxemburg stock exchange plus 50 basis p01nts

A margin- of 20 ba51s p01nts shall be added to the CIRR for f1x1no the'
interest prior to- contract Interest may not be flxed for longer

than 120 days.
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