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EXPLANATORY MEMORANDUM

|. General

As long ago as 1983, the Council adopted a Dlrectlvé on the supervision
of credit institutions on a consolidated basis.l In essence, that
Directive required Member States to exercise supervision of credit
Institutions on a consolidated basis. Initially, however, that
requirement was established only for banking groups or parts of banking
groups whose parent enterprise was a credit institution.

Both the current state of play and discussions within the Community’s
Banking Advisory Committee and the approaching single market call for
an extension and reinforcement of the provisions of the 1983 Directive,
which, incidentally, had been intended, at the time of its adoption, as
a first stage.

Firstly, the aim is to cover and to subject to supervision on a
consolidated basis banking groups whose parent undeftaklng Is not a
credit institution but a “financial holding company", i.e. an
enterprise whose subsidiaries are exclusively or mainly one or more
credit or financial institutions.

This consolidation encompassing the financial holding company presents
a number of advantages. First of - all, it provides a clearer view of
the real own funds situation of the banking group. It also enables a
fuller assessment to be made of the exposures incurred by the group as
a whole and to relate the level of those exposures to the amount of own
funds, which makes it easier for the supervisory authorities to assess:
the group'’s actual solvency.

1 Directive 83/350/EEC of 13 June 1983, O0J No L 193, pp. 18-20




Supervision on a consolidated basis which encompasses the financial
holding company also has the advantage of placing in an equivalent
supervisory situation vertically structured groups, where the parent
undertaking is a credit institution which has a number of subsidiaries
and sub-subsidiaries, and horizontally structured groups, where the
parent undertaking is a financial holding company whose various
subsidiaries may be in a lateral relationship to each other; there is
no reason why groups adopting a horizontal structure should be
supervised less effectively than vertically structured groups.

It must be emphasized that supervision on a consolidated basis which
encompasses the “financial holding company” is not intended to
establish rules for supervising what are currently termed "financial
conglomerates” or to give the supervisory authorities a kind of
pre-eminent status in the supervision of muiti-activity groups. The
objective is to give the authorities supervising credit institutions a
clearer view of the solvency of credit institutions belonging to a

group and, therefore, to reinforce protection for depositors.

Secondly, the proposal for a Directive aimed to lay down arrangements
for cases where the parent undertaking of a banking group is neither a
credit institution nor a financial holding company but is - to use the
terminology of the proposal - a "mixed-activity holding company". In
situations of this type, consolidation is impossible owing to the
variety of activities pursued by the group. 1t is therefore necessary
to provide for alternative measures which consist, in this case, of
requiring the mixed-activity holding company and its subsidiaries to
provide any information requested by the supervisory authorities,
particularly with regard to relationships established and transactions
conducted between the mixed-activity holding company and its
subsidiaries on the one hand and the group’'s credit institution(s) on
the other.



The third improvement made by the proposal consists of specifying the
aims of supéivision on a consolidated basis. This could not be done In
the 1983 Directive, which had referred to the subsequent coordination
of supervisory standards. As great progress has been made in the
meantime towards this subsequent cocordination, it is now possible to

identify the precise aims of supervision on a consol idated basis.

Finally, the fourth improvement made by the proposal concerns the
consol idation methods. Here again, it is important to take account of
the progress which has since been made by the Community in coordinating
consolidation methods, and in particular Directive 86/635/EEC of
8 December 1986 on the annual accounts and consolidated accounts of

banks and other financial institutions.]

1. Examination of the articles

Article 1: definitions

Most of the definitions are drawn from other Community Directives and
should be retained in order to preserve the consistency of Community
legislation. The definition of "“financial institution” has been
amended slightly to bring it into line with the definition in the
second Directive on the coordination of banking Iegislation,2 although

this does not have any material significance.

There is one new definition, however, which is of vital importance for
the provisions of the proposal, namely that of “financial holding
company" which is defined as being a financial institution the
subsidiary undertakings (one or more) of which are either exclusively
or mainly credit institutions or financial institutions, one at least

of these subsidiaries being a credit institution.

1 0J No L 372, 31.12.1986, pp. 1-17.

2 Second Council Directive (89/646/EEC) of 15 December 1989 on the
coordination of laws, regulations and administrative provisions
relating to the taking up and pursuit of the business of credit
institutions and amending Directive 77/780/EEC, O0J No L 386,
30.12.1989, pp. 1-13. '




As to the definition of "mixed-activity holding company", this is a
residual concept covering any parent undertaking, other than a credit
institution or financial holding company, which has at least one credit
institution amongst its subsidlaries.

The definition of "participation® - which referred in the .1983
Directive to a holding of 25% or more of the capital of another
institution, has been amended to bring it into line with Directive
86/635/EEC of 8 December 1986: the percentage has been reduced to 20%
and this refers not only to the holding 6f the capital but also to the
ownership of voting rights in the undertaking.

Article 2: scope

-In order to ensure uniform application of the Banking Directivés. the

scope is the same as in the other Banking Directives, and In particular
Directive 89/646/EEC. In addition, as the proposal includes provisions
applicable to financial holding companies and mixed-activity holding
companies, these enterprises are also encompassed.

Article 3: supervision of credit institutions and financial holding

companies on a consolidated basis

This Article constitutes the heart of the proposal.

Paragraph 1 requires supervision of a credit institution to be carried
out on the basis of its consolidated financial position. This
provision does not differ from the 1983 Directive.



Paragraph 2, by contrast, constitutes the main innovation compared with
the 1983 Directive, since it requires supervision of a financial
hoiding company to be based on its consolidated financial position. As
the wording of the. paragraph makes ciear, this supervision on a
consolidated basis does not apply in any way that the compatent
authorities have a supervisory role in reiation to inhe financial
holding ‘company in its own right. This4 ciarification is important
since, in the course of the preparatory work on the proposal, most of
the experts representing national governments stressed that they were
opposed to the introduction of individual supervision of fipnancial
holding companies as exists in France and Portugal (and outside the
Community, in the United States). '

Paragraph 3 specifies the cases in which an individual institution can
be excluded from consolidation. No speciai comment is necsessary on the
first three indents, which already appeared in essence in the 1983
Directive. The fourth indent, by contrast, is new and covers the
problem of the exercise of supervision of market risks on a
consolidated basis. While Community legislation currentiy providss for
the consoiidation of own funds requirements to be carried out in
accordance with the rules of Directive 89/647/EEC regarding the
soivency ratio of credit institutions, the Commission, through Iits
proposal for a Directive on capita[ adequacy of investment firms and
credit institutions (COM(90)}141), Iintroduced an optioh permitting the
supervisory authorities to replace, with regard to the trading book,
the requirements of Directfve B89/647/EEC by those which were provided
for in that proposal and which primarily covered the market risks
relating to such trading books. Indirectiy, therefore, the question
arises as to whether it is necessary to apply that option on a
consolidated basis and so calculate on a consolidated basis'the own
funds requirements laid down to cover the market risks of the trading
book. It should be pointed out first of ali in this connect ion- that
the principle of supervision on a consolidated basis is to be applied
generally, and there is no reason why the supervisory authorities

should not monitor market risks on a group basis. Only supervision on
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a groub basis provides a complete picture of the market risks to which
the credit institution(s) belonging to a group are exposed. While this
principle would seem to be incontestable, it must be acknowledged that
there is, as Yyet, no agreement at international level on the
arrangements for supervising market risks on a consolidated basis.
Supervision of market risks on a consolidated basis poses new problems
compared with such supervision of credit risks. The principal problem
is that, as a resﬁlt of consolidation, opposite positions taken in
different entities in a group could offset each other and so lead to a
lesser own funds requirement, whereas in the event of the bankruptcy of
these different entities there would be no obligation on the
liquidators of the entity in which there is a gaining position tp
compensate for the decrease in net assets that will result, for the
other entity, from the existence of a losing position. Other technical
problems would arise, such as the problem of determining the time when
a group’s net position should be calculated where groups are made up of

entities operating in different time zones.

There is a further unresolved difficulty, namely that of cases where a
subsidiary specializing in securifies is subject to. special rules
governing supervision of its market risks but where its parent bank
applies to its trading book the rules laid down in Directive 89/647/EEC
on the solvency ratio rather than those in the future Directive on
capital adequacy. In such situations, it would not ‘seem to be
appropriate to require consolidation on the basis of the rules set.out
in Directive 89/647/EEC. '

Until solutions are found to these problems based possibly on a broad
consensus at international level, and therefore pending subseqguent
coordination, it is appropriate to leave it to the competent
authorities to decide whether consolidation should be carried out and,
if so, in what way. The exemption is aimed primarily at financial
institutions which engage in activities that are principally subject to
market risks.



However, it would be incorrect to reserve the exemption to these
specialist institutions alone. Other institutions - credit or financial
institutions — may perfectly well carry out, in addition to their
credit risk operations, activities that are also mainly subject to
market risks, particularly where such institutions operate a trading
book. But it would wrong to exclude this second categofy of
institutions from consolidation entirely, since, as pointed out above,
their activities involve credit risks that should not be excluded from
the application, on a consolidated basis, of Directive 89/647/EEC. The
exemption from consolidation would therefore cover only the trading
books of such institutions, and provided that the competent authorities

apply separate supervisory rules to those books.

For the purpose of defining "trading book", references made, in
Article 1 of the Directive, to the definition in the proposal for a
Directive on capital adequacy in order to ensure, for the reasons given

above, that there is perfect symmetry between the two Directives.

Paragraph 4 is intended to empower the competent authorities in
Member States in which a credit institution’s subsidiaries are situated
to act where the competent authorities responsible for exercising
supervision on a consclidated basis do not exercise that supervision on

the basis of one of the cases described in paragraph 3.

Paragraph S'identifies the aims of supervision on a consolidated basis:
supervision of sclvency and control of large éxposures. In addition, as
Article 12(6) of the second coordination Directive 89/646/EEC of
15 December 1989 requires compliance with the limits on non-financial
holdings laid down in that Article 12 to be ensured by means of
supervision on a consolidated basis, it is necessary to inciude this in
the aims of supervision on a consolidated basis. However, these limits
apply in Directive 89/646/EEC only to credit institutions, it is
therefore necessary to restrict application of that provision to cases

where the parent undertaking is a credit institution.



Paragraph 6 requires the competent authorities to ensure that there are
adequate internal control mechanisms throughout the group subject to
supervision on a consolidated basis. This provisions, which has an
equivatent In Article 13(2) of the second coordination Directive
(89/846/EEC), is justified by concern for the reliability of the
consol idated accounts which will be transmitted to the competent
authorities.

Paragraph 7 permits Member States to forego‘ supervision on an
individual basis of credit institution that, as parent undertakings,
are subject to supervision on a consollidated basis.

Paragraphs 8 and 9 are consistent with paragraphs 5§ and 6 of Article 3
of Directive 89/647/EEC on a solvency ratio, which set out the
competent authorities’ obligations as to the supervision of
subsidiaries whose parent undertaking has been authorized in another
Member State. These provisions have also necessitated the abolition of
one exemptlion from consolidation provided for in the 1983 Directive,
namely where 75% of the activities of the credit institution have
already been consolidated at a higher level.

Article 4: competent authorities charged with exercising supervision

on a consolidated basis

The arrangements introduced set out to identify closely, according to
the various practical situations possible, a means of pinpointing the
competent authorities responsible for exercising supervision on a
consolidated basis. Where this proves impossible, subsidiary criteria
are envisaged for cases in which the authorities concerned are unable
to agree among themseives.
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lLeaving aside the case, which presents no difficulty, .in which the
parent undertaking is a credit institution, this Article resolves the
problem in the following way where the parent undertaking is financial

holding company:.

Supervision on a consolidated basis
exercised by the competent
authorities in

1. Financial holding company A
established in A and
subsidiary credit
institution established in A

2. Financial holiding company A
established in A and subsidiary
credit institutions established
in A, B, C,

3. Financial holding company B
established in A and subsidiary
credit institution established in B

4. Financial holding company *
established in A and subsidiary
credit institutions established
inB, C, D,

* Mutual! agreement between the competent authorities in A, B, C and D;
failing an agreement, application of the subsidiary criteria for assigning
responsibility,. '

The competent authorities concerned may set aside these rules by mutual

agreement.

The subsidiary criteria for assigning responsibility are as follows:

- the Member State in ﬁhich the credit institution with the biggest
balance sheet is established; it can be assumed that the competent
authorities responsible for this institution will have most reason
to exercise supervision on a consolidated basis;

- where balance-sheet totals are equal, responsibility would lie with
the competent authorities which were first to authorize a
subsidiary credit institution; in cases - which are certain to be
extremely rare — where this criterion of priority is applied, it is
likely that the authorities who gave that authorization will assume

a role of "primus under pares".
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It will be noted that, in the fourth case cited above, the subsidiary
criterion are so designed that they will always mean that the
supervision on a consolidated basis will be assigned to the competent

authorities in a Member State in which a subsidiary credit institution

belonging to the group is established.

Article §: form and extent of consolidation

Paragraph 1 requires full consolidation of subsidiaries and of
enferprises over which the parent undertaking exercises a dominant
influence in the opinion of the competent authorities. A single
exception is provided for in the second subparagraph. This covers the
case where the responsibility of the parent undertaking is clearly
{imited to its part of +the capital because of the explicit

responsibility of other shareholders or members.

According to paragraph 2, proportional consolidation is compulsory in
the case of participations in enterprises managed jointly with other
enterprises and where the liability of each of the shareholders is

limited to its share of the capital.
Paragraph 3 leaves Member States the option of providing for other
cases of consolidation, whi le paragraph 4 provides for the

consol idation of undertakings providing ancillary banking services.

Article 6: information to be supplied by mixed-activity holding

companies and their subsidiaries

As pointed out in the general comments, consolidation based on the
parent undertaking of groups headed by a mixed-activity holding company
cannot be applied owing to the variety of activities pursued.
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At this stage of coordination, and pending the adoption of other
supervisory methods, the most effective alternative solution seems to
be to require mixed-activity holding companies -and their subsidiaries
to provide the competent authorities with any information necessary for
supervising the subsidiary credit institutions of those mixed-activity
holding companies; this information should cover in particular
relations established between those credit institutions on the one hand
and the'mixed—actfvity holding company and its other subsidiaries on
the other.

Article 7

Paragraph 1 requires Member States to remove any impediments preventing
a subsidiary or a company in which a participating interest is held
from providing information necessary for supervision on a consolidated
basis to be effected. ' ' '

The main provision of paragraph 2 (set out in the second subparagraph)
is that, where the competent authorities of the Member State in which
the parent undertaking is situated do nof exercise supervision on a
consolidated basis by virtue of Article 4 of ihe proposal, they must
nevertheless obtain from that parent undertaking the necessary
information for supervision to be exercised on a consolidated basis and
must transmit it to the competent authorities charged with exercising
that supervision. Experience has “shown that is frequent!ly very
difficult for competent authorities to obtain regular information from
a parent undertaking where that undertaking is located in 'another

Member State. ' e —

Paragraph 3 requires Member States to .permit the exchange of

information between their competent authorities. e

Paragraph 4 provides for close cooperation between the ‘authorities
entrusted with the task of supervising credit institutions, insurance

companies and enterprises providing investment services.

-~
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Paragraph 5 stipulates that information exchanged between competent
authorities is subject to the obligation of professional secrecy as set
out in the coordinating Directives.

Paragraph 6 provides for a list of financial holding companies to be
drawn up. This provision is not designed to establish indirectly rules
for supervising financial holding companies but simply to give the
authorities an indication of a factual situation. Unlike the list of
credit institutions provided for in the first Directive on the
coordination of banking ‘legislation,1 the list of financial holding
companies drawn up for the use of the supervisory authorities will not

be published in the Official Journal.

Paragraph 7, which provides for on-the-spot verifications to be carried
out, has been taken from the 1983 Directive; it has been extended,
however, to enterprises providing ancillary banking services and to the

subsidiaries of mixed-activity holding companies.
Paragraph 8 requires Member States to provide for penalties aimed at
ensuring that measures taken in implementation of the Directive are

properly applied.

Article 8: third countries

This Article seeks ' to allow the Commission to make proposals to the
Council in order to conclude with third countries agreements in accord

with the same objectives as the proposal for the directive.

Supervision on a consolidated basis is indeed all the more effective if
it is carried out on a woridwide basis, or in any event on the widest
possible geographical! basis. There is thus a need to ensure that
obstacles to the transfer of necessary information do not exist in
third countries, and if such obstacles do exist, to strive to remove

them for the purpose of the exercise of supervision on a consolidated

1 Article 3(7) of Directive 77/780/EEC, OJ No L 322, 17.12.1977.
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basis; This philosophy is fully in line with that which has emerged in
‘other international areas, in particular the Basle Committee on Banking
Supervision. In its document entitled "Principles for the supervision
of banks’. foreign establishments", known as the "Basle Concordat"”
(revised version of 1983), the Basle Committee firmly recommended the
principle of consolidated supervision. This document and the means of
implementing it have been endorsed by the competent authorities of a

large number of countries.

Regarding negotiations with third countries, it would seem “more
rational to hold them .at the Community level, since it is a harmonised

area, and the goals of Member States are therefore similar.

If it appears that an enterprise cannot be consoiidated in practice,
since it is not possible to obtain the nhecessary information, or to be
assured of its veracity (the case provided for in Article 3(3), first
indent of the current proposal), the participation-in this enterprise
must be deducted from the own funds of the credit institution, by the
application of Article 2(1), 12th indent of the Council directive
89/299/EEC of 17 April 1989, concerning the own funds of credit

institutions(1),

The provisions of Articles 5, paragraph 2, and 11 of the directive
89/646/EEC regarding the suitabiiity of shareholders may prove equally
usefu!l in ensuring that appropriate information is provided by the

parent undertaking.

Article 9: final provisions

The final deadline for transposing the bffective into national law is

set at 1 January 1993. - oo

1 04 No L 124, 5.5.198%, pp. 16 to 20.
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Articie 10

This Article provides for the repeal of Directive 83/350/EEC with
effect from 1 January 1993.

Article 11

This Article contains the normal wording to the effect that the

Directive is addressed to the Member States.
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Proposal for a

COUNCIL _DIRECTIVE
relating to the supervision of credlt
Institutions on a consolldated basis

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic
Communlity, and In particular Article 57(2), first and third sentences
thereof, '

Having regard to the proposal of the Commisslion,

In cooperation with the European Parllament,

o~

Having regard to the opinlon of the Economic and Soclal Committee,

Whereas Council Directlve 83/350/EEC of 13 June 1983 on the supervision
of ‘credit institutions on a consolidated basis! established the

necessary framework for the Introduction of the consollidated

supervislion of credit institutions; whereas following the traﬁsposltion

of the abovementloned Dlrective into the national law of the Member

Stétes the principle of consolldated supervision is app!led throughout
the Communlity;

Whereas In order to be effectlve conscollidated supervision .must be

.applléd to all banking groups, including those whose parent undertaking

Is not a credlt instlitution; whereas the competent authorities must

have sufficlent legal powers to be-abie to undertake such supervision;

1 O0J No L 193, 18.7.1983, p. 18.
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Whereas In the case of groups with diversified activitles whose parent
undertaking controls at least one credit Institution subsidliary, the
competent authorities must be able to assess the situation regarding
Inter-group credit within such groups; whereas the Member States can,
until full coordination |Is achlieved, t{ay down the method of
cénsolldatlng such groups, bearing In mind the objective described in
this Directive; whereas the competent authoritles at least must have
the means of obtalining (from all undertakings within the group) the
information necessary to carry out their supervisory responsibilities;
whereas cooperation between the authorities responsible for the
supervision of different financial sectors and institutions must be
established to enéure the effective supervision of groups undertaking a
range of flnancial actlivities;

Whereas the rules of limiting the risks taken by a credit Institution
subsidiary on a mixed activity holding company of which It is a
subsidlary, as well as those taken on the other subslidiarles of thls
mixed actlvity hoiding company, can be éstabllshed to be particularly
helpful; it would seem however preferable to settie this questlion In a
more systematic manner Iin the framework of a future directive on the

Iimitatlon of large exposures;

Whereas the Member States can furthermore refuse or withdraw the
banking Illcence In the case of certain group structures considered
Inappropriate for the wundertaking of banking activities, notably
because such structures would not be susceptible to effective
supervision; whereas in this respect the competent authorities have the
powers mentioned 1In Article 11 of the Second Councl! Directive
89/646/EEC of 15 December 1989 on the coordination of laws, régulatlons
and administrative provisions relatlng to the taking up and pursuit of
the business of credit Institutions and amending Directive 77/780/EEC!

/‘/
- ———1Tn order to ensure the safe and prudent management of credit
Iinstitutions;

Whereas the Member States can equally apply, to groups with structures
not covered In this Directive, appropriate techniques of supervision;

whgreas If such structures become common this Directive should be
extended to embody them;

10J No L 386, 30.12.1989, p. 1.
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Whereas In principle all undertakings engaging in actlvitlies desighated
as banking activities in the Annex to Directive 88/646/EEC must be
Included In consollidated supervision; whereas In consequence the

deflnition of financlal iInstitutlon must be modified;

Whereas until further coordination of the own funds requirements
agalnst market risks has been completed, the competent authorities may
continue to exclude from the scope of consolidated supervision those
financlal Institutions engaged In activities which are principally
subJect to market risks and which are subject to particular rules of
supervision;

Whereas following the adoption of Council Directive 86/635/EEC of
8 December 1986 concerning the annual accounts and the consollidated
accounts of banks and other flinancial establishments! establishing
rules of consolidation applicable to consolldated accounts published by
credit institutlons, It |Is possible to define more precisely the
methods to be wused In prudentlal supervision conducted on a
consol ldated basls;

Whereas the consequent modificatlons to Directive 83/350/EEC are so
conslderable that it |Is preferable that this should be directly
replaced by the present Directlive;

Whereas the present Directive reallzes general obJecflves defined in
the Single European Act; whereas It will In particular ensure the
homogeneous applicatlion throughout the Community of pfudentlal rules
established by other Community leglsiation which must be observed on a
consol ldated basls: Commission Recommendation 87/62/EEC of 22 December
1986 relating to the monltbrlng and control of large exposures of
credit Institutlons2, Council Directive 89/647/EEC of 18 December 1989

1 0J No L 372, 31.12.1986, p. 1.
2 0J No L 33, 4.2.1987, p. 10.
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- regarding the solvency ratlo of credit Institutions! and rules
harmonlzed by Directlve 89/646/EEC; whereas the present Directive s of
particular Iimportance In order to ensure the correct application of
Council Directive 89/299/EEC of 17 April 1989 deflning the own funds of

credit Institutions?;

Whereas It |s desirable that agreement should be reached, on'the basis
of reciprocity, between the Community and third countries with a view
to alliowing the Implementation of consolidated supervision on the

widest possiblie geographical scale,

HAS ADOPTED THIS DIRECTIVE:

1 0J No L 386, 30.12.1989, p. 14.
2 0J NoL 124, 5.5.1989, p. 16.
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ARTICLE 1

DEFINITIONS

For the purposes of thls Dlrective:

"credit Institution” means a credit institution within the meaning of
the first Indent of Article 1 of Council Directive 77/780/EEC1;

“financial Institution" means an undertaking other than a credit
institutlon whose principal activity 1is to acqulre and hold
participations or to exerclse one or more of the operations Iincluded
in numbers 2 to 12 of the Annex to Directive 89/646/EEC;

“financlal holding company" means a financial instlitution the
subsidiary undertakings (one or more) of which are elither exclusively
or mainly credlt instltutions or financlal Institutions, one at least

of these subslidiarles being a credit Institution;

"mixed-activity holding company" means a. parent undertaklng' other
than a financlal holding company whose subsidiaries include at least

one credlt institution;

"ancliltary banking services undertaking” means an undertaking whose
principal activity consists in holding or managing property, managing
data-processing services, or any other similar activity which Is

ancillary to the main activity of one or several credlt Institutions;

1 0J No L 322, 17.12.1977, p. 30.



~ 20 .-

- "participation"” means the ownership, direct or Indirect, of 20% or
more of the voting rights or capital of an undertaking;

- "parent undertaking"” means a parent undertaking within the meaning of
Article 1(1) of Council Directive 83/349/EEC;

- "subslidiary"” means a subslidliary undertaking within the meaning of
Article 1(1) and Articlie 2 of Directive 83/349/EEC; all subsidiaries
of subsidiary undertakings are treated as subsidliaries of the parent

undertaking at the top of the group structure;

-~ "“competent authorities" means the national authorities which are

empowered by law or regulation to supervise credit institutions.

- "trading book" means the proprietary positions defined in Article 2
of Council Directive .../.../EEC2 [on capltal adequacy of

investment flrms and credit institutions]

1 0J No L 193, 18.7.1983, p. 1.
20JNo L ..., ..... , P.
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ARTICLE 2
SCOPE

This Dlrective shall apply to all credit institutions, financlal
holding companies and mixed actlvity holding companles.

The Iinstitutions permanently excluded by Article 2 of Dlirective
77/780/EEC, with the exceptions of the central banks of the Member

States, shall be treated as financial Institutlons for the purposes of
the Directive. ’
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ARTICLE 3

SUPERVISION ON A CONSOL IDATED BASIS OF CREDIT INSTITUTIONS
AND FINANCIAL HOLDING COMPANIES

Any credit Institution which has a particlipation In another credit
or financlal iInstitution shall be subject, to the extent and In the
manner required by Article 5, to supervision on the basis of the
consol idation of Its financlal situation with that of the
institution in which It has such a participation. This supervision
shall be applied at least in the areas referred to in paragraphs §
and 6 of this Article.

Any flnancial holding company shall be subject, to the extent and
in the manner required by Article 5§, to supervision on the basis of
the consolidation of Its financial situation with that of the
credit institutions and financial Institutions in which it has a
participation. This supervision shall be applied at least in the
areas referred to In paragraphs 5 and 6 of this Article. This
supervision shali not imply in any way that the competent
authorities have a supervisory role In relation to the financial
holding company in its own right.

The competent authorities chérged with exercising consolldated
supervision pursuant to Article 4 can exclude a credit institution

or flnancial institution from consolidation:

- If the credit Instlitution or financlal Institution In which there
Is a participation Is situated in a non-member country where
there are legal Iimpediments to the transfer of the necessary

information, or

-~ If the enterprise included s, In the oplnlon of the compstent
authoritles, of only neglligible interest In regard to the goal of
monitoring credit Institutions and In all cases If the total

balance sheet of the credit or flnancial lnstltutlon in whlch
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there |s a particlpation represents less than the smaller of the
following two amounts : 1% of the total balance sheet of the
credlt Institution or the financlial holding company which has ths
participation or 10 million ECU; If several enterprises meet the
above criteria, they must nevertheless be Included In the
consol ldation where they collectively present a non-negligibie

" amount with respect to the goal alluded to above, or

- If- the nature of the business of the credit Institution or
financial Institution In which there is a participation is such
that, In the opinion of the competent authorities charged with
exqrclslng supervision on a consolldated basis, the consolldation
of Its financlial situation would be Inappropriate or mislieading,

or

-~ until further coordination of the capital requirements relating
to market risks, Iif the financlal institution in which the
particlpation Is held 1Is involved Iin activities which are
principaltly subject to market risks and it |iIs subject to
particutar rules of supervision; the competent authorities may
similarly exciude from consolidation the trading bocks of credit
or flnanclial Institutions in which there is a particlpation,
provided that those tradling books are subject to special rules of

supervision.

When the competent authorities of a Member State do not exercise
supervislion on a consolldated basis on the basls of the cases
provided for In paragraph 3, the parent undertaking shall provide
to the competent authorities of Member States where credit
institutlon subsldiaries are situated, on request by the sald
authorities, Information to enable supervision on a consolidated
basis to be exerclised in accordance wlth this Dlrective.
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Supervision of solvency and control of large exposures of a credlt
Institutlion or a financial holding company shall be carried out on
a consolidated basis In accordance with the provisions of the
Communlity acts In force. Member States may adopt any adjustments

necessary to apply these acts to financial holding companlies.

When the parent undertaking Is a credit Institutlion, its submission
to the limits set in Article 12(1) and (2) of Directive 89/646/EEC

must be supervised and controlled on a consolidated basis.

The competent authorities shall ensure the exlistence of adequate
internal control mechanisms In all the credit Instlitutions and
financial institutions included in the scope of the consolidated
supervision which Is exerclsed on a credit Institution or a

financial holding company.

Member States may forgo supervision on an individual basls of
credit institutions that, as parent undertakings, are subject to
supervision on a consolldated basis. If the competent authorities
do undertake solo supervision of such credit institutions they may,
for the calculation of own funds, make use of the provislon
contalned in Article 2(1), third subparagraph of
Directive 89/299/EEC.

In the case where a credlt institution whose parent Is a credit
institution has been authorised and is slituated In another Member
State, the competent authoritles which granted that authorisation
shall exercise a sub-consolidated or non-consolidated supervision
of this credit institution subslidiary.

Notwithstanding paragraph 8, the competent authorities responsible
for authorising the subsidiary of a parent undertaking which is a
credit Institution may delegate by way of a bilateral agreement

thelr responsibility for supervision to the competent authorities
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which have authorised and which supervise the parent undertaking.
The Commisslion shall be kept Informed of the existence and content
of such agreements. It shall forward such Informaflon io the other
authorities and to the Banking Advisory Committee.
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. ARTICLE 4

COMPETENT AUTHORITIES CHARGED WITH EXERCISING
SUPERVISION ON A CONSOL IDATED BASIS

. When the parent undertaking is a credit institution, supervision on

a consolldated basis shall be exercised by the competent
éuthorltles that authorised It wunder Article 3 of Directive
77/780/EEC.

When the parent of a credit Institution is a financial hoiding
company, supervislion on a consolidated basis shall be exerclsed by
the competent authorities which authorised this credIt institution
under Article 3 of Directive 77/780/EEC. .

However when credit Institutions authorised in more than one Member
State have for thelir parent, the same flnancial holding company,
supervislion on a consolidated basls shall be undertaken by the
competent authorities of the credit Institution authorised in the

Member State where the flnancial holding company has been set up.

If there is no credit institution subsidiary in the Member State
where the flinancial holding company has been set up, the compétent
authorities of the Member States concerned (inciuding the Member
State where the financial hoiding company has been set up) wiil
seek to reach a common agreement as to who amongst them wlil
exerclse supervision on a consolidated basis. In the absence of
such an agreement, supervision on a consolldated basis will be
exercised by the competent authorities of the credit Institution
with the blggest balance sheet; If this is the same for two or more
credit Institutions, supervision on a consolidated basis shall be
undertaken by the competent authorities of the credit instlitution

which was authorised first under Article 3 of Directive 77/780/EEC.
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The competent authorities concerned can by common agreement walve

~the rules set out in the flirst and second subparagraphs of
paragraph 2.

The agreements referred to In the third subparagraph of paragraph 2
and In paragraph 3 shai! provide for concrete cooperation
procedures to be established and the transmission of information to
be effected, which Is necessary for the goals of this Directive to
‘be achieved.
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ARTICLE S

FORM AND EXTENT OF CONSOL IDATION

The competent authorities charged with the exercise of supervision
on a consolldated basis must, for the purposes of supervision,
require full consolldation of credit Institutions and flinancial
institutlions which are subsidiaries of the parent undertaking or
over which the latter effectively exerclises a domlnant influence In
the opinion of the competent authoritles. This consolldatlon must
ensure the supervision on a consollidated basis of at least all the
activities which are Included in the Annex to Council Directive
89/646/EEC.

However, pro-rata consolidation may be prescribed In the cases-
where, in the opinion of the competent authorities, the
responsibility of the undertaking holding the participation is
timited to its part of the capital, because of the responsibllities
of other sharesholders or members whose solvency Is considered
satisfactory. The responsibllity of the other shareholders and
members must be clearly established, If necessary by means of
formal, signed commitments. -

The competent authorities charged with the exerclise of supervision
on a consolldated basis must, In order to do so, requlre
proportional consolidation of participations In credit Institutions
and financial Institutions managed by an undertaking inciuded In
the consolidation together with one or more undertakings not
Inciuded in the consolidation, where the Ilability of the said

undertakings Is |Imited according to the share of the capital held
by them.
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Iin cases of participations 6ther than those In paragraphs 1 and 2,
or where a significant Influence |Is exercised In fact, the
competent authorities shall determine whether and how consolldation
Is to be carrled out. In particular, they may permit or require the

equity method to be used.

Ancillary banking services undertakings shall be iIncluded In the
consolidation Iin accordance with the methods laid down in

paragraphs 1, 2 and 3.
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ARTICLE 6

INFORMAT {ON TO BE SUPPLIED BY MIXED-ACTIVITY HOLDING COMPANIES
AND THEIR SUBSIDIARIES

Unti! further coordination of the methods for consolidating,
Member States shall provide that the competent authorities require
mixed-activity holding companies and their subsidiaries to supply
any data or information which would be relevant for the purposes of
supervising credit instltutlons which are subsidlaries of the sald
mixed-activity holding companies.

Member States shall provide that the competent authorities may
themselves carry out, or have carried out on their behalf by
external inspectors, Inspections on the spot to verify data
received from mixed-actlivity holding companles and thelr
subsidiarles.




1.

2.

3.
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ARTICLE 7
MEASURES TO FACILITATE APPLICATION OF SUPERVISION
ON A CONSOL IDATED BASIS -

Member States shall take the necessary éteps to ensure that there
are ‘'no legal Impediments preventing any credit Institution,
financial Insfltutlon, ancillary banking services undertaking or a
subsidlary of the kind covered In Aftlclq 6 from supplying to a
credit Ihstltgtlon. a financlal holding company or a mlxéd—actlvlty
holding cohpény which has a paftlclpatldh In it Informaflon'whlch
is necessary for supervision on a consollidated basis to be effected
“In accord&nce with this Directive. ‘

When the parent undertaklnd and the credit instltutlon(s) whlch Is
(are) its subslidiary (les) are situated In different Member States,
‘the competent author I ties of each Member State shal | comwuhlcate
all Information which may allow or aid the exercise of supervision
on a consolldéted basis.

When the competent authorities of tﬁe‘Member State where the parent
undertaking is situated do not exerclse supervision on a
consol idated basis by vlrtue‘of the provisions In Article 4 they
must obtain from the parent undertaking the necessar; information
for supervislion on a consolldated basls and transmit it to the

competent authorities charged with exercising this supervision.

Member States shall permit the exchange between thelir competent
authorities of the Information 'brovlded for Iin paragraph 2, It
being understood that, In the case of flnancial Institutlons or
anclilary banking services undertakings, the coilection or
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poSsesslon of Information shal! not Iin any way Imply that a
supervisory function Iis being exercised on a single basis over
those iInstitutions by the competent authorities.

Likewise, the Member States shall authorise the exchange of
informatlon between thelr competent authorities provided for In
Article 6 on the understanding that the collection or receipt of
information does not |In any way Imply that the competent
authoritles are supervising the mixed activity holding cgmpany and
its subslidlaries which are not credit institutions.

Where a credit institution, a financial holding company or a mixed-
activity holding company controls one or more subsidiary Insurance
companles or other instlitutions providing Investment services which
are subject to licensing arrangements, the competent authorities
and the authorities entrusted with the public task of supervising
Insurance companies or the sald other institutions providing
investment services shall cooperate closely. Those authorities
shall provide one another with any Iinformation likely to simplify
their task and to ensure supervision of the activity and overall

financial slituation of the undertakings they supervise.

information recelved as a result of the provisions of this
Directive and in particular any exchange of information between
competent authorities which Is provided for In this Directive shall
be subject to the obligation of professional secrecy as set out in
Article 12 of Directive 77/780/EEC.

The competent authoritles shall establish a 1list of flnancial
- holding companies they supervise on a consolidated basis. This list

shall be notified to other competent authorities and to the
Commission.
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When In applying this Dlirective to a credit Institution, a
financial holding company or a mlxed-actlvity holding company, the
competent authorities of one Member State wish in specific cases to
verify the Iinformation ¢oncernlng a credit Institution, a financial
Instlitiation, an anclllafy banking services undertaking or a
subsidlary of the kind covered in Article 6, situated In another
Member State, they must ask the competent authorities of that other
Member State for this verliflcation to be «carried out. The
authorities which have received the request must, within the
framework of their competence, act upon It elther by carrying out
the verlificatlion themselves, or by allowing the authorities who
made the request to carry It out, or by aligwing an auditor or
expert to carry It out. ’

Without prejudice to cases covered by criminal laﬁ, Member States
shall ensure that their respective competent authorlities may Impose
on financlal holding companies and mixed activity holding companies
or those who effectively direct the business of those financlal
hoiding companies which breach |leglislative, regulatory or
administrative provisions Iimplemented in compliance wlth thls
Directive, penalties or measures aimed specifically at ending
observéd breaches or the causes of such breaches. In certain cases
these measures may require the iIntervention of the courts. The
competent authorities shall cooperate closely In order to ensure
that the above-mentioned penaltles or measures will produce the due
results, especially when the head office of a financliai holding
company or of a mixed-activity holding company is not locatedhln
the same place as Its central administration or Its maln
establishment. |
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ARTICLE 8

THIRD COUNTRIES

The Commission may submit proposals to the Councll, whether at the
request of a.Member State, or on Its own Initiative, in order to
negotlate agreements with one or more third countries with the goal
of establishing means of applying supervision on a consolldated
basls

to credit institutions having a head office in a third country and

to credit Instlitutlions situated In a third country whose parent
undertaking, whether a credit Institution or a financial holding
company, has Its head office In the Community.

The agreements referred to in paragraph 1 tend In particular to
ensure both:

that the competent authorities of Member States are able to obtain
the information necessary to supervise, on a consolldated baslis, a
credit Institution or a financial holding company from the
Community which holds participations In a credlt.tnstltutlon or a

financial Institutions situated outside the Community, and

that the competent authorities of third countries are able to
obtain the necessary information to supervise the parent
undertakings whose head office Is situated in their territory and
which hold participations In credit institutions or in financlal
establ ishments situated in one or more Member States.

The Commission will examine with the Advisory Committee set up
under Article 11 of Dlrective 77/780/EEC the result of these
negotiations and the sltuatlion which ensues.
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ARTICLE 9

FINAL PROVISIONS
Member States shall Iimplement the provisions necessary to comply with
the provisions of the present Directive at the latest by 1 January
1993. They shall forthwith iInform the Commission thereof.
When Memberé States adopt these provisions, these shall contain a
reference to this Directlve or shall be accompanied by such reference
at the time of their officlal publication. The procedure for such

reference shall be adopted by Member States.

Member States shall communicate to the Commission the text of the main
provisions which they adopt In the fleld covered by this Directive.

ARTICLE 10

Councli! Directlve 83/350/EEC |Is hereby repealed with effect from
1 January 1993.

ARTICLE 11

This Dlrective Is addressed to the Member States.

Done at Brussels, For the Councl!
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F INANCIAL STATEMENT

This proposal will not entail any cost to the budget of the European
Communities.
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IMPACT ON COMPETITIVENESS AND EMPLOYMENT

. What is the main justification for the measure?

The main justlficatldn for the measure is the need to extend the
requirement regarding supervision on ‘a conso! idated basis (already
establ ished by leective 83/350/EEC) to banking groups whose parent
company is a “"financial holding companyﬂ, i.e. an enterprise which is
not itself a credit institution and whose subsidiary enterprises are
either exclusively or mainly credit or financial institutions.

I1. Characteristics of the enterprises concerned

The enterprises concerned are principally credit institutions. The
proposal also involves, in various respects, the subsidiaries of credit
institutions, the parent companies of credit institutions and the other

subsidiaries of such parent companies.

Given the minimum initial capital and own funds amounts laid down by
Articles 4 and 10 of Directive 89/646/EEC, it is doubtful whether the
credit institutions concerned include many SMEs.

There is no regional concentration.

1. What are the obliigations imposed directly on enterprises?

The proposal does not impose any direct obligation on enterprises. The

obligations provided for in the Directive are imposed on the

authorities responsible for licensing and supervising credit
institutions. |In order to carry out their ob)igatlons, the competent
authorities’ main task will be to request the enterprises concerned to

transmit consolidated accounts and to observe ratios laid down by other
Community legisiation. Indirectly, therefore, the enterprises cohcerned
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will héve obligations imposed on them; but it shouid be noted that
those obligations were already very largely provided for in the 1983
Directive: the proposal creates new obligations only for the parent
companies of credit institutions which are not themselves credit

‘instlitutions and for the other subsidiaries of those parent companies.

IV. What obligations are likely to be imposed indirectly on enterprises

through local authorities?

No obligations are likely to be imposed on the enterprises concerned by
local authorities.

V. Are there special! measures for SMEs? |If so, of what kind?

The proposal is designed to improve supervision of a reguiated category
of enterprises (credit institutions); it therefore has nothing to do
with SMEs. In accordance with the principle of materiality, however,
the Directive permits the competent authorities to exclude from
consolidation enterprises that are of only negligiblie interest in
regard to the goal of monitoring credit institutions and in all cases
if the total balance sheet of the credit or financial institution in
which there is a participation represents less than the smaller of the
following two amounts: 1% of the total balance shest of the credit
institution or the financial holding c¢ompany which has the

participation or ECU 10 miltion.

Vi. What is the anticipated effect on:

(a) the competitiveness of enterprises?

(b) employment?

(a) Given that the proposal is intended to ensure fuller monitoring of
the activities of credit institutions, the danger of such

institutions failing should be lessened, which can only have a
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beneficial effect on their performance and on the stability of
economic and financial activity in general.

{(b) No effect on employment is anticipated.

-
{

VII. Have the social partners been consulted? What are their views?

Wage— and salary-earners’ representatives were informed of the
Commission’s intention to draft this Directive, which wiil have no
effect on their situation.

With regard to the enterprises involved, inférmal discussions have been
held with the Banking Federa;ipn of the European Cqmmuhity, the Savings
Bank§ Group of the European Economic Community and the Association of
Cooperative Banks of the EC.

Generally speaking, those associations have weicomed the proposal.



ISSN 0254-1475

COM(90) 451 final

- DOCUMENTS

EN | o 18

Catalogue number : CB-CO-90-595-EN-C
ISBN 92-77-66223-9

PRICE _ 1- 30 pages: 3.50 ECU per additional 10 pages: 1.25 ECU

Office for Official Publications of the European Communities
1-2985 Luxembourg






