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Communication to the Commission

On 23 December 1988 the Commission presented to the Council the
proposal for a second dlrective on the coordination of leglislation

relating to direct life assurance.

The objective of this proposal, which Is envisaged In the White Paper,
is to faclilitate the exercise of freedom to provide services Iin life
assurance, just as the Second Councll Directive 88/357/EEC{1) nas
already realised the necessary coordination to faciiitate the free
provision of services in non-life Insurance. The Counc!!| subsequently
forwarded the proposal to the European Parllament, which has not yet

given Its opinion.

In view of the importance of this proposal for the realisation of the
internal market for the financlial services sector - where other texts
'relating to banking, UCITS and the |iberalisation of capital movements
have been adopted - the Councli! In <close cooperation with the
Commission rapidly entered Into dlscﬁsslons which made it possible to
reach a pollitical agreement on the text of the proposed directive on 21
December 1989. This agreement entails several modifications to the
original proposal, which were agreed to by Vice-President Sir Leon

. Brittan, after having been authorised by the Commission(2),

The modificatlons to the original proposal relate to the extension of
the directive to group assurance, the virtually complete elimination of
the restrictions on advertising, the freedom left to Member States to
postpone for three years the application of the provision on the
involvement of brokers where the commitment is entered Into under
Article 13 of the proposal (“passive“ provision of services), a more
 erxIb|e regime for composite undertakings and the modification of the

reciprocity clause.

(1) OJ No L 172 of 4.7.1988, p. 1.
(2) COM(89) PV 992 of 20.12.1989.
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The amended proposal wili ailow the .European Parlliament to deliver Iits
opinlon on a text which reflects the current state of work In the
Council and thus complete Its first reading under the cooperation

procedure.
Consequently, the Commisslion Is asked :

- to approve the amended proposal for a directive as annexed to

this Communication ;

- to decide to transmit the proposal to the.CouncII.




EXPLANATORY MEMORANDUM

The proposal for a second |ife assurance directive, which was presented
by the Commléslon to the Councll on 23 December 1988, has been the
subject of Intense discussion and reflection in the Councll. |In view
of this the Commission considers It appropriate to present to the
Council on the basis of Article 149, paragraph 3, of the Treaty, an

amended proposal.

The Commission considers that the adoption of this proposal has become
particularly urgent. By virtue of the Single European Act, the Member
States have undertaken to take the necessary measures for the
implementation of the Commission’s programme as set out in the White
Paper on the compietion of the internal market, which also includes the
present proposal for a directive. Within that same framework,
Directive 85/611 concerning undertakings for the collective investment

in transferable securities has already been In force since 1 October

1989, and Iimplemented Into national law In flve Member States(1).
Furthermore, Directive 88/361 on the compliete Iiberalisation of
capital movements will enter Into force on 1 Juty 1990. Liberalisation

of the marketing of financlal products so cliose to Ilife assurance
products, in particular those with an important savings element, could

distort the life assurance market.

The most important modifications to the proposéd directive are the
extension of the directive to group assurance, the almost complete
suppression of restrictions on advertising, the freedom left to Member
States to postpone for three years the application of the provision
concerning brokers, a more flexible regime for composite undertakings

and modification of the reciprocity clause.

(1) France, United Kingdom, Ireland, Denmark and Luxembourg.



After adoption of the original proposal, Commission studies showed that
it shouid be extended to cover group Insurance. This modification
extends considerably the scope of the propocsal. Such extension had
already besn requested by the Economic and Soclal Committee In its
opinion of 27 September 1989(2) (Article 10).

The law applicable to such a contract will, as Iin the case of
individual assurance, generally be the law of the Member State of the
commitment, |.e. the law of the Member State where the policyholder has
his habitual residence or, If the policyholder is a legal person, the
law of the Member State where the latter's establishment, to which the

contraét relates, Is situated (Article 4).

However, taking into account the important financial as well as social
aspects of group assurance contracts entered into by virtue of the
Insured person’s contract of employment or professional activity, it
is necessary to permit Member States until 31 december 1994 to Iimit
the commitments for which they are the Member State of provision of
services to those entered into In accordance with the arrangements

referred to In Article 12 of the directive (Article 24b, paragraph 1).

Furthermore, in order to remove unnecessary restrictions on insurers as
well as brokers insofar as advertising is concerned, it is sufficient
to state that a contract entered into after a sollfcltatlon of buslness
addressed to the pollicyholder personally wlll be subject to the
supervisory regime of the country of the commitment (Article 13,
paragraph 1, first Indent).

In the same manner, the directive would not be fully effective unless a
contract concluded via a person exercising the activity referred to in
Article 2, paragraph 1, sub a) of Directive 77/92/EEC, who will
generalily be a broker, fell under the more |lberal supervisory regime
of the Member State of establishment. 1t Is nevertheless considered
approprliate to permit Member States to postpone application of this
provision for three years, thereby also enabling Member States to take
the necessary measures to ensure the independence of brokers (Artlicles
13 and 24 b, paragraph 2).

(2) 0J No C 298 of 27.11.1989, p. 2.




As far as ‘"composite" wundertakings are .concerned, It was deemed
important to provide that their legal regime wlil be examined In the
light of the report to be drawn up by the Commission in accordance with
Article 39, paragraph 2 of the 1979 Dlrective. On the other hand, it
is appropriate to relax stralght away the legal regime for a limlted
period while the examination of that regime Is being carried out
(Article 18).

The Commission also considered |t necessary to medify the provisions
concerning the relations with third countries and to take over, with
the necessary adaptations, the text finally adopted for the Second
Banking Directive.

This text, which Is more complete than the former one, contains precise
and operational provisions for two cases : firstly, the case whsre a
third country does not provide Community insurers with effectlvq market
access comparable to that offered by the Community to Iinsurers from
that third country ; secondly, the case where a third country does not
provide Community Insurers national treatment offering the same
competitive opportunities as to insurers of that third country and
where the conditions of effective market access to that country have

not been fulflilled.

When considering such cases, the Commission proposes that the duration
of the measures referred to in Article 32b, paragraph 4 of the first
directive 79/267/EEC should be set at six months. Furthermore, the
Commisslon proposes to have recourse to the committee procedure variant
It a), which Iis more appropriate than procedure variant> 111 b)
(Article 9). '



Amended Proposal for a
SECOND COUNCIL DIRECTIVE

on the coordination of laws, regulations and administrative

provisions relating to direct Life assurance, laying down
provisions to facilitate the effective exercise of freedom to

provide services and amending Directive 79/267/EEC

Initial Proposal Amended Proposal

THE COUNCIL OF THE EUROPEAN COMMUNITIES, Unchanged

Having regard to the Treaty establishing the European
Economic Community, and in partcular Artcles 57 (2)
and 66 thereof,

Having regard to the proposal from the Commission,

In cooperation with the European Parliament,

Having regard 10 the opinion of the Economic and
Social Committee,

LN

Whereas it is necessary 1o develop the internal market in
life assurance and in the operations referred 10 in the
tirst Council Directive 79/267/EEC of 5 March 1979 on
the coordination of laws, regulations and adminiscrative
provisions relating to the taking-up and pursuit of the
business of direct life assurance ('), hereinafter called ‘the
First Directive’; whereas, in order o achieve that
objective, it is desirable to make it casier for assurance
undertakings having their head office in the Community
to provide services in the Member States, thus making it
possible for policv-holders to have recourse not only to
assurers cstablished in their own country, but also to-
assurers which have their head office in the Community
and are established in other Member States;

Whereas, under the Treaty, -anv discrimination with
regard 1o freedom 10 provide services based on the fact
that an undertaking is not established in the Member
State in which the services are provided has been
prohubited  since the end of the waasitionat period;
whereas that prohibition applies w services provided
from any esuablishment in the Community, whether it be
the head office of an undertaking or an agency or
branch:

() O} NO L 63, 13. 3. 1979, p. I.




Whereas, for pracuca[ rca.sons, it is desirable to chnc
prowsnon of services waking-'into+ account- : both ™ the
assurer’s  establishment  and the  place ~where.” the
commitment is 10 be covered; whereas, Lhcrcforc\_ -
commitment should also be dcfmc:d whereas,~moreover,
it is desirable to distinguish berween acuivivies pursucd by
wav of establishment and acuvides pursued” by way:of
freedom to provide services;

Whereas it is desirable 10 supplcmcn( the Flrst Councxl-
Directive of 5 March 1979.in order, in pnmcul:r to
clarily the powers and means of Guervmnn vested i {lh(
supervisory authoriues; whereas it is also chxrablc w.la
down spccaf:c pro»mons regarding the taking-up, pursui
and supervision of activity by way of frccdom o provnd'
scrvices; X

Whereas policy-holders who, by virue of the fact tha
they take the inttiatve in entering into a commitment.in_
another State and thus place themscives under thc. )
protection of the legal system of that other State; do not "
require special protection in the State of the commitment . .
should be granited complete freedom to avail thcmsc[vcs Iy
of the WldCSL possible market in life assurance and in the:
operations referred o in the -First Directive;- whereas; .-
other policy-holders should also be afforded adcquate-'.-
protecuon; .

Whereas, in the case of group assurances and certain
individual pensions assurances, the multiplicity and
complexity of the various schemes and their close
connection with sacial security schemes call for careful
study; whereas they should therefore be excluded from
the scope of the provisions specific 10 freedom to provide -
services contained in this Directive; wheres they will
form the subject mauer for another proposal fr)r ]
Direcuive; : )

Whereas the provisions in force in the Member States
regarding contract law applicable o the activines
referred to in the First Directive continue to differ;
whereas the freedam to choose, as the law applicable 1o
the contract, a law other than that of the Suate of the
commitment may be granted in certain cases, in
accordance with rules which ke into account specific
circumstances;

Unchanged

Unchanged

Unchanged

whereas 1in the management of some group pension

funds, the multiplicity and camlexity of the
various schemes and their close conrection with
social security schemes call for careful study;
whereas they should therefore be excluded from
the scope of the provisions specific to freedom
to provide services contained in this Directive;
whereas they will form the subject matter of
arother proposal for a Directive;

Unchanged



Whereas the First Directive’s provisions on wansler of
pordolio should be veinforced and supplemented by
provisions spedifically concerning the transfer o another
undertaking of the portfolio of contracts concluded by

way of freedom o provide services;

Whereas, in the interests of protecting policv-holders,
Member States should, at the present stage of the coor-
dination process. be given the option of hmiting the
simultaneous pursuit of activity by way of freedom wo
provide services-and acuvicy by way of establishment;
whereas no such limitation can be provided for where
policy-holders do not require such protection:

Whereas the waking-up and pucsuit of activite by way of
freedom 1o provide services should be subject 10
procedures guaraniceing the assurance undertaking's
compliance with provisions regarding financial guaran-
tees, conditions of assurance and premium rates; whereas
those procedures may. be relaxed where the activity
pursued by way of freedom.to provide services covers
policy-holders who, by virue of the characteristics of the
commitment they propose to enter into, do not require
special protection in the Srate of the commument;

Whereas, however, in the case of this second category of
policy-halder and where the contract is one of life,
assurante, the policy-holder should be grven the oppor-
wnity of cancelling the contract within a peried of 30°
days;

Wheeeas the First Rirective adopied  the principle of
prohibiung the simuliancous pursuit of the actviues
covered by the First Direciive on the coordinadon of
non-life insurance and those covered by the First
Directive; wheras, while it authorized the conunued
existence of existing composite undertakings, it stated
that they may not set up agencies or branches for life
assurance; whereas such undertakings should likewise be
prohibited from covering by wav of freedom to provide
services commitments referred 1o in the First Directive;

Whereas it is necessary 1o make provision for special
cooperauon in the sphere of freedom 1o provide services
between the competent supervisory authorities of the
Member States and bewween those authorities and the
" Commission; whereas provision should also be made for

2 svsiem of penalties to apply where the underaking .

providing the service fails to comply with the provisions
of the Member State in which the service is provided:

Whereas the technical reserves, including mathematical
reserves, should be subject 1o the rules of and supervision
by the Member State in which the service is provided
where the provision of services involves commitments in
respect of which the State in which the service is received
wishes (0 proyide special protection for policy-holders;
whereas. however, if such concern o, profect policy-

Unchanged

Unchanged

Unchanged

Whereas for (ife assurance contracts
entered into by way of the free provision
of services the policy~holder should be
given the opportunity of cancelling the
contract within a period of between 14

and 30 days.

Whereas the first Directive adopted the principle of
prohibiting the simultaneous pursuit of the
activities covered by the first Directive on the
coordination of non-life insurance and those covered
by the first Directive; whereas, while it authorized
the continued existence of existing composite under—
takings, it stated that they may not set up agencies
or branches for Life assurance; whereas the specific
nature of the camitments entered into in the
insurance field under the freedom of services

regime revertheless justifies, at least on a
transitional basis as from notificationof this ..
Directive to Member States, the introduction of a " «©
degree of flexibility in the application of the
above principle;

Unchanged

Unchanged



{3)

“of a third co

holders is unjustified, the technical reserves, including
mathemaucal reserves, should remain subject to the rules.

of and supervision by the Member State in which the

undertaking is established;

Whereas some Member States do not subject life

assurance contracts and the other operations covered by -

the First Directive 10 any. form of indirect taxation, while

others apply special taxes; whereas the suructure and rate

of those taxes vary considerably berween the Member

States in which they are applied; whereas it is destrable

to avoid a siwation where those differences lead to
distortions of competiton berween undertakings in the
various Member States; whereas the application of the
1ax arrangements provided for by the Member Suate in
which the commitment is entered into is a means of
remedying such mischief; whereas it is for the Member
States 1o establish a method of ensuring that such taxes
are collected; " : .

]

Whereas the First Council Directive "of5 March’ 1979".
mnkcs.cxp.rcss provision for specific rules ‘conccmiAri:g-Lh'é:
authorization of agencies and brah‘chcslbclongingi--tb
undcrtnki-ngs whose head offices- are _outside the °
Community; whereas it is also desirable 10 provide for'a’
specific procedure for all requests -for the ‘authorization.-

of a subsidiarv of an undertaking governed by- the laws

untry or the acquisition of a participation-by

such :m'undcrmking with 2 view 110 ensuring that
Community undertakings benefit from reciprocity in the
.(h|rd countries in question; whereas ‘this Directive lays.
Jdown such a procedure, oo o

Unchanged

Whereas some Member States do not subject life
assurance contracts and the other operations covered by
the first Directive to any form of indirect taxation,
while others apply special taxes; whereas the structure
and rate of those taxes vary considerably between the
Menber States in which they are applied; whereas it is
desirable to avoid a situation where those differences
lead to distortions of competition between undertakinas
in the various Member States; whereas, pending further
barmonisation, the application of the tax arrangements
provided for by the Member State in which the commit-
mentsis entered into is a means of remedying such:
mischief; whereas it is for the Member States to
establish a method of ensuring that such taxes are
collected.

Unchanged

- whereas provision should be made for a_flexible

procedure to make it possible to assess reciprocity
with third countries on a Community basis: whereas

the aim of this procedure is not to close the
Community's financial markets but rather, as the
Community intends to keep its financial markets coen
to the rest of the world, to improve the liberalisation
of the global fimancial markets in other third
countries; whereas, to that end, this Directive .

provides for procedures for negotiating with third
countries and, as a last resort, for the possibility
of taking measures involving the suspension of new
applications for authorization or the restriction of
new authorizationss ' o

Whereas it is desirable to take into account, within
the meaning of Article 8C of the Treaty, the extent of
the effort which-needs to be made by certain economies
showing differences in development; whereas, therefore,
it is desirable to grant certain Member States tran—
sitional arrangements for the gradual application of
the specific provisions of this Directive relating

to freedom to provide services; _—

Whereas, in view of the differences in the national
legislations, it is also appropriate to grant to those
Member States which so wish transitional arrangements
enabling them to adapt their legislation before
applying in their entirety, as regards group insurance
contracts linked to a contract of employment or the
intervention of a broker, the provisions of this
Directive relating to the case where the policy—
holder takes the initiative to conclude a contract by
of provision of services;
way ot pi 4 0




HAS ADOPTED THIS DIRECTIVE;:

The
(2)
(b)

For
(a)

(b)

(c)

(d)

(e)

f

(g)

G

O]

TITLE 1
General provisions
Article 1

object of this Directive is:
to supplement First Directive 79/267/EEC;

1o lay down specific provisions relating to freedom.
1o provide services in respect of the activites referred
w0 in the first Directive, such provisions being set
forth in Title 11T of this Directive.

Article 2

the purposes of this Directive:
‘First Directive’ means Directive 79/267/EEC;

‘undertaking’:

— for the purposes of Tides I and II, means any |
undertaking which has received official auth- .
orization under Arucle 6 or Article 27 of the |

First Directive,

— for the purposes of Titeles 111 and IV, means any
undertaking which has received official auth-
orization under Anticle 6 of the First Direcuye;

‘establishment’ means the head office, an agency or a
branch of an undecrizking, having regard o Arucle 3;

‘tommitment’ means a commitment represented by,
one of the kinds of insurance or operation referred
to in Arucle 1 of the First Direcuive;

‘Member State of the commitment’ means the Member
State where the policy-holder has his  habitual
residence or, if the policy-bholder’is a legal person,
the Member State where the lawer’s establishment, to
which the coatract relates, is situated;

‘Member State of establishment' means the Member
State in which the cstablishment covering  the
commiument is situated;

‘Member State of provision of services’ mcans the
Member State of the commitment where' the
commiument is covered by an establishment situated

in another Member Suate;

‘parent  undertaking’ means a parent undertaking
within the meaning of Article 1 of Seventh Council
Dircctive 83/349/EEC of 13 June 1983 based on
Article 54 (3) (g) of the Treaty, on consolidaied
accounts (*};N :

“subsidiary’ means a subsidiary undertaking in
accordance with Article 1 of Directive 83/349/EEC.

(') OJ No L 193, 18. 7. 1983.

Article 1

Unchanged

(b) lay down specific provlslohs relating

to freedom to provide services in
respect of the activities referred to
in the sajd Directive, such
provisions belng set forth In Title
Il of this Dlrectlve.

Article 2

Unchanged

(h)

N

"parent undertaking "means a barent

undertaking wjthip the meaning of
ir i
83/349/EEC(2); -

“subsidlary" means a subsidiary
undertaking within the meaning of
Articles 1 and 2 of Directive
83/349/EEC: ~~ any subsidiary
undertaking shall ajso be regarded as
a___subsidiary the parent
undertaking which Is at the head of
those undertakings. '

(2)

0J No.L 193, 16.7.1983.
A4




Article 3

For the purposes of the First Directive and of this
Directive, any permanent presence of an undertaking in
the territory of a Member State shall be treated in the
same way as an agency or branch, even if that presence
does not take the form of a branch.or ageacy, but

consists merely of an office managed by the under-’

taking’s own staff or by a person who is independent but
has permanent :xuthonty 1o act for the undertaking as an
agency would:

TITLE N
Provisions supplementary to the First Directive
Article 4

. The faw applicable to contracts relatng 1o the ac-
tivities referred to in the First Direciive shall be the law
of the Member State of the commitment. However,

where the faw of that Sute so allows, the partics may

chovse the law of another country.

2. Where, in one of the cases referred 10 in Article 13,
the policy-holder has his habitual residence in a Member
State other than that of which be is a national, the
partics may choose the law of the ‘Member State. of
which he is a nauonal.

3. The Member State whose law governs the contract
may not, in a case falling within Arucle 13, seek to
prevent the policy-holder from entering into any contract
relating to a2 commitment which may be lawfully
undertaken in the Member State of establishment.

4. Where a State includes several territonal units, each

of which has its own rules of law concerning contracwual”

obligations. each unit shall be considered a country for

the purposes of identifying the law applicable undcr ths :

Directive.

- . SR}
A Member State in which various territorial ynits have
their own rules of law concerning contracwual obligations -
shall not be bound w apply the provisions of this
Directive 10 conflicts which arise between the laws of
those units.

5. Nothing in thm Article shall restrict the applncnnon
of the rules of the law of the forum in a sitvation where .
they are mandatory, irrespective of .the law or.hcrw:sc-

applicable to the contract.

If the law of 2 Member State so stipulates the mandacory
rules of the faw of the Membe: Sute of the commitment
may be applied if and in so far as, under the law of that
Member State; those rules must be :lpplned whatcvcr the
law applxcnblc 1o the conrrac

6. Sub;cu o the prcccdmg par:)."r:tphs, u:' Mcmocr
Sl:ucs shall 'zpph w0 the assurance contracis referred 1o
in this Dirccuve their genéral rules of private inter-
natjonal faw concerning contractual obligagons.

Article 3

Unchanged

Article &

Unchanged

2. Where the policy-holder is a natural person
and has his habitual residence in a Member State
other than that of which he is a national. the
parties may choose the law of the Member State of
which he is a national.

Deleted’

3. Where a State includes several territorial units,

each of which has its own rules of law concerning
contractual obligations, each unit shall be considered
a country for the purposes of “identifying the law
applicable under this Directive.

A Member State in which various territorial units

have their own rules of law concerning contractual
dbligations shall not.be bound to apply the provisions
of this Directive to.conflicts which arise between
the laws of those units.

_4. Nothing in this Article shall restrict the appli-

cation of the rules of the law of the forum in a
situation where they are mandatory, irrespective of
the law otherwise applicable to the contract..

If the law of a Member State so stipulates, _the
mandatory rules of the Law of the Member State of
the commitment may be applied if and in so far as, under
the the law of that Member State, those rules must be
applied whatever the law applicable to the contract

_5. Sbject to the preceding paragraphs, the Member

States shall apply to the assurance contracts referred
to in this Directive their gereral rules of private

international law concerning contractual obligations.

A2



Arucle s . ArticLe 5

The foillowing paragraph is added to Article 23 of the
First Directive:

3. Fach Member Swuate shall ke a2l sweps Unchanged
nccessary o ceosure that the authorities vesponsible

for supervising assurance undertakings have  the

pawers and*means necessary for supervision of the

activitics of assurance undertakings established within

their territory, including acuviues engaged in ousside

that territory, in accordance with the the Council

Dircctives goverming  those acuvitues and for the

purpose of ensuring that they are impleménted.

Those powers and means must, in parucular, enable
the supervisory authorities t0:

— make detailed inquiries abou: the uAderaking’s
siwation and the whole of s business inter alia
by '

— gathering  information  or  requiring  the
submission  of  documents  concerning
assurance business,

— carrying out on-the-spot investigations a1 the
- undertaking's premises,

— take any measures with regard 1o the underaking
which are appropriate and necessary to ensure
that the activities of the undermaking remain in
conformity with the laws, regulatdons and admin-
istrative provisions with which the underaking
has 10 comply in each Member State and in
parucular with the scheme of operations in so far
as 1 remains mandatory, and 10 prevent or
remove any irregularities prejudicial o ‘the
interests of policy-holders,

— cnsure that measures required by the supervisory
auvthorities are carricd oo, 1 need be by
enforcement, where appropriace through judicial
channels. i

Member States may also make provision for the
supervisory authorities 1o obtain any information
regarding contracts which are held by intermediarics.’




Article 6

1. Article 25 of the First Directive is hereby deleted.
2. " Fach Member Stare shall, under the candaions laid

down by nadonal law, amhorize undertakings which are
established within its werritory to transfer all or pant of
their portfolios of contracts for which that State is the
State of the commitment to an accepting office estab-
lished in that same Member State if the supervisory auth-
orities of the Member State in which the head office of
the accepting office s sitvated certify that the latter
possesses the necessary margin of solvency after taking
the wransfer into account.

3. Fach Member State shall, under the condiions lad
down by nauonal law, authorize underiakings estab-
lished within its territory to transfer all or part of their
ponrfolios of conwacts concluded in the circumstances
referred 1o in Article 10 (1) to an accepung office estab-
lished in the Member State of provision of services if the
supervisory authariues of the Member State in which the
head office of the accepring office is situated cerufy that
the tater possesses the necessary margin of solvency
afier taking the transfer into account.

4.+ Fach Member Stare shall, under the conditions laid
down by nanonal law, auwhorize underiakings estab-
lished within fts territory 10 transfer all or part of their
porifolios of contracs concluded in the circumstances
referred to in Ardicle 10 (1) to an accepiing office estah-
hished in the same Member State if the supervisory auth-
oritics of the Member State in which the head office of
the accepting office is situated certify thar the accepung

office possesses.the necessary margin of solvency after .

taking the transfer into account and if it fulfils the
conditions set out in Articles 11, 12, 14 and 16 14 the
Member State of provision of services.

5. In the cases referred to in paragraphs 3 and 4, the
supervisory authorities of the Member State in which the
transferning underntaking is established shall authorize the
transfer after obtaining the agreement of the supervisory
authorities of the Member State of provision of services.

6. If 2 Member State, under the conditions laid down
by national law, authorizes undertakings established
within its territory to transfer all or part of their port-

folios of contracts 1o an accepting office established in-
another Member State which is not the Member State of

provision of services, it shall ensure that the following
" conditions are fulfilled: o :

— the supervisory authorities of the Member State in
which the head office of the accepting office is
situated certify chat the lauer possesses the necessary

margin of solvency after taking the transfer into '

account,

Article 6

Unchanged

Ay



— the Member State in which the accepting office is
established agrees,

— the accepting office fulfils the conditions set out in

Articles 11, 12, 14 and 16 in the Member State of *
provision of services, the law of-that Member State’

provides for the possibility of such a transfer and that
-Member State-agrees-to the transfer. ’

7. A tansfer authorized in accordance with this
Arucle shall be published, under the conditions laid
down by national law, in the Member State of the
commitment. Such transfer shall be automatically valid
against policy-holders, assured persons and any other
person having rights or obligations arising out of the
contracis transferred.

_ This provision shall not affect the right of Member
States to provide that policy-holders may cancel the
contract within a given period afer the vansfer.

Unchanged




Article 7 Article 7

Article 22 (2) of the first Direcuve is replaced by the Article 22(2) of the first Directive shall be
foliowing: replaced by the following:
. “I'he halian Republic shall ake all steps to.ensure "The Italian Republic shall take all steps to
. that the requirement that undertakings established ensure that the requirement that undertakings
within its werrtory cede part of their underwriting o established in its territory cede part of their
the Istituto Nazionale di Assicurazioni is abolished underwriting to the "Istituto Nazionale di

within two “vears of the date of implementation of

S Assicurazioni” is abolished no later than.... "
this Direcuve.

Article 8 o .A_PE.'_C_LE_S

_ 1. The heading of Title IIl of the First Directive is
replaced by the following: ’

TITLE 1A Unchanged
Rules applicable 1o agencies or branches established
within the .Community and belonging to under-
takings whose head offices are ouwside the
Community’.
2. The following heading is placed afier Article 32 of
the First Directive: :
‘TITLEIN B
Rules applicable to subsidiaries of parent under- _,

takings governed by the laws of a third country and
W acquisitions ~ of participations by such parent
" undertakings’.

|6



Article 9

Title .1t B shall comprise an Aricle 327, the wext of
which 15 as follows:

‘1. Requedts for authorization .of ~a subsidiary
whose parent undertaking is governed by the laws of
2 third country or the acquisition of a participation
therein as provided for in paragraph 3 shall be
subject (O\I.ht procedure laid down i this Arucle.

2. The competent authorities of the relevant
Member State shall inform the competent authorities
of the other Member States and the Commission of
the request for authorization.

3. Member States shall provide that where an
undertaking governed by the laws of a third country
1s considering the acquisition of a participation in an
insurance undertaking established in the Communicy
“such that the lauer undertaking will become its
subsidiary, it shall inform the competent authorities
of the Member State concerned. These authorities
shall inform the competent authorities of the other
Member States and the Commission.

4. The competent authorities of the Member State
concerned must suspend their decision regarding
requests as referred o in paragraphs 2 and 3 until the
procedure provided for in paragraphs 5 and 6 is
completed.

5. The Commission shall, within threc months of
receiving the information provided for in paragraphs
2 and 3, examine whether all underakings of the
Community enjoy reciprocal treatment, in particular
regarding the establishment of subsidiaries or the
acquisition of participations in insurance under-
takings in the third country in question.

6. If the Commission finds that reciprocity is not
ensured, it may extend suspension of the decision
referred to in paragraph 4, afier having consulted the

competent authorities of the Member States under-

the collaboration procedure provided for in Article
3s.

7. The Commission shall present suitable proposals
10 the Council with a view to achieving reciprocity
with the third counuy in question.’

Article 9

The fallowing Articles 32a and 32b shall be added

to Title III B of the first Directive:

Article 32a

The competent authorities of the Menber'States_‘
shall inform the Commission: -

subsidiary one or more parent undertakings
of which are governed by the laws of a third
country. The Commission shall inform the
Insurance Committee referred to in

Article 320(6) accordingly;

(b) whenever such a parent undertaking acquires
a holding in a Community insurance under—
taking which would turn the latter into its
subsidiary. The Commission shall inform
the Insurance Committee referred to in_
Article 32b(6) accordingly.

when authorization is granted to the direct or
indirect subsidiary of one ore more parent
undertakings governed by the law of third
countries, the structure of the group shall be
specified in the notification which the

competent authorities shall address to the
Commission.

Article 32b

1. The Member States shall inform the Commission
of any gereral difficulties encountered by
their insurance undertakings in establishirg
themselves or carrying on their activities_
in a third country. ' :

2. Initially no later than six months before the
application of -this Directive, and there-
after periodically, the Comission shall draw
W a report examining the treatment accorded
to Community insurance undertakings in third
countries, in the terms referred to in
paragraphs 3 and 4, as regards establishment
and the carrying on of insurance activities,
and the acquisition of holdings in third-
country insurance undertakings. The .
Comission shall submit those reports to the.
Council, together with any appropriate
proposals. . '

(+



(4)

States must 1imit or suspend thelr
decislons: -

- regarding requests pending at the

A



(b)




within a time limit which the Chairman may lay down
according to the urgency of the matter. The
opinion shall be expressed by the majority laid
down in Article 148(2) of the Treaty for adoption
of decisions which the Council is required to take
on a proposal from the Commission. When a vote

representatives of the Member States shall be
weighted as laid down in the said Article. The
Chairman shall not vote.

The Committee shall adopt ﬁle proposed measures if

they are consistent with the Committee's opinjon.

Where the proposed measures are not consistent
with the Committee's apinion or if mo opinion is
issued, the Commission shall submit to the -
Council without delay a proposal concerning the
measures to be taken. The Council shall act by a
qualified majority.

If, on the expiry of a period to be laid down in
each act to be adopted by the Council under this_
paragraph but which may in no case exceed three

months from the date of referral to the Council,

the Council has not acted, the proposed measures
shall be adopted by the Commission.

7. Measures taken under this Article shall comply
with the Community's obligations under any
intermational agreements, bilateral or
multilateral, governing the taking-up anrd
pursuit of the business of insurance under— .

takings. :

20



TITLE

Provisions relating specifically to freedom to provide:
services
Article 10

t. This Tiude shall apply ‘where an undcrml\mg,'
through an establishment situated in a2 Member. Smtc,i‘:
covers a commitment in another Member St:uc e

T

2. This Tide shall not apply to 'opcr:\ti\ons undcr'-‘:;
takings and institutions to which the First Direcuve docs",
not apply. S

3. This Tide shall likewise }101 :hpl)-r'lo comfnitmé_an;‘.

— entered into with persons othcr than natural pcrsons_
acung on their own account, o ¥

— entered into with persons having a commcrcml';
business or cmplovmcnt-bascd relationship with” Lhcf
.person or persons in respect of whose life or lives the'
assurance is wken out, whether such rclanonshlp be .
past, present or future, where the commitment is ¢
entered into by virtue of such relationship,

— cntered into with a person in respect of whose life
‘the assurance is taken out, if it is taken out by virtue
of the employment or business activities of that
. person, .

— relating 10 the operations referred to in Article | (2)

(a), (c), (d), and (e} and Article 1| (3) of the Firsc
Directive.

4. An underaking shall not cover a cOmmitment in
another Member State unless it is authorized under
Arucle 6 of the First Directive 1o cover such 2
commitment in its Member State of establishment.

Article 10
Unchanged

2.This title shall apply to:

- the types of j ance re y in

Article 1(1) of the first Directive,

- the operations referred to in Article 1(2) (@)
ard (b) of the first Directive.

3. This Title shall not apply to the gperations
and bodies referred to in Article 1) (c),
(d) and (e), Article 13) ard Articles 2,

3 and 4 of the first Directive.

Unchanged
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A rticle 11

Any underiaking which intends w provide services shall
first inform the competent authorities of the head office
Member State, and, where appropriate, of the Member
State of the establishment concerned, indicating the
Member State or Member States within whose territory
it inends 10 -provide services and the natre of the
commitments It Proposes (o cover.

Articte 11

Unchanged
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Article 12

1. Fach Member State within whose tweeritory an
undectaking intends, under conditions of freedom 1o
provide  services, to cover commuments within the
meaning ol Artcle 10 of this Directive may make the
taking-up of such acuvity conditional on official auth-
orization - so  far as the  commitments are not
comminments within the meaning ol Aricle 13; 1w that
end, 1 may require that the undertaking:

{a) produce a certficate issued by competent authorities

of the head office Member State certifving that it
possesses for its acuivities as a whole the minimum
solvency margin calculated in accordance with
Arucle 19 of the First Directive and that, in
accordance with Article 6 (1) of the said Directive,
the autorization enables the undertaking 10 operate
outside the Member Siate of establishment; :

(b)Y produce a certificaie issued by the competent auth-
ondes of the Member State of establishment indi-
cating the classes in respect of which the underiaking
ix authorized 10 transact business and verilving that
those authorities do not object 1o the undertaking’s
transacting business by way of freedom 1o provide
SCOVICes;

{c) submit 2 scheme of operations containing  the
following particulars: '
— the natwre of she commitments which the under-
aking proposes to cover in the Member State of
provision of services,
— the general and special conditions of the
assurance policies which it proposes to use there,

~— the premium rates which the undertaking
envisages applving-and the technical bases which
1 proposes (o use for each class of business,

— the forms and other printed documents which it

intends 10 use in its dealings with policy-holders,

in 5o [ar as these are also required of established under-
takings.

2. The competent authorives of the Member Siawe of -

" provision of services may require that the particulars
referred 10 in paragraph | (c) be supplied to them in the
official language of that State.

3. The competent authorities of the Member State of
proyision of services shall have a period of six months
from receipt of the documents referred to in paragraph 1
in which w grant or refuse authorization on the basis of
the compliance or non-compliance of the pariculars in
the scheme of operations submitted by the undertaking
with the laws, regulations and administrative provisions
applicable in_that Srace. '

Article 12

1. Subject to Article 13, each Member State within
whose territory an undertaking intends, by way
of freedom to provide services, to cover commit-—
ments within the meaning of Article 10 of this
Directive may make the taking-up of such
activity conditional on official authorization
insofar as the commitments are not entered into
in accordance with the arrangements referred to
in Article 13; to that end, it may require
that the undertaking:

Unchanged

Unchanged

Unchanged

- the forms and other printed documents which it
Jintends to use in its dealings with policy—
holders, insofar as these are also regquired
of established undertakings.

Unchanged

Unchanged

Such authorization may not be refused on the grounds
that some operations in the scheme of cperation, which
are subject in the Member State of establishment of
the undertaking to supervision by the authorities
responsible for the supervision of insurance under—

takings, are not subject to such supervision in the
Member State of provision of services. _
23




4. If che competent authorities of the Member State of
provision of services have not taken a decision by the
end of the period referred 10 in paragraph 3, auth-
orization shali be deemed to be refused. '

5. Any decision to refuse authorizauon or to refuse a

certificate as referred o in paragraph 1 (a) or (b) shall
be accompanicd by the precise grounds therefore and
communicated to the undertaking in question.

6. Fach Member State shall make provision for the
right o apply o the courts in respect of a refusal of
authorization or refusal to issue the certificate referred

o in paragraph 1 (a) or (b).

Unchanged
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Anrticle 13

i.  Commiumenis covered by way of. freedom to
provide services shall be subject, not 1o Aricle 12, but to
Article 14 where the policy-holder takes the inuative-in
secking 2 commitment from the undertaking. )

The policy-holder shall be decmed to have wken;the
muanve:

— where the initial contact between the policy-holder

and the underiaking, regardless of the means used, is-

made by the policy-holder,

or

— where the contract is concluded in the Member State
in which the underaking is established without there
having been any prior contact berween: the policy-

holder and the undertaking in the Member State: in

which the policy-holder has his habital residence.-

2. An undertaking which proposes o cover’
commitments in 2 Member State under the arrangements
provided for in this Article shall not solicit business .or
engage in any advertising there relating 1o such activicy
apart from publishing notices indicating its address and
:the classes in respect of which it is authorized o wansact
business in the Member State of establishment from
‘which it proposes to cover commitments.

. 3. Where the policy-holder takes the_ initatve in
secking the commitment from the undertaking through a
broker, he shall sign, before the contact with the under-
taking takes place, a statement 1o the effect that he
wishes the broker to make enquiries as to the assurance
arrangements available in one or more Member States
other than that in which he has his habiwal residence;
such broker shall be the person referred 10 in Anicle 2
(1) (a) of Directive 77/92/EEC. The broker shall not
engage in any advertising concerning the possibilicy of
secking commitments under the arrangements provided
for in this Arucle.

4. Before entering into a2 commitment under the
arrangements provided for in this Artcle, the policy-
holder shall sign a statement 1o the effect chat he wakes

note of the fact that the commitment is subject w the

rules of supervision of the country of the underaking
which is to cover the commitment.

Article 13
1. Comitments covered by way of freedom to provide

services shall be subject to Article 14 where the
policy-holder takes the initiative in seeking a
comitment from the undertaking. :

The policy-holder shall be deemed to have taken
the initiative:

- where, on the one hand, the contract is entered
into by both parties in the Member State in wnich

the undertaking is established or by each of the

parties in that party's own State of establish-—
ment or of habitual residence, and where, on the

other hand, the policy-holder has not been
contacted in his State of habitual residence by

the undertaking or through an insurance inter—
mediary or any person authorized to act for it
or by means of any solicitation of business
addressed to him personally:

- where the policy-holder approaches an infzer—
mediary established in the Member State in which

the policy~holder has his habitual residence and

carrying on the professional activities defined

in Article 2(1)(a) of Directive 77/92/EEC in
order to cbtain information on assurance
contracts offered by undertakings established in

Mamber States other than his State of habitual
residence or with a view to entering into a
commitment through the intermediary with such
an undertaking. In that event the policy-
holder shall sign a statement, the text of
which is set out under item A in the Annex,
expressly so requesting.

2. Before entering into a commitment in the cases

referred to in the first and second indents of

paragraph 1, the policy-holder shall sign a

statement, the text ot which is under item B8 ..
in_the Annex, to the effect that he notes that
the commitment is subject to the rules of
supervision of the country of the undertaking
which is to cover the commitment,

DeLeted'

Deleted
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Arnicle 14

1. - Each® Member State within whose territory an
undertzking .intends, under conditions of freedom to
providc services, to cover commitments within the
meaning of Article 13 of this Directive shall rcqulrc that
r.hc undcnakmg '

(a) produce a cenificate issued by the competent auth-
orities of the head office Member State certifving
that ‘it possesses for its. activities as a whole the
minimum solvency ‘margin ca.cuhted in accordance
with Article 19 of the First Directive and that, in
accordance with Article .6 (1) of the said Directive,

“the authorization enables the’ undertaking to operate
-outside thc Mcmbcr State of csmbhshmcnt, :

(b) produce a cenificate issued by the competent auth-
oritics of the Member State of establishment indi-
cating the classes in respect of which the underaking
is authorized to transact business and cenifying that
those authorities do not object to the underaking’s
trnnsactmg business by way of freedom o provide

- services;

© () state the nawre of the commitments which 1t
.~ proposes to cover in the Member State.of provision
of services.

2. Each Member State shall make provision of a right
to apply to the courts in respect of a refusal to issue the
cerificate referred 1o in paragraph 1 (a) or (b).

N

3. The undérnaking may commence activities as fromn
the certified date on which the authorities of the
Member State of provision of services are in possession
of the documents referred o in paragraph L.

—_——

Articie 14

whose -

1. Each Member State wlthin
territory an undertaking intends, by
way of -freedom to provide services,
to cover commltments [n accordance
with Article 13 of this Directive
shall require that the undertaking
abide by the foilowing procedure:

(a) production _of a certificate
1ssued by, the competent
authorlitlies of the head office
Member State certlifying that It
possesses for [ts activities as a
whole the minimum solvency margin
calculated in accordance with
Article 19 of the first Directive
and that, In- accordance - with
Article 6(1) of the sald
Directive, the authorisation
enables the undertaking to
operate outside the Member State
of establishment; '

(b) production of a - certificate
issued by the competent
authorities of the Member State
of establishment indicating the
classes In respect of which the
under tak ing Is authorised to
transact business and certifying
that those authorities do not
objJect to the undertakling’s
transacting business by way of
freedom to provide services;

(c) statement of the nature of the
commitments which It proposes to
cover In the Member State of
provision of services.

The above procedure shall not apply

where an activity falling under thls

Directive s not sublect, in the

Member State of the commitment, to

supervigjon by the administrative.

authorities = responsible _ for
supervising private insurance.

Unchanged

Unchanged



4. This Anicle shall also apply where the Member
State in whose territory an undentaking iniends, by way
of freedom 1o provide services, to cover commitments
other than those referred w in Anicle 13 “of this
Directive does-not make the taking-up of such activity
condmonal on official authorizaton.

This Article shall also apply where
the Member State In whose territory
an undertaking Intends, by way of
freedom to provide services, to cover
commitments in __accordance with
arrangements _ other  than  those
referred to In Article 13 of this
Directive does not make the takling-up
of such actlvity conditional on
officlial authorisation.
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Article 15
A (pf.')“C_v-holdt'\r who' concludes -an iadividual - hile
assurance contract under L condiions - of Treedom o
provide scrvices as set out in Arvcle 13 shall have a

period of at least 30 d'x\s from the ume uhm the partics
entered Into Lhc contract unhm vuhmh w0 cancel [}\c
contract. .

The giving of notice of cancellation by the palicy-holder
shall have the eFfect of releasing him from any bligation
arising from Lhc contract.

These provisions shall not apply 10 comruts of two
months’ duration or less.

The legal effects of cancellation shall be determined by

the law applicable o the contract as defined in Article 4,

notably as regards establishing the time when the parties
entered into the contract.

Article 15
1. Each Member State shall prescribe that a pohcy—

holder who_concludes an individual Ui fe_assurance
contract in one of the cases referred to in Title
III shall have a period of between 14 and 30 days
from the time when he was informed that the
contract had been concluded within which to cancel
the contract.

The_giving of notice of cancellation by the Doliéy_-_,__
holder shall have the effect of releasing_him_from

any future obligation arising from the contract.

Deleted

The other legal effects and the conditions of
cancel lation shall be determined by the law
applicable to the contract as defined in .

Article &, rotably as regards the arrangements

for informing the policy-holder that the contract

has been concluded.

2. The Menber Statesneed not apply paragraph 1 to

contracts ot six month's duration or more,
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Article 16

Member Suates” legistation shall provide that an under-
taking established in 2 Meniber State may cover within
that State by was of freedom 1o provide services from an
establishment in another Member State at least:

— commitments within the meaning of Aricle 13 of this
Direcuive,

—— commitments within the meaning of Article 10 byt
not of Article 13 coming within classes in respect of
which the undertaking established in the. first
Member Swuate lacks. authorizationi  theré in.
accordance with Article 6 of the First Direggite.- k

If. however, in the lawer ¢ase that undertaking has such’
authorization, the first Member State may prevent such:
-

provision of services,

Article 16

Unchanged

of this Directive, where they are entered into in
accordance with the arrangements _in Article 13;.

- the commitments within the meaning of Article 10
entered into in accordance with arrangements other
than those laid down in Article 13, where they fall
within classes in respect of which the undertaking
established in the first Mesber State Lacks
authorization there in accordance with Article 6 of
the first Directive.

Unchanged
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Article 17
Article- 17 .
1. Where an undertaking referred to In

I.  Where an undenaking referred o in Amnicle. 11~
Article 11 intends to amend the

intends to amend the information referred to in Aricle

£2 (1) (c) or 14 (1) (<), it shall submit the amendments to information referred to In Article 12
the competent authorities of the Member State of (1)(c), . It shal | submit the
provision of services. Those amendments shall be subj_ccvt.:;;_ amendments to the . competent.
1o the provisions of Articles 12 (3) and 14 (1), as the c:fc-é authorities of the Member State of
may be. ' S provision - of services. Those

amendments shall be subject to the
provislions of Articles 12(3) and
14(3), as the case may be.

_ . ‘¢« 1o extend its acti- 2.  Where the wundertaking Intends to
ii[icsV:;hzgmﬁf[;::;n:}:};}i l:::nr:;nﬁng of Article 10 extend Its activities to commitments
mnnOIofAnkk[3ofﬂﬁthfnhaitﬂm“fdb“‘mt within the meaning of Articie 10 in
procedure laid down in Artcles 11 and 12 _ accordance wlith arrangements other

than those lald down In Article 13 or

Article 14(4) of this Directive, It

_shatl!l follow the procedure falid down
In Articles 11 and 12.

3.  Where the undertaking intends 1o extend its acti- 3. Where the undertaking Intends to
vities to commitments within the meaning of Article 13 extend its activitles to commitments
or Article 14 (4) of this Directive, it shall follow the ln _accordance with the arrangements

procedure laid down in Articlc}sll:ndH. laid down in Article 13 or Article
, : 14(4) of this Directive, it shall

follow the procedure laid down In
Articles 11 and 14. :

o



Artsele 18

Undertahings which, by vietue ol Article 13 (3) of th
First Dirccuve, carry on simultancously the activides
referred 10 in the Annex o the First Coordination
Directive (non-life insurance) and those listed in Article
1 of the First Directive shall nor, by way of freedom 10
provide services, cover any commitments in any of the
classes referred w in the First Directive,

Artiele 19

1. Member Staes of provision of services may
. mainiain or introduce laws, regulations or administrative
pronsuons ;usuﬂcd on policy-holder protection grounds,

concerning, in parucular, approval of general and special -

policy conditions, of forms and other printed documents
for usc in dealings with policy-holders, of scales of
. premiums and of any other document necessary for the
normal exercise of supcrvision on condition that the
.rules of the Member State of establishment are insuf-
ficient 10 achieve the necessary Jevel of protection and
the requirements of the Member State of provision of
services do not go bevond wh:u is necessary in that
respect.

2. However. with regard 10 commitments within the

meaning of Article 11 of this Dircctive, Mcmber States
of pm\i\ion of services shall not lay down provisions
requiring approval or notification of gcncr:l and special
policy conditions, seales of premioms, forms and other
qu\u d documents which the undul'\kmg miends w use
m its dealings with policy-holders.

Articie 18

Undertakings which, by virtue of
Article 13(3) of the first Directive,
carry - on simul taneously the
activities referred to in the Annex
to Dlrective 73/239/EEC and those
listed In Article 1 of the first
Directive may accept commitmenis In
any of the c¢lasses referred to in the
firsi Directive bv way of orovision

Unchanged

"However, with regard to comm!tmenfs

QD1£L§Q_Jﬂlﬂ_lﬂ_ﬂg§QLﬂanQQ_ﬂlln_lﬂﬁ,
arrangements described Iin Articie 13
of thls Directive, Member States of

provision of services sha!l not lay

down provisions requiring approval or

notification of general and speclal

policy conditions, scales of

premiums, forms and other printed

documents which - the under taking

intends to use In Its dealings with

policy~-holders.




Article 20

I r‘\nv undcrnkmg providing services shall submit 1o
" the competent” ‘quthorities of “the Mémber Suate of
“provision of services all documents-requested of it for the

purposes of implementing this Article, in-so far as under-
takings established there are also obliged w do so.

2. [ he compe dent authorities of a2 Member State
L\nhh\l\ that an uidé riaking providing services within it
teeritory *doés not comply with the leégal provisions
applicable 1o it in that State, such authoniues shall
request the undenaking mmu—nul fo’put an end to the

irregular situagon! . -
. P N

230 I dhe undertaking in question fails o comply with
the request referred o in paragraph 2, the competent
authorities of the Member Scateof provision of services
shall inform the competent authoriues of the Member
State of establishment :1ccord|ngl\ The lauer authorities
shall take all appropriate steps to ensure that the under-
taking concerned puts an end 10 the irregular situation.
The nature of those measures shall he communicated to
the authorities of the Member State of provision of
services.

‘The competent authonities of the Member State of
provision of services may also apply 10 the competent
-, authorities responsible for the head office of the
assurance undertaking if the services are being provided
by agencies or branches.

4. Hf, despitc the steps thus waken by the Member State
" of establishment, or because such steps prove inadequate
ore-are lacking in the Member Suie in question, the
undertaking persists in violating the legal provisions in
force in the Member State of provision of services, the
latter Member State may. after informing the supenvisory
autharities of the Member State of establishment, take
appropriate  steps 1o prevent  further irregularities,
mchudhing, in se fav ax it ds steicHy necessary, the

Article 20

Unchanged
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prevention of the further covering of commitments by
the undertaking by way of freedom to provide services
within izs territory. In the case of commitments covered
by way of freedom to provide services other than those
within the meaning of Article 13 of this Directive, such
steps shall include withdrawal of the authorization
referred 10 in Article 12. Member States shall ensure that
within their territory it is possible to effect the notifi-
cations necessary for such steps.

5. The foregoing provisions shall not affect the righe
of Member States to punish irregularities committed
within their territory.

6. If the underaking which has commiticd the irregu-
larity has an establishment or owns property in the
Member State of provision of services, the supervisory
authorities of the latter may, in accordance with natonal
law, apply the administrative penalties prcscribcd for
such irregularity by way of enforcement against such
csnbhshm:m or property.

-~

7. Any step taken under paragraphs 2 o 6 involving
penalties or restrictions on the provision of services must
be properly justified and communicated to the under-
taking concerned. Even such measure shall be subject 1o
the right 10 apply to the courts in the Member State in
which the authorities adopted it

8. Where steps arg taken under Article 24 of the First
Directive, the competent authorities of the Member State
of provision of services shall be informed accordingly by
the authority which wtakes them and, where the steps are
~ taken under p'xragraphs 1 and 3 of the said Article, take
whatever acuion is necessary to safeguard the interests of
assured persons.

In the event of withdrawal of authorization under Article
26 of the First Directive, the competent authorities of the
Member Suate of provision of services shall be informed
accordinglv and shall take :lppropn:u:c steps to prevent
the cstabhshmcnt concerned from continuing 10 conclude
assurance contracts by way of freedom to provide
services within the territory of that Member. State.:

9.  Every two years the Commission shall submit 1o the
Council a report sumimarizing the number and type of
cases in which, in each Member State, decisions refusing
authorization have been communicated under Article 12
or measures have been taken under paragraph 4.
Member States shall cooperate with the Commission by
providing it with the information required for the report.

prevention of the further covering of
commitments by the undertaking by way
of freedom to provide services within
its territory. iIn the case of
commi tments covered by way of freedom
to provide services Jn accordance
with arrangements other than those
referred to in Article 13 of this
Directive, such steps shall Iinclude
withdrawal of the authorisation
referred to In Article 12. Member
States shall ensure that within thelr
territory It Is possibie to effect
the notifications necessary for such
steps.
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Article 21

In the event of an assurance undertaking being wound
up. commitments arising from contracts underwritten by
way of freedom to provide services shall be met in the
same way as those arising from that undertaking’s other
assurante coatracts, no disunction being made on
grounds of the nationality of assured persons or bene-
ficiaries.

Article 22

I.. Where an operation is offered by way of {rcedom
o proyidc of services, the policy-holder shall, before any
commitment is entered into, be informed of the Member
State in which the head office. agency or branch with
which the contract is to be concluded is established.

Any document issued o the policy-holder shall contain
the information referred 0 in the  preceding
subparagraph.

2. The conuact or other document granting cover,
together with the assurance proposal where it 1s binding
upon the proposer, shall specify the address of the estab-
lishment which grants the cover and that of the head
office.

- 28 -

Article 21

Unchanged "’

Article 22

Unchanged

Any document lésued to the policy-holder

or fo the Insured shall contaln the
information referred to In the preceding
subparagraph.

Unchanged
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Article 22a

Every establishment must inform its supervisory
authority in respect of operations effected by way
of provision of services of the amount of the
premiums, without deduction of reinsurance,
receivable by Member State and by each of classes
I to VI, as defined in the Annex to the first
Directive.

This information shall be provided separately for
commitments covered in accordance with the
arrangements in Article 12 of this Directive and
for those covered in accordance with the arrange~
ments in Article 14.

The supervisory authority of each Member State shall

forward this information to the supervisory
authorities of each of the Member States of
provision of services which so requests.

(o)



Article 23

1. Where the provision of services is condivonal upon
authorization by the Member State” of provision of
services, the amount of the wehmicat reservey, tncluding
mathematical reserves, and the rules on profiL sharing
and on the suPrender and paid-up values for the
contracts ¢oncerned shall be determined vnder the super-
vision of that Member State in accordance with the rules
it has laid down or; failing such rules, in accordance
with esublished practice in that Member State. The
covering of those reserves by equivalent and mawhing
assets, the location of those assets and the applivation of
the rules on profit sharing and on surrender and paid-up
values shall be under the supervision of that Member
State in accordance with its rules or pracuce.

2. In all other cases, those various operations shall be

under the supervision of the Member State of estab-’

lishment, in accordance with its rules or practice.

3. The Member State of establishment shall ensure
that the reserves relating to all the contracts which the
undertaking  concludes  through the  esiablishment
concerned are sufficient and covered by equivalent and

_matching assets.

4. Inthe circumstances referred o i paragraph £, the
Member State of establishment and the Member Ste of
provision of services shall exchance anyv informaton
necessary for carrving out their respective duties under
paragraphs 1 and 3.

Article 23

Unchanged

Unchanged

Unchanged

Unchanged
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Article 24

Every assurance contract concluded by wav of freedom
o provide services shall be subject only to the indirect
taxes and parafiscal charges on assurance premiums of
the Member State of commitment within the meaning of
Arucle 2 (o). '

The law applicable w the contract pursuant o Article 4
shall not affect the tax arrangements applicable.

Each Member State shall, subject to subsequent harmon-

1zation, apply 1o underakings which provide services in

its territory its own national provisions concerning
measures 10 ensure the collection of indirect taxes and
_parafiscal charges duc under the first subparagraph.

Article 24

Without prejudice to any subsequent
harmonisation, every assurance contract
concluded by way of freedom to provide
services shalil be sublect only to the
indirect taxes and parafiscal charges on
assurance premliums of the Member State of
the commitment within the meaning of
Article 2(e), and. In the case of Spain,
Yo the surcharges Jegally fixed to assist
the Spanish body  "Consorcio de
compensacion de Seguros” in its function
of compensating for losses resuiting from
ihe occurrence of exceptlional events In
ihat Member State.

Unchanged

Subject to future harmonlisatijon each
Member State shall apply to undertakings
which provide services In its territory
its own natlonal provislons concerning
measures to ensure the collection of

indirect taxes and paraflscal charges due

under the first paragraph.
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(i) Spaln: Until 31 December 1995:

3%



(111)  Portugal: Untif 31 December 1998:

- PBortugal _may Limit the
commitments for which [t s
I : Stat : —
of services to those entered
Into in accordance with the
arrangements referred to in

Portugal.




TITLE IV
Final provisions
Article 25 ‘

The Commission and the competent authorites of the
Member States shall collaborate closely with a view 1o
{aciliating the supervision of the kinds of insurance and
the_operations referred to i the First- Direcuve within
the Communny.

Lach Member State shall inform the Commission ol any
major difficulties 1o which application of this Directive
gives rise inter afia 1o 2 Member State becoming aware
of an abnormal wransfer of business referred 1o in the
First Dircctive o the deriment of undertakings estab-
lished in its weritory and o the advantage ol agencics
and branches located just beyond s borders.

The Commission and the competent authorities of the
Member States concerned shall examine such difficuluies
as quickly as possible in order to find an appropriate
solution.

Where necessary, the Commission shall submit appro-
priate propesals 1o the Council,

Article 25

Unchanged
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Article 26

The Commission shall Torward 10 the Council and the
European Pagiament regular reports, the fieston ...oon
the development of the market in assurance and oper-
ations vansacied under conditions of freedom o provide
services.

Article 27

Member Staes shall amend their national provisions to
comply with this Directive within 18 months of the date
of its notificavon and  shall forthwith inform the
Commission thereof.

The provisions amended in accordance with this Arucle
shall he applied within 24 months of the date of noufi-
cation of this Direcuve.

Article 28

Upon notification of this Direcuve, Member States shall
ensure thac the texts of the main laws, regulations or
administrative provisions which they adopt in the field
covered by this Directive are communicated o the
Commission:

Article 29

This Direcuve is addressed 1o the Member States.

Article 26

Unchanged

Article 27

Member States shall amend their natlonal
provislions to comply with thils Directive

within twenty-four months of the date of
its notiflilcation and shail forthwlth
inform the Commission thereof.

The provislions amended in accordance with
the first paragraph shall be applied

within thirty months of the date of
notification of this Directive.

Article 28

Unchanged

Article 29

Unchanged
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ANNEX

A.

Statement to be signed by the policy-
holder under Article 13(1), second

indent :

"I hereby state that I wish (name of
intermediary) to provide me with.
information on assurance contracts

offered by undertakings established
in Member States other than (Member

State of habitual residence of
policy—-holder). I understand that

"such undertakings are subject to the

supervisory arrangements of the State

in which they are éestablished and

not to the supervisory arrangements

of (Member State of habijtual
residence of policy-holder)."

Statement to be signed by the policy-

holder under Article 13¢(2) -

"I hereby take note that (name of
assurer) is established in (Member -
State of establishment of _assurer).
and I realise that supervision of
that assurer is the responsibility

of the supervisory authorities. in
(Member_ State of establishment of =~
assurer) and not the reésponsibility:

“of the authorities .in (Member.State

of habitual residence of policy-

-holder).“,

4(2,
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