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EXPLANATORY MEMORANDUM 

PART ONE GENERAl 

1.0 !ntroduct !on 

1 • 1 . The present 0 i rectI ve aIms to provIde a harmon I zed and stab I e 

legal regime protecting databases created within the Community. 

According to the "Panorama of EC Industry 1990", at the present 

time one quarter of the world's accessible on-line databases are 

of European origin compared with the US share of the_.world market 

of 56%. However. the gap between the US and European markets Is 

closing. compared with the situation ten years ago when the 

European market. was only one tenth the size of that of the US. 

According to recent figures. Western Europe's on-line Information 

market Is valued at around 2.4 billion US dollars, or 2.188 

b I I I I on E CU . 

The market for CO ROM. products Is also growing quickly although 

It Is still less substantial than the on-line market since the 

total world market for drives and disks amounted only to around 

368 mll'llon ECU In 1988 of which a third was devoted to Internal 

pub II cat Ions. 
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1.2. This new and growing sector Is of considerable Importance to the 

economic development of the Community, both as a sector In Its 

own r lght and also as a service which underpins commercia I, 

Industrial and other activities of all kinds. ~he availability of 

up-to ·date comprehensive sources of information, and the ability 

to store and manipulate large quantities of data are key factors 

In today·s competitive business environment. 

Increasingly such Information and data Is International In 

character, originating and circulating In countries around the 

world on a dally or hourly basis, subject to rapid and constant 

change, and yet having a profound and far-reaching effect on the 

economic, commercial and political environment. 

1.3. Databases are also Increasingly the "hypermarkets• of the future 

for the products of Intellectual creativity. Every year there are 

more new i llms. books. press and per lod lea I pub II cat Ions to be 

archived. new sound recordings. videos. photographs. art 1st lc 

works to be collected and catalogued. Traditional retal I 

distribution outlets for such goods have either to become highly 

specialized or to carry Increasingly larger and larger ranges of 

stock. The trend will be In the long term towards greater user 

accessing of works from databases via networks or satellites 

rather tha~ user acquisition of copied of works fixed on material 

supports. This trend can already be seen In some professions such 

as legal practices where on-line access to legal databases Is a 

more efficient solution In many Instances than the collection of 

an extensive library of legal texts In paper form. 
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1.4. Not surprisingly In view of the comparative youth of the sector, 

the legal environment In which ·database authors, makers and 

operators have to function Is far from mature. 

Divergencies and anomalies exist In the legislation of the.Member 

States on the question of the legal protection of databases. In 

many Instances database operators rely on contract law as the 

only basis for the marketing of. their goods and services. Unless 

a stable and uniform legal environment Is created wi'thln Europe, 

Investment In the creation of databases within the Community will 

not keep pace with the demand for on-line Information ·services. 

That demand ·Will easily be met by. foreign database operators 

transml t t lng theIr servIces from outs Ide the CommunIty. to the 

potential detriment of the database sector In Europe and of those 

who rely on Its services. 

LS. · Ttlerefore the Commission, following the publlcat ion _In 1988 of 

the· Green Paper on Copyr I gtit and the Cha 1 ienge of Techrio logy 1 n 

which the question of the legal proteiiton of databases was 

raised In chapter 6, proceeded In April 1990 to a. hearing of 

views· on the Issue. and solicited Informed opinions by means of 

studies and Individual responses as to the appropriateness of 

action by the Community. 
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2.0. The economic and legal situation 

2.1. The sl tuat Jon as regards the database marlcet In Europe: The 

Internal Market and the growth of trans-border data flows 

2.1.1. 

2.1 .2. 

·. 

Information Is considered more and more as a tradeable 

commodity which Is subject to economies of scale due to the 

Increased cost of collecting. codifying. distributing relevant 

data on top of a considerable Initial Investment. Technical, 

legal, commercial and financial Information Is a resource of 

great value which Is sold at high prices by specialised 

companies. 

1 n order t.o tacl< 1 e the 

I nd I SJ)ensab I e to brIng 

Information explosion It has become 

In ·the new t~chnolog les (InformatIcs 

and computer communI cat Jon) 

Information services. These 

upsetting the traditional 

for the provision of effect lve 

new technologies are·. however. 

equll lbrlum of the Information 

economy. The same Information may be transmitted via 

different. coexisting generations of services. and traditional 

press and book publishers find themselves Increasingly In 

competition with unconventional publishers who communicate 

through. optical media, radio, TV channels and new onl lne 

Information services. 
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As a result of these changes, Europe Is faced with a 

challenge. It possesses some notable advantages an 

abundance of raw Information material In science, technology 

and culture, a strong ~ress and publishing lndus~ry, a 

competitive Industry and expertise In the field of 

te.lecommunlcatlons and a very real Innovative capacity In the 

sector of Information services, as shown by the exceptional 

success of videotext services within certain countries. 

However, Its position on the world Information marlcet has 

become relatively wealcer since the advent of electronic 

services. The Community· marlcet Is fragmented by many 

technical, legal and linguistic barriers. This fragmentation 

hinders the free movement of lnfo'rmat lon services' and 

therefore prevents the achievement of the economies of scale 

which are necessary In order to l~ulnch· advanced Information 

services. In addition, a number of uncertainties as regards 

technological _trends, regulations and marlcet ·response to new 

products and services handicap private Investment In the area. 

The term "electronic Information services" covers a multitude 

of offerings today bibliographic databases, electronic 

directories, real-time financial Information services, full­

text databases which may be delivered through a variety of 

media, such as 

online ASCII. database services, 

videotext services, 

CD-ROM databases, or 

new delivery media· (audlotext and broad~astlng). 

ASCI I database services 

In 1989, the world-~lde turnover to~ oril lne database and real­

time Information services accounted for around 8,5 billion 

ECU, with a share of around 2 bll I ion ECU for Europe. The size 

In turnover· of Europe's marl<et In· this segment (excluding 

videotext) is currently one third of the US maiket. 
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In effect, the level of consumption of scientific databases 

and of financial Information services In the USA and Europe 

are comparable. The deficit In Europe comes from a lower teve.l 

~f consumption of database services In other areas : company 

data and current affairs, legal Information, etc. A striking 

feature Is the uneven development of the market across the 

Community. The United Kingdom alone accounts for a share which 

1 s. saId to vary between 30% and 50%. 

In 1989. the European Community produced less than half as 

many online databases as· the United States. In addition. It 

has to be stated that the US develop many more h lgher value 

(e.g~ factual ot full-text) and larger (In volume) databases 

than Europe. For-profit organisations are the major actors In 

database production In the US (72%). whereas within the 

CommunIty the non-profIt sector st I I I 

production (54%). 

predominates In 

At the present moment. the Involvement of the private sector 

In database production varies greatly according to country. 

Both In the UK and Germany. the pr lvate sector now plays a 

predominant role In production. The production and 

distribution of ASCI I database services Is very uneven across 

the Community. One third of the hosts located within the 

Community are based In the United Kingdom which also dominates 

production with one third of the databases. 

Although the ASCI I database market Is usually considered as an 

International market (and this Is particularly tru~ as regards 

scientific and technical Information services and real-time 

financial Information services). most of the databases 

produced within Europe have I lttle International coverage and 

are primarily concerned with domestic sclen~lflc, technical 

and economic Information. Since their primary aim Is to meet 

the Information needs of domestic users, It follows that nine 

European databases in every ten are accessible In only one 

language, i.e. that of the producer country. Yet, .52% of the 

databases produced in Europe can be consulted in English. 
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The tendency of European databases to cater for the national 

market. plus the exclusive use of the national language, 

explains why most databases produced In Europe are distributed 

by hosts based In the country of product lon. Of the 1,256 

(1989) databases distributed by Community hosts, 73% are of 

national origin, 18% from third countries (nearly half of 

which from the USA) and only 9% from other Member States. 

2.1.10. VIdeotext services 

2.1.11. 

The situation of the videotext market as opposed to 

traditional ASCI I database services Is radically different. 

VIdeotext services did not take off In the United States, 

whereas they are growing quickly In most Member States of the 

Community. However, the various videotext systems established 

by the Member States In the late 1970s developed very 

differently. Each Member State took Its own approach to 

technical standards, transmission network development, 

terminal distribution pol lcles and Invoicing methods. 

It Is estimated that there are within the EC some 25,000 

videotext services (1989). Half of them are located In France 

which has the largest Installed base of videotext terminals 

(over 5 million). It Is difficult to compare videotext 

services with traditional database services. VIdeotext Is a 

communication medium which can be used for a variety of 

purposes games, entertainment, advertising, E-Mal 1. 

transactions. Information retrieval. The use of videotext for 

accessing database services Is, however; steadily Increasing 

In France since the opening of a professional kiosk which 

differentiates these services from those aimed at the general 

public. 
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2.1.12. Again, the level of development of the videotext market Is 

very unbalanced according to each Member State. Over 90 % of 

users of videotext services were located In France in 1989. 

Germany and the UK are the 1 argest vIdeotext markets behInd 

France (4% and 3% of the European user base), but the market 

place Is growing very quickly in Italy. In view of Its larger 

user base, France has the I argest market share In terms of 

traffic (83%), followed by Germany (11%). It is difficult to 

find rei !able statistics on the market share of the UK (2% to 

3%). 

2.1.13. In view of the diversity of standards, the videotext market 

has developed exclusively within national boundaries. However, 

gateways between national videotext networks are now 

multiplying, although International videotext traffic remains 

low as compared to domestic traffic. There were over 86 

ml Ilion connect hours recorded on the France Teletel network 

In 1989 but only 30,000 connect hours coming from other 

countries. 

2.1.14. CD-ROM market 

The ability to record a huge mass of Information on a small 

compact disc which can be retrieved with a PC has created 

great expectatIons within the database Industry. The CD-ROM 

market Is growing very quickly the number of titles 

publ lshed doubles each year. It Is expected that the number of 

titles (about 750 In 1989) will Increase to more than 6000 

worldwide In 1992. 

2.1.15. CD-ROM today covers a wide variety of appl !cations, from 

diagnostic programmes, computer graphics via cartography and 

ful !-text encyclopaedias. The size and the fields covered vary 

greatly from country to country. 



- 10 -

According to lnfotech, the USA stl 1 l dominated the world 

market In 1989 with 56%_of the production of commercial titles 

and 66% of revenue. But the Japanese are fast coming up. They 

Increased their market share In production from 1% In 1988 to 

21% In 1989. The European Community accounted for only 15% of 

the supply. The leading countries In Europe have been In 1989 

Italy and the United Kingdom followed by Germany and France. 

2.1.16. The subject areas mostly covered In the Community have been 

"Laws and Government Regulations" (19%) followed by "Business, 

Finance and Company Directories" (16%), whereas In the USA 

"Geography, Cartography, Census, Statistics" (20%) and 

"General Reference, Bibliographies" (15%) have been printed 

especially on CO-ROM. Japan contributed the majority of 

"Entertainment" titles (52%). According to lnfotech, the total 

revenue of CO-ROM commercial titles amounted to some 441 

million ECU In 1989 for an Installed base of 366.000 drives 

and 753 titles publ lshed. 

2.1.17. New del Ivery media 

Data transmission by radio relay channel, I .e. ground-based TV 

networks, satel 1 lte or FM radio subcarrlers, Is an alternative 

method of supplying electronic Information services. 

Broadcasting Is particularly suited to data services aimed at 

large numbers of users simultaneously : real-time stock market 

prices, race results, updated I ists of prices transmitted to a 

network of retal lers. These three segments are the core of the 

data-broadcastIng market. The development of the market Is, 

however, hIndered In Europe by the short age of radIo 

frequencies, high Investment costs and uncertainties as 

regards the evolut Jon of the regulatory framework for such 

services. Excluding broadcasted videotext (teletext), very few 

broadcast lng information services ex 1st In Europe. Most of 

them are located in the United Kingdom. 
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2.1.18. Audiotext is a technology which gives users Interactive access 

to information and telephone communication services. The user 

is routed into the information service by making a selection 

from successive menus as with videotext tree-searching using 

the twelve keys of his of her telephone. The Information Is 

suppl led either by a synthesized or pre-recorded voice 

reciting the data collected or transmitted by telefax. 

2.1.19 

A pi lot multi I lngual audlotext service with voice recognition 

Is currently being tested by the ECHO host of the Commission 

of the European Communities. This technology, which Is just 

beginning to emerge In Europe, could become a serious rival to 

videotext since It makes use of the simplest and most widely 

aval !able terminal : the telephone. 

According to a survey carried out by Electronic Publishing 

Services, the Community audlotext Information services market 

was worth 300 million ECU In 1989. It could develop by 300-

400% over the next five years and reach 700 to 1,200 million 

ECU by 1993 provided that appropriate regulatory and billing 

frameworks are set up. 

2.1 .20. The Community started to become active In the area of database 

.services In the early 70s. At that time, Community Initiatives 

focussed mainly on scientific and technical Information. 

2.1.21. Initial action plans for Information and documentation over 

the period 1975-83 has as a primary goal the development of 

the basic Infrastructure which was necessary In order to 

access online databases aval !able within the Community. This 

goal was achieved through the Implementation of the Euronet 

D lANE network, whIch has now been superseded by the 

Interconnection of national packet-switched data networks. 

Later on, through a five-year programme for the development of 

the special !sed Information market (1984-1988), Community 

efforts focussed on the improvement of the qual lty and 

coverage of databases produced within the Community. 
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Through calls for proposals It encouraged the formation of 

European databases and promoted their use accross the 

Community. These efforts continue with the Impact I and now 

the Impact II programme.(Councll Decision of 12 December 1991) 

2.1.22. These Community programmes, together with national 

Initiatives, have stimulated the development of electronic 

Information services within the community. Before the opening 

of the Euronet DIANE network, the gap In terms of turnover 

between the European and the US online Information market was 

1 to 10. It has been reduced to 1 to 3. 

2.1.23. However, the gap between the size of the Community Information 

services market and that of the US market Is closing only 

gradually. The European Information services market Is st II I 

very fragmented. chiefly as a result of linguistic, legal and 

technical barriers. Its main developments are taking place on 

a national basis. The diversity of national policies. 

particularly as regards the development of videotext networks, 

combined with the economic disparities within the COmmunity 

exacerbates the discrepancies between Member States. 

2.1.24. In view of the Increased competition on the market place, the 

main operators on the European Information services market 

have favoured nat lona I or transat I ant I c defensIve agreements 

rather than European cooperat ton. However·, progress ach leved 

In the Imp I ementat lor:' of a COmmunIty te I ecommun I cations 

pol Icy. the emergence of the CD-ROM market and audlotext 

technologies, the development of gateways between hosts. 

coupled with the new demand for Information as a result of the 

creation of the single market, open new opportunities for 

developing a Community-wide database services market. 

N.B: Source of figures In Section 2.1. see end of document (on page 57) 
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2.2 .. The situation as regards the legal protection of databases In the 

Member States 

2. 2.1. 

2.2.2. 

2.2.3. 

At the present t lme none of the Member States makes express 

reference In Its copyright legislation to the legal protection 

of electronic databases. In view of the fact that database 

production only began to be significant In Europe In the 

middle of the 1980's, It Is not surprising that legislators 

have not yet Incorporated specific references to a technology 

which has only recently become of Importance In a number of 

Member States. 

1 n add 1 t I on to the fact that the emergence of a database 

sector Is a recent development It must also be said that It Is 

a sector which Is currently more dynamic In some of the Member 

States than In others. Figures quoted In "Panorama of EC 

Industry 1990" of predicted turnover for on-! lne services by 

1992 show at one end of the scale the United Kingdom with a 

turnover of 1770 mil lion ECU, and at the other Spain with 26 

million ECU. Figures for the rest of Europe, Including 5 of 

the Member States with less turnover than Spain, only totals 

196 ml I I ion ECU. The United Kingdom alone thus could occupy 50 

% of the European market for on-line database services. A 

similar inbalance on a smaller scale can be observed In 

respect of videotext terminals where France had over 4 ml I I Jon 

videotext terminals In service at the end of 1988 compared 

with only 330,000 terminals In the remaining 11 Member States 

combined. 

This combination of recent and uneven growth of the database 

Industry within the Community has led to a situation where 

databases in the sense of collections of 

only be said to be expressly el iglble 

facts or data can 

for protect I on by 

copyright in a I imited number of Member States according to 

the existing legislation. These would probably Include the 

United Kingdom and Spain. Other Member States which have non­

exhaustive I ists of works protected by copyright may well also 

protect databases under the broad heading of I iterary works or 

as "collect ions". 
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However In none of the legis I at lon in quest ion Is the term 

"database" used. References to collections, compilations, or 

to types of works such as tables, directories or catalogues 

would therefore have to be taken as encompassing collections 

of both works or data, If It Is to be assumed that all 

databases are currently protected by the legislation of the 

Member states. It Is unclear whether databases held In 

electronic form are equally protected, or If the terms used In 

the legislation of the Member State are taken to refer 

expressly or Imp I ledly to works or data In paper form only. 

It would be logical to assume that all data bases should be 

protected, given that the physical form In which a work Is 

fixed or commercialized Is usually Irrelevant In copyright 

terms, as far as Its el lglbll ity for protection Is concerned. 

However, It could be argued that the selection or arrangement 

of the works or materials contained In the type of collection 

foreseen In Article 2.5 of the Berne Convention Is not In 

every respect the same activity as the compiling of data by 

electronic means In an on-line real-time database. Therefore 

with limited exceptions, It Is not possible to say that 

the references In the Member States· legislation to "works". 

or to "collections" or similar types of works necessarily 

extend to electronic databases. 

Even If one were to make the assumption that nothing In the 

legislation of the Member States excludes, lmpl lcltly or 

expl lcltly, electronic databases from protection by copyright, 

there still remain significant differences In the resulting 

protection given by the Member States. A first and fundamental 

difference relates to the standard of originality which a 

particular Member State might apply to determine whether a 

database Is protectable or not. Given the considerable 

variations in the tests of originality which are currently 

appl led, the same database could be protected In some Member 

States and not protected In others, or protected not as a 

database but as a different type of work:. 
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Simi Jar differences exist as regards the term of protection, 

and the ownership of the rights where the database Is created 

under a contract of employment, as a col lectlve work or by an 

entity having legal personality. 

A third and equally important area of divergence concerns the 

ab 1 1 1 ty of a user of a database In a gIven Member State to 

perform acts of downloading I.e. reproduction of the database 

or of parts of it. Exceptions under the legislation of the 

Member States for educational or prlva.te use vary both In 

respect of d 1 fferent types of work and In respect of works 

recognized as being of the same category In all Member States. 

In summary therefore the legis I at ion of the Member States 

probably serves to protect collections or compilations of 

works or other material by copyright either as works under 

Article 2.1. or as col lectlons under Article 2.5 of the Berne 

Convention but It Is unclear whether In all cases such 

protection extends to "databases" and to electronic databases 

In particular. It Is equally unclear to what extent works or 

materials other than text are covered by existing legislation. 

Even If protect ion for electronic databases exists, Including 

those containing materials other than text, It Is certainly 

the case that different results will be obtained In practice 

by the appl lcatlon of the legislation of the Member States to 

a given database . 

Nor Is the Jurisprudence of the Member States II lumlnatlng on 

the question of the scope of copyright protection for 

electronic databases. There Is relatively little case law 

even In the Member States with the most developed database 

Industry. Isolated cases In the Jurisprudence of other Member 

States are Inconclusive as to the scope of protection. 

Therefore an analysis of the jurisprudence of the Member 

States In relation to collect Ions or compllat Ions In paper 

form is not necessarily a rei iable lndlcat ion as to the 

outcome of litigation involving an electronic database in a 

Member State. 
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2.2.10. A different solution has been retained In Denmark. Finland, 

Norway and Sweden where a ten year. protection against copying 

exists Independently of copyright legislation, for 

"catalogues, tables and similar productions In which a great 

number of Items of Information have been compl led". 
i 

Certain types of Information would not even be protected under 

this 10 year catalogue rule, since this protection only 

proh 1 b 1 ts reproductl on of the worl< In Quest I on, rather than 

re-use of the Information contained therein. 

2.2.11. In view of the uncertainty and possible divergence of 

Interpretation which surround the protection of databases at 

present, there Is clearly a need to establIsh at least a basic 

harmonized framework. If this Is not done Quickly, there Is a 

risk that Member States may legislate expressly In wl~ely 

differing ways, or that Community databases fall victim to 

mlsappropr I at lon because of an absence of enforceable 

protection. Investment In the sector cannot be sustained as 

the database Industry comes to maturity unless Community 

databases are at least as well protected as those of Its major 

trading partners. 

2.3 The Legal Protection of databases In the major trading 

partners of the Community 

~. 3.1. The most obvious comparison to be made Is with the database 

Industry In the United States. The US Copyright Act of 1976 

gives a definition of a compilation as "a work formed by the 

col lectlon and assembl lng of pre-existing materials or of data 

that are selected, coordinated, or arranged In such a way that 

the resulting work as a whole constitutes an original work of 

authorship". Section 103 of the Act further clarifies that 

campi lations are Included In the non-exhaustive list of 

"works" protected by virtue of Section 102 without specifying 

whether such protection would be as I lterary works or as 

another category. 
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Section 103 (6) does however indicate that the copyrightable 

element of the compl lation Is the material contributed by the 

author of such work as distinguished from the pre-existing 

material employed in the work. 

The jurisprudence on the question of the protection of 

electronic databases In the United States Is also relatively 

1 lmlted and therefore It Is necessary to look at the case law 

lnvol v 1 ng comp I I at Ions In paper fo·rm s I nee the def I nl t I on of 

"compilation• makes specific reference ~o "data• and Section 

102 applies to works •fixed In any tangible medium of 

~expression •.. from which they can be perceived reproduced or 

otherwise communicated, either directly or with the aid of a 

machine or device". 

From the most recent US Supreme Court decision on the question 

of the protection of a compilation of data (Feist Publications 

Inc. v. Rural Telephones service company Inc. 499 US. 113 L Ed 

2nd 385, III.D.C.t. 1991) It seems clear that a new line of 

jurisprudence may be emerging which rejects the "sweat of the 

brow" criteria but requires originality In the copyright 

sense. If this reasoning Is to be followed consistently In the 

United States now, It may wei I be that electronic databases. 

as well as collect Ions In paper form. which do not meet the 

test of originality, will be excluded from copyright 

protection regardless of the skill, labour. effort or 

financial Investment expended In their creation. 

As regards the legal protection of databases In other 

Jurisdictions around the world, few countries party to the 

Berne Convention have express legislation covering databases. 

It may be assumed, as with the Member States of the Community, 

that the appllcat ion of Art lcle 2.5 of the Berne Convent Jon 

allows for the protection of collections or compl lations where 

national legislation has provisions relating to such works, or 

where the non-exhaustive nature of the I ist of prot-ected works 

is sufficiently broad to encompass additional and unspecified 

categories of works. 
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In the most recent debate on the subject of the appl lcatlon of 

the Berne Convent lon to databases, (Meet lng of t.he ,committee 

of Experts on a possible protocol to the Berne Convent lon, 

November 4 to 8, 1991) there was a large measure of support 

for clarification of the Convention on this point. 

Among the Industrialized countries there are however Instances 

of specific provisions. In Japan, for example, the Copyright 

Law of 1986 gives protection to "database worl<s" In Article 

12 bls. 

"(1)Databases which, by reason of the selection or systematic 

construction· of Information contained therein, constitute 

Intellectual creations shall be protected as Independent 

worl<s". 

Article 2(1) (xter) defines data bases as follows : "database 

means an aggregate of Information such as articles, numerals 

or diagrams, which Is systematically constructed so that such 

Information can be searched for with the aid of a computer". 
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3.0. Scooe of the protection 

3.1. Definition of subject matter 

3.1.1. 

3.1. 2. 

3.1. 3. 

\ 

3.1. 4. 

3.1 .5. 

It Is Intended by this Olrecttve to regulate the specific 

problems which arise as a result of the use of electronic data 

processing equipment for the storage, processing and retrieval 

of "Information", In the widest sense of that term. 

Under the Berne Convention, Article 2.5, col lectlons of 

1 lterary or artistic works are capable of receiving protection 

by reason of the selection or arrangement of their contents. 

Clearly at the time of Its drafting the parties to the 

Convention could not have foreseen the multi-media Interactive 

databases of today where sound, text. Image, data and number 

are brought together In one collection. 

Before the advent of electronic processing using dlgltlzatlon, 

the various media on which works protected by copyright were 

fixed had to be stored and_used In Isolation one from another 

by means of a variety of fixation and reproduction techniques. 

Thus the sound track and the Images of a film were not fixed 

and reproduced by the same process, nor were text. data and 

number capab I e of beIng man I pu I a ted by the same equIpment 

using the same processing techniQues. 

With the possibility of converting all written works, facts, 

numerical Information, Images and sounds Into a binary 

representation, the concepts of fixation and reproduction, 

storage and retrieval of the materials In Question have to be 

re-examined. 

Until recently, legislation, where it existed to 

compilations as such, envisaged only collections of 

protect 

literary 

works or extracts of I iterary works, or In some Instances, 

collections of artistic works. Collections of data are rarely 

mentioned expressly. 
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There appears to have been relatively little litigation In 

~ost Member States around the question of the Infringement of 

copyright in collections of whole works or extracts of works. 

such an absence of litigation can be explained by the fact 

that the protection extends not to the cont~nts of the 

colrectlon, the works themselves, but to the selection or 

arrangement of those works. Given the variety of permutations 

of choice which these two criteria allow, there are few 

instances where a second author chooses to make exactly the 

same selection or arrangement of works In his anthology as 

those of the first author. 

It is also the case that, until the advent of the computerized 

storage and retrieval sy~tem, the physical limitations on how 

much material could usefully be assembled In one volume placed 

a constraint on the type of collection undertaken. 

The advent of dlgltlzatlon has had a bearing on both of these 

factors. Whereas the arrangement of the works comp I I ed 

"manually" was to a large extent arbitrary, and, as such, a 

clear manifestation of the author's personal choice, the order 

In which works are arranged In a database Is to some extent 

dictated by the logic of the software which underlies the 

database and which allows Its retrieval by the us~r. Thus some 

simi larlty may occur In the arrangement of materials In 

databases which are created using the same database mariagement 

software. 

In certain cases, (more properly termed "Intelligent 

applications" rather than "artificial Intelligence") one can 

even find Instances where aspects of the arrangement are 

generated and adjusted by the computer program I tse If 

according to the use made of the database. Nevertheless even 

where the parameters of the arrangement of materIa Is In a 

database are set by reference to mass-marketed database 

management software, there may still be authorship In other 

aspects of the creation of the database. 
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As electronic data proces::;lng has greatly extended the range 

and volume of material which can be stored In a single 

database, the selection made by the author may also become 

less narrow, since It Is the exhaustive, comprehensive nature 

of the database as a resource which gives It. In many cases, 

Its market value. The selection function Is therefore partly 

transferred from the author to the user, even If the latter Is 

In reality guided through the contents of the database by the 

underlying software. 

3.1.10. Because the electronic processing method has radically altered 

the nature of what could have been foreseen by Article 2.5. of 

the Berne Convention. the Commission has focussed In this 

Direct lve on collect Ions whose contents are arranged, stored 

and accessed by electronic means. This should not be taken as 

limiting the scope of the Directive to any particular 

technology, nor should an argument be made that a contrarlo, 

collections not using electronic means are not protected by 

copyright In the Member States. Given the existence of a clear 

provision of the Berne Convention protecting what might be 

termed tradttlonal non-electronic compl lations, and the recent 

proposal by the World Intellectual Property Organization to 

Inc Jude collect Ions of data among the works protected under 

Article 2.5 of the Convention (World Intellectual Property 

WIPO BCP/CE/1/1/Part One Memorandum on Questions concerning a 

possible Protocol to the Berne Convent ion) there can be no 

\ doubt that such a protection should continue to be available 

for collections or anthologies of works and data In paper form 

under the existing copyright law of the Member States. This 

question Is dealt with more detat I In paragraph 2.2 of the 

particular provisions of this Explanatory Memorandum. 

3.1.11. The second element of the scope of protection which causes the 

Commission to focus Its attention on the electronic processing 

criteria is the fact that Images and sound can now be complied 

along with data of other kinds in the same way. even In the· 

same database, as text and number. 
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such a reduction of different genres to a common binary code 

representation radically alters the nature of the product 

cal led "a campi latlon", and makes It necessary, for the 

avoidance of doubt, to lay down clear ground rules for these 

new types of collections commonly known as "databases", In 

particular with respect to Questions of limitations on the 

author's exclusive rights under copyright. It Is also the case 

that electronic databases are particularly susceptible to acts 

of piracy given the ease with which some or all of their 

contents can be down- ioaded and repro~~:~ced at low cost and 

high speed using modern communication networlcs. It Is 

therefore lmperat lve that special measures be Introduced to 

give clear and enforceable rights to creators of electronic 

databases over and above those which currently exist for 

collections held In paper form according to Article 2.5 of the 

Berne Convention. 

3.2. Relationship between protection of the database and Its contents 

3.2.1. As has been Indicated In 2.1. above, the basis for protection 

of the database afforded by Article 2.5. of the Berne 

Convention relates to the selection or arrangement of Its 

contents. The question of the protection of the works or 

materials held within the database Is not addressed by Article 

2.5. of the Berne Convention, except to the extent that the 

protection of the database Is without prejudice to rights In 

Its contents. 

3.2.2. The present Directive follows that principle In establishing 

copyright protection for the way In which the collection has 

been made, that Is, the personal choices made by the author In 

selecting· or In arranging the material and In making It 

accessible to the user. UnauthorIzed acts In respect of the 

database under copyright law therefore relates to Infringement 

of rights in those elements of selection or arrangement, but 

not to infringement of rights In the contents of the database, 

although the contents may themselves also be subject to 

intellectual property or other rights. 
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Although the act 6t storing works or materials In a database 

of necessity Implies ·a reproduction of those works or 

materials, the present Directive does not address the Issue of 

copyr 1 ght or other rIghts 1 n the contents of the database. 

This Is because If the contents are themselves subject to 

copyright. the legislation of the Member States concerning 

reproduction of the works In question continues to apply when 

the works are Incorporated Into the database. However. the 

question of the Inclusion In a· database of bibliographic 

material Is specifically dealt with, gl_ven that the Issue of 

the copyright protection of such material Is far from clear In 

a number of Member States. This question Is discussed In more 

detail In Part Two of this Memorandum at paragraph 4.1. 

It Is a feature of electronically stored and manipulated data 

that the selection process may be open-ended, just as the 

arrangement of the contents may be In constant evolut lon. A 

database operating In real time or close to real time which Is 

updated every thirty seconds, for example, has contents which 

grow over time. and from which some may eventually be deleted. 

Equally, the disposition of those contents may evolve over 

time according to new Inputs and to patterns of use. 

Nevertheless the criteria and parameters for selection and 

arrang~ment have to be set by a human author, regardless of 

whether the selection or arrangement are then performed with 

the aid of Intelligent or expert systems Incorporated In the 

underlying software and regardless of whether the contents of 

the database remain the same over time or not. Therefore to 

the extent that choices have been made In the selection or 

arrangement of material, the Initial criteria and parameters 

which determine those choices can be attributed to a human 

author. 



3.2.4. 

3.2.5. 

3.2.·6. 

,) 

- 24 -

It has been suggested that In some Instances neither the 

selection nor the arrangement criteria wl I I afford sufficient 

room for individual choices to be made by the author. The 

example of an alphabetically arranged I 1st of telephone 

subscribers In a given local lty Is often cited. In this 

Instance, In order to be useful, the contents of the directory 

must be as complete as possible and a second author cannot 

avoid r.epllcatlng the same contents If he wishes to achieve 

the same completeness. EQually, a convent ton of such 

dlrector.les Is that the ar-rangement of the data Is alphabet lc 

for ease of use, and the second author cannot easily avoid 

rep11catlng such an alphabetical arrangement. The second 

aut,hor may of course make a d-Ifferent directory which would 

select subscribers by some particular criteria such as address 

or occupation, or may In theory vary the alphabetical 

ar-rangement . 

.In these .t tmtted circumstances, where realistically neither 

the se.lectlon nor the arrangement can be varied by the se~ond 

author, the pr.otectlon normally afforded to collections by 

copyright may be unatta~~able since the second author wll I not 

be able to demonstrate original tty In his choices. Nor should 

copyright subsist In the first col lectlon If It employs 

certain well-known methods such as listing every subscriber or 

us1ng an alphabet1ca1 arrangement, because the consequence of 

such a copyrIght wou I d be to prevent any other author from 

comp·lllng works or materials comprehensively or 

a I ph abet I ca I I y. 

It would be an unacceptable extension of copyright and an 

.undesl rab I y restrictive measure If simple exhaustive 

accumulations of work-s or materla;ls arranged according to 

commonly used methods or principles could attract protection 

on .the same bas Is as other I I terary works. 
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the mere accumulation of facts, statistics, 

information, names and addresses Involves 

commercial activity. Time, labour and 

skills are brought to bear, to collect and 

verify the accuracy of the required volume of data and to 

create from It a marketable product or service. The data In 

this Instance Is similar to a raw material. If others 

misappropriate that raw materl•t they will be able to market 

similar or Identical products or ~ervlces at greatly reduced 

cost. In other Industries It would be considered as an act of 

unfair competition for the raw material procured for 

processing at one company's expense to be freely appropriated 

by another company to make a similar product or service. On 

the other hand no one manufacturer should have a monopoly over· 

the source of the raw materIa I such that he excludes others 

from the market for the finished product or service. 

Therefore, In addition to the protection given to the database 

as a collection If It fulfils the criteria of originality 

requIred for such protect I on, the present DIrectIve gIves a 

I lmlted protection to the contents of the database where such 

contents are not a I ready protected themse I ves by copyr lght. 

ThIs protection agaInst paras I t1 c behav lour by competItors, 

which would already be aval table under unfair competition law 

In some Member States but not In others, Is Intended to create 

a cl !mate In which Investment In data processing can be 

stimulated and protected against misappropriation. It does 

not prevent the flow of Information, nor does It create any 

rights In t .e Information as such. 

If the Information In question Is aval !able from other 

sources, there Is no exclusive right In that Information In 

favour of the creator of the database. If, on the other hand, 

the creator of the database Is the only source of such 

Information, licences for the commercial re-exploltatlon of 

the Information must be granted on fair and non-discriminatory 

terms. Users who only require to use the information for 

private purposes remain free to do so. 
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4.0. The need for action 

4.1. The nature of the work to be protected 

4.1.1. 

4.1 .2. 

It Is Increasingly the case, given the growth rate of the 

corpus of lnformat ion at society's disposal, that· electronic 

means are the only solution to the problem of storing and 

accessing such a mass of material. To Quote examples from 

different ends of the spectrum of database technology, an 

airline reservation system can operate worldwide. In real time 

because It can be updated electronically: a law library no 

longer needs to stock paper versions of all decided cases 

going back over centuries when an on-line legal database can 

provide Instant access to summaries or full texts of 

judgements. It has been estimated that the volume of the 

Increase annually In Information generated today equals the 

total Information In circulation In the world fifty years ago. 

Such percentage Increases annually In the volume of 

Information generated and consumed can only be managed by 

substantIa I research and deve I opment Investment In data 

storage and retrieval techniQues. A database Is therefore not 

only an Intellectual creation worthy of protection In Its own 

right In cultural terms but also a vital Industrial and 

commercial tool which requires opt(mal conditions to be 

created for Investment In the future Community development of 

databases. 

There can be no doubt that the act of making a collection Is 

an Intellectual activity worthy of recognition under copyright 

law as a creative process analogous to the writing of 

reference works, textbooks, scientific writings, or In the 

field of artistic compositions the creation of works such as 

co I I ages. 
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To the extent that the creator of the database can be Judged 

lo have exercised choJce and therefore Intellectual creativity 

In the selection or arrangement of the materials at his 

disposal, there Is no obvious reason .for excluding databases 

from copyright protection. Such a judgement as to whether an 

act of Intellectual creation has taken place Is not dependent 

on the protectablllty .of the contents nor Indeed excluslve.ly 

on the selectlon or arrangement of the contents themselves. 

The acts o.f creating data models and a thesaurus and Indexing 

or cross reference system are also necessary Intellectual 

steps lowards the creation of the database regard~ess of the 

material on which they are performed. The efficacy of the 

d.atabase as a resource wit I depend on the ease and eff lclency 

.with which t..he user can access works or materials required, 

and the preparation of the raw mater I a I, In terms of 

.~bstractlng, tagging, devising data models, indexing, and 

the system for obtaining Information and presenting It to the 

.user, contr.lbutes significantly to what can be termed the 

lnteJiectuat Input of the author. 

The "arrangement" of the materials wlth~n the database depends 

to some extent on the Indexing system which has been devised, 

In the sense that efficient retrieval of Information from a 

.gIven location Is on I y possIble by vIrtue of the Index. To 

this extent, "arrangement" does not occur unless a frameworl< 

of references Is estab II shed, whIch the database management 

software then Implements. 

A database author therefore per forms not just the mechan I ca I 

~ollectlon and arrangement of his material : va~ue Is added to 

that raw material by processing which can even In some 

Instances result In the creation of new derivative works, for 

example summaries of legal Judgements to enable the user to 

decide whether the ful I text of the decision Is required. 



- 28 -

4. 2. The economl c consequences of a fa+ fure to protect da·tabases·. 

4.2.1. l·nvestment In new database technologies will not' take place If 

the l'ega'l regime within the Community Is not stab·le·. un,l·form 

and sufficiently protective- of the creator's skl'fli afid l;abour 

to encourage new entrants fnto· the sector. There· Is at present 

a considerable· Imbalance between the· t.4Emiber States· 1'-n, the 

deve 1 opment of database l'ndustr l•es (see pa·ragr.aph· 2'.1<.·5·. Y.· 

such a legal regime does not lmpt'y an over-prot:ec·flion; of fhe: 

rlghtholder at the exp·ense of his competitors nor of.' corfsurners· 

as a whol·e·. Nor does It Imply a res-traln·t on' the free· ilow of 

Information. 

4.2.2. 

4. 2. 3·. 

In format I on,. el·t·her In the sense· of: pr:e~ex fst l·ng. works; •. or In· 

the sense of facts·. fl'gures-•. sta:tls.flcs- can' norrnart·f be' 

acqul red by anyone. who· has• an· Interest In buyIng·, andt se·l!l'l'ng· 

such 1 nforma:t I on-. A pub Hsher- acqulr es· tlie r Fgh·f to· pr'odi:t'ce· 

and sell an ed-I-tion· of a work;. he Is permitted'· fo have fhe 

exclusl:ve right of pub'l'l'c·anon of that' partrcu~far fex-f. A 

producer or broker of l'nformat I on. whether· l'f be' stock 

exchange.flgures, weather dat:a. b'lbll-ographlcal· ln·fOrm·anon· l•s 

free to create, co-1-l'ect and sel'f that l•nforrriat l·on to others• 

who may wish• to distribute rt a·ga:lnst· paymen,t to• end' users. 

Equa 11 y a compef I ng: producer of lnfor·mat 1·on may· perform the 

same co ll·ecttng operati'On' or genera-te· his own· l'nfornia·f I on· 

which can be sold to· compet'lng brokers. 

Ther-efore the protection of the d~tabase by copyright prevents 

no-one from.acqulrl'ng the right to publls'h· works or mafer·l.ad's· 

or from creat'lng such works or materl·als h'lrriself. 
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isolated instance where the producer and 

a work or of materials Is the sole possible 

source of such information and where there Is a public 

Interest In promotIng competition, or In ensuring 

dissemination of the Information, can a case be made for the 

free dissemination of the database creator's work. 

"Free" does not Imply In this case without payment. since the 

.co II ect.lon of works or rna ter I a Is w I II not have been created 

without some Investment, financial or otherwise on th·e part of 

the database creator. However. In the Interests of competition 

and greater consumer choice, If such Instances arise where the 

database creator Is the only source of Information there 

should be a possibility for that Information to be made 

aval !able under licence on non-discriminatory terms to avoid a 

monopo 1 y posIt I on beIng abused by domInant InformatIon 

providers. 

In this way the Directive alms to address both the creative 

and economic aspects of the protection of databases : first 

the protect I on of the lnte llectua I creat Jon of the author 

under copyrIght I aw whIch may we I I be app I I cab I e for a I arge 

number of the databases currently produced In the Community, 

and second, the protect ion of the Investment of the creator 

against parasitic behaviour on the part of pirates and 

dishonest competitors who seek to misappropriate the results 

of the collection work undertaken by the database owner. 

If these two aspects are not addressed and protection Is given 

only to the copyrightable selection or arrangement aspects of 

database creation, the Directive wl I I not In real lty give any 

protection In circumstances where nevertheless considerable 

financial loss wl I I be Incurred If copying takes. place. 
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Technical ty speaking there Is often nothing to prevent a user 

or a competitor from down-loading the contents of a database 

and from re-arranging the contents In a different order, even 

making his own selection from that material to be Included In 

his own product. Since the protection under copyright only 

appl les to the elements of selection or arrangement of a 

collection no violation of the author's copyright will have 

occurred. Equally, since copyright protection does not extend 

to Ideas, principles or mere facts, the database creator wl II 

not be able to claim any protection under copyright for the 

misappropriated contents of his database. 

4.2.8. ·The economic consequences of such behaviour are potentially 

very damaging to the database Industry within the Community. 

At present contract law regulates to a large extent the terms 

and conditions under which access to databases Is given. Even 

In these circumstances, there Is uncertainty on the part of 

database rlghtholders as to the extent to which specific 

conditions with regard to copying of both the selection ·and 

arrangement and the Information Itself can be enforced given 

that the scope of the legal regimes protect lng databases Is 

far from clear both In legislation and jurisprudence In the 

Member States. 

4.2.9. In future, commercial lzatlon of databases may well turn 

Increasingly towards outright sale of products such as memory 

chips, digital tapes and CD ROM discs which contain 

substantial databases. Whether the sale Is clearly 

unconditional, or whether "shrink wrap" conditions apply as Is 

currently the case for much mass market software, It will be 

difficult, If not Impossible, for right holders to exercise 

such effective control by contractual means over the use made 

of their databases as Is currently the case with on-line 

systems. 
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4.2.10. Therefore the long term economic future of the database 

Industry demands that there be adequate protection not on~y of 

the elements which may be of less direct relevance to the user 

or the competitor, namely the selection or arrangement of the 

material, but also of the material Itself, which Is easily 

appropriated under present copyright regimes and whlch Is In 

many cases the real essence of the database Itself. 

5.0. The choice of legal regime 

5.1.1. 

5. 1. 2. 

5 .1.3. 

In determining which legal framework would offer the most 

advantageous protect I on to databases, the Comm Iss Jon has had 

to choose a solution which conforms to certain parameters. 

The legal regime must provide certainty and stab! I lty, protect 

acquired rights and encourage Investment In the sector. It 

must ensure that community databases receive protection In 

third countries. It must be coherent with the protectlo~ given 

to other similar works, and be consistent with. the Community's 

policy In the GATT TRIPs and In WIPO. It must be balanced In 

Its treatment of creators and users of databases. 

A sui generls regime could fulfl II some of these requirements 

but not all. It could be adapted to· the specific 

characteristics of databases but would provide neither 

certainty nor stability since a considerable period of time 

would elapse before any jurisprudence could develop to give a 

constant Interpretation of the text of new legislation In such 

a complex technical field. 

Nor would a sui generls regime alone ensure reciprocal 

treatment for Community databases outside the Community since 

such arrangements would have to be concluded on a country by 

country basis bilaterally or through a new International 

convention with all its attendant risks of failure or delay. A 
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sui generls regime could have been tailored to provide a 

balanced solution with regard to the Interests of users, but 

would not have formed a coherent link wl th the pr'otect I on 

given, for example, to the computer program which underlies 

the database. Nor would It have been consistent with the 

protection already given to collectlo~s and anthologies by 

copyright under Article 2.5. of the Berne Convention. 

The choice of a neighbouring rights regime would have 

presented many of the same difficulties as those Identified 

above In relation to a sui generls regime since no Member 

State currently protects database by a neighbouring right, nor 

do the Convent Ions which regulate the protect lon of 

neighbouring rights, such as rights of phonogram producers, 

offer any real basis for the extension of such measures to the 

protection of databases. 

Since neighbouring right protection Is Intended to cover those 

productive activities which fal I short of the level of 

Intellectual creativity required to attract copyright 

protection, It would be a clear negation of Article 2.5. of 

the Berne Convention to deprive the creators of col lectlons or 

compllat Ions, whether In ,Paper or In electronic form, of the 

right to obtain copyright protection, where It Is appl !cable, 

by reducing their protection to that of a neighbouring right, 

or by creating a two-tier system under which certain types of 

databases benefited only from a neighbouring right protection 

while others enjoyed a ful I copyright protection. 

Even If It were to be assumed that the Rome or Geneva 

Conventions could be extended to cover fixations of databases, 

In terms of protection of Community databases In third 

countries, the neighbouring rights Conventions would have 

offered a much less adequate protection worldwide than a 

copyright based regime for t~o reasons. First, the ·number of 

states party to neighbouring rights Conventions Is 

significantly lower than that of signatories to the Berne 

Convention. 
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Second, the existing neighbouring rlgh.ts conventions do not 

apply the national treatment principle In exactly the same way 

as that which operates under the Berne Convention. 

Even 1 f the ne 1 ghbour I ng rIght approach were to gIve some 

guarantee of International recognition, the analogy between an 

phonogram which consists, for example, of a selection of music 

fixed digitally on an optical disc, and a database contained 

on the same type of optical disc Is not appropriate. 

The r lghts of the producer of the phonogram reI ate to the 

fixation of a performance of a musical work. The phonogram 

producer has originated, or acquired the rights In a 

performance whIch he fIxes onto a materia I supper t for the 

purpose of commercial ising that performance to a wider 

audience. However others may cause the musical works In 

question to be performed by different artists (or even by the 

same artists assuming that the first phonogram producer does 

not have exclusive rights also In the musical works which are 

being performed or an exclusive contract with the performer.) 

The same selection of works may be performed again by the same 

artists In exactly the same order and the performance fixed by 

a second phonogram producer, without him having "reproduced" 

the phonogram of the first producer. 

reason that the Berne Convention 

It Is precisely for this 

for the Protection of 

literary and artistic works makes provision In Its Article 

13 for the re-recording of musical works. 

In contrast, a database creator has to perform considerable 

Intellectual activity to collect and check the material which 

Is then prepared for lncorporat lon Into the database and to 

arrange the material In his database In such a way that the 

user may interact efficiently with the material. Although the 

hardware which plays a compact disc Is capable of causing the 

Individual parts of the work to be played In a variety of 

orders, the compact disc is not interactive with its user In 

the same way as a database. 
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In contrast, for a typical large scale scientific Journal 

database in the physics, electrical and electronic engineering 

field, the classification and Indexation task requires a 

thesaurus of some 3 ml I I Jon references In order for the user 

to extract the relevant articles from the system efficiently, 

and to interact with lt. 

In view of the factors Identified above, the Commission has 

opted for a two-tier approach which reta.lns the advantages of. 

copyright protection but with additional measures against 

unfa 1 r extract I on and re-ut I II zat I on of the contents from a 

database. 

The copyright protection wl I I apply to the selection or 

arrangement of works or materials In a database and Is in 

conformity with the scope of protection of Article 2.5. of 

the Berne Convention. 

In this way existing legal structures In the Member States can 

be easl ly used or amended to include databases as a protected 

work under copyrIght I egIs I at l.on. and exIstIng case I aw as to 

the protect ion of collect Ions or compi I at Ions of works In 

paper or electronic form can be drawn upon. 

The advantages of the nat lonal treatment regime provided by 

the Berne Convention can be enjoyed, as can the posslbll ltles 

offered by that Convention of allowing for certain exceptions 

to the author's exclusive rights In favour of users for 

example In its Articles 2r 9, aod 10. 

The choIce of copyrIght protect I on w I I I comp I ete a coherent 

package taken In conjunction with the Councl I Directive on the 

legal protection of compyter programs (91/250/EEO since the 

contents of the database and the program which stores and 

manages the materials are difficult to separate. 

However, it has to be recognized that copyright protection 

alone may not be an adequate solutio~ to alI of the problems 

raised by the protection of databases. 
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Therefore the Commission has proposed to Introduce a special 

sui generls provision which Is· derived from regimes such as 

unfair competition law or the law repressing parasitic 

behaviour but which relates speclflcal ly to the act ~f 

extracting and re-uti 1 lzlng works or materials from a 

database. It Is not an extension of copyright law to cover 

Ideas or facts, nor Is It a new r lght In the lnformat ion 

I tse 1 f wh 1 ch Is contaIned In a database. It Is a rIght whIch 

w 1 1 1 vest 1 n the maker of a database for a fIxed term of ten 

years Irrespective of whether or not copyright protection Is 

available for the database. It does not prejudice the 

continued existence of unfair competition law generally or 

the application to data bases of other forms of protection 

such as contract. 

However the granting of such a right to prohibit extraction of 

works or materials from a database could have anti-competitive 

Implications If no safeguards were made available. Therefore 

the Directive foresees that In certain circumstances the 

rlghtholder may be obliged to make the Information aval!able 

to competitors and In alI circumstances, users are able to use 

the contents for their own private purposes. Limited 

commercial re-use Is also permitted providing acknowledgment 

Is made of the source. The wholesale copying of the contents 

of the database with a view to commercializing a competing 

product, without any Independent effort In the collect lon and 

verification of the material Is not permitted. 

It Is necessary to create a specific right prohibiting unfair 

extraction from a database, rather than to rely upon existing 

unfair competition law or contractual arrangements between the 

parties. 
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First It has to- be recognized that, with some exceptions, 

unfair competl~tion law is not fully developed yet In a·ll 

Member States. Different techniques exist, through a variety 

of legislative structures, to deal with questions of unfair 

competition, parasitic behaviour, breach of confidence, 

passing off and so on. Unt II such tIme as the unfair 

competition laws of the Member States are harmonized, It 

serves I Itt I e point to attempt to harmonize In respect of 

database protection by means of a regime which manifests 

Itself In widely differing forms throug~out the Community and 

which Is largely based on case law. Nor would It be possible, 

through a sectoral directive on a single product, a database, 

to regulate unfair competition law generally In the Member 

States. 

5.3.10. A second I Imitation on the appllcabl I tty of unfair competition 

law per se stems from the fact that Its purpose Is to regulate 

behav tour between competItors and not between supp llers and 

users. Therefore a more general regime which determines the 

acts to be performed without authorization by al 1 users, 

whether or not they are also competitors, Is desirable. 

6.0. The International framework 

p.1. The International conventions 

6.1.1. As has already been noted In paragraph 3.1.10 discussions have 

begun within the World Intellectual Property Organization 

(WIPO) on the quest lon of the protection given by the Berne 

Convention to databases. In the first session of the 

Committee of Experts on a possible Protocol to the Berne 

Convention for the protection of I lterary and artistic works, 

held In Geneva from November 4 to 8 1991, a text proposed-by 

the lnternatlorial Bureau for possible inclusion In a Protocol 

to the Convention was discussed. 
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The text presented in document BCP/CE/1/2 Part One Indicates 

at paragraph 41 "There Is now growing agreement that databases 

- whether In prInt, in computer storage or any other form -

deserve protection of the kind provided for under Article 2(5) 

(dealing with "collections") of the Berne Convent ion, If they 

constitute Intellectual creations by reason of the selection 

coord I nat ton or arrangement of theIr contents." The text of 

the Memorandum goes on In paragraph 42 to state " ... a number 

of national copyright laws grant protection not only to 

col lectlons composed of works but tq any col lectlon of 

Information, data and the I Ike, If such col lectlons are 

original by reason of selection, coordination or arrangement. 

A somewhat extensive Interpretation of the Berne Convention to 

cover such col lectlons seems justified." 

The text of the Memorandum therefore proposes that col lectlons 

of data or other unprotected material should be considered as 

literary and artistic works and should be protected In the 

same way as the col lectlons of works mentioned In Article 2.5 

of the Berne Convention. It further suggests that databases 

should be mentioned In any Protocol text as an I I lustratlon of 

this type of protected work. Further, It should be made clear 

that the protect lon of collect Ions of data or other 

unprotected material does not make the data or other 

unprotected material el lglble for copyright protection. 

Following an extensive debate during the meeting of the 

Committee of Experts In November 1991, the draft report 

Indicated the following conclusion In paragraph 94. 

"The Chairman concluded as a result of the discussion that the 

question of protection of databases should be dealt with In 

the context of the proposed Protocol, and also said that, In 

view of some of the statements made, It would be desirable 

that the future working document Include a study of the 

possibi I ity to protect also databases which contained large 

amounts of data or information items but did not meet the 

criterion of originality, such as some catalogues of goods 

offered for sale." 
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6.2. The Trade. Related Intellectual Property aspects of the GATT 

Uruguay Round (TRIPs) 

6.2.1 The quest 1 on of the protect .ton of databases has a I so been 

raised within the TRIPs discussions. Following discussions 

during which the~e seems to have been a considerable measure 

of agreement, a text of the Chairman has .been put forward as 

Article 10.2. which reads "Compl lations of data or other 

material, whether In machine-readable or other form, which by 

reason of the .selection or arrangement of their contents 

. canst 1 tute 1 nte II ectua 1 creatIons sha I I be protected as such-

Such protection, which shall not extend to the data or rna ter I a I 

Itself, shall be without prejudice to any copyright subsisting 

In the data or material Itself." 

7.0. The legal basis 

7.1. 1 In Its Green Paper on Copyright and the challenge of 

Technology COM(88)1}2, the Commission announced that It 

Intended to propose a number of harmonizing measures In the 

.field of copyright with a view to eliminating distortions 

constituting obstacles to the free movement of goods and 

services, obstacles to the freedom of establ lshment and 

dlstorslons of competition with t~e Internal Market. Chapter 6 

of the Green Paper sought opinions on the appropriateness of 

harmonizing the legal protection of databases within the 

CommunIty. 

Following the analysis of the responses received to the Green 

P~per and the hearing of Interested circles of Apr I I 1990, the 

Commission has proposed Art lcles 57(2). 66, 100A and 113 i'lS the 

Leqal bases for the present proposal. 
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Differences In the legal regime applicable to the hosts of 

databases services as wei 1 as those appl lcable to the creators 

of databases can constitute obstacles to the freedom of 

establ lshment within the Community In the sense that the legal 

regime In force In one Member State may prevent th~ production 

of goods such as CD Roms or the provision of services such as 

on-line services In another Member State. Art lcle 57(2) Is 

therefore an appropriate· basis for the proposal In this 

respect. 

In respect of database services, which are at the present time 

a significant part of the database market, It follows that 

differences In or an absence of legal protection of databases 

as between Member States can constitute a serious Impediment 

to the freedom to provide services and create dlstorslons of 

competition between database service providers. Therefore, 

Article 66 Is also relevant to the question of the legal basis 

of the proposal. 

Third, In respect of the free circulation of goods and 

distortions of competition, It Is clear that differences in 

and uncertainties regarding the legal protection of databases 

can have a negat lve effect on the funct lonlng of the common 

market In these products, and therefore Article 100A Is also 

an appropriate legal basis for the present proposal. 

For the completion of the Internal market before 31 December 

1992, Article 100A paragraph 1, sentence 2 provides by way of 

derogation from Article 100: 

"The Council shall, acting by a qualified majority on a 

proposal from the Commission In cooperation with the European 

Pari lament and after consulting the Economic and Social 

Committee, adopt the measures for the approximation of the 

provisions laid down by law, regulation or administrative 

action In Member States which have as their object the 

establishment and functioning of the Internal market". 
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Article 8A paragraph 2 defines the Internal market as 

comprising "an area without Internal frontiers In which the 

free movement of goods, persons, services and capital Is 

ensured in accordance with the provisions of this Treaty." 

The present proposal wi I I favour the free circulation of 

databases Insofar as Industry In those countries with clear 

and established protection of databases Is currently In a more 

favourable position than that In countries where protection Is 

uncertain; such differences In legal protection distort the 

conditions of establ lshment and of competition In Member 

States for firms which engage In actlvltles'()concerned wl.th 

databases. 

This situation may affect the growth of the Community database 

Industry and the operation of the Internal Market. In 

addition, by harmonizing the conditions under which the 

results of research and development In the database fields are 

legally protected on a uniform basis In the Member States, 

Innovation and technical progress throughout the Community 

wl I I be encouraged, 

In the preparation of this proposal the Commission has taken 

Into account the requirements of Article 8c of the EEC Treaty 

and has cone I uded that no spec I a I provIsIons or deroga t Ions 

seem warranted or justified at this stage. 

Likewise the Commission has studied the question of the high 

level of health/safety/environmental and consumer protection 

required by the terms of Article 100A(3) of the EEC Treaty. 
\ 

It has done so by sol lcltlng opinions from Interested circles 

by means of the publ lcatlon of a Green Paper on Copyright and 

the challenge of Technology In 1988, and the holding of a 

hearing on the subject of database protection In April 1990. 

The proposal takes ful I account of these considerations In the 

I ight of the overall objectives of this provision of the 

Treaty. 
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PART TWO: PARTICULAR PROVISIONS 

1.1. The term "database" Is to be taken to Include col lectlons of any 

types of material's In the literary, artistic or musical fields 

such as text, Images, sounds, and also numbers, data, facts and 

pieces of Information· and the like. It Is not Intended to 

include three-dimensional objects or the mere stockage of 

quantities of works or materials In electronic form. 

This Directive cannot determine the minimum number of Items to 

be selected or arranged In order to qual lfy for copyright 

protection as a col lectlon. Each case wll I have to be decided on 

I t s own mer I t s . 

1.2. The right to prevent unfair extraction from a database Is 

intended to prevent the extract ion and re-ut I II zat I on of the 

contents of a database In cIrcumstances where the database In 

question Is used directly as a source from which to take the 

works or materials, with or without adaptation of those contents. 

It Is not a copyright right, nor a right In the contents 

themselves. 

2.1. Although the current text of the Berne Convention In Its Paris 

Act of 1971 does not expressly refer to col lectlons of data, the 

provisions of Art lcle- 2.1. are Intended to Indicate that the 

protection given by this Directive is to be of the kind enjoyed 

by collections as the term Is used in Article 2.5. of the 

Convention. The Directive Is not in any way 1 lmlted In ~cope to 

an Interpretation of Article 2.5. of the Convention as presently 

drafted, since the Directive also covers col leetlons of data. 

2.2. To the extent that Member States have expressly or Impliedly 

prov lded for the protect I on of collect Ions or databases In non­

electronic form in accordance with Article 2.5. of the Berne 

Convent ion, that protect ion remains unaffected by the present 

Directive. 
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As far as the copyright protection given by this Directive Is 

concerned, no divergent treatment of collect Ions In electronic 

and non-electronic form should result from the exclusion of non­

electronic collections from this measure, since the copyright 

aspects of this Directive are consistent with the general 

principles of the Berne Convention. 

However. If In 

Convent ion occur 

practice, 

In respect 

divergent Interpretations of 

of databases In paper form, 

the 

the 

Commission may at a later date propose an extension of the 

present Directive to cover all databases. 

2.3. The definition of original lty Is the same one as that retained In 

Direct 1 ve 91 /250/EEC on the I ega I protect I on of computer 

programs. Given the similarity In the creative processes 

Involved and the fact that software Is an essential component In 

database management, it seems appropriate to rational lze the 

definition of the criteria for eligibility for protection Into 

one and the same formulat Jon. In the case of a database, the 

originality must be demonstrated In relation to the selection or 

arrangement of the works or materials which form the col lectlon, 

rather than In relation to a work viewed as a whole, as Is the 

case with a computer program. This Is a consequence of the 

provisions of Article 2.5. of the Berne Convention which 

speciflcal ly attribute authorship to a database on the basis that 

the select I on or the arrangement canst I tutes the author· s own 

Intellectual creation, and that such collections are a ty~e of 

derivative work. 

2.4. Separate copyright rights may subsist In the works which are 

brought together to form the database and In the select ion or 

arrangement of the works themselves. No additional copyright 

rights can be gained by the Inclusion Into a database of a work 

which Is otherwise unprotectable under copyright or which has 

tal len out of copyright protection. 



- 43 -

Thus the owner of neighbouring rights in phonograms assembled 

together to, form a database cannot, by so doing, acquire a 

copyright In each Individual recording. He may however acquire a 

copyright In the database as a whole providing that original 

·selection or arrangement of the contents has taken place. 

2.5. Member States are also required by this Directive to Introduce a 

right to prevent unfair extraction and re-utl I lzatlon of works of 

materials from a database In addition to· any copyright for which 

the database may be eligible. Member States are free to choose 

the means by whIch such an unfaIr extract I on from a database 

right Is lmpleme~teq. It ~ust be aval table regardless of whether 

the database Itself qual lfles for copyright protection. 

In some cases, It can therefore be applied cumulatively with 

copyright protection since It addresses different aspects of the 

database. While copyright can,only prevent the copying of non­

copyrl·ghted'-'materlal from a database If, In so doing, the 

selection or the arrangement of that material are Infringed, the 

right to prevent unfair extraction appl les to the contents of the 

database even If the copyright In the database Itself has not 

been Infringed. Thu~ If database A fai Is to qual lfy for 

copyright protection because original selection or arrangement of 

Its contents are not present, the right to prevent unfair 

extraction nevertheless appl tes to prevent copying from that 

database as a source. If database 8 Is protectable by copyright 

by virtue of the selection or arrangement of Its contents, It can 

also benefit from the right to prevent unfair extraction If the 

contents are copied. If, In copying the contents, the selection 

or arrangement are also copied, an action for copyright 

Infringement may be broughl In paral lei . 

.. 
However, If the contents of a database are already protected by­

copyright or neighbouring rights, no cumulation can occur since 

the right to prevent_ unfair extraction cannot apply_ This Is to 

avoid the imposition of a compulsory I icence on a work protected 

by copyright or neighbouring rights. In thes·e circumstances the 

normal Idea/expression dichotomy doctrine st1ould apply, In that, 
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the ideas .contained In the works Incorporated Into a database 

remain accessible whereas the expression of these Ideas Is 

protected under copyrIght. ThIs does not app I y where the works 

which form the contents of the database are themselves databases 

containing unprotected works or materials. 

3.1 The Directive does not seek to regulate authorship beyond re­

stating the fundamental principle of the Berne Convention, 

namely, that the human author who creates a work Is the first 

owner of the rights in that work. However the nature of the 

database industry Is such that frequently a database will be 

produced by· a company, a legal person, and to .the extent that 

Member States have made provision for ownership or exerclce of 

r lghts by a l~gal person, the Directive permits those 

arrangements to continue at the present time. 

3.2 In the same way, If the database Is the result of a collective 

activity, whether controlled by a natural or a legal person, 

Member States which have provided specifically for this 

eventuality are free to continue to apply such provisions for 

the present. 

3.3 As regards joint authorship, only the ownership of the rights is 

regulated by this Directive, the exerclce being left to 

contractual relations between the Joint authors. 

3.4 Databases created In the course of employment are dealt with In 

Article 3 paragraph 4 In respect of economic rights only. Moral 

rights therefore remain outside of the scope of this Directive. 

The employer and employee remain free to contract In ways other 

than those prescribed by Article 3.4. AI I employment situations, 

whether or not carried out within an employment contract, where 

the employee acts under the control of the employer, are Intended 

to fal I within the scope of this paragraph. Commissioned works, 

or works made· for hire, or those created by an employee not 

acting under the control of his employer, are not regulated by 

this paragraph and accordingly fall within tne provisions of 

paragraph 1 of this Article. 
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4.1. The question of rights In works which are Incorporated Into a 

database Is In general terms outside the scope of this Directive 

since It Is a matter for contract between the holder of rights In 

such works and the database maker to regulate the conditions 

under wh 1 ch they may be I ncor por at ed. In the absence of any 

contractual regulation of the Quest ion, the leglslat lon of the 

Member States In respect of the works In QUestion continues to 

apply. 

Howe~er one clarification has been Introduced Into this Dlfectlve 

In respect of bibliographical material an·d similar data. In 

cases w!'lere the materials In question do not substitute for a 

work but are merely Informative about the work, these materials 

should be capable of being Incorporated Into a database without 

author 1 za t ton, a I though thIs except I on 

the Question of whether the material 

copyright. 

Is without preJudice to 

Is Itself subject to 

5.0. The exclusive rights of the author of a database under copyright 

refer to the right to prohibit acts In relation to the selection 

or arrangement of ~he contents. Restrictions on the use made of 

the contents themselves may also apply but these wl I I be a 

conseQuence of a separate copyright In the works which have been 

Incorporated Into the database. If the author of the database Is 

not the author of its contents he may nevertheles~ have acQuired 

the copyright In the contents, If any, or be authorized to permit 

certain acts with regards to those contents. 

The exclusive rights In relation to the ·creative· elements of 

the database, the selection or arrangement of its contents, are 

therefore the object to the norma I rIghts given by the Berne 

Convention. This means that the author of the database may 

prohibit any reproducti9n. translation, adaptation or other 

alteration which would result in these acts being done to a 

sufficiently significant portion of the database to constitute an 

infringement of rights in the selection or arrangement. 
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So, for example, If a reproduction of one Insubstantial portion 

of the database were made In Isolation from a reproduction of the 

structure as a whole, It might be difficult to demonstrate that, 

by such an Insignificant reproduction of one part of the contents 

of the database, Its selection or arrangement had been Infringed. 

1 f on the other hand. substantIa I parts of the contents were 

reproduced or translated, then the select~on and the arrangement 

would be Infringed, either by an act of reproduction, or by an 

act of adaptation, or by both. The same reasoning would apply to 

acts of distribution and communication or display to the public. 

S.a Both temporary and permanent reproduction of the database are 

restricted acts since even temporary down-loading of the database 

could c.ause grave economic loss to Its author. The temporary 

reproduction necessary for use Is permitted under Article 6. 

5.b This language reflects the provisions of the Berne Convention, 

Articles 8 and 12. 

5.c The person who without authorization makes a translation, 

adaptation or other alteration of a database may not continue to 

disseminate copies of this unauthorized version. Where the 

author lzat ion of the holder of the rights In the database has 

been given for a translation or an adaptation, new rights wl 11 of 

course arise In the work of the authorized translator or adaptor. 

5.d Since the distribution of databases "on I ine" Is the most common 

current means of distribution to the public, it is Important to 

note that paragraph 5d covers alI forms of distribution. 

However, In future, CD Rom versions of many databases wl 11· also 

be offered for sale and therefore a r lght Is also provided for 

the author to control rental of copies of a database which have 

been sold. This provision on the exhaustion of rights Js to be 

interpreted as referring to Community exhaustion only, there 

being no exhaustion of rights worldwide by first sale In the 

Community.· 
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S.e The rlghtholder Is also able to prohibit the communication, 

display or performance of his database to the public. As 

databases containing up-to-the-minute l:nformatlon (such as stock 

market closing figures) are Increasingly used as a source of 

public display of the Informa-tion, for example· at airports, on 

large scale screens In the street, In hotel-s, It Is necessary to 

provide for some control over these activities once they are 

carried on outside the faml ly c~rcle. 

6 .. 1 The preceding paragraphs (Article s·) deal_~ with rights In the 

select ion or arrang~ment. of the contents of the database. 

Techn 1 ca 1 1 y speak rng an I nfr I ngement of the se l'ect I on or 

arra11gement would take place every time the database was accessed 

If no specific derogation were provided since accessing the 

database. of necessIty. lnvo I ves performance of some of the 

restricted acts, notably the act of reproduction. Therefore In 

Article 6 a provision has been Introduced that ~here the contract 

for the supply of database goods or services regulates the use 

which can be made of that databaser It Is not necessary for the 

user to seek further authorization to carry out acts necessary to 

use the database In conformity with his contract. 

6.2 This Is also the case where the contract does Rot regulate a 

particular aspect of use or where no contract regulating use 

exists at all. Then the user who Is a lawful acQulror of the 

database Is ab I e to access the database and use It , that Is to 

say, consult the database. 

6.3 This Implied permission to use the database on!:y refers to the 

Question of whether rights In the database Itself would· be 

Infringed by such use. that Is to say, rights In the selection or 

arrangement of the contents. The Quest I on of InfrIngement of 

rights In the contents, for example by downloading or adapting. 

the contents. Is decided not by Art lcle 6, but by Art lcles 7 

and 8. 
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7.1 As regards the reproduction, translation or adaptation or other 

acts performed In relation to the contents of the database, 

where such contents are In themselves protected by copyright, 

this Directive does not seek to harmonize at the present time the 

provisions of the Member States currently appl !cable to the 

var lous types of works whIch cou I d form the contents of the 

database. 

This Is for a number of reasons. First, the Member States may 

not protect a given work, for example a phonogram, or a 

photograph, In the same way. In one Member State. the work In 

question may be protected by copyright, In another by a 

neighbouring right and In a third, not protected at alI. Second, 

the Member States may not treat alI works protected by copyright 

In the same way as regards permitted exceptions to the exclusive 

rights. For example, home copying of literary works may be 

permitted but home copying of computer programs Is not. Third, 

even for the same type of worl< protected by the same regime In 

all Member States. different solutions to the problems of home 

copying. copying for educational purposes. and so on, have been 

retained. 

Therefore It Is not only premature but technically Impractical to 

regulate In this Directive how and to what extent every type of 

work may be reproduced or translated or adapted In this new 

circumstance In which the work In question Is made available via 

a database. 

It Is the case, In any event, that copyrIght works may on 1 y be 

Incorporated Into a database with the consent of the author. That 

authorization should therefore Indicate the extent to which the 

work can be re-used from the database. 

Equally, the contract for the supply of database goods or 

services should specify what acts of downloading, reproduction In 

paper form, adaptation and so on are to be permitted. 
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1 t 1 s however necessary to ensure that mere 1 y because a work Is 

made avai !able via a database, the freedom currently enjoyed by 

certain users, notably by educat lonal establishments, to use 

brief extracts from works, Is not removed. Therefore to the 

extent that Member States have made provision for such 

exceptions, these should continue to apply, regardless of the 

fact that the work has now been Incorporated Into a database. 

The wider question of the extent to which private copying, either 

of the contents of the database, or of the selection and 

arrangement of the contents, should be allowed, Is also left 

unregulated by this Directive, pending harmonization of the 

Issues of reprography and electro-copying. 

If, either by 

leg I slat lon or 

specific solutions In the Member States' 

by arrangements cone I uded between the database 

creator and the owner of rights In the contents, certain works 

may be subject to exceptions to the exclusive rights of the 

author, It should be possible to continue to do such acts even If 

their performance would technically Involve Infringement of the 

rights In the selection or arrangement of the contents. This Is 

a necessary safeguard to avoid a situation where a more extensive 

protection Is given to a work Incorporated Into a database than 

It would have had If It had been distributed In another way. 

Since It Is I lkely that the permitted reproduction, translation, 

adaptation etc of the work Itself will be of Insubstantial parts 

only and not of the entire work, It Is unlikely that the 

cent lnued permission to carry out such acts once the work has 

been put Into a database will have a serious Impact on the rights 

In the se I ect I on or arrangement of Its contents. It 1 s however 

always open to the database creator not to Include certain works 

In the database or to make contractual arrangements with the 

rlghtholder In the work limiting the extent to which that work 

may be subject to exceptions to the author's exclusive rights. 
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8.1. The granting of a specific right to prevent the extraction and 

re-utilization of works or materials from a database requires 

that the clrcu~stances in which It appl les and the exceptions to 

the right are also Indicated. 

As far as the granting of the right Is concerned, It can only 

come Into being when the contents of the database In question are 

not protected by copyright or neighbouring rights. The contents 

may. however. be protected by other rIghts or subject to pr lor 

obligatiOns. In this case, there may be cumulation wl'th, but not 

confl let with those prior rights. 

For example, the works or materials In question may be the 

subject of contractual arrangements. In such cases. It may be 

that the compulsory licence provided for In Article 8 paragraph 1 

and 2, and the provisions of paragraphs 3, 4 and 5 cannot apply. 

If the contents are subject._to other legislation or Obligations 

such as those mentioned In the non-exhaustive rlst In Article 8 

paragraphr 6, that legislation or obligation will also preclude 

the opera~lon of Article 8 paragra~hs 1, 2, 3, 4 and 5. 

If.· however. the works or materials In the database are protected 

neither by copyright or neighbouring rights nor by other prior 

and conflicting rights, and are not the object of other 

legislation or obligations, then they may be subject to the 

provisions of Article 8 paragraph 1 Imposing a compulsory licence 

on fair and non-discriminatory terms. 

This licence may only be Imposed In certain llmi ted 

circumstances. namely where the database has been made publicly 

available and when that particular database Is the only source of 

the work or material. This means that If a database Is the only 

source of a worl< or materIa I. but that database has not been 

~published, or Is an In-house or private database, licences may 

not be imposed. This is to guard against the compulsory 

publ icatlon of certain sensitive informat len collected Into 

databases for private or for internal purposes. 
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The ~estrlctlng ~f licences to circumstances where the database 

Is the only source also requ1res certain conditions to be 

fulfilled. If the work or .material could have been made, 

collected, assembled, purchased or otherwise obtained elsewhere 

then there Is no Justification on competition grounds for 

Imposing a compulsory I lcence. 

For example, If a Stock Market In a ~ember State makes aval table 

to one or to a number o.f app.Jicants Its closing figures, which 

are then Incorporated by one applicant ln~o a database, others 

who ~~sh to publIsh the Stock ~arket cJoslng figures for 

commercial purposes shou·ld obtain them from the Stock Market In 

the same way as the fIrst database creator .• or, If they choose to 

aval 1 themselves of his database service as their source 

negotiate with .him for the r.lght to us~ his database for this 

purpose. 

If the Stock Market refused to supply the figures to more than 

one applicant, remedies under competition rules might have to be 

sought to deal with that Issue. 

The request for a I lcence may not be made for reasons of 

commercIa I expedIency such as a savIng of t lme or f I nanc I a I 

resources. So If, for example, the contents of a database are 

data obtained by the use of an earth observation satellite, It 

will be necessary for the second database maker to collect his 

own observation data or to buy them from others who are wll 11ng 

to obtain them on his behalf. 

8.2 .. A second circumstance where the contents of the database may be 

subject to a compulsory licence Is In the case of a database 

whIch has been made by a pub I I c body and whIch has been made 

pub I lcly aval table. 
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This means that a database created by a pol Ice authority, for 

example, would not be subject to 1 lcences because It had not been 

made publicly avai table, whereas a database created by a national 

administration composed of, for example, legislative texts, 

would be subject to licence If the texts were not subject to 

copyright, If the database had been publicly available and If 

that pub II c body had a specIfIc or genera I duty to make such 

Information available. 

If the publ lc body In question has entered the private sector by 

commercializing Its databases but Is under no obligation to do 

so, then It should be considered under Article 8 paragraph 

since It may nevertheless be the only source of the Information 

In question. However. If conflicts arise between the grant of 

licences and the obligations of a public body such as those 

quoted In paragraph 6, licences may stl I I be refused. 

8.3. The Member States have an obligation to provide an appropriate 

mechanism by which arbitration can take place on a request for a 

1 lcence which Is refused or where the terms are neither fair nor 

non-discriminatory. 

8.4. Where the user of a database requires to reproduce small extracts 

from a database, by quotation or by reference to the Information, 

It should be possible for him to do so provided that he Is a· 

lawful user, I.e. a person having acquired a right to use the 

database, and provIdIng that the source Is acl<now I edged.· The 

term 'Insubstantial part' Is defined In Article 1 paragraph 3 but 

no fixed limits can be placed In this Directive as to the volume 

of material which can be used .. It will be the task of the 

database maker to demonstrate that the amount of mater I a I so 

reproduced prejudiced his normal exploitation of his database, 

for example, by substituting as a source In Its own right for the 

work or materials In question. 
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8.5. In the same way, a lawful user may reproduce Insubstantial parts 

of the contents of a database for hIs own persona I prIvate use. 

This could Include Incorporating the extracts Into other material 

which is not for commercial use, creating new materials based on 

knowledge gained from the database and so on. 

It should be noted that this use must be personal I .e. the 

extracts may not be given to third parties and private I.e. used 

Inside the domestic sphere rather than the professional or 

commercial environment. Use In educational establ lshments cannot 

therefore be considered as fa I I lng within the private and 

personal sphere. 

8.6. As has been stated In paragraph 8.1. aboVe, the exclusive right 

to pr_event unauthorIzed extract I on and re-ut Ill zat I on of the 

contents may on I y be subject to except Ions where to do so wou I d 

not confl let with other rights and obi lgatlons. 

This Is especially Important where the data Itself Is of a 

personal or sensitive nature or where the maker of the database 

Is not In a position to grant more exploltatloh rights than those 

which he has himself acquired In that data. 

9.1. If a database demonstrates sufficient originality In the 

selection or arrangement of Its contents to qual lfy It for 

copyright protection then the term of that protection should be 

the same as that provided for I lterary works generally In 

accordance with the existing legislation of the Member states 

pending harmonization of the term of protection. 

9.2. The term of protection granted to a particular database cannot be 

extended by the addition or deletion of Insubstantial amounts of 

works or materials. For example, If a database Is Intended to 

contain all articles published on a given topic by a given 

newspaper. It should not be possible to acquire a new period of 

protection following the Inclusion of each new article. 
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If on the other hand, the database author decides to make a 

significant change to the selection or arrangement criteria, for 

example, to include all magazine articles as wei I as newspaper 

articles on that subject It could be argued that this constitutes 

a new •edition" of the database. 

9.3. Paragraphs 9.1 and 9.2 above refer to the term of protection of 

the selection or arrangement of ~he contents of the database by 

copyright. The question of protection of the contents, by 

copyright or by other rights, has to be d.:etermlned separately. 

If there Is copyright or a neighbouring right In the contents, 

those contents wl 1~ have protection In their own right for 

whatever term remains unexpired at the time of Incorporation Into 

the database. If the contents benefit from the right to prevent 

unfair extraction, that right relates to the material which Is 

Incorporated Into the database. The one finite period of 

protection begins on Incorporation of the work or material Into 

the database and continues for a period of 10 years from the time 

when the database was made publicly available. At the end of the 

10 year perJod, the contents of that particular database are no 

longer protected by the right to p~event unfair extraction. 

10. It Is left to the discretion of the Member States as to the means 

which they adopt to provJde for adequate remedies In respect of 

Infringement of both the copyright and the unfair extraction 

rights. Such measures as regards copyright no doubt already 

exist but may require to be complemented In relation to the 

rights given In Article 5 paragraphs d) and e). 

As far as the right to prevent unfair extraction Is concerned, 

Member States may be able to adapt existing structures to 

accommodate the specificities of Article 2 paragraph 5 and 

Article 8. It Is unlikely however that existing copyright or 

neighbouring rights legislation would be an appropriate vehicle 

since the right In question is clearly not either of these, but 

Is something more similar to unfair competition or parasitic 

behaviour legislation. 
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11.1 The copyright rights given by this Directive extend to all works 

covered by the provisions of the Berne Convention Articles 3, 5 

and 6 paragraph 1. However, since the right to prevent unfair 

extraction is not a copyright based regime, national treatment 

does not apply. Therefore the points of attachment are limited 

In Article 11 paragraph 1 to works whose makers are nationals or 

residents of the Community but excludes publication within the 

Community as a ·point of attachment•. 

11.2 Since many databases wl I I be the result of col lectlve work 

undertaken within companies rather than works of Individual 

authorship, paragraph 2 extends the provisions of paragraph 1 

above to compariles and firms w~lch operate within the Community. 

Therefore to the extent that the leg I slat Jon of a Member State 

makes provision under the conditions of Article 3.4 of this 

D 1 rect 1 ve for such cIrcumstances, CommunIty-based companIes can 

also be beneficiaries of the unfair extraction provisions. 

11.3 However databases created by nationals or residents of third 

countries and those created by companies not based In the 

Community can only be granted protection on a reciprocal basis. 

12.1 Nothing In this Directive may be Interpreted as prejudicing any 

rights already subsisting in the works or materials which are 

Incorporated Into a database. The authorization of the holder of 

rights In such works or materials Is therefore required, subject 

to the exception provided for In Article 4 paragraph 1, when such 

works or materials are Incorporated Into a database and In 

determining the use which can be made of them from that database. 

The database ltself.may also be the object of rights cumulatively 

with any copyright In the selection or arrangement of Its 

contents. 
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12.2 Where a database has already been created prior to the taking 

effect of the directive, it should enjoy any copyright and 

rights to prevent unfair extraction for which It may be el lglble, 

providing that such copyright and rights to prevent unfair 

extraction 

arrangements. 

that date. 

do not confl let with any prior contractual 

rights acQuired or obligations undertaken before 

Such contractual arrangements or rights and obligations must be 

allowed to run to their full term. 
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Proposal for a 

COUNCIL DIRECTIVE 

on the lega~ protection of databases 

THE COUNCIL OF THE EUROPEAN COMM~NITIES, 

Having regard to the Treaty establ lshing the European Economic Community, 

and in ~articular Articles 57(2), 66, and 100a thereof, 

Having regard to the proposal from the Commission, 

In cooperation with the European Pari lament, 

Having regard to the opinion of the Economic and Social Committee, 

1. Whereas databases are at present not clearly protected in all 

Member States by existing legislation and such protection, where 

it exists, has different atttibutes; 

2. Whereas such differences in the legal protection offered by the 

legislation of the Member States have direct and negati~e effects 

on the establishment and functioning of the Internal Market as 

regards databases and in particular on the freedom of individuals 

and companies to provide on-1 ine database goods and services on an 

equa I I ega I basis throughout the CommunIty; whereas such 

d.ifferences could well become more pronounced as Member States 

introduce new legislation on this subject, which Is now taking on 

an increasingly international dimension; 
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3. Whereas existing differences having a distortive effect on the 

establishment and functioning of the Internal Market need to be 

removed and new ones prevented from arising, while differences not 

at the present time adversely affecting the establ lshment and 

functioning of the Internal Market or the development of an 

information market within the Community need not be addressed in 

this Directive; 

4. Whereas copyright protection for databases exists in varying forms 

in a number of Member States according to legislation or case-law 

and such unharmonized intellectual property rights, being 

terri tori a I in nature, can have the effect of preventing the free 

movement of goods or services within the Community if differences 

in the scope, conditions, derogations or term of protection remain 

between the legislation of the Member States; 

5. Whereas although copyright remains an appropriate form of exclusive 

right for the legal protection of databases and in particular an 

appropriate means to secure the remuneration of the author who has 

created a database, in addition to copyright protection, and in 

the absence as yet of a harmonized system of unfair competition 

legislation or of case-law in the Member States, other measures are 

reQuired to prevent unfair extraction andre-utilization of the 

contents of.a database; 

6. Whereas database development reQuires the investmen\ of 

consider ab I e human, techn i ca I and f i nanc i a I resources wh i I e such 

databases can be copied at a fraction of the cost needed to develop 

them independently; 

7. Whereas unauthorized access to a database and removal of its 

contents constitute acts which can have the gravest economic and 

t.echn i ca I conseQuences; 

8. Whereas databases are a vital tool in the development of an 

Information Market within the Community; whereas this tool wi I 1 be 

of use to a large variety of other activities and industries; 
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9. Whereas the exponential growth, in the Community and worldwide, in 

the amount of information generated and processed annually in all 

sectors of commerce and industry requires investment In all the 

Member States in advanced information management systems; 

10. Whereas a correspondingly high rate of increase in publications of 

literary, artistic, musical and other works necessitates the 

creation of modern archiving, bib I iographic and accessing 

techniques, to enable consumers to have at their disposal the most 

comprehensive collection of the Community's heritage; 

11. Whereas there is at the present time a great imbalance in the level 

of investment in database creation both as between the Member 

States themselves, and between the Community and the world's 

largest database producing countries; 

12. Whereas such an investment in modern information storage and 

retrieval systems wi I I not take place within the Community unless a 

stable and uniform legal protection regime is introduced for the 

protection of the rights of authors of databases and the 

repression of acts of piracy and unfair competition; 

13. Whereas this Directive protects collections, sometimes cal ted 

compilations, of works or other materials whose arrangement, 

storage and access is performed by means which include electronic, 

electromagnetic or electro-optical processes or analogous 

processes; 

14. Whereas the criteria by which such collections shall be eligible 

for protection by copyright should be that the author, in effecting 

the selection or the arrangement of the contents of the database, 

has made an intellectual creation; 

15. Whereas no other criteria than originality in the sense of 

i nte I I ectua I creation should be applied to determine the 

el igibi I ity of the database for copyright protection, and in 

particular no aesthetic or qualitative criteria should be applied; 
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16. Whereas the term database should be understood to include 

collections of works, whether I iterary, artistic, musical or other, 

or of other material such as texts, sounds, images. numbers, facts. 

data or combinations of any of these; 

17. Whereas the protection of a database should extend to the 

electronic materials without which the contents selected and 

arranged by the maker of the database cannot be used. such as. for 

example. the system made to obtain information and present 

Information to the user in electronic or non-electronic form. and 

the Indexation and thesaurus used in the construction or operation 

of the database; 

18. Whereas the term database should not be taken to extend to any 

computer programme used in the construction or operation of a 

database, which accordingly remain protected by Counci I Directive 

91/250/EEc(1); 

19. Whereas the Directive should be taken as applying only to 

co II ect Ions whIch are made by electronic means. but is wIthout 

prejudice to the protection under copyright as collections. within 

the meaning of Article 2.5. of the Berne Convention for the 

Protection of Literary and Artistic Works, (text of Paris Act of 

1971) and under the legislation of the Member States. of 

collections made by other means; 

20. Whereas works protected by copyright or by any other rights. which 

are incorporated into a database, remain the object of their 

author's exclusive rights and may not therefore be incorporated 

into or reproduced from the database without the permission of the 

author or his successors in title; 

21. Whereas the rights of the author of such works incorporated into a 

database are not in any way affected by the existence of a separate 

right in the original selection or arrangement of these works in a 

database; 

(1) OJ No L 122, 17.5.1991, p. 42. 
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22. Whereas the moral rights of the natural person who has created the 

database should be owned and exercised according to the provisions 

of the legislation of the Member States consistent with the 

provisions of the Berne Convention, and remain therefore outside­

the scope of this Directive; 

23. Whereas the author's exclusive rights should include the right to 

determine the way in which his work is exploited and by whom, and 

in particular to contro_l the availability of- his work to 

unauthori~ed persons; 

24. Whereas nevertheless once the rightholder has chosen to make 

available a copy of the database to a user, whether by an on-1 ine 

service or by other means of distribution, that lawful user must be 

able to access and use the database, for the purposes and_ in the 

way set out in the agreement with the r i ghtho I der, even if such 

access and use necessitate performance of otherwise restricted 

act_s; 

25. Whereas if the user and the rightholder have not concluded an 

agreement regulating the use which may be made of the database, the 

lawful user should be presumed to be able to perform any of the 

restricted acts which are necessary for access to and use of the 

database; 

26. Whereas in respect of reproduction in the I i m i ted circumstances 

provided for- in the Berne Convention, of the contents of the 

database by the lawful user, whether in electronic or non­

electronic form, the same restrictions and exceptions should apply 

to the reproduction ~f such works from a database as would apply to 

the rep-roduction of the same works made available to the public by 

other forms of exploita~ion or distribution; 
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27. Whereas the increasing use of digital recording.technology exposes 

the database maker to the risk that the contents of his database 

may be downloaded and re-arranged electronically without his 

authorization to produce a database of identical content but which 

does not infringe any copyright in the arrangement of his database; 

28. Whereas in addition to protecting the copyright in the original 

selection or arrangement of the contents of a database this 

Directive seeks to safeguard the pes it ion of makers of databases 

against misappropriation of the results of the financial and 

professional investment incurred in obtaining and collecting data 

by providing that certain acts done in relation to the contents of 

a database are subject to restriction even when such contents are 

not themselves protected by copyright or other rights; 

29. Whereas such protect ion of the contents of a database is to be 

achieved by a special right by which the maker of a database can 

prevent the unauthorized extraction or re-uti I ization of the 

contents of that database for commercia I purposes; whereas this 

special right (hereafter called "a right to prevent unfair 

extraction") is not to be considered in any way as an extension of 

copyright protection to mere facts or data; 

30. Whereas the existence of a right to prevent the extraction andre­

utilization for commercial purposes of works or materials from a 

given database should not give rise to the creation of any 

independent right in the works or materials themselves; 

31. Whereas in the interests of competition between suppliers of 

information products and services, the maker of a database which is 

commercially distributed whose database is the sole possible source 

of a given work or material, should make that work or material 

available under I icence for use by others, providing that the 

works or materials so I icensed are used in the independent creation 

of new works, and providing that no prior rights in or obi igations 

incurred in respect of those works or materials are infringed; 
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32. Whereas I icences granted in such circumstances should be fair and 

non-discriminatory under conditions to be agreed with the 

rightholder; 

33. Whereas such I icences should not be requested for reasons of 

commercial expediency such as economy of time, effort or financial 

investment; 

34. Whereas in the event that I icences are refused or the parties 

cannot reach agreement on the terms to be concluded, a system of 

arbitration should be provided for by the Member States; 

35. Whereas I icences may not be refused in respect of the extraction 

and re-uti I ization of works or materials from a publicly available 

database created by a public body providing that such acts do not 

infringe the legislation or international obligations of Member 

States or the Community in respect of matters such as personal 

data protection, privacy, security or confidentiality; 

36. Whereas the objective of the provisions of this Directive, which is 

to afford an appropriate and uniform level of protection of 

databases as a means to secure the remuneration of the author who 

has created the database. is different from the aims of the 

proposal for a Counci I Directive concerning the protection of 

individuals in relation to the processing of personal data<1) 

which are to guarantee free c i rcu I at ion of persona I. data on the 

basis of a harmonized standard of rules designed to protect the 

fundamental rights, notably the right to privacy which is 

recognized in Article 8 of the European Convention for the 

Protect ion of Human Rights and Fundament a I Freedoms; whereas the 

provisions of this Directive are without prejudice to the data 

protection legislation; 

(1) OJ No C 277, 5.11.1990, p. 3. 
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37. Whereas notwithstanding the right to prevent unfair extraction 

from a database, it should sti I I be possible for the lawful user to 

quote from or otherwise use, for commercial and private purposes, 

the contents of the database which he is authorized to use, 

providing that this exception is subject to narrow I imitations and 

is not used in a way which would conflict with the author's normal 

exploitation of his work or which would unreasonably prejudice his 

legitimate interests; 

38. Whereas the right to prevent unfair extraction from a database may 

only be extended to databases whose authors or makers are nationals 

or habitual residents of third countries and to those produced by 

companies or firms not established in a Member State within the 

meaning of the Treaty if such third countries offer comparable 

protection to databases produced by nationals of the Member States 

or habitual residents of the Community; 

39. Whereas, in addition to remedies provided under the legislation of 

the Member States for infringements of copyright or other rights, 

Member States should provide for appropriate remedies against 

unfair extraction from a database; 

40. Whereas in addition to the protection given under this Directive to 

the database by copyright, and to its contents against unfair 

extraction, other legal provisions existing in the law of the 

Member States relevant to the supply of database goods and services 

should continue to apply, 

HAS ADOPTED THIS DIRECTIVE: 
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Article 1 

DEFINITIONS 

For the purposes of this Directive, 

1. "data. base" means a collection of works or materials arranged, 

stored and accessed by electronic means, and the electronic 

materials necessary for the operation of the database such as its 

thesaurus, index or system for obtaining or presenting information; 

it shal I not apply to any computer programme used in the making or 

operation of the database; 

2. "right to prevent unfair extraction" means the right of the maker 

of a database to prevent acts of extraction and re-uti I ization of 

materia I from that database for commercia I purposes; 

3; "insubstantial. part" means parts of a database whose reproduction, 

evaluated quantitatively and qualitatively in relation to the 

database from which they are copied, can be considered not to 

prejudice the exclusive rights of the maker of that database to 

exploit the database; 

4. "insubstantial change" means additions, deletions or alterations t~ 

the selection or arrangement of the contents of a database which 

are necessary for the database to continue to function in the way 

it was intended by its maker to function. 

Article 2 

QBJECT OF PROTECTION: 

COPYRIGHT AND RIGHT TO PREVENT UNFAIR EXTRACTION FROM A DATABASE 

1. In accordance with the provisions of this Directive, Member States 

shall protect databases by copyright as collections within the 

meaning of Article 2(5) of the Berne Convention for the protection 

of Literary and Artistic works (text of the Paris Act of 1971). 

..·., 
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2. The definition of database in point 1 of Article 1 is without 

prejudice to the protection by copyright of collections of works 

or materials arranged, stored or accessed by non-electronic means, 

which accordingly remain protected to the extent provided for by 

Article 2(5) of the Berne Convention. 

3. A database shal I be protected by copyright if it is original in the 

sense that it is a collection of works or materials which, by 

reason of their selection or their arrangement, constitutes the 

author's own intellectual creation. No other criteria shall be 

applied to determine the el igibi I ity of a database for this 

protection. 

4. The copyright protection of a database given by this Directive 

shall not extend to the works or materials contained therein, 

irrespective. of whether or not they are themse I ves protected by 

copyright; the protection of a database shal I be without prejudice 

to any rights subsisting in those works or materials themselves. 

5. Member States sriall provide for a right for the maker of a database 

to prevent the unauthorized extraction or re-utilization, from 

that database, of its contents, in whole or in substantial part, 

for commercial purposes. This right to prevent unfair extraction of 

the contents of a database shal I apply irrespective of the 

eligibility of that database for protection under copyright. It 

shal I not apply to the contents of a database where these are works 

already protected by copyright or neighbouring rights. 

Article 3 

AUTHORSHIP: COPYRIGHT 

1. The author of a database sha I I be the natura I person or group of 

natural persons who created the database, or where the legislation 

of the Member States permits, the legal person designated as the 

rightholder by that legislation. 
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2. Where collective works are recognized by the legislation of a 

t.4ember State, the person considered by that legislation to have 

created the database shall be deemed to be its author. 

3. In respect of a database created by a group of natural persons 

jointly, the exclusive rights shall be owned Jointly. 

4. Where a database is created by an employee in the execution of his 

duties or following the instructions given by his employer, the 

employer exclusively shall be entitled to exercise all economic 

rights in the database so created, unless otherwise provided by 

contract. 

Article 4 

INCORPORATION OF WORKS OR MATERIALS INTO A DATABASE 

1. The incorporation into a database of bibliographical material or 

brief abstracts, quotations or summaries which do not substitute 

for the original works themselves, shall not require the 

authorization of the rightholder in those works. 

2. The incorporation into a database of other 

remains subject to any copyright or other 

obi igations incurred therein. 

Article 5 

RESTRICTED ACTS: COPYRIGHT 

works or materials 

rights acquired or 

The author shal I have, in respect of: 

the selection or arrangement of the contents of the database 

and 

the electronic material referred to in point 1 of Article 1 

used in the creation or operation of the database, 
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the exclusive right within the meaning of Article 2(1) to do or to 

authorize: 

(a) the temporary or permanent reproduction of the database by any 

means and in any form, in whole or in part, 

(b) the trans I at ion, adaptation, arrangement and any other 

alteration of the database, 

(c) the reproduction of the results of any of the acts I isted in 

(a) or (b), 

(d) any form of distribution to the public, including the rental, 

of the database or of copies thereof. The first sale in the 

Community of a copy of the database by the rightholder or with 

his consent shall exhaust the distribution right within the 

Community of that copy, with the except ion of the right to 

control further rental of the database or a copy thereof, 

(e) any communication, display or performance of the database to 

the pub I ic. 

Article 6 

EXCEPTIONS TO THE RESTRICTED ACTS ENUMERATED IN ARTICLE 5: 

COPYRIGHT IN THE SELECTION OR ARRANGEMENT 

1. The lawful user of a database may perform any of the acts I isted in 

Article 5 which is necessary in order to use that database in the 

manner determined by contractual arrangements with the rightholder. 

2. In the absence of any contractual arrangements between the 

r ightholder and the user of a database in respect of its use, the 

performance by the lawful acquiror of a database of any of the acts 

I isted in Article 5 which is necessary in order to gain access to 

the contents of the database and use thereof shal I not require the 

authorization of the rightholder. 
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3. The except ions referred to in paragraphs 1 and, 2 relate to the 

subject matter I isted in Article 5 and are without prejudice to any 

rights subsisting· in the works or materials contained in the 

database. 

Article 7 

EXCEPTIONS TO THE RESTRICTED ACTS IN RELATION TO THE 

COPYR I GHT IN THE CONTENTS 

1. Member States shall apply'the same exceptions to any exclusive 

copyright or other rights in respect of the contents of the 

database as those which apply in the legislation of the Member 

States to the works or materia Is themselves contained therein, in 

respect of brief quotations, and i I lustrations for the purposes of 

teaching, provided that such· utilization is compatible with fair 

practice. 

2. Where the legislation of the Member States or contractual 

arrangements concluded with the rightholder permit the· user of a 

database· to carry out acts which are permit ted as derogations to 

any exclusive rights i~ the contents of the database, pefformance 

of such acts sha I I not- be taken to infringe the copyright in the 

database itself provided for in Article 5. 

Article 8 

ACTS PERFORMED IN RELATION TO THE CQNTENTS 

OF A DATABASE - UNFAIR EXTRACTION OF THE QONTENTS 

1. -Notwithstanding the ·right provided for in Article'2(5} to prevent 

the unauthorized extraction andre-uti I ization of the contents of i 

database, if the works or materials contained in a database which 

is made publicly available cannot be independently created~ 

collected or obtained from any other source; the right to extract 

and re-utilize, in whole or substantial part, works or materials 

from that database for commercia I purposes, sha I 1 be 1 i censed on 

fair and non-discriminatory terms. 
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2. The right to extract and re-ut i 1 ize the contents of a database 

shal I also be 1 icensed on fair and non-discriminatory terms if the 

database is made publicly available by a public· body which is 

either established to assemble or disclose information pursuant to 

legislation, or is under a general duty to do so. 

3. Member States shall provide appropriate measures for arbitration 

between the parties in respect of such I icences. 

4. The lawful user of a database may, without authorization of the 

database maker, extract and re.,..uti I ize insubstantial parts of works 

or materials from a database for commercial purposes provided that 

acknowledgement is made of the source. 

5. The lawful user of a database may, without authorization of the 

database maker, and without acknowledgement of the source; extract 

andre-uti I ize insubstantial parts of works or materials from that 

database for personal private use only. 

6. The provisions of this Article shal I apply only to the extent that 

such extraction and re-ut~l ization does not conflict with any other 

prior rights or obi igations, including . the legislation or 

international obi igations of the Member States or of the Community 

in respect of matters such as personal data protection,· privacy, 

security or confidentiality. 

Article 9 

TERMS OF PROTECTION 

1. The duration of the period of copyright protection of the database 

shall be the same as that provided for I iterary works, without 

prejudice .to any future Community harmonization.of the term of 

protection of copyright and related rights. 
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2. Insubstantial changes to the selection. or arrangement of the 

contents of a database sha II not extend. the or ig ina 1 .. per lod of 

copyright protection of that database. 

3. The right to prevent unfair extraction shal I run as of the date of 

creation of the database and shall expire at the end of a period of 

ten years from the date when the database Is first lawfully made 

available to the public. The term of protection given, in this 

paragraph shall be deemed to begin on the first of. January. of the 

year following the date when the database was first made available. 

4. I nsubstant i a I changes to the contents of a database sha II not 

extend the original period of protection of that database by the 

right to prevent unfair extraction. 

Article 10 

REMEDIES 

Member States sha II provIde approprIate remedIes in respect of 

infr~ngements of the rights provided for in this Directive. 

· .· Article 11 

BENEFICIARIES OF PROTECTION UNDER RIGHT TO PREVENT 

UNFAIR EXTRACTION FROM A DATABASE 

1. Protect ion granted under thIs DirectIve to th.e contents of a 

database against unfair extraction or re-util lzation shall apply to 

databases whose makers are nat iona Is of the Member State or who 

have their habitual residence on the territory of the Community. 
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2. Where dat·abases are created under the provisions of Article 3(4). 

paragraph 1 above shall also apply to companies and firms formed in 

accordance with. the legislation of a Member ·state and having their 

registered office, central administration or principal place of 

business within the Community. Should the company or firm formed in· 

accordance with the legislation of a Member State have only its 

registered office in the territory of the Community, its operations 

must possess an effective and continuous link with the economy of 

one of the Member States. 

3. Agreements extending the right to prevent unfair extraction to 

databases produced in third countries and falling outside the 

provisions of paragraphs 1 and 2 shal I be concluded by the Counci I 

acting on a proposal from the Commission. The term of any 

protection extended to databases by virtue of this procedure shal I 

not exceed that available under Article 9(3). 

Article 12 

CONTINUED APPLICATION OF OTHER LEGAL PROVISIONS 

1. The provisions of this Directive shall be without prejudice to 

copyrJght or any other right subsisting In the works or materials 

incorporated into a database as· well as to other legal provisions 

such as patent rights, trade marks, design ·rights, unfair 

competition, trade secrets, confident i a I i ty, data protect lop and 

privacy, and the law of contract applicable to the database itself 

or to its contents. 

2. Protection under the provisions of this Directive shall also be 

available in respect of databases created prior to the date of 

publication of the Directive without preJudice to any contracts 

concluded and rights acquired before that date. 
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Article 13 

FINAL PROVISIONS 

1. Member States shall bring Into force the laws, regulations and 

administrative provisions necessary to comply with this Directive 

before 1 January 1993. 

When Member States adopt these provisions, these shall contain a 

reference to this Directive or shal I be accompanied by such 

reference at the time of their official publication. The procedure 

for such reference shal I be adopted by Member States. 

2. Member States shall communicate to the Commission the provisions of 

national law which they adopt in the field covered by this 

Directive. 

Article 14 

This Directive is addressed to the Member States. 

Done at Brussels, For the Counc i I 

The President 
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