COMMISSION OF THE EUROPEAN COMMUNITIES

COM(90) 348 final - SYN 291
Brussels, 31 August 1990

Proposal for a
THIRD COUNCIL DIRECTIVE

on the coordination of laws, regulatidns and administrative
provisions relating to direct insurance other than life

assurance énd‘aménding Directives 73/239/EEC and 88/357/EEC

-

(presented by the Commission)



User
Rectangle

User
Rectangle


A)

-2 -

EXPLANATORY MEMORANDUM

The completion of the internal market in insurance is now one of the
Commission’s priority objectives given the increasing importance of
this boom industry and the work already done in other fields with a
view to creating a single financial market.

In the direct non-life insurance sector, the Second Directive,
Directive 88/357/EEC, has already made a significant contribution
towards the formation of the internal market. That Directive lays
down rules designed to facilitate freedom to provide services in
respect of direct non-life insurance in the form of two separate sets
of arrangements. The first, intended for large risks and based on the
approach — as mapped out in the White Paper - of hame country comtrol,
provides for application of the law of the country of establishment of '
the insurer covering the risk. The second set of arrangements
cancerns “mass risks” and is based on the application of the
supervisory rules of the country in which the risk insured is located
(host country control).

¥hen the Second Directive was adopted, the Commission formally
undertock to present at the earliest opportunity proposals which would
permit the application of the principle of home country control to all
direct non-life insurance business and its subjection to a single set
of legal arrangements.




For the achievement of this third stage, which will result in the full
campletion of the internal market, the strategy adopted is that
provided for in the White Paper:

(a) ooordination of the essential rules on the prudential amd
financial supervision of direct non-life insurance business;

(b) mutual recognition, on the basis of such harmonization at
Commmity level, of the authorizations granted to insurance

undertakings and of the prudential supervision systems of the
different Member States;

(c) the grant of a single authorization valid throughout the

Commnity and supervision of an undertaking’s entire business by
its home Member State (home country control).

This strategy has already been used to complete the internal market in
other areas of financial services. Such is the case with UCITS
(DMrective 85/611; OJ L 378, 31.12.1985), banking (Second Directive
80/646, 0J L 388, 30.12.1989) and investment services (OF C 43,
22.2.1989), in which oonsiderations of the protection of savers,
investors and consumers are as much to the fore as they are in the
insurance sector. It is therefore considered justified to apply to
‘all financial institutions a regime based on the same principles.

~.

Once this objective has been attained, the free movement of insurance
products will be possible within the Commmnity and it will afford
every person seeking insuranoce the opportunity of turning to any
Commnity insurer in order to find the cover best suited to his needs,
vhile providing him with adequate protection.
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The introduction of this regime into the direct non-life insurance
sector involves substantial amendment of the rules currently in force
under the First amd Second Directives. Those Directives make no
provision either for a single authorization system or for gemuine home
ocountry control. Nor has any coordination been carried out as yet as
regards the essential harmonization of prudentdal supervision rules
concerning insurance oompanies’ technical provisions.

This proposal for a Third Directive addresses these matters and amends
the £irst two Directives so as to produce a ochesive system applicable
to all direct non-life insurance business, whether it be transacted
under conditions of establishment or under conditions of provision of
services. |

The structure of this proposal for a Directive is that already adopted
by the Secord Banking Directive and by the proposal for a Directive on
investment services. It oonsists, therefore, of five titles:

TITIR I: Definitions and scope
(Articles 1 - 3)

TITLE II: - The taking-up of the business of insurance
(Articles ¢ - 7)

TTITLE III:  Harmonlzation of conditions governing pursuit of
business (Articles 8 - 27)

TITLE IV: Provisions relating to freedom of establishment and
' freedom to provide services (Articles 28 - 41)

TITLE V: Fimlpwovisims(Artioles&—%)»




The introduction of a system of a single anthorization and home
country control calls for harmonization of Member States’ rules on the
definition axi calculation of technical provisions and on the currency
matching, valuation, diversification anxd localization of the assets
covering the technical provisions.

As regards the definition axd calculation of technical provisions, the
Comission considers that the provisions of the proposal for a Council
Directive on the anmual aocounts anxd consolidated aocounts of
insurance undertakings (OJ C 131 of 18.5.1887) already achieve such
harmonization as is essential and necessary to permit mutual
recognition and home country control.

As regards the assets covering the technical provisions, this proposal
for a Directive lays down coordinated rules on their admissibility,
diversification anxdi valuation and on currency matching requirements.

The requirement that assets be located in the Member State in which
business is carried on is deleted to take account of the measures
adopted in the field of the liberalization of capital movements. For
the same reason, the requirement that a minimm of assets be invested
in specific categories can no longer be maintained.

This proposal for a Directive does not undertake any harmonization of

the substantive law applicable to contracts and policy conditions.
The work carried ocut within the Council in this comnection in recent
years has shown that such harmonization is not essential to
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achieve at this stage. The system proposed in this Directive is based
on the rules laid down in the Second Directive on choice of law
applicable to insurance contracts. This system makes it possible to
ensure satisfactorily the requisite consumer protection because, in

. principle, the Member State in which the risk is situated can if it so

wishes apply its own law to an insurance oontract covering a mass
risk. '

On the other hand, the Commission oconsiders that all large risks must,
owing to their specific characteristics, enjoy ocamplete freedam of
choice of law. This approach is in keeping with the case law of the
Court of Justice, which has held that there is no need for special
protection in respect of the insurance of large risks. VWhat is more,
some Member States granted such freedom to all large risks when they
incorporated the Second Directive into their law.

At the same time, the Commission considers that, in order that they
might find the cover best sulted to thelr specific needs, it is of the
utmwost importance that persons seeking insurance should have access to
every insurance product lawfully marketed in the Cammmity provided it
does not conflict with legal provisions protecting the gemeral good in
force in the Member State in which the risk is situated.

As regards the verification of insurance policies and contract
documents, the Comission considers that the systems to be used should
be tallored to the requirements of a gemiine single market. With this
in mind, the Commission proposes that every system for the prior
vetting of such documents should be abolished and replaced by

ex post facto commmication systems, which also make it possihble to
afford policy-holders the requisite degree of protection.




The Second Directive authorized, in the interests of protecting
policy-holders, Member States to prohibit the simultanecus pursuit in
their territory of insurance business by way of establistment and by
vay of freedom of services as far as the covering of mass risks is

concernsd. This option was justified by the situation which
prevailed, when the Secoxd Directive was adopted, with regard to the
harmonization of the essential rules on technical provisions arxd the
lav governing insurance contracts and policy oonditions.

- This proposal for a Directive brings about the coordination considered
- necessary to afford policy-holders the requisite degree of protection.
. At the same time, and as with other financial services, it introduces
into the insurance sector the system of a single authorization and
prudential supervision of all business by the home Member State. The
opticn is therefore abolished by this proposal for a Directive.

- BRelations with third countries

This proposal contains no provisions on the treatment to be granted to
insurance undertakings from third oountries seeking authorization to
do business in the Commnity. The relevant arrangements have already
been introduced in the amended proposal for a Directive on freedom to
provide services in motor insurance (COM(90)278 of 20.06.1890), on
which the Council adopted a cammon position on 20 June of this year.

The arrangements provided for in that proposal for a Directive apply
to the vhole direct non-life insurance sector.
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C)

This proposal for a Directive is sllent about the procedure to be
fallowed for the exercise of the implementing powers it confers on the
Commission. The question is dealt with in a separate proposal for a
Directive which will apply to all directives ooncerning life and

non-life insurance providing for such implementing powers (OM(90)344
of 11.07.1900).

Three factors help explain the urgency of action at Commmity level
along the lines of that proposed in this proposal for a Third
Directive.

The first is a major political factor, the Single Burcpean Act. When
this wvas signed, Member States expressed their firm political will to
take, before 1 Jamuary 1983, the decisions needed to create a gemiine
internal market.

- The second factor oconcerns the development of financial services ani

their increasing importance. Within the Commnity, this development .
has already led to adoption of the provisions needed to complete the
internal market in the fileld of credit institutions and UCITS.

Such financial institutions will thus be able to propose throughout
the Commmity products benefiting from a “Buropean passport”, thereby
creating a distortion of campetition to the detriment of those
insurers with whom they emter, in the case of certain products,
directly into campetition.

The insurance industry is currently at a disadvantage compared with
other finanaial services when it oocmes to facing the challenge of the
single market. Insurance undertakings are to a large extent still
obliged to operate in twelve isclated markets subject to different
rules axd procedures as regards the taking-up and pursuit of business,
whether 1t be by way of estahlishment or by way of freedom of
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services. This involves a variable degree of intervention in relation
to insurance products anxd the freedom of insurers and those seeking
insurance to enter into insurance contracts. This state of affairs
‘can no longer be tolerated if the Commmnity’'s ocommitments as far as
attaining the objectives of the EEC Treaty is concerned are to be
fulfilled.

The third factor is the judgments delivered by the Court of Justioce on
4 December 1988. Vhile sanctioning the application to insurance of
freedom to provide services as a fundamental principle of the Treaty,
the Court scught to reconcile the exercise of that freedom with the
requirements of the protection of persons seeking insurance. It
confirmed that, once the necessary coordination of insurance

. undertakings’ technical provisions, the assets covering those
provisions and policy conditions has been carried out, all
seekers/consumers of insurance will enjoy an adequate and sufficient
level of protection, and the entire business can then be made subject
to a uniform regime based on the principle of home country control.

II) W

Definitions and soope

Article 1 - Definitions

This article contains definitions of certain terms used in the proposal for
a Directive, the aim being to clarify their meaning and hence contribute to
a better understanding of the Directive.
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Article & - Scope

This article defines the soope of the proposal for a Directive. The scope
coincides with that of the First Directive (Directive 73/239/EEC). In
other words, it excludes life assurance in its entirety and the operations
covered by Directive 79/267/EEC, mutuals with a clearly defined, restricted
local basis which, by virtue of their legal status, fulfil specific
conditions of security and offer specifio financial guarantees, and bodies
governed by public law enjoying a monopoly of the insurance of certain
risks (Articles 2 - 4 of Directive 73/239/EEC).

Ihisprovjsionisdsjgnedtoadaptmemonoponese:dsﬂngmoerm
Member States in respect of the insurance of certain risks to the
requirements of a gemiine integrated market.

It is inconceivable that, within the Commmity, part of its territory
should escape, owing to the existence of exclusive rights in the
transaction of certain classes of insurance, from the full application of
the Treaty’s provisions on right of establishment and freedom to provide
services. The monopoly enjoyed by certain bodies in this respect must
therefore be abolished in order that persons seeking insurance in that part
of the Commnity may also be free to choose fram among the insurance
products offered to them by any Commmity insurer.




- 11 -

These articles introduce the fundamental ooncept of the single insurance
licence by amending Articles 6 and 7 of the First Directive. Article 6 as
amended now specifies that the authorization to take up the business of
direct insurance shall be granted by the ocmpetent authorities of the home
Member State. This system still has as its premiss that an officlal
authorization is a pre-condition for the taking-up and pursult of insurance
business. Article 7 has been amended to specify that that authorization
shall be valid throughout the Community. This extended territorial scope
will apply both to establishment and the provision of insurance services on
a cross-border basis (paragraph 1). The role of the competent authorities
of the home Member State (which has been defined in Article 1 as the
Member State of estahlishment of the head office of the insurance company
oovering the risk) is consistent with the principle of home ocountry
supervisory oontrol of the financial position of the oompany, including its
insurance activities in the Member States which are undertaken by way of
branching or services (see Article 8). The task of supervising the
company’s entire business falls to the insurer’s home authorities, which
are those that granted the authorization.

The authorization will contime to be given for a particular class of
insurance as listed in paint A of the Ammex to the First Directive. The
option for Member States to also grant authorization for a group of classes
and auxiliary risks included in classes other than that of the principal
risk has been maintained in this proposal (paragraph 2).

Also any undertaking secking to extend its business to other classes will
be required to request a new authorization in accordance with the procedure
laid down in Article 6 of the First Directive (point b).
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Article 5 of the proposal furthermore brings to an end the derogation for
the Pederal Republic of Germany which allowed it to prohibit the
sumltaneous undertaking of health insurance with any other class of
insurance. It is comsidered that this final specialization requirement is
o longer justified in view of the faoct that further ooordination in the
form of the insurance acoounts Directive, the barmonization of technical
provisions as set out in Title III, Chapter 2 of this proposal for a
Directive and the coordinated stardards on permissihle assets, valuatian,
diversification and rules on currency matching will provide sufficient
protection of insured persons.

Furthermore, the possibility for Member States to apply their legal

provisions justified by the general good ocomstitutes sufficient guarantee

for those Member States granting authorization to private insurers offering

private health insurance in substitution for the social health insurance

system to require in certain cases that the conditions of insurance offered

. are at least as good as those of the social health insurance system
(Artical 43a). '

Article 6

The home Member State must require any company seeking authorization to
fulfil the conditions laid down in Article 8 of the First Directive. That
is to say to adopt a specific legal form, to which this proposal adds the
legal form of the European Campany, to limit its business activities to the
bhusiness of insurance, sulmit a scheme of operations anxd possess a minimm -
guarantee fund. It is now proposed to bring the authorization requirements
for undertakings engdaging in mass risks into line with those for large
risks as set out in the Second Directive.

An additional mandatory condition, which was facultative in the First
Directive, has been added to the requirements, oomcerning adequate
technical qualifications and sounucss of the manaders and directors of any
company seeking authorization. mweomﬂitionsareoansidm'edneo&ary
to safeguard the general quality of business of an insurance oompany, as
well as the day-to-day management rurming the oompany (paragraph 1).
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An important step forward concerning authorization conditions is the

proposal to abolish the possibility for Member States to require the prior
approval or systematic notification of general and special policy
conditions, scales of premiums, or forms and other printed documents which
the undertaking uses in its dealings with palicy-holders (paragraph 3).
Member States may only require nom-systematic notification of such
information in exercising their supervisory tesks but this may not amount
to a prior ocondition for an undertaking to be able to carry om its
activities. Two exceptions to this system are allowed. Firstly for
premium rates which function as part of a general price oontrol system. In
this exceptional case it is proposed that prior notification or approval of
proposed increases in those States will be allowed. Secomdly, the
technical and quality checks on staff and equipment of undertakings active
in the field of tourist assistance, as introduced in the Second Directive,
will contimue to apply.

Article 6a

This provision replaces Article 8 of the First Directive anxd sets out the
requirenents for the scheme of operations. In accordance with the amended
Article 8 of the First Directive, insurance undertakings seeking
authorization will no longer need to state in their scheme of operations
the tariffs which they propose to apply for each category of business they

engage in.
Article 7

The ownership and control of an insurance undertaking by non-insurance
interests is an issue of concern for the Commnity supervisors, especially
in a period when highly ommplex group structures are a widespread
phencmenon. Thus the risks of cross-financing and conflicts of interest
are particuarly evident in an enviromment of vast chandes in the structure
of financial systems. For these reasons *he current proposal stipulates
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that the competent authorities, before granting an authorizatiom, should be
dnfozmedoftbeixﬂentityofsbareholdersandhenbm'sholdmgaq\mliﬁed
rarticipation in the proposed insurance undertaking as well as of the
amount of such participations. This applies to direct or indirect
shmeholderscrmanbmsandinespectiveofwhéthmtheyare;hysicalor_
legal persons. This procedure emables the oompetent authority to appraise
the sultahility of the shareholders and members and if necessary to reject
any particular group structures as improper at the moment of the setting-up
of the institution. Closely linked with this provision is Article 14 of
the present proposal which provides for an information procedure regarding
the prospective acquisition of an insurance undertaking which is already in
operation. '

IITLE IIT

Harmonization of conditions governing parsuit of usiness

The introduction of a system of a single official authorization granted by
the competent authorities of the home Member State and valid throughout the
Commnity calls for devolution of the power of supervisicn, and of the
means to that end, on the oampetent authorities which granted the
authorization s0 as to guarantee full compliance with the conditions
governing the pursult of business by the insurance undertaking, whether it
be by way of establishment or by way of freedom of servioes.

Article 8 of this proposal for a Directive contains a new provision which
replaces Article 13 of the First Directive. It specifies that the
financial supervision of an insurance undertaking, including that of the
activities it carries on either through branches or by way of freedom of
services, is to be the responsibility of the campetent authorities of the
home Member State, that is to say, the authorities which granted the
authorization to the undertaking.
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In addition, this provision specifies what the financdal supervision of the
undertaking consists of: 1t includes verification of (a) the undertaking’s
solvency, (b) the establishment of sufficient technical provisions for the
‘undertaking’s entire business and (o) the matching of assets in accordance
with the provisions existing in that respect in the home Member State,
vhich are coordinated in this proposal for a Direotive.

lastly, the existence of sound administrative and acocounting procedures and
adequate internal control mechanisms is a guarantee of an orderly and
healthy pursuit of insurance business. This proposal for a Directive
therefare requires the hame Member State to ensure that this need is

satisfied.

This proposal for a Directive provides for the possibility for the
authorities of the insurance undertaking’s home Member State to carry out,
‘after having first informed the authorities of the Member State of
establishment, on-the-spot monitoring of the hranches of the undertakings
they have aunthorized, with a view to obtaining the information necessary to
ensure the financial supervision of the undertakings whose entire business

they supervise.

This provision also meets a need for consistency in the approach adopted by
the Cammunity for the completion of the internal market in financial

servioces. The Second Banking Directive contains a similar provision
(Article 15). The same applies to the proposal for a Directive on
investment services in the securities field (Article 19).

Article 10 - Sanctionsg

This article introduces into the First Directive the ahligation on the part
of the Member States to impose adequate penalties on insurance undertakings
or their directors and manasgers where they infringe the rules on
supervision.




(3)

- 16 =

Article 11 - Transfers of portfolios

The Second Directive on direct insurance other than life assurance
(88/357/EEC) contains a set of camplex and detailed provisions on the
transfer of portfolios tallored to the legal regimes introduced in respect
of the taking-up and pursuit of the business of direct non-1ife insurance,
both by way of estahlishment and by way of freedom of servioces. The
introduction of a new, single legal regime for all insurance husiness,

irrespective of the way in which it is pursued, means that the provisions
on portfolio transfer have to be adjusted.

Article 12 adapts to the system of a single official authorization and
supervision of all insurance business by the authorities of the insurer’s
home Member State the provisions of Article 20 of the First Directive
concerning the powers of the competent authorities to adopt measures to
ensure the solvency of an insurance undertaking.

This same aim of adaptation to the single official authorization system is
pursued by Article 13, which amends Article 22 of the First Directive, on
the conditions under which the authorization granted to the insurance

undertaking may be withdrawn.

This article introduces into the insurance sector specific provisions the
purpose of which is to ensure that the prudent and sound management of an
insurance undertaking is not called into question by the existence of major
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To that end, Article 14 lays down an cbligation to furnish information in
two sets of circumstances. First of all, shareholders or members who
propose to acquire, directly or indirectly, a qualifying holding in an
insurance undertaking must first inform the ocompetent authorities of the
size of the intended holding. The same applies where natural or legal
persons wish to increase their qualifying holding so that it exoeeds
oertain thresholds or the insurance undertaking becomes their subsidiary
(Article 14(1)). This obligation to furnish information is also provided

for in the event of a reduction in or disposal of a qualifying holding
causing 1t to fall below the thresholds laid down (Article 14(2)).

Moreover, in order to ensure the effectiveness of supervision, insurance
undertakings must, on becoming aware of them, inform the competent
authorities of any acquisitions or disposals of holdings in their capital
that cause holdings to exceed or fall below the thresholds laid down. They
must also inform the competent authorities each year of the names of
shareholders and members possessing qualifying holdings and the sizes of
such holdings as shown by the information received at anmal gemeral
meetings or as a result of compliance with the specific rules to which
companies 1listed on stock exchanges are subject (Article 14(3)).

If the competent authorities oonsider that the influence exercised by
shareholders or members works to the detriment of the prudent and sound
management of the insurance undertaking, the Member States may take a
series of measures to put an end to that state of affairs (Article 14(4)).
Those measures will also be taken where the obligation to furnish
information in advance is not complied with or where the competent

authorities have opposed the acquisition of the shareholding.

Paragraph 1 of this article introduces the principle of hame oountry
control for the definition and calculation of technical provisions.
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Technical provisions will be required to be defined and calculated
according to the rules laid down in Articles 21-28, 40 anxi 52-57 of Council
Directive... on the anmal acoounts and oconsolidated accounts of insurance
undertakings.

For non-life insurance, these technical provisicns are:

1) unearned premiums,

(1)  unexpired risks,

(i44) 1life insurance provisions,

(1v)  provisions for ocutstanding claims (including oombined provisions),

v) provision for bomses and rebates,

(vi) equa.'l_tza.tioﬁ provisions, if required by national law or regulation.

At the meetings held with national experts in November 1889 and

Jamiary 1990 there was broad agreement on the Cammission proposal that the
harmonization of natiomal regulations concerning the definition and
calculation of technical provisions included in the proposed insurance
accounts Directive is sufficient to allow mutual recognition and home
country control in this respect.

This view i1s supported by the CEA.

Paragraph 2 of this article introduces the principle of home country
control for the investment of technlcal provisioms.
Technioalpmvisimsmlberequuedtobemvestedaooommtothenﬂw
laid down in Articles 17-21 ofthispmoposa.lforamreotive
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Those rules cover:
@ a general principle for the investment of technical provisions,
(1) the admissihility of investments,

(141) the diversification of investments,

(iv) currency matching requirements.

Furthermore, paragraph 2 of this article extenxds the requirement of
localization of assets in the oountry where the business is carried on to a
localization within the European Commnity. This extension is to be seen
both in the ocontext of freedom of capital movements within the European

- Commnity, which is fully applicable to institutional investors, and in the
context of the negative effects of national localization on the investment
performance and regional diversification of insurance campanies’
investments.

Article 16

Article 23 of the Second Directive, vwhich provides for home country control
oftechnioalpmvisionsbtheoaseoflargeriskh:sin&asa:ﬂhostoomtry
control in the case of mass risk business, is deleted.

This article establishes a general principle for the investment of
technical provisions, which is to be found in the current legislation of
most Member States.

Articles 18(2) and 19(3) of this proposal for a Directive provide that,
under special circumstances anxd on a case-by-case basis, the home
Member State may allow exceptions to the rules on the admissibility and
diversification of investments. These exceptions may, however, only be
allowed when the home Member State is satisfied that the general
requirement of Article 17 is fulfilled.
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Article 18 - Admissible investments

This article contains a 1ist of assets in vhich the home Member State may
allow insurance undertakings to invest their technical provisions.

The list of admissihle assets 1s to be regarded as a minimm requirement.
This means that the home Member State is free to prohibit certain
categories of investments included on the list, but only for insurance
undertakings having their head office in its territory. In order to
provide the 1ist with a sufficient degree of flexibility, paragraph 2 of
this article allows Member States to permit other categories of investments
on a case-by-case basis and subject to Article 17 of this proposal for a

Directive.

This article lays down a set of rules on the diversification of
investments. Again, the diversification rules laid down in paragraph 1 are
to be regarded as a minimum. Home Member States are thus free to impose
lower maximum peroentages for oertain or all categories of investments, but
only for insurance undertakings whose head offioce is in their territory.
For some categories of investments, especially govermment bonds, there are
no maximm percentages. For other categories, however, especially debt
securities anxd other bords issued by undertakings, secured loans to natural
persons, transferable shares and other variable yield participations, units
in UCITs, etc. paragraph 1 establishes a set of maximm percentages both
for the category of investments and for units of any one undertaking, any
one piece of real property, ete.

Paragraph 2 provides that no Member State may require insurance
undertakings to invest in particular categories of investments, which is
still common supervisory practice in some Member States, especially as
regards govermment bonds. ‘

The purpose of the final paragraph is to make the diversification rules

. sufficiently flexihle by allowing the home Member State to permit higher
percentages on a case-by-case basis and subject to Article 17.
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Article 20 - Valvation of lnvestments

This article states that, under certain conditions, Member States may allow
hidden reserves resulting fram the undervaluation of assets as cover for
technical provisions. The purpose of this article is to allow

Member States which currently require purchase price valuation of assets to
put their undertakings on an equal campetitive footing with undertakings of
those Member States which allow or require the valuation of investments on
the basis of current values.

Article 21 - Currency matching

This article amends the rules on currency matching laid down in the
Second Directive by

(1) leaving the choice of covering technical provisions up to 20% by
non-matching assets to insurance umiertakings rather than to
Member States (as provided in the Secord Directive)

(11)  allowing Member States to provide that, when a oommitment has to be
covered by assets expressed in the currency of a Member State, the
currency matching requirement is oonsidered to be satisfied when
the assets are expressed in ecus. The limit of 50% for
ecu-denominated assets laid down in the Second Directive is
deleted.

This article updates the list of assets recognized for the purpose of
covering the solvency margin by including subordinated loan capital. The
conditions under vhich subordinated loan capital may be recognized as own
funds are identical to those laid down in the Council Directive 89/299/CEE
(JO L.124 of 5.5.1980) on the own fumis of credit institutions.
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Article 25

'misarticleamendsArticlele'ofthemstmrectiveinmdertobrmgit
into line with the principle of hame oountry oontrol.

In the interests of protecting the oonsumer, Article 7 of the Second
Directive restricted the freedom of choloce of law applicable to the _
contract, leaving complete freedom of choice only in respect of "transport"
risks. '

For want of harmonization of contract law, which would not, as the work
carried out within the Council in this field in recent years has shown, be
essential to achieve at this stage, it is desirable in order to protect
policy-holders in need of special protection, that is to say mass risks, to
permit those Member States which so wish to apply their law to contracts
relating to mass risks located in their territory.

On the other hand, theinsurameoflargerisksoanoemsoontram.s-nnked
to the internmational trade, the field in vhich the greatest freedom of
choice must be left to the Member States.

It is along these lines that Article 7 of the Second Directive, which lays
down the rules governing the choice of law applicable to non-life insurance
contracts, 1s amended and simplified.

The measures taken by a Member State to protect its consumers must,
according to the case law of the Court of Justice, be in proportion to the
objective pursued. | |
This article gives effect to that principle by specifying that any person
seeking insurance can conclude a contract authorized by the law of a
Member State provided the contract does not conflict with legal provisioms
protecting the general good in the Mewber State in which the risk is
situated.
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Consumer protection also includes the right to the widest possihle choice
of lmovative insurance products at the most reascnable prices. This right
is given practical effect in regard to supervision by the abolition of any
prior approval of premium scales and policles and by the replacement of
such approval by a system better suited to the requirements of mutual
recognition linked to the needs of the internal market.

The prior authorization system is tantamount to issuing a “quality label®,
and it is inconsistent with the logic of the single market to confer on the
supervisory authority of a Member State the right to give its endorsement

~ to, or withhold its endorsement from, products developed and already
distributed in other Member States.

This holds true all the more in relation to the approval of premium scales:
wvith the principle of the single licence, the supervisory authority of the
home Member State vouches for the overall solvency of the undertaking and
it is for that authority to ensure that the undertaking’s financial policy -
does not jeopardize that solvency. This approach does not deny the
supervisory authority of the State in which the risk is situated the right
"~ to protect its consumers: that authority can still prove ex post facto and
non-systematically that such and such a clause of a contract freely entered
into is not in keeping with a legal provision protecting the general good.
'mis“shi.ftingofthehudenofpwobf"willhavetheeffeotofmkmg
inanedpasonémremeoftheirrespmiﬂliﬁ.esvis—&-vﬂsttepmdmts
offered to them, and hence of increasing the real level of their
protection. |

Artlcle 27 - Compulsory insuranoce
Campulsory insurance exists where the Member State imposing the obligation

to take out insurance has a paramount interest to safeguard. This is the
case, for example, with certain civil liability insurances, the insurance
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being then a guarantee that a third party who is the victim of an accident
mlbeoanpensatedforanyinjuryordamagemstadnedthroughmfmtof
his own.

Such oonsiderations of the general good justify, by way of derogation fram
the principle laid down in Article 26, Member States retaining the
possibility of requiring systematic notification of policies relating to
campulsory insurance so that they may ascertain that produots offered for
sale in their territory imdeed correspond to the substance of the
obligation they have imposed.

ITTLE IV

Provisions relating to freedom of establishment and
freedom to provide services

Arﬁcle%omtadmasetofdetaﬂed;movisimsamaﬁing&tiolemofthe
HIstmreetiveamOrganizingooopemtianbetweentheoompetent

‘ authorities of the Member States, based on hame country control, in the

context of freedom of estahlishment.

-Inthisoontatitisstipxﬂatedth&taninsuameu:ﬂmﬁkingwishmgto

estahlish a hranch in another Member State shall notify the authorities of
its home country, providing at the same time the required information (e.g.
scheme of operations, amount of the guarantee fund, state of the solvency
margin, names and addresses of managers) (Article 10 paragraphs 1 - 3).

After examining the notification the competent authority may, if it has
reason to doubt the viability of a project or the adequacy of the
struotures of the insurance undertaking, refuse to send the information to
the prospective host anthorities. In any case it should give reasons for
its refusal to the institution within three months of receipt of the
notification (Article 10(3)).
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Article 29 repeals Article 11 of the First Directive, thereby abolishing
the detailled requirements the scheme of operatioms should fulfil for
setting up a branch in another Member State. These requirements are now
limited to, notably, the types of business the hranch intends to carry on
ard information on the structural organization of the branch.

These articles set ocut the procedure to be followed and cooperation between
the home and host country authorities with regard to freedom to provide
services. The relevant provisions of the Second Directive are amended and
extended to cover not only "large risks" but all non-life insurance
business and thus to set up a single regime for the whole business of
insurance; those articles of the Second Directive which have become
superfluous are to be deleted (Article 33).

Thus any insurer wishing to pursue non-life husiness by way of cross-border
services must indicate to the home authorities the Member State-in which it
is intended to provide services and the business that will be pursued there
(Article 14 of the Second Directive, as amended). The host country
authorities will be provided with information regarding the undertaking’'s
solvency margin, the classes of business the undertaking is allowed to
transact and the nature of the risks it proposes to cover (Article 16 of

the Secomd Directive as amended).

This proposal for a Directive is designed to achleve such ooordination as
is essential, necessary anl sufficient to introduce a uniform system of
supervision applicahle to all direct nim-life insurance business,
irrespective of the way in which it is tramicted, be it by establishment
or by freedom of services. This calls for repeal of the exceptions laid
down in Article 12(2) aind (3) of the Second Directive cancerning the scope
of the provisions on the taking-up and pursuit of business by way of
freedom to provide services.
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For the same reasons, the option which Member States have of prchibiting
the similtaneous pursuit of mass risk business by way of establishment and
by way of freedom of services is also abolished (Article 13 of the
Second Directive).

Article 15 of the Second Dircotive, which lays down the prior authorization
arrangements governing the pursuit of mass risk business on a services
basis, mist also be repealed on identical grounds. Henceforth the only
legal regime applicable to the taking-up of business under conditions of
freedom to provide services, both for large risks and for mass risks, is

that provided for in Articles 30 - 32 of this proposal.

This article contains provisions concerning the means Member States may use
to verify vhether the policies and contract documents an insurer proposes
to use in the oourse of his business comply with their legal provisions
protecting the general good. The article takes up the principle laid down
in Articles 8 and 28 of this proposal for a Directive. The Member State in
which the risk is situated cammot, therefare, require prior approval of
such documents as that would hinder oonsiderably the free movement of
rroducts and the development of irmmovative products. For the purpose of
monitoring compliance with those provisions, the Member State may require
only non—systematic comunication of policies and contract documents.
These arrangements are better suited to the requirements of the single
market and ensure an effective level of protection of policy-holders.

Article 35 - Sanctions

Article 10 of the Second Directive introduced rules on the adoption of
measures and sanctions against insurance undertakings which infringe the
provisions applicahle to them when carrying on business by way of freedom
to provide servioces.
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menueﬁmhasedmﬁheprimiplesofdevolutionofthegeneralpowerto
adopt measures amd sanctions on the home Member State and on collaboration
between the different Member States concerned. The host Member State _
retains, however, the possibility of adopting directly measures against an
undertaking operating in its territory in order to prevent or punish
irregularities camitted by that undertaking in its territory. The same
applies wvhere the measures taken by the home Member State are insufficient
or non—existent.

Vithin the framework of a single authorization system steps must also be
taken to ensure oampliance with the rules applicahle to insurance business,
vhether it be carried on by way of establishment or by way of freedom of
services. It 1s therefore necessary to extend the arrangements provided
for in Article 19 of the Second Directive to ocover all business.

Article 36 - Advertising

This article allows any duly authorized insurance undertaking full access
to all the normal means of mass-advertising of its services and products
within the Community. This is fully in accordance with the case law of the
Court of Justice, as expressed, for instance, in Cases 352/85, Bond van

Adverteerders and 362/88, GB-INNO-BN.

This provision establishes the principle of equality of treatment of all
insurance creditors in the event of the winding-up of an insurance
undertaking without any distinction being made on grounds of the
nationality of insured persons or beneficiaries or on grounds of the way in
wvhich insurance contracts are underwritten. The principle has already been
incorporated in other insurance directives, notahly the Seocomd Directive.
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This article extends to oontracts entered to into with a branch the
arrangements for the provision of information to the policy-holder provided
for in the Second Directive in respect of freedom to provide services.

As a result, any policy-holder will have to be informed, before any
camitment is entered into, of the Member State in which the head office
ard, where appropriate, the kranch of the undertaking with which the
ocontract is to be concluded is established.

Article 9O - Statistical information

This article provides that every undertaking will have to furnish the
supervisory authority of its home Member State with information on its
turnover in each Member State, whether it be achieved through an
establishment or under conditions of freedom to provide services.

The supervisory authorities of the Member States in whose territary the
insurer in question operates may ask the supervisory authority of the home-
Menber State to supply them with such information, which is essential if
they are to have proper knowledge of the relative size of the various

This article extends to business done by way of establishment the principle
laid down in the Second Directive in respect of freedam of services
according to which Member States retain the possibility of requiring any
insurance undertaking operating in their territory to participate, on a
non-discriminatory basis, in schemes designed to guarantee the payment of
insurance claims by an insurer.

Article 4) - Taxation _

This article extends to the establishment regime the system provided for in
the Second Directive in respect of freedom to provide services.
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This proposal for & Directive thms states that, subject to future
harmonization, the principle to be applied in respect of indirect taxes and
parafiscal charges is that of the territoriality of the tax, that 1s to say
the application of the system of taxation of the Member State in which the
risk 1s sltnated and for the benefit of that State.

Moreover, each State will apply to undertakings operating in its territory,
whether by way of estahlishment or by way of freedom to provide servioces,
its own national provisions concerning measures to ensure the collection of
such taxes.

TITIE V

This provision indicates the articles of the First Directive and of this
proposal for a Directlve which may be adapted when the moment is right.
The procedures for adapting those articles are set out in the Council
Directive setting up a Committee on Insurance.

Article 43 - Safeguard clauses

This article contains a provision which states that this Directive does not
affect rights acquired by authorized branches and in the field of freedom
of services.

Articie 43a - Health insurance as a substitute for social secur|ty

In many Member States residents are allowed, under certain conditions, to
conclude a health insurance policy with a private insurer instead of being
covered by the social hesalth Insurance system. Such private insurers not
only seek to offer additlional cover to the soclial system; In fact, their
rbie constitutes an alternative to the soclial health insurance system and

thelr cover may be set out In non-life or |ife assurance contracts.
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The evident link between such contracts and the social health security
system clearly justifies Member States to require from private insurers
that the oover they offer is a least equal to that offered by the social
system, as laid down in legislation which may vary between Member States.
For example, a non-termination clause prohibiting an insurer to end a
contract for reasons of age of the insured person or deterioration of his
health condition is a provision which is in the general good and is
essential for the protection of those that are not eligible for cover by
social health insurance. Member States concerned may require fram the
insurer to create a special technical provision to counterbalance such a
clause and meet its armuity character of oover based on oonstant premium or
uniform appreciation.

Although such a requirement limits the possibilities for an insurer to
offer his products throughout the whole Commmity, it is already guaranteed
in particular by article 25 of the present proposal of directive which
states that in order to be ahle to be marketed in a Member State, insurance
contracts may "not conflict with legal provisions protecting the gemeral
'good in the Member State in which the risk is situated”.

However, taking into account the sensitivity and social repercussions of
health insurance, 1t is necessary to allow Member States concerned specific
means to verify that the guarantee offered by the social system is indeed
respected by all insurance companies active in this field.

To this erd it is proposed to assimilate health insurance which substitutes
a social health insurance system to cbligatory insurance. This
assimilation is justified by the fact that in practice all residents of the
Member States concerned are covered by health insurance, either via the
social health system or through private insurance. In accordance with the
rrovisons of article 27, concerning all chbligatory insurance, the Member
States in which the risk is situated may require that the general and
special oontractual conditions substituting the social health insurance
cover be subject to prior systematical ocommnication.
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This possibility for supervisory authorities of a Member State to obtain on
a systematical basis information on health insurance contracts marketed on
their territory can be considered as limiting the freedom of estahlishment
and provision of services. This limitation is necessary, having regard to
its objective of protection of the insured persons, but also sufficient to
further apply to this branch of insurance the general regime of the present
proposal of directive based on the logical requirements of the internal
market.

Consequently, supervisory authorities will hawve at their disposal on a
systematic basis all the information necessary to verify that such
contracts do not contain provisions providing the insured with a cover that
does not at least equal the cover of the social security health system. It
will also be possible to have avail, if necessary in case of urgency, to
the measures provided for in article 35 of the directive. Under these
corditions there is no longer any reason to submit insurers to a
specialization requirement for health insurance or to gemeral prior
approval of contracts and to presume also that they are not themselves

capable of respecting the rules of general good imposed upon them.
Article 43b - Right of appeal
This article provides for a right to apply to the Courts in respect of

decisions taken by competent authorities in the field covered by the
Directive. '

These articles contain the final provisions.
The date of entry into force should not be later than 31 December 1992.
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' Proposal for a .
on the coordination of laws, regulations and administrative provisions
relating to direct insurance other than Ilfé'assurance
and amending Directlves 73/239/EEC and 88/357/EEC

THE COUNCIL OF THE EUROPEAN COMMUNITIES, -

Having regard to the Treaty esiabllshlng the European Economic Community,
and in particular Articles 57(2) and 66 thereof,

Having regard to the proposal‘from the Commission,;
In cooperation with the European Parllament,

Having regard to the opinion of the Economic and Social Committee,

1. Whereas It Is necessary to complete the lnternalAmarket In direct

Insurance other than Iife assurance, from'the polnt‘of4VIbw of both freedom
of establishment and freedom to provfde services, so as to make It easler
for insurance undertakings whose head office Is in thé_Cémmunlty to cover
risks sltuated in the Community; o L ‘ '

2. ' Whereas the Second Councitl Directive 88/357/EEC pf 22 June 1988 oh the
coordinatlion of rlaws, regulations ahd administrative prdviSIohs‘félatlng td '
direct iInsurance other than life assuranéd and laylng,down.brovlslonS’to ,
facillitate the effective exercise of freedom to provide _servlcés and
amending Directive 73/239/EEC,1 ‘herelnafter called the “Second Directive”,
has contributed substantially to the formatlon.of'thejlhférhal'markét In
direct "~ Insurance other than Ilfe assurance by‘f'alreédy - granting
pollcy~holders who, by vlrtue»of»thelr.status; their size of the natuie of
the risk to be  iInsured, do not ~requlrei speclal protection In  the
Member State in which the’ risk. lIs 4sltuated- coﬁpreté freédbm to avall
themselves of the widest possible insurance market; - - -

1 OJ NoL 172, 4.7.1988, p. 1.
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3. Whereas the Second Directive therefore represents an important stage
‘In the merging of national markets Into a single, Integrated market;
whereas It must be supplemented by other Community instruments with a view
to enabling all policy-holders, irrespective of thelr status, thelr slize or.
the nature of the risk to be Insured, to have recourse to any I|nsurer
having hls head office in the Community and carrying on business there,
whether he conducts business by way of freedom of estabiishment or by way
of freedom to provide services, while guaranteeing them adequate
protection;

4.. - Whereas the approach adopted consists In bringing about such
harmonlzation as Is essentlial, necessary and sufficient to achleve mutual
recognition of authorizations and prudential control systems, thereby
making [t possible to grant a single authorization valid throughout the

Community and apply the principle of home country control;

5. Whereas, as a result, the taking-up and pursuit of the business of
Insurance Is henceforth to be subject to the grant of a single officilal
authorization issued by the authorities of the Member State in which the
Insurance undertaking bhas Its head office; whereas such authorization
enables the undertaking to cafry on business everywhere in the Community,
whether under conditions of freedom of establishment or under conditions of
.freedom to provide services; whereas the host Member State may no longer
require Insurance undertakings which have already been authorlized in the
home Member State and which wish to carry on insurance business there to
seek a fresh authorlization; whereas the First and Second Directives should
therefore be amended along those |lnes;

6. Whereas responsiblility for monltoring the financlal health of the
insurance undertaking, Including its state of solvency, the establishment
of sufficient technical provisions and the covering of those provisions by
matching assets, henceforth lies with the competent authority of- Its home
Member State;
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7. Whereas the home Member State may -lay down stricter rules than those
provided for 'In Articles 7, 14, 18, 19(1) and (3) and 20 In respect of
insurance undertakings authorlized by -1ts own .competent authoritles;

8. Whereas this Directive fits Into the pattern of Community leglislation
already set by the first Counci! Directive 73/239/EEC.2 as last amended by
the Second Directive 88/357/EEC, and by Council Directive .../.../EEC
of ..... on the annual accounts and consolidated accounts of Insurance
under tak ings3; | ’

9. Whereas the competent authorities must therefore have at their
disposal such means of supervision as are necessary to ensure the orderly
pursuit of business by the Insurance undertaking throughout the Communlity,
whether It be carried on by way.of freedom of establishment or by way of
freedom to provide services; whereas, in particular, they must be able to
introduce appropriate safeguards or Iimpose sanctions aimed at preventing
irregularities and Infringements of the provisions on I[nsurance

supervision;

10. Whereas the creation of a single market without Internal frontiers
involves access to all iInsurance. business other than |I|ife assurance
throughout the Communlity and hence the possibliity for any duly authorlzed
insurer to cover any of the risks referred to Iin the Annex to. the
First Directive; whereas to that end it Is necessary to abolish the
-monopoly enjoyed by certaln bodles In certain Member States in respect of
the coverage of certaln risks;

2 0J No L 228, 16.8.1973, p. 3.
30JNoL
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11. Whereas It is necessary to adjust the provisions on transfers of
portfolios to bring them into llne with the single authorlization system
Introduced by this Directive;

12. Whereas Directive ..... [on the annual accounts and conéolldated
‘accounts of Insurance undertakings] has already brought about the necessary
harmonization of the Member States' provislons on the formatlon of the
technical provisions insurers are required to establish in order to cover
thelr commitments; whereas this makes it possible to gfant the benefits of

mutual recognition of those provisions;

13. Whereas the rules concerning the valuation of the assets used to
cover the technical provislons and thelr diversification, the rules on
locallzatlion and currency matching rules must be coordinated In order to
facllltate mutual recognition of Member States’ provisions; whereas such
coordination must take account of the measures adopted In the fleld of the
liberalization of caplital movements In Council Directive 88/361/EEC4 and
the work undertaken by the Community with a view to achieving Economic and
Monetary Union;

14. Whereas, however, the home Member State may not require Insurance
undertakings to Invest the assets covering thelr technical provislons in
particular categorles of assets, such a requirement being Incompatiblie with
the free movement of caplital measures provided for iIin Directive 88/361/EEC;

15. Whereas owing to the coordination brought about by this Directive the
opportunity gliven by Article 7(2)(c) of the First Directive to the
Federal Republlc of Germany to prohibit the simultaneous transaction of
health Insurance and other ciasses Is no longer Jjustified and must
therefore be abolished;

4 OJ No L 178, 8.7.1988 p. S.
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16. Whereas the Ilist of items of which the solvency margin required by
the First Directive may be made up must be supplemgnted to take account of
new flnanclal instruments and of the facllities granted to other financlal
Institutlons for the constitution of thelr own funds;

17. Whereas within the framework of an integrated Insurance market
policy-holders who, by virtue of their status, their size or the nature of
the risk to be Insured, do not require special protection in the
Member State In which the risk Is. sltuated should be granted complete
freedom of cholce of law applicable to the insurance contract;

18. Whereas It Is neither necessary nor appropriate to harmonize contract
IaW at present; whereas, for want of such harmonization, the opportunity
~afforded to the Member States of Imposing the application of thelr law to
insurance contracts covering risks situated In thelr territory is tlkely to
provide sufflcient safeguards for policy-holders who do require speclal
protectlion; ’

19. Whereas within the framework of an Internal market it is In the
pollcy-hoider‘s Interest that he should have access to the widest possible
range of Insurance products available In the Community so that he can
choose that which Is best sulted to his needs; whereas It Is therefore for
the Member State in which the risk 1s sltuated to ensure that there Is
nothing to prevent all the Insurance products offered for sale In the
Community from being marketed in Its territory as long as they do not
conflict with the legal provisions protecting the general good in force In
that Member Statein which the risk is situated.
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20. Whereas Member States must ensure that the insurance products and
contract documents used for covering, whether by way of establishment or by
way of freedom to provide services, risks located In thelr territory comply
with such speclfic legal provisions protecting the general good as are
appllcable; whereas the systems of supervision to be employed must be In
keeping with the requlirements of an Integrated market; whereas their
employment may not, however, constitute a prlor condition for carrying on
Insurance business; whereas from thls standpoint systems of prior approval
of policy conditions are unjustified; whereas It is necessary as a result
to provide for other systems which are better sulted to the requirements of
a single market and which enable every Member State to guarantee
polléy-holders adequate protection;

20a. Whereas some Member States allow, under certaln conditions, their
residents to concliude health I[nsurance contracts with private insurers
instead of and replacing the cover provided for by the statutory social
secur lty system; whereas the nature and social! effect of such contracts
justify the supervisory authorities of the Member State where the risk is
situated itn applying to such insurance contracts the regime lald down for
compulsory Insurances and in thus requiring systematic notiflcation of the
general and special policy conditions for reasons of verification in order
to ensure that such contracts offer at least the same guarantees as those
provided for in the statutory social security system; whereas such
verificatlon should not be a precondition for the activity of offering
Insurance; |

21. Whereas within the framework of a single market no Member State may
continue to pfohlblt the simuitaneous carrying-on of insurance business in
its territory under conditions of establishment and under conditions of
freedom to provide services; whereas the option given to Member States In

this connection by the Second Directive should therefore be abolished;
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22. Whereas pfovlslons should be made for a system of penalties to be
Imposed when, in the Member State In which the risk Is situated, the
Insurance undertaking does not comply with the provisions protecting the
general good that are applicable to it; ' o

23. Whereas some Member States do not subject Insurance transactions to
any form of Indirect taxation, whlie the majority apply speclal taxes and
other forms of contribution, including surcharges Intended for compensat ion
bodles; whereas the structure and rate of these taxes and contributlons

vafy considerably ‘between the Member States In which they are applled;
whereas It Is desirable to avold a sltuation in which exlstlng'dlfferences
lead to distortions of competition In Insurance services between
Member States; whereas, pending subsequent harmonization, the application
of the tax system and of other forms of contribution pfovlded {br by the
Member State In which the risk is sltuated Is Ilkely to remedy ‘such
mischief and whereas It Is for the Member States to establish the method of

ensur ing that such taxes and contributions are.collected;

24, Whereas technical adjustments to the detailed rules lald down in this
~Directive may be necessary from time to time to take account of fresh
developments In the Insurance industry; whereas the Commission will make
such adjustments as and when necessary, after consulting the
Committee on Insurance set up by .......... , In the exercise of. the

implementlng powers conferred on it by'the Treaty;

25. Whereas It Is necessary to lay down specific provislons designed to
ensure a smooth transition from the legal regime exlst]ng at the time of
application of this Directive to the reglme'lntrbduced by if,'téklng care
not to ‘place an additional workload on Member_Stafeé":competenf
author I tles, | S

HAS ADOPTED THIS DIRECTIVE:



For
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(g)
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TITLE |

Definitlions and scope

Article 1
the purposes of thls Directlve:

“First Directive” means Directive 73/239/EEC;

"Second Directive" means Directive 88/357/EEC;

“Insurance undertaklng", means an undertaking whlich has recelved
officlal authorization in accordance with Article 6 of the First
Directive; '

“branch® means an agency'or branch of an Insurance undertaking,

having regard to Article 3 of the Second Directive;

“home Member State" means the Member State In which the head offlce
of the Insurahce.undertaklng covering the risk is situated;

“Mémber State of the branch® means the Member State In which the

branch covering the risk Is situated;

“Mémber Staté of provision of services" means the Member étate In
which the risk is situated, as defined In Article 2 (d) of the
Second Directive, If It is covered by an undertaking or a branch
sltuated in another Member Statse;
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(h)

n

H

(k)
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"control® means the rélatlonshlb between a'parent:undertaktng and a

subsldlafy, as deflned"ln Article 1 ofirCouncl(' Directive .
83/349/EECY, or a simllar ~re]atlonshlp: between any natural  or

legal person and an undertaking; ' '

"quailfying holding" -means a direct or Indirect holding In an
undertaking which represents 10% or more of the capital or of the
voting rights or which makes It possible to'axercfse a slghiflcant
Influence over the management of the undertaking -in which a
holding subsists. ‘ ‘ - ' o

For the purposes of thls' déflnltloh, in the context of
Articles 7 and 14 and of the other levels of holding referred
to In Article 14, the voting rights‘referred to In Article 7
of Counci! Directive 88/627/EEC2 shall be taken Into
consideration; '

"parent undertaking" means a parent undertaking as defined In
Articles 1 and 2 of Directive 83/349/EEC;

“subsidiary" means a subsidiary wundertaking as defined In
Articles 1 and 2 of Directive 83/349/EEC; any subsidlary of a

subsidiary undertaking shall also be regarded as a subsldiary of -

the parent undertakling which Is at the head of those undertakings.
Article 2

This Directive shall apply to the classes of Insurance and
undertakings referred to in Articie 1 of the First Directive.

1
2

0J No L 183, 18.7.1983, p.1;‘
0J No L 348, 17.12.1988, p.62.
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2. This Directive shall not apply to operatlions, undertakings or
entitles to which the First Dlrective does not apply, nor to the'
entitles referred to In Articlie 4 of that Directive.

Articie 3

Notwithstanding Article 2(2), Member States shall take every step to
ensure that monopolies In respect of the taking-up of the buslnhess of
certaln classes of Insurance, granted to entities established in thelir
territory, are abolished by the date mentioned In Article 44, second
paragraph of this Directlive.



- 42 -

TITLE 11

The taking-up of the business of Insurance

Article 4
Article 6 of the First Directive Is replaced by the following:

The taking-up of the business of direct insurance shall be subject
to prior officlal authorization.

Such authorization shall be sought from the authorities of the

home Member State by: _

a) Any undertaking which estabtishes Its head office In the
territory of such state;

b) Any undertaking which, having recelved the authorizatlon
required under a) above, extends Its business to other

classes."

Article S

Article 7 of the First Directive Is replaced by the following: -
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An authorization shatl be valid for the whole Community. It shail
permlit an undertaking to carry on business there, elther by way of
right of establishment or by way of freedom to provide services.

An authorization shal! be granted for a particular class of
Insurance. It shali cover the entire class, unless the applicant
wishes to cover only part of the risks pertalning to that class, as
listed in point A of the Annex.

However :

(a) Member States may grant authorizations for the groups of
classes indlcated In point B of the Annex, attaching to
them the appropriate denomination specifled therein;

{b) an authorization granted for one class or a group of
classes shall aiso be valid for the purpose of covering
ancillary risks iIncluded 1In another «class (f the
conditions speciflied In polni C of the Annex are
fulfliled.”
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Article €

Article 8 of the First Directive Is repiaced by the following:

ZArticie 8

1. Each Member State shall require that any undertaking set uD in its

territory for which an authorization is sought shaill:

(a)

Adopt one of the fo]lowlng forms:

in the <case of Belgium: "soclété anonyme/naamloze
vennootschap", "société en commandli te par
actions/commanditaire vennootschap op aandelien”,
“"association d’assurance mutel le/onder | Inge
verzeker ingmaatschappij®”,  vsociété

coopérative/cobperatieve vennootscap";

In the case of Denmark: "aktieselskaber”, "“gensidige

selskaber"”;

in the case of the Federal Republic of Germany:
*Akt lengesel ischaft”, “Versicherungsverein auf
Gegenseltigkeit", “Offentlich-rechtliches Wettbewerbs-

versicherungsunternehmen”;
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in the case of France: “"soclédte anonyme“,

d’assurance mutuelle”;

“"société

In the case of Iretland: incorporated companies |imlted by

shares or by guarantee or unlimited;

‘In the case of Italy: "societd per azloni", "socletd
cooperativa®, "mutua di asslicurazione";

In the case of Luxembourg: “"société anonyme", "sociétéd en
command| te par actions”, “assocliation d’assurances

mutuel les", “sociétd coopérative";

in the case of the Nethertands: "naamloze vennootschap®,

“onder | iInge waarborgmaatschappij*®;

in the case of the United Kingdom: “incorporated
companies Iimited by shares or by guarantee or
uniimited", "socleties registered under the Industrial
and Provident Societles Acts”, "socletlies registered
under the Friendly Socleties Act", "the association of
underwr iters known as Lloyds".

In the case of the Greece: " Avivopn etaipela“~
*AMARAGORAA 10T KOG OUVETaIptoudc™,

in the case of Spain: "socledad anonima", "socledad
mutua”, “sociedad cooperativa“;

In the case of Portugual: "sociedade anonima", “mutua de

seguros®.
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Insurance undertakings may also -adopt the form of a European
company (SE), as provided for in Council Regulation .../EEC!
and Council Directlve .../EEC.2 .

Furthermore, Member States may set up, where appropriate,
undertakings under any form of known public-law form provlided
that such institutions have as their object insurance
operations in conditions equivalent to those under which
private-law undertakings operate; .

(b) Limit Its business activities to the business of
insurance and operations directly arising therefrom, to

the exclusion of all other commercial business;

i
(c) Submit a scheme of operations in. accordance wlth
Article 9;

1
i
|

|
(d) Possess the minimum guarantee fund provided for In

Article 17(2);
|
(e) . Be run by technically qualiflied persons of good repute.
An undertaklné seeking authorization to extend Iits business to

other classes shall be requlired to submit a scheme of operations In
accordance wlgh Article 9.
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It shail, furthermore, be redulred to show proof that It possesses
the solvency margin provided for in Article 16 and, If with regard
to such other classes Article 17(2) requires a higher minimum
guarantee fund than before, that it possesses such minimum.

Nothing In ‘ this Dlrective shatl prevent Member States from
malntaining in force or introducing laws, regulations or
administrative provisions requiring the approval of the memorandum
5nd articles of assoclation and the communication of any other
~ documents necessary for the normal eierclse of supervision.

Member States shall not, however, l!ay down provisions requiring the
prilor approval or sysfematlc notification of general and special
ﬁolicy condltldns, scales of premiums and forms and other printed
dogumenté whlch an undertaking intends to use In Its dealings with

policy-holders. Théy may require only non-systematic notification

" of those conditions and other documents for the purpose of

verifying compliance with laws, regulations and administrative
provisions in respect of insurance contracts, and this requirement
- may not cpnétltute'a prior conditions for an undertaking to be able

to carry on its actlivities.
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Member States may not retain or Introduce prior notification or
approval of proposed increases In premlium rates except as part
of a general price control system.

Nothing In this Directive shall prevent Member States from
sub jecting under tak ings requesting or having obtained
authorization for class 18 In point A of the Annex to checks on
thelr direct or indirect resources In staff and equipment,
Inciuding the qualification of their medlcal. teams and the
quality of the equipment available to the undertakings to meet
thelr commitments arlising from thils class of insurance.

4. The abovementioned provislions may not require that any appllication
for authorization shall be dealt with in the light of the economic
regquirements of the market.

1 OJ NoL

2 0J No L "

Article 6a

Article 9 of the First Dlrective Is replaced by the following:

lle:!lg la'a

The scheme of operations referred to In Article 8(1)(c) shall contain

the following particulars or proof concerning:

(a) the nature of the rlisks which the undertaking proposes to

cover;
(b) the gulding princliples as to reinsurance;

c) the items constituting the minimum guarantee fund;
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{d) esflmates relating to the cost of installing the
administrative services and the organlzation for securing
busliness; the financial resources intended to mest such
cost and, if the risks to be covered are classiflied under
class 18 in point A of the Annex, the means at the
undertaking’'s disposal for providing the assistance
promised;

and, In addition, for the first three financial years:

(e) estimates relétlng to expenses of management other than
costs of Installation, and in particular current general

expenses and commissions;

(f) estimates relating to premiums or contributions and to

‘claims;
(g) a forecast balance sheet;

(h) estimates relating to the financlal resources intended to

cover underwriting |iabllities and the solvency margin."

Articie 7

The competent authorlities of the home Member State shall not grant
author ization for taking up the business of insurance before they have
been Informed of the ldentitles of the shareholders or members, whether
direct or indirect, natural or legal persons, who have qualifyling
holdings and of the amounts of those holdings.

Those same authorlities shall refuse authorization If, taking into
account the need to ensure the sound and prudent management of an
insurance undertaking, they are not satisfied as to the sultability of
the sald sharehoiders or members.
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TITLE 111

Harmonlization of condltlons'governlng pursult of business

Article 8
Article 13 of the First Directive is replaced by the following:

1. The financlal supervision of an insurance undertaking, including
that of the activities It carrles on elther through branches or by
way of freedom to provide services, shall be the sole
responsibility of the home Member State.

2. The flinancla! supervislion shall Include verification, with respect
to the entire business of the Iinsurance undertaking, of Its state
of sotlvency, the establishment of technical provisions and of the
assets covering them, Iin accordance with the rules laid down or

practices followed in the home Member State pursuant to Articles 15§
to 23 of this Directive. .
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Where the undertakings In question are authorized to cover the
risks classifled under class 18 In point A of the Annex, the
supervision shall extené also to moniltoring the technical
resources which the undertakings must have at thelr disposal iIn
order to 'carry out the asslistance operations they have
undertaken to perform, where the law of the home Member State

provides for the.supervislion of such resources.

3. The competent authorities of the home Member State shall require
every Insurance undertaking to have sound administrative and
accounting procedures and adequate iInternal control mechanisms”.

Article 9

Article 14 of the First Directive Is replaced by the following:
"Articie 14

Member States of establishment shall provide that, where an
Insurance undertaking authorized in another Member State carries on
Its activities through a branch, the competent authorities of the
home Member State may, after having flirst Informed the competent
authorities of the Member State of the branch, carry out themselves
or through the Iintermediary of persons they appoint for that
purpose on-the-spot verification of the iInformatlon necessary to
ensure the financlal! supervision of the undertaking.”
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Article 10

The following Article 19a Is Inserted in. the First Directive:

Without prejudice to the procedures for the withdrawal of
authorizations and the provisions of criminal law, Member States'
shall provide that thelr respective competent authoritles may, as
agalnst insurance undertakings or those who effectively control the
busliness of Insurance undertakings which breach Iawé, regulations
or adminlistrative provisions concerning the supervision or pursuit
of thelr activities, adopt or impose In respect of them penaltles
or measures almed specifically at ending observed breaches or the
causes of such breaches."

Articie 11

1. Article 11 of the Second Directive Is deleted.

2.  Each Member State shail, under the conditions lald down by national
law, authorize insurance undertakings whose head office is
established In its territory to transfer all or part of theilr
portfolios of.coﬁtracts, whether concluded by way of freedom of
establ Ishment or by way of freedom to provide services, to an
accepting offlce established Iin the Community, If the supervisory
authorities of the home Member State of the accepting office
pertlfy that the latter possesses the necessary solvency margin
after taking the transfer Into account.
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Where a branch proposes to transfer all or part of its portfolio of
contracts, whether concluded by way of freedom of establlishment or
by way of freedom to prdvlde services, the Member State of
establ! Ishment shall be consulted.

In the circumstances referred to In paragraphs 2 and 3, the
supervisory authorities of the home Member State of the
transferring wundertaking shall authorize the transfer after
obtalning the agreement of the supervisory authorities of the
Member States In which the risks are situated.

.  The supervisory authorities of the Member States consulted shall

inform the competent authorities of the home Member State of the
transferring Iinsurance undertaking of thelr opinion within three
months of recelpt of the request for an opinion; |If no response Is
forthcoming by the end of that perlod, the opinion of the

authoritlies consulted shall be desmed to be favourable.

A transfer authorized in accordance with this Articlie shall be
published, under the conditions laid down by natlional law, In the
Member State In which the risk is slituated. Such transfer shall be
automatically valid against the policy-holders, the Insured persons
and any other person having rights and obligations arising out of

the contracts transferred.

This provision shall not affect the right of Member States to.
provide policy-holders with the option of cancelling the contract
within a glven perliod after the transfer."
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CArticle 12

Article 20 of the First Directive is replaced-by the following:

1. If an undertaking does not comply with the provisions of
Article 15, the authority of its home Member State may prohibit
the free disposal of assets after having Informed the
supervisory authorities of the Member States In which the risks
are situated.

2. For the purposes of restoring the financial situation of an
undertaking whose solivency margin has fallen below the minimum
required under Article 16 (3), the surpervisory authorlity of
the home Member State shall require a plan for the restoration

of a sound financial position to bs submitted for its approval.

3. If the solvency margin falls below the guarantee fund as
defined In Article 17, the supervisory authorlity of the home
Member State shall require the undertaking to submit a shdrt-
term finance scheme for Its approval.

It may also restrict or prohlbit the free disposal of the
assets of the undertaking. It shall Inform the authorities of
other Member States in whose territorles the undertaking
carries on business of any measures and the latter shall, at
the request of the former, take the same measures..

4. The competent supervisory authorities may further take all
measures necessary to safeguard the Interests of the Insured In
the cases provided for in (1) and (3).

5. Each Member State shall also take the measures necessary to
be able to prohiblt the free dlsposal of assets located in its
territory at the request of the undertaking’'s home
Member State."”



- 55 -

Article 13

Article 22.of the First Directive Is replaced by the following:

1. An authorization granted to an |Insurance undertaking by

the

competent authority of the home Member State may be withdrawn by

that authority if the undertaking:

(a) does not make use of the authorization within 12 months,

expressly renounces the authorization or has ceased to

engage in business for more than six months, unless the

Member State concerned has made provision for

‘authorizatlion to lapse in such cases;

(b) no longer fulfils the conditions for admission;

the

(¢) has been unable, within the time allowed, to take the

measures contained In the restoration plan or

scheme referred to in Article 20;

f inance

(d) fails seriously in Its obligations under the regulations

to which it Is subject.

in the event of withdrawal of the authorization,

supervisory authority of the home Member State shall

the

notify

such withdrawal to the supervlséry authoritlies of the other

Member States, which
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shall take appropriate measures to prevent the undertaking from
commencing new operations in their territory, whether by way of
freedom of establishment or by way of freedom to provide
services. The home Member State supervisory authority shall,
in conjunction wlith thoée autﬁorliles, take all necessary
measures to safeguard the interests of the insured and, in
particular, shall restrict the free disposal of the assets of
the undértaklng in accordance wlth Article 20(1) and (3),
second subparagraph.

Any decision to withdraw an authorlzatlion shall be supported by

precise reasons and notified to the undertaking in question.

Each Member State shall make provision for a right to apply to the
courts against such a declislon.”

- Article 14

Member States shall require any naturai or legal person who
proposes to acquire, directly or Indirectly, a qualifying holding
In an insurance undertaking to Iinform the competent authorities of
the home Member State, Indicating the size of the intended hotlding.
Such a person must |ikewise inform the competent authorlities of the
home Member State If he proposes to Iincrease his quallfying holding
so that the proportion of the voting rights or of the capltal held
by him would reach or exceed 20X%, 33X or 50% or so that the
Insurance undertaking would become his subsidlary. |
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The competent authorities of the home Member State shall have a
maximum of three months from the date of the notiflcation provided
for In. - the first subparagraph to oppose such a plan if, in view of
the need to ensure sound and prudent management of the Insurance
undertaking, they are not satisfled as to the suitabllity of the
person referred to In the first subparagraph. [f they do not
oppose the plan referred to in the first subparagraph, they may fix
a maximum perlod for its implementation.

Member States shall require any natural or legal person who
proposes to dlspose, directly or indirectly, of a qualifying
holding In an Insurance undertaking first to inform the.competent
authorities of the home Member State, Indicating the size of his
" Intended holding. Such a person must |lkewise Inform the competent
authorities If he proposes to reduce his qualifying holding so that
the proportion of the voting rights or of the capital held by him
would fall below 20%, 33% or 50%¥ or so that the Insurance

undertaking would cease to be his subsidiary.

On becoming aware of them, insurance undertakings shall inform the
competent authorities of the home Member State of any acquisitions
or disposals of holdings In thelr capital that cause holdings to
‘exceed or fall below one of the thresholds referred to in
paragraphs 1 and 2.
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They shall also, at least once a year, Inform them of the names of
shareholders and members possessing quallfying holdings and the
slzes of such holdings as shown, for exampie, by the Information
received at the annual general meetings of shareholders and members
or as a result of compliance with the regufations relating to

companles listed on stock exchanges.

Member States shall require that, where the influence exercised by
the persons referred to In paragraph 1 Is likely to operate to the
detriment of the prudent and sound management of the Insurance
undertaking, the competent authorities of the home ﬁember State
shall take approprliate measures to put an end to that situation.
Such measures may consist,.for example, In injunctions, sanctlons
against directors and managers, or the suspension of the exercise
of the voting rights attaching to the shares held by the
shareholders or members In question.

Slmj!ar measures shall apply to natural or legal persons faliing to
_comply with the obligation to provide prior Information, as laid
down in paragraph 1. |If a holding |Is acquired despite the
opposition of the competent authoritles, the Member States shall,
regardless of any other sanctions to be adopted, provide elther for
exercise of the correspondlng voting rights to be suspended, or for
the nulility of votes cast or for the possibility of thelr
annuiment.
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Article 15

Article 15 of the First Directive Is replaced by the following:

“Articie 13

The home Member State shall require every insurance undertaking to
establish sufficient technical provisions In respect of its entire
business.

The amount of such technical provisions shall be determined
according to the rules laid down in Articles 21 to 26, 40 and 52 to
57 of Counclil Directlive.... on the annua! accounts and coﬁsolldated
accounts of Insurance undertakings.{( )

The home Member State shall require every insurance undertaking to
cover the technlcal provislions In respect of its entire business by
matching assets in accordance with Article 6 of the Second
Directlive. In respect of business written In the European
Community, these assets must be localised In a Member State of the
European Community. The home Member State may, however, permit
relaxations In the rules on the localization of assets.

() 0J No “
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Article 16

Article 23 of the Second Directive is deleted.

Article 17

Assets representing the technical provisions shall be Invested having
‘regard to the kind of business transacted, and the nature and duration
!

of the assets, Including possible future variations In their yleld and

value.

Article 18

1. The home Member State shal! allow every Insurance undertaking to
cover the technical provisions from amongst ‘the following
categor les of assets. '

(a) debt securlties, bonds and other money market instruments
Issued by a State or local authority; loans to or
guaranteed by a State or local authority; '

(b) " debt securities, bonds and other monsy market Iinstruments
issued by undertakings; secured loans to or guaranteed
by undertakings; '

(¢c) secured loans to natural persons other than those |lIsted
under (h);



(d):

(e)

(f)

(g)

(h)

qp

o)

(k)

g )

(m)
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transferable shares and other transferable variable yleld
participations;

units in undertaklngs for collective Investments In

transferable segurltles and other Investment pools;
hedging instruments, such as options, futures, swaps;
land and buildings;

loans guaranteed by mortgage on land, buildings, ships or

aircrafrt;

cash at bank and In hand, deposits with credit

institutlons;

reinsurance amounts of technical provislons, determined
Iin accordance with the stipulations of the underlying

reinsurance contracts;

deposits with and debts owed by ceding undertakings;
debts owed by policy-holders and intermediaries arlising
out of direct and reinsurance operations, up to 30X of

premiums earned In the financlal year;

accrued Intereét and rent and other prepayments and
accrued income;
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(n) deferred acqulsition costs;.
(0) amounts receivable as a result of salvage and

subrogation;

(p) recognized tax recoverles;

() claims agalnst guarantee funds;
(r) tangible fixed assets, other than iand and bulldings;

(s) reversionary interests.

2. Notwlthstanding paragraph 1, in particular clrcumstances and at the
insurance undertaking’'s request, the home Member State may. on the
basis of a duly mothated decision, allow other categories of

assets for the purpose of covering technical provisions, subject to

Article 17.

Article 19-

The home Member State shall require every insurance undertaking to

1.
invest no more than:

(a) 50% of the total of the technlcal provlsidns, net of
relnsurance, In the category of assets |Illisted |In

Article 18(1)(b);



(b)

(c)

(d)

(e)

(f)

(9)
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50%¥ of the total of the technical provisions, net of
reinsurance, Iin the categories of assets Ilisted In
Article 18(1) (g) and (h), taken together;

80% of the total of the technical provisions, net of
reinsurance, In the categories of assets listed In
Article 18(1)(d),(e) and (f), taken together, of which no
more than 10% shall comprise the category of assets
listed In Article 18(1)(f) or unlisted transferabie
shares and other  transferable varlable yield

participations taken together;

5% of the total of the technical provisions, net of
relnsurance, in the category of assets . listed In
Article 18(1)(c);

10% of the ‘total of the technicai provisions, net of
reinsurance, in any one piece of land or bulldings, or a

number of pleces of such bulldings;

10¥ of the total of the technical provislions, het of

relnsurance, In any one loan guaranteed by a mortgage on

land, buildings, ships or aircraft;

10% of the total of the technlcal provisions, net of
reinsurance, taken together in transferable shares, other
transferable variable yleld participations, debentures
and other bonds of any one undertaking and locans to any
one undertaking;

b =
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2. Member States shall not require insurance undertakings to Invest In
partlicular categorles of assets or to locallze thelr assets In a
particular Member State.

3. Notwithstanding paragraph 1, In particular circumstances and at the
Insurance undertaking’'s request, the home Member State may, on the
basls of a duly motlvated decislon, allow exceptions to the rules

lald down In points (a) to (g) of paragraph 1 of this Article,
subject to Article 17.

Article 20

At the request of, and upon proof being shown by, the Insurance
undertaking, the home Member State may allow any hlidden reserves
resulting from the undervaluation of assets as cover for technical
provisions In so far as those hidden reserves are not of an exceptional
nature. »

If hidden reserves are recognized as cover for technlical provisions, an

adequate amount of latent taxes and selling expenses shall be deductedv

Article 21

Numbers 8 and 9 of Annex 1 to the Second Directive are replaced by the
following:

"8. Insurance undertakings may hold non-matching assets to cover an

amount not exceeding 20X of thelr commitments in a particular currency.
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9. Each Member State may provide that, when under the preceding
procedures. a commltment has to be covered by assets expressed in the
currency of a Member State, this requlirement shall also be consldered
to be satisflied when the assets are expressed In ECU."

Article 22
Article 16(1) of-the First Directive is replaced by the following:

"1. The home Member State shall require every insurance undertaking to
establish an adequate solvency margin iIin respect of IiIts entire

business.

The solvency margin shall correspond to the assets of the undertaking
free of any foreseeable liabilities, less any Intangible Items. |In

particular the following shall be considered:

- the paid-up share capital or, in the case of a mutual concern, the
effective initial fund;

- one-half of the shara'capltal or the Initial fund which is not yet
pald-up, once the paid-up part reaches 25% of this caplital or fund;

- reserves (statutory reserves and free reserves) not corresponding
to underwriting llabilities;
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any carry-forward of profits;

iIn the case of a mutual or mutual-type assocliation with
variable contributions, any claim which It has against Its
- members by way of a call for supplementary contribution, within
the financial year, up to one-half of the difference between
the maximum contributions and the contributions actually called

in, and subject to an overriding limlt of 50% of the margin;

at the request of, and upon proof being shown by, the Insurance
undertaking, any hidden reserves resulting from undervaluation
of assets, in so far as those hidden reserves are not of an

exceptional nature;

subordinated loan capitat, up to an overriding limit of 25% of

the margin, if the following criteria are met:

there must be a binding agreement by which, in the event
of bankruptcy or liquidation  of the tnsurance
undertaking, the subordinated loan caplta! ranks after
the claims of all other creditors and Is not to be repaid
until all other debts outstanding at that time have been
settled;

only fully paid-up funds may be taken into.account;

the orlginal maturity must be of at least flve years,
after which the subordinated loan capital may be repaid;
if its maturity Is not fixed, it shall be repayabie only

subjJect to flve years’ notlice unless it 1s no longer
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considered as own funds or unless the prior consent of
the home Member State Is specifically requlred for early
repayment. The home Member State may grant permlssion
for the early repayment of such Ioans provided the
request is made on the Iinitiative of the Issuer and the
solvency of the Insurance undertaking in gquestion Is not
affected; '

the extent to which subordinated loan capital may rank as
own funds must be gradually reduced during at least the

last five years before the agreed repayment date;

the loan agreement must not Include any clause providing
that in speblfled circumstances, other than the
winding-up of the insurance undertaking, the debt witil

‘become repayable before the agreed repayment date.”
Article 23
Article 18 of the First Directive Is replaced by the following:
“Article 18
1. Member States shail not prescribe any rules as to the choice of the

assoets in excess of those representing the technlical provisions
referred to in Article 15. .




oS
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Subject to Artlcle.15(2), Article 20(1). (3) and (5) and the ‘last
subparagraph of Article 22(1), Member States shall not restraln the
free disposal of the assets, whether movable or Immovable property,

forming part of the assets of author!zed businesses.

Those provislons shall not preciude any measures which
Member States, while safeguarding the interests of the Insured, are
entitled to take as owners, members or assoclates of the

undertakings In question."
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CHAPTER 3

Article 24

Article 7(1) of the Second Directive is replaced by the following:

"1. The law applicable to contracts of insurance referred to by this

Directive and covering risks within the Member States shall be

determined In accordance with the following provisions.

(a)

(b)

(c)

Where a policy-holder has his habitual residence or
central administration within the territory of the
Member State in which the risk Is situated, the Ilaw
applicable to the insurance contract shall be the {aw of
that Member State.

Where the contract covers either a risk situated In a
Member State other than the Member State In which the
policy-holder has his hablitual resldence or central
administration, or where the contract covers two or more
risks situated in different Member States, the freedom of
cholce of the law applicable to the contract shall extend
to the laws of those Member States and to the country in
which the policy-holder has his habltual residence or

central administration.

Notwithstanding subparagraphs (a) and (b), where the
Member States referred to in those subparagraphs grant
greater freedom of choice of the law applicable to the

contract, the parties may take advantage of that freedom.



b

(d)

(e)

(f>

(g)
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Notwithstanding subparagraphs (a) and (b), when the risks covered
by the contract are limited to events occurring Iin a Member State
other than the Member State in whlch the risk is situated, the

parties may always choose the law of the former State.

For the risks referred to in Article 5(d) of the Flrst Directlive,

the parties to the contract may choose any law.

The fact that, in the cases referred to in subparagraph (a) or (e),
the parties have chosen a law shall not, where all the other
elements relevant to the situation at the tlmé of the cholce are
connected with one ‘Member State only, prejudice the application of
the mandatory rules of law of that Member'State, which means the
rules from which the law of that Member State allows no derogation

by means of a contract.

The cholce referred to Iin the preceding subparagraphs must be
expressed or demonstrated with reasonable certainty by the terms of
the contract or the circumstances of the case. If this Is not so,
or If no cholce has been made, the contract shall be governed by
the law of the. country, from amongst those Eonsldered in the
relevant subparagraphs above, with which [t 1Is most closely
connqcted. Nevertheless, a severable part of the contract which
has -a closer connection -with -another country, from amongst those
considered In the relevant subparagraphs, may by way of exception
be governed by the law of that other country. The contract shal!
be rebuttably presumed to be most closely connected wlth the
Member State In which the risk Is situated.
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(h) Where a State Inciudes several territorial units, each of which has
its own rules of law concerning contractual obligations, each unit
shall be conslidered a country for the purposes of Iidentifying the
law applicable under this Directive.

A Member State In which various terrltorial units have their own
rutes of law concerning contractual obligations shall not be bound
to apply this Directive to conflicts between the laws of those

units.”

Article 25

The Member State In which the risk Is situated shal! not prevent the
pol icy-holder from concluding a contract conforming with the rules of
the home Member State, as long as It does not conflict with legal
provisions protecting the general good in the Member State In which the
risk Is situated. o

Article 26

Member States shall not Ilay down provisions requiring the prior
approval or systematic notification of general and special pollcy
-conditlons, scales of premiums, or forms and other printed documents
which an insurance undertaking Iintends to use In its dealings with
policy~-holders. They may require only non-systemétlc notlification
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of those conditions and other documents for the purpose of verlfying
complliance with laws, regulatlions and administrative provislions in
‘respect of insurance contracts, and this requlrement may not constitute
a prilor condition for an undertaking to be able to cary on |its
activities. '

Member States may not retaln or introduce prior notiflcation or
approval of proposed Increases in premium rates except as part of a
general price control system.

Article 27

1. Article 8(4)(b) of the Second Directive Is deleted.

2. Notwithstanding any provision to the contrary, a Member State which
Imposes an obligation to take out Insurance may require that the
general and special conditions of the compulsory Insurance be
communicated to the supervisory authority of that Member State
before being clrculated.



- 73 -

Provisions reiating to freedom of estab!ishment

and freedom to provide services

Article 28
Articie 10 of the First Directive Is repiaced by the following:

1. An Insurance undertaking wishing to establish a branch in another

Member State shall notify the competent authorities of IiIts home
Member State.

2. The Member States shall require every insurance undertaking wishing
to establish a. branch in another Member State to provide the
following information when effecting the notification referred to
in paragraph 1:

(a) the Member State in whose territory It plans to establish .
a branch;

(b) a scheme of operations setting out J|nter alia the types
of business envisaged and the structural organization of
the branch ;

(¢) the address In the Member State of the branch from which
documents may be obtalned;
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(d) The name of the person responsible for the management of
the branch and possessing sufficlent powers to bind the
undertaklng.ln relation to third parties and to represent
it In relations with the ‘authorlitles and cburts of the
host Member State. WIth regard to Lloyd’s, in the event
of anj litigation In the Member State of estabilshment
resulting from underwrltten commitments, Iinsured persons
must not be more unfavourably treated than if the
litigation had been brought against buslinesses of a more
conventional type. The authorlized agent must, therefore,
possess sufficient powers to enable proceedings to be
instltuted against him and must in that capacity be able

to bind the Lloyd’s underwriters concerned.

Uniess the competent authorities of the home Member State have
reason to doubt the adequacy of the administrative structure or the
flnanclal- situation of the Insurance undertaking, taklng into
account the activities envisaged, they shall within three months of
receipt of the information referred to In paragraph 2 communicate
that Information to the competent authoritlies of the Member State
of the branch and shall Inform the wundertaking concerned

accordingly.

The home Member State competent authorities shall also communicate
the amount of the guarantee fund and solvency margin of the
insurance undertaking, calculated In accordance with Articles 16
and 17.
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Where the competeht authorities of the home Member State -refuse to
communicate the Information referred to Iin paragraph 2 to the
competent authoritles of the Member State of the branch they shall
give reasons for their refusal to the undertaking concerned within
three months of recelpt of all the Information. That refusal or
fallure to reply shall be subject to a right to apply to the courts
in the home Member State.

4., Before the branch of an Insurance undertaking commences |Its
activitlies, the competenf authorities of the Member State of the
branch shall, within two months of receiving the information
mentioned in paragraph 3, if necessary Iindicate the conditions
under which, in thé interest of the general good, those actlvities

must be carried on In the Member State of establ! ishment.

5. On receipt of a communication from the competent authorlities of the
Member State of the branch, or, iIf no communication Is recelved
from them, on expliry of the perlod provided for in paragraph 4, the

branch may be established and commence Its activities.

6. In the event of a change in any of the particulars communicated
pursuant to paragraph 2(b), (¢) or (d), an Insurance undertaking
shall give written notice of the change to the competent
authorities of the home Member State and Member State of the branch
at least one month before making the change so as to enable fhe
competent authorities of the home Member State to take a decision
pursuant to paragraph 3 and the competent authorities of the
Member State of the branch to take a decislon on the change

pursuant to paragraph 4.°“
Article 29

Article 11 of the First Directive |Is deleted.
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Article 30

Article 14 of the Second Dlirective Is replaced by the following:

Any undertaking intending to carry on business for the first time by

way of freedom to provide services shall first Inform the competent

‘fauthorltles of the home Member State, Indicating the Member State or

Member States within the territory of which it contemplates providing

services and the nature of the risks it proposes to cover".
Article 31

Article 16 of the Second Directive Is replaced by the following:

1. The competent authorities of the home Member State shall
communicate, within one month of the notification provided for In
Article 14, to the Member State or Member States within the
territory of which the undertaking Intends to carry on business

under conditions of freedom to provide services:

(a) the amount of the solvency margin caiculated in
accordance wlith Articles 16 and 17 of the First

Directive;

(b) the classes which the undertaking has been authorlzed to
transact;

(c) the nature of the risks which the undertaking proposes to

cover in the Member State of provision of services.

At the same time, they shall inform the undertaking concerned
accordingly.
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Where the competent authorities of the home Member State do not
communicate the Information referred to in paragraph 1 within the
period laid down, they shall‘glve the reasons for their refusal to
the undertaking within that same period. The refusal shall be

subject to a right to apply to the courts in the home Member State.
The undertaking may commence activities as from the certified date

on which It Is Informed of the communicatlion provided for In the

first subparagraph of paragraph 1."

Article 32

Article 17 of the Second Directive Is replaced by the foliowing:

Any amendment which the undertaking Iintends tc make to the Information

referred to Iin Article 14 shall be subject to the procedure provided

for

in Articles 14 and 16."

Article 33

Articles 12(2) and (3), 13 and 15 of the Second Directive are deleted.
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Article 34

Article 18(1) of the Second Directive Is deleted.

Member States of the branch or of provision of services shall not
lay down provisions requiring the prior approval of general and
speclial policy conditions, scales -of premiums and forms and other
printed documents which an undertaking Intends to use. For the
phrpose of verifying compliance wlith thelr national provisions,
they shall require of any undertaking wishing to carry on insurance
business in their territory, whether by way of freedom of
establ ishment or by way of freedom to provide services, only
non-systematic notification of the conditions It proposes to use,
although this requirement may not constlitute a prlor condition for

an undertaklng to carry on Its activities.

Member States of the branch or of provision of services shall not
retaln or introduce prior notification or approval of proposed

Increases In premlum rates except as part of a general price
control system.

Article 35

Article 19 of the Second Directive is deleted.

Any undertaking carrying on business under conditions of freedom of

establ ishment or freedom to provide services shall submit to the .
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competent authorities of the Member State of the branch and/or of
the Member State of provislon of services all documents requested
of it for the purposes of this Article In so far as undertakings
whose head office Is in those Member States are also obliged to do

SO.

If the competent authorities of a Member State establlish that an
undertaking with a branch or providing services In its territory Is
not complying with the legal provislions applicable to it In that
State, they shail requlire the undertaking concerned to put an end

to the Irreguiar situation.

If the undertaking Iin question falls to take the necessary steps,
the competent authorities of the Member State concerned shall
inform the competent authorities of the home Member State
accordingly. The latter authorities shall, at the eartlest
opportunity, take all appropriate measures to ensure that the
undertaking concerned puts an end to that iIrregular situation. The
nature of those measures shall be communicated to the competent
authorities of the Member State concerned.

If, desplte the measures taken by the home Member State or because
such measures prove Iinadequate or are lacking In that State, the
undertaking persists in violating the legal provisions in force iIn
the Member State concerned, the latter may, after Informing the
competent authorities of the home Member State, take appropriate
measures to prevent or punish further Irregularities, Including, in
so far as Is strictly necessary, the prevention of the further
conclusion of new insurance contracts by that undertaking In Its
territory. Member States shall ensure that In thelr territories It
Is possible to serve the Ilegal documents necessary for these

measures on insurance undertakings.
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The foregoing provisions shall not affect the power of the
Member States concerned to take - Iin the case of urgency -
'approprlate measures to prevent or punish irregularities committed
within thelir territorles. This shall Iinclude the possibllity of
preventing insurance undertakings from continuing to conclude new

insurance contracts within thelr territories.

If the undertaking which has committed the irregularity has an
establ ishment or possesses property In the Member State concerned,
the competent authoritles of the latter may, In accordance wlth
national legislation, apply the administrative penalties prescribed
for that offence by way of enforcement against that establishment

or property.

Any measure adopted pursuant to baragraphs 4 to 7 Invoiving
penalties or restrictions on the carrying-on of Insurance business
must be properly Justified and communicated to the undertakling
concerned. Provision shall be made for a right to apply iIn respect
of any such measure to the courts In the Member State in which it
was adopted.

Every two years the Commission shal! submit to the Council a report
summarizing the number and type of cases In which, in each
Member State, declisions refusing authorizatlon have been
communicated under Artlcle 28 or measures have been taken under
paragraph 4. Member States shail cooperate with the Commlission by
providing .It with the Information required for the report.
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Article 36

Nothing in this Directlive shall prevent Insurance undertakings wlith
head offices In other Member States from advertising their services
through ail avallable means of communication In the Member State or
Member State of provision of services, subject to any rules governing
the form and content of such advertlsing adopted In the Interest of the
general good.

Article 37 !
1. Article 20 of the Second Directive is deleted.

2. In the event of an Insurance undertaking being wound up,
commitments arlslng from contracts underwritten through a branch or
by way of freedom to provide services shall be met in the same way
as those arlising from that undertaking’s other insurance contracts,
without distinction of nationaltity as far as the Insured and the

beneficlaries are concerned.

Article 38

1. Article 21 of the Second Directive is deleted.

2. Where Insurance Is offered by way of freedom of establishment or by
way of freedom to provide services, the pollicy-holder shall, before
any commitment is entered into, be Informed of the Member State iIn
which the head office or branch with which the contract Is to be
concluded is established.
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Any document Issued to the policy-holder must contain the

Information referred to in the first subparagraph.

The requirements In the first two subparagraphs shall not apply to
the risks referred to In Article 5(d) of the First Directive.

The contract ‘or other document granting cover, together with the
insurance proposal where it Is binding upon the proposer, must
speclify - the address of the head office, or, where approprlate, of

the branch of the insurance undertaking which grants the cover.

Article 39
Article 22 of the Second Directive is deleted.

Every Insurance undertaking shall inform the supervisory authority
of |Its home Member State, separately in respect of operations
effected by way of freedom of establishment and in respect of those
effected by way 6f freedom to provide services, of the amount of
the premiums, wlthout deduction of reinsurance, recelvable by

Member State and by group of classes.
The groups of classes are defined as follows:
- accldent and sickness (1 and 2);

- motor (3, 7 and 10, the figures for class 10 being glven
separately);
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- fire and other damage to property (8 and 9);

- aviation, marine aﬁd transport (4, 5, 6, 7, 11 and 12);
- general liability (13);

- credit and suretyship (14 and 15);

- other classes (16, 17 and 18).

The supervisory authority of the home Member State shall

forward this information to the supervisory authoritles of each

of the Member States concerned which so request.

Articlie 40
Article 24 of the Second Directive is deleted.

Nothing 1Iin this Directive shall prejudice the right of the
Member States to requlre under tak ings operating in thelr
territories by way of freedom of establishment or by way of freedom
to provide services to join and participate In any scheme designed
to guarantee the payment of Insurance claims to pollcy-holders and
injured third parties, on the same terms as undertakings authorlzed
there.
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~Article 41
Article 25 of the Second Directive |Is deleted.

Without prejudice to any subsequent harmonlzatlon, every insurance
contract shall be subject excluslvely to the indirect taxes and
parafiscal charges on Insurance premlums in the Member State In
which the risk Is situated within the meaning of Article 2(d) of
the Second Directive, and also, with regard to Spaln, to the
surcharges legally established In favour of the Spanish “Consorcio
de Compensacldn de Seguros” for the fu!fiiment of its functlons
relating to the compensation of losses arising from extraordinary
events occurring in that Member State.

Notwithstanding the first indent of Article 2(d) of thse Second
Directive, and for the purposes of this paragraph, moveable
property contained In a bullding sltuated in the territory of a
Member State, except for goods Iin commercial transit, shall be a
risk sltuated In that Member State, even if the bullding and its
contents are not covered by the same lnéurance policy.

The law applicable to the contract pursuant to Article 7 of the

Second Directive shall not affect the fliscal arrangements
appllicable.

Each Member State shall, subject to future harmonization, apply to
those undertakings whlch carry on business In Its territory, its

own natlonal provislions for measures to ensure the collection of
indirect taxes and parafiscal charges due under the first

subparagraph.



- 85 -

TITLE V

Final provisions

Article 42

The technical adjustments to be made to the First and Second
Directives and to this Directive In the foliowing areas shall be
adopted in accordance with the procedure laid down in Article

of Council Directive ... (Committee on Insurance):

- amendments to the |ist set out in the Annex to the
Directive, or adaptation of the terminology used in that
list to take account of developments on Insurance

markets;

- clarification of the Iitems constituting the solvency
margin listed in Article 16(1) of the First Directive to
take account of the <creation of new financial

instruments;

- ~alteration of the minimum guarantee fund provided for in
Article 17(2) of the First Directive to take account of

deve lopments in the economic and financial fleld;

- amendments to the list of admissible assets which may
cover the technical provisions, set out In Article 18 of
this Directive, and of the rules on the spreading of

investments lald down In Article 19 of this Directive;
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- changes to the exceptions to the matching principle,
provided for in Annex 1 to the Second Dlrectlive, to take
account of the development of new currency hedging

Fi instruments;

- clarification of the definitions in order to ensure
uniform application of the First and Second Dlrectives

and of this Directive throughout the Community;

- consolidation of the First and Second Dlrectives, and

this Directive.

Articie 43

1. Branches which have commenced their activitles, in accordance with
the provisions In force In their Member State of establ!ishment,
before the entry iInto force of the provisions adopted In
implementation of this Directive shall be presumed to have been
subjJect to the procedure laid down In Article 10(1) to (5) of the
First Directive. They shall be governed, from the date of that
entry into force, by Articles 15, 19(a), 20 and 22 of the First
Directive and by Article 35 of this Directive.

2. Articles 30 and 31 shall not affect rights acquired by insurance
undertakings transacting business by way of freedom to provide
services before the entry Into force of the provisions adopted In
implementation of thils Directive.

Article 433

Notwlthstanding any provision to the contrary, a2 Member State In which
contracts covering the risks mentioned In class 2 of part A of the
Annex to the first Directive may be concluded In'place of cover under a
statutory soctal securlty system, may apply to such contracts the
regime laid down for compulsory insurances In Article 8 of the Second
Directive, as amended by Article 27 of this Directlve. \
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Articie 43b
Member States shall ensure that declsions taken In respect of an
insurance undertaking In pursuance of laws, regulations and

administrative provisions adopted in accordance with this Directive may

be subject to the right to apply to the Courts.

Article 44
Member States shall amend their national provisions to comply with this

Directive not later than ... and shall forthwith Inform the Commission

thereof.

The provisions amended in accordance with the first subparagraph shall
be appiied not later than ...

These provisions shall make express reference to this Directive.

Article 45

Upon notification of this Directive, Member States shall communicate to
the Commission the texts of the main laws, regulations or
administrative provisions which they adopt in the fleld covered by this
Directive.

Article 46

This Directive Is addressed to the Member States.

Done at Brusselis, For the Councili
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FICHE FINANCIERE

La prdsente proposition de troisidme directive sur L'assurance directe autre

que L'assurance sur la vie n'entraine pas de colt pour le budget de la Communuaté.
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COMPETITIVENESS AND EMPLOYMENT IMPACT STATEMENT
|.Mhat Is the main reason for Introducing the measure?

The completion of the internal market In the direct non-l1fe insurance
sector in accordance wlth the principles laid down In the White Paper In
order to create a true single market In this Important flinanclal service
sector. .

The first and second Directlives have already gone a long way towards
reallzing thls fundamental Community objective. The second Dlirective
established the necessary conditions to enable Community Insurance
undertaklings to cover under the freedom of services regime those risks
iocated within the Community which do not Invoive a need for special
protection ("large risks"). At the same time Insurance buyers insurling
these large risks can have access to the widest possible Community
insurance market to find the cover most sulted to their requirements.
However, some coordination work at Community level {is necessary to
arrive at the same regime for Insurance contracts entered into by other
smaller consumer policyholders (“mass risks").

The regime that Is proposed Is based on that already used for the
creation of the Internal market for' banking and Investment services
(Second Banking Dlrective and proposal for a Directive on Investment
services): Introduction of a single llcence system and of the concept of
home-country controli. When this new proposal for a Directive I|Is adopted
all direct non-i1fe insurance wlili be subject to a singie regime which
wili enable Iﬁsurance undertakings to offer their products throughout
the Community and insurance buyers to have access to the widest possible
market in order to find the most appropriate product.
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I't. Eeatures of the businesses In ouestion — In particufar:

Are many SME concerned?

yes, particularly as Insurance buyers who will beneflt from the
completion of the single market;

Are there any regional concentrations?
eliglible for reglonal aids In the Member States?
eligible under the European Reglonal Development Fund?

The measures put forward in the proposal for a Directive are unlikely to
affect unevenly the Community’'s reglons.

bll. What direct oblligations does this measure impose opn businesses?

in line with the policy followed for other financial services this
proposal for a Directive introduces In the direct non-life Insurance
sector the system of the single administrative authorization valid for
all the undertaking’s actlivities throughout the Community and of
prudentlial supervision by the authoritlies of the Member State of origin
(hdme country control).

This deveiopment will simplify considerably the present situation as
regards the taking-up and pursult of these actlvltles; currently
characterlized by a 'multlpliclty of authorlzations and of controls .
according to the manner In which business |s conducted.

Home country control regarding the obiigation to hold sufficlent
technical reserves and their valuation and representation by mafchlng
assets localized In ;he Community wlll replace the muitipliclty of
regimes that exist af’present by coordinated rules. The sollidity of
'lnsurance undertakings will be strengthened and guaranteed and the
protection of lnsurance pollcyholder;‘wlll be reinforced is a result.
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IV. What indirect obligations are loca] authorities likely to impose on
businesses?

Within the limits lald down in the proposal for a Directive, the Member
States’ authorities may adopt rules to ensure that the measures they
appiy under the Directive are complied with. |In particuiar, the Member
State In which the Insured risk Is sltuated may require that [ts own
iegal rules designed to protect the public good are respected on Its
terrltory.

V. Are there any special measures In respect of SMES?

The first Dlrective 73/239/EEC already set out a number of speclal
arrangements for small or medium-sized insurance undertakings. Article
J states that the Directive does not apply to certain small and medium-
sized mutual! wundertakings. In addition the Directive allows the
required minimum guarantee fund to be reduced by one quarter In the case
of mutuals or mutuali-type undertakings.

The proposal for a third Directive does not amend this treatment granted
to certain insurance undertakings.

As regards insurance pollicyholders which can be considered as mass risks
the proposal for a third Directive provides for rules to guarantee that
they are affofded the necessary and adequate protection when they enter
into insurance contracts.
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Vi. What is the Iikely effect on:
the competitiveness of businesses?

Community Insurance undertakings will be subject to coordinated rules
governing the taking-up and pursult of the business of direct non-llife
insurance. As a result of the creation of a singie market they will be
able to offer thelr Insurance products anywhere In the Community to any
pollicyholder. An Increase In competition between Insurance undertakings
can thus be antlicipated.

SME buyers of insurance will benefit from a wider product range from
which they wlli be able to choose the product most sulted to their
requirements in terms of cover and price proposed.

employment?
there will be no direct effect.

Vi, Hi!ﬂ_hQ1h_ﬂlﬂﬂ5_QI_lnﬂuilll_hﬂﬁn_ﬂﬂﬂﬁnllﬂﬂl

opinions have been obtalined from the European Insurance Committee (CEA),
BEUC and from BIPAR, the Internationa! Bureau of Producers of Insurance
" and Relnsurance.

In general the comments have been positive (unions, employers).

The CEA supports the approach taken In this proposal for a Directive,
notably as regards the coordination of technical reserves and of the
rulies concerning the representation, valuation and locallization of the
asse’'= representing those reserves.
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