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Explanatory memorandum

Introduction

On 11 September 1991 the Conmission 'pfesented to the Council its proposal
for a Council directive on the coordination of certain rules concerning
copyright and neighbouring rights applicable to satellite broadcasting and

cable retransmission.

The Economic and Social Committee delivered its opinion on the proposal on
26 February 1992,

The European Parliament, consulted under the cooperation procedure,
discussed the proposal in detail in its Committees and on 26 October 1992
debated the report drawn up on behalf of the Conmittee on Legal Affairs and
Citizen’s rights by Mr. Medina Ortega, voting in support of the proposed
directive on 29 October 1992.

The amenrnd=2d proposal for a Directive put forward here is intended to take

into account tuv Opinion of the European Parliament.

The amended proposal contains six major modifications to the original

proposal

a) The definition of ”conmunication to the public by satellite” has been
clarified in several aspects following the amendment of the European
Parliament, which endorsed the country-of-origin solution for satellite
broadcasting. This clarification covers two aspects : the description of
the act of commnication to the public and the question, what happens in
situations where the coomnication to the public takes place outside the
Comuni ty.

b) Following the amendment from the FEuropean Parliament it is stated in
article 1 paragraph S5 that at 1least the principal director of a

cinematographic work shall be its author.



c)
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Following the Opinion of the European Parliament the amended proposal
provides for a limited recognition of the Scandinavian model of extended
collective agreements. This system provides for the extension of
collective agreements between collecting societies and broadcasters to
all the rightholders of the same category, even those who were not
represented by the collecting society at the negotiating table. The
interests of the latter are safeguarded by additional restrictive

conditions on the operation of such systems.

d) Article 4 establishes coherence with Council directive 92/100. The level

e)

of protection for rights related to copyright is aligned to the standard
recognized by directive 92/100 as far as cammnication to the public by
satellite is concerned. The aligmment also includes two amendments of

the European Parliament.

In article 11 paragraphs 3 and 4 have been added on the basis of the
amendment from the European Parliament. The addition enhances
transparency of the process of mnegotiation between cable operators and
rightholders without, however, changing the purely contractual character

of the acquisition of cable rights.

f) Articles 13 and 16 of the initial proposal were removed to the recitals.

Both articles were of a declaratory nature. The FEuropean Parliament
therefore suggested to remove article 16. This, however does not change
the legal situation, as the articles of the EBC Treaty, in any event,

take precedence over a directive.

Furthermore there are a number of purely linguistic adaptations which in

particular seek to align the language used to that used in the Council

directive 92/100. Additional clarifications have been undertaken in order

to

comply the European Parliament’s with general suggestion to render the

text more readily accessible.



OOMMENTARY (N THE TITLE AND THE RBCITALS

Title

The modification ensures linguistic coherence with the language used in
Council  directive 92/100. Furthemmore, following the amendment of the
European Parliament the legal basis has been extended to article 66 of the
Treaty in order to make sure that the directive will also cover situations

of provision of services.
Recital 6
The- change is of a linguistic nature only.

Recital 11
The modification of this recital was necessary in order to adapt it to the

new language of article 12.

Recital 14

The modification of this recital was necessay in order to adapt it to the
new formulation of the European Parliament concerning the definition of a
caommnication to the public by satellite. Another amendment of the European
Parliament concerning nommal techmnical procedures of signal-processing was

added to this recital.

Recital 15

This new recital takes up the suggestion of the European Parliament. by
clarifying the effect of -the country-of-origin principle for satellite
broadcasting.

Recital 16

This new recital which is based on the amendment of the European Parliament

explains the scope of contractual freedom guaranteed by this directive.



Recital 17

This recital has been aligned to the new formulation for article 3
paragraph 1 as proposed by the European Parliament. According to the new
article the remuneration for a broadcast should take into consideration all

the aspects of the broadcasts.
Recital 19

During the debates in the European Parliament the possible problem of
delocalization of broadcasters to low-protection countries has been evoked.
This problem is not so much a problem within the Commnity because of the
harmonization provided for by this directive, but rather one which concerns
the protection granted in third countries. In this respect article 1
paragraph 2 provides for additional points of attachment for the
application of Coomnity law in situations where the commmunication to the
public by satellite occurs in a third country that does not offer the same

degree of protection.

Recital 20

Thg‘nndifications are of a linguistic nature only.
Recital 21

This recital was proposed by the Furopean Parliament. The recital
strengthens and clarifies the relation between the recognition of the
country-of-origin principle on the one hand and the need to provide for an
adequate protection of rightholders on the other. The harmonization of the
level of protection in all the twelve Member States will prevent
broadcasting organizations from seekiﬁg to avoid copyright liability by

conducting their operation from a low-protection country.

—



Recital 22

This modification is explained by the fact that the standard of protection
for rights related to copyright has been aligned to that contained in
Council directive 92/100.

Recital 23

The change is of a linguistic nature only. Furthermore the recital
clarifies that the exception for existing legal license schemes for cable

retransmission is limited in time.
Recital 25

This recital was proposed by the European amendment. It clarifies, as does
the European Parliament’s amendment to article 10 paragraph 2 that the
derogation for broadcasting organizations does not limit rightholders iin
transferring their cable retransmission rights to collecting societies

rather than to the broadcaster.

Recital 26

This recital takes up the idea of general contracts which ws.s initialily
contained in the text as a separate article. It encourages rightholders and
cable operators to address the retransmission of a number of broadcasts by
a number of cable operators in a single contract. Furthemore, there have

been modifications for the purpose of linguistic coherence.
Recital 29

Modifications have been added for the purpose of linguistic coherence.



OMMENTARY ON THE ARTICLES

CHAPTER |

GENERAL PROVISIONS

Article 1 paragraph 1

These modifications take up the general pre-occupation of the European
Parliament regarding the technical language used by the directive.
Furthemore, the deletion of the termms “broadcasting satellite” and
“telecommunications satellite” takes stock of technological developments
which allow for hybrid satellites that can fulfil the functions of a

telecommunications satellite as well as that of a broadcasting satellite.

Article 1 paragraph 2

The new fommlation of this paragraph is based on the amendment adopted by
the European Parliament. This amendment contributes to the clarification of
the initial concept contained in tﬁe proposal according to which the act of
cammnication to the public by satellite exclusively occurs in the country
of origin of the communication. The commnication to the public by
satellite is an act of exploitation of protected works. The control of this
act can only be assured at the source. The act of commnication is
characterized by both conceptual and technical elements: it is in fact the
combination of a signal intended for reception by the public with a
cultural content. Therefore according to the European Parliament there is
cammunication to the public by satellite when the content and the support
are linked in an indissociable manner. The broadcaster who links the signal
and the content in this indissociable manner ("under the control and
responsibility of the broadcaster”) is responsible for the communication to
the public by satellite. OPce the signals have been introduced under the
control and responsibility of the broadcaster, nommal technical procedures
relating to the programme-carrying signals cannot be considered an
interruption of the chain as long as they are undertaken under the control

and responsibility of the broadcaster.




In addition, this paragraph contains rules for the commnication to the
public that takes place outside the Community. The debates in the European
Parliament have shown the dangers of delocalization of broadcasters to low-
protection countries. This problcin is not so much a problem within the
Community, but rather one which concerns the protection granted inm third
countries. Article 1 paragraph 2 provides a harmonized solution in
situations where the protection offered in the third country is lower than
that provided for in the Commnity. If in these circumstances a point of
attachment in the form of an up-link or a responsible broadcaster can be
found within the Coomunity, then the communication to the public is deemed
to have taken place within the Coomunity. The word "commissioned” in this
context aims at situations where the programmes are essentially assembled
within the Coomunity and then sent in recorded fomm to broadcasting
facilities outside the Community.

Article 1 paragraph 3

This paragraph merges the former two paragraphs c and d according to the
amendment proposed by the European Parliament. This avoids a definition of
broadcasting which in fact is mnot necessary for the purposes of

chapter III.

Article 1 paragraph 4

The definition of what constitutes a collecting society has been
reformulated in the light of the amendments of the European Parliament. The
Camission agrees with the European Parliament that this definition should
be sufficiently large to cover all types df collecting societies operating
under. Member States’ legislations. What is important for the purpose of
chapter III of the proposal is that the collecting societies are in a
position to channel the individual authorizations of all the rightholders

concerned by a simmltaneous, unaltered and unchanged cable retransmission.



Article 1 paragraph §

This additional paragraph was already accepted in Council directive 92/100.
It seems appropriate to ensure the same degree of protection in the context
of this directive, in particular as satellite broadcasting is a genuinely
transnational phenomenon. In the absence of a hamonized ilevel of
protection distorsions of competition to the detriment of rightholders

could not be excluded.

CHAPTER 11

BROADCASTING OF PROGRAVMES BY SATELLITE

Article 2
The modification is of a purely linguistic character.

Article 3 paragraph 1

The modification according to which the remmneration for a satellite
broadcast should be based on all the characteristics of that broadcast was
proposed by the FEuropean Parliament. In particular, this modification
avoids possible misunderstandings according to which the remuneration is

exclusively based on the characteristics of the country of origin.

Article 3 paragraph 2

This modification was proposed by the European Parliament. It recognizes
the system for collective extended agreements. These systems exist in all
Scandinavian countries and are in line with hammonization put forward by
the Nordic Council. According to these systems collective agreements
concluded between a collecting society and a broadcasting organization may

be extended to rightholders not represented by the collecting society.



However, in order to strike a fair balance between right-holders on the one
side and broadcasters on the other and in particular to avoid disadvantages
for non-represented rightholders the European Parliament has added a number
of restrictive conditions such as a right of opposition which can be
exercised individually or collectively and a condition that collective
agreements may only be extended in the case of a simmltaneous broadcast by
satellite and terrestrial means. The latter condition, in particular,
ensures that the system can more or less only be applied in the context of
national broadcasting and therefore negative cross-frontier effects are

excluded.

Article 4 paragraph 1

The European Parliament and the Commission have always recognized the
necessary link between the recognition of the country-of-origin solution
for satellite broadcasts and the need to harmonize the level of protection'
for authors, perfommers, phonogram producers and broadcasters throughout
the Commnity. Without a common standard of protection the country-of-
origin solution for satellite broadcasts could favour the creation of
copyright havens and lead to considerable distortions of competition.
Satellite operators could establish themselves in the Member State that
grants the lowest level of protection and cover the whole of the Community
from there.

With regard to the protection of rights of performers, phonogram producers
and broadcasters the Council has in the meantime adopted Council direcfive
92/100 which on initiative of the European Parliament hammonizes the
standard for the protection of these categories of rightholders. Therefore,
the present proposal can refer to articies 6, 7 and 8 of directive 92/100
and to adding the country-of-origin principle for the purpose of
broadcasting by satellite. Articles 6, 7 and 8 of Council directive 92/100
grant fixation rights, reproduction rights and broadcasting rights for the
three categories of rightholders. The amendment of the European Parliament
according to which the remuneration for a broadcast should be divided
between the performers and the phonogram producers is already reflected in

article 8 paragraph 2 of Council directive 92/100.
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Article 4 paragraph 2

This paragraph is mnecessary to ensure that all fomms of television
(satellite or terrestrial) are treated in the same way.' As far as the
camunication to the public by satellite is concerned the country-of-origin

solution applies.

Article 4 paragraph 3

Paragraph 3 takes up an amendment of the European Parliament, according to
which also in the field of rights related to copyright the remuneration for
a comunication to the public should take into account all the
characteristics of the broadcast. Furthemmore, this amendment. clarifies
that, without prejudice to article 10 of directive 92/100 the acquisition

of rights must be a contractual.
Article S

This modification was proposed by the European Parliament. It reflects the
formulation of article I of the International Rome Convention  on the_
protection  of Performers,~ Phonogram  Producers and Broadcasting

Organizations of 1961.
Article 6 o R

The "text has been adapted to the new nmnbering of articles. The purpose of
this article is to guarantee the application of article 1 paragraphs 1 and
2 also in the following two types of situations:

- -where national legislations grant rights for the communication to .the
public to "other 'c'atego‘ries of rightholders not mentioned by. this
directive or o . K

- where such right is granted to phonogram producers or performers in
deviation from the minimum standard provided for by . article 8

paragraphs 1 and 2 of Council directive 92/100.



- 11 -

Article 7

The modification is of a linguistic nature and adapts the content to the

new article 4 paragraph 2.

Article 8 .

This is a modification for purposes of linguistic coherence with Council
directive 92/100.

Article 9 paragraph 1

The last phrase of this paragraph takes up the amendment from the European

Parliament which clarifies the mandate of the collecting society concerned.

Article 9 paragraph 2

The new formulation is based on an amendment of the European Parliament and
addresses the situation where a rightholder has neither transferred his
rights to a collecting society nor has he mandated a 6011ecting society. In
this situation the rightholder will be deemed to have given a mandate to
the collecting society that manages the same category of rights. As a
consequence the rightholder will enjoy the same right and obligations
resulting from the contract between the collecting society and the cable-
operator. For the sake of legal security for both, the rightholder and the
collecting society respectively the rights should be. claimed within a
period of 2.years. .

If there are more than one collecting society which acted on behalf of
rightholders of the same category of rights than the non-represented
rightholder has a right to choose the one orn the other collecting society

for claiming his rights.

Article 10 paragraph 1

This modification clarifies the exact scope of the derogation provided for

broadcasting organizations.
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Article 10 paragraph 2

This modification results from an amendment of the European Parliament. It
clarifies that the derogation for broadcasters fram the obligation to pass
through a collecting society does not limit the choice of rightholders to
cede their cable rights to a broadcaster or a collecting society or to

entrust the negotiation of the remuneration only to a collecting society.

Article 11 paragraph 3

These modifications are based on the amendments proposed by the European
Parliament. Paragraphs 3 and 4 reinforce the system of contractual "checks
and balances” provided for under the proposal and at the same time enhance
transparency of the contractual negotiations between rightholders and cable
operators. The rule that the recoomendation is considered to be accepted if
neither party opposes the recommendation issued by the mediators during a
period of three months does not impinge on the purely contractual character
of the acquisition of cable retranmnissioﬁ rights. Parties are entirely
"free to decide whether they declare and motivate their opposition to the
recammendation of the mediators or whether they do not. The purpose of the
modification is merely to enhance transparency of the negotiating process

by requiring parties to clearly state their position.

Article 11 paragraph 4

This modification clarifies that it is not necessary for the Member State

to choose the mediators.

Article 12

This modification expounds the initial text in two respects following the
general suggestion of the European Parliament to render the language of the
text more readily accessible. The modifications indicate the possibilities
for implementation of this provision and at the same time replace the vague
notion of "improperly” by the more explicit formmlation of "without valid

justification”.




Article 13

This modification clarifies the extent to which the regulation of the

activities of collecting societies remains a matter for the Member States.
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PROPOSAL. FOR A COUNCIL DIRECTIVE (N
THE COORDINATION OF CERTAIN RULES
OONCERNING (QOPYRIGHT AND NEIGHBOURING
RIGHTS APPLICABLE TO  SATELLITE
BROADCASTING AND CABLE RETRANSMISSION

THE COUNCIL
COVWMLNITIES,

Having regard to the Treaty
establishing the European Economic
Comuni ty, and in

Articles 57(2) thereof,

particular

Having regard to the proposal from
the Commission,

In cooperation with the European

Parliament,

Having regard to the opinion of the
Economic and Social Committee,

(1) Whereas the objectives of the
Comunity as laid down in the
Treaty include establishing an

ever closer union among the

peoples of [Europe, fostering
closer relations between the
States belonging to the

Comunity, and
economic and social progress of
the Commnity

comon action to eliminate the

ensuring the

countries by

barriers which divide Europe;

OF THE EUROPEAN

AMENDED PROPOSAL

PROPOSAL. FOR A COUNCIL DIRECTIVE ON
THE COORDINATION OF CERTAIN RULES
(ONCERNING  (OPYRIGHT AND  RIGHTS
RELATED TO COPYRIGHT APPLICABLE TO
SATEILITE BROADCASTING AND CABLE
RETRANSMISSION

THE GOUNCIL
MANITIES,

OF THE  EUROPEAN

Having regard to the Treaty
establishing the FEuropean Econamic
Coammunity, and in

Articles 57(2) and 66 thereof,

particular

Having regard to the proposal from
the Conmission,

In cooperation with the European

Parliament,

Having regard to the opinion of the
Economic and Social Committee,

Unchanged
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(2) Vhereas to that end the Treaty Unchanged
provides for the establishment
of a common market .ana' an 'a.r’e’a
without frontiers; whereas this
"{s to include the abolition of
‘obstacles to the free movement
.of sér‘\‘fices"am'i"’th‘e instit;iitzi'on
of & system .e.n"suliing"';t‘hat'
competition in the cammon market
is not distorted; whereas to

-that end the Council may adopt A
directives for théxc_oordinatipn
of the provisions laid down by
law, regulation ©-or
administrative .action- in Member

States concerning the taking up
and ‘pursuit of activities: as

self-employed persons;

(3) Vhereas broadcasts transmitted Unchanged
across frontiers within the
'C&mnnity, in particu‘ldra by
satellite and cable, are one of
-the most important ways  of
pursuing = . these | Comunity
objectives, which are at the
same time political, econemic, B R R

social, cultural and legal; R
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(4) Whereas the Council has already Unchanged
adopted Directive 89/552/EBC of
3 October 1989 on the
coordination of certain
provisions laid down by law,
regulation or administrative
action in Member States
concerning the pursuit of
television broadcasting
activities(l), which makes
provision for the pramotion of
the distribution and production
of European television
programmes and for advertising
and sponsorship, the protection
of minors and the right of

reply;

(1) OJ N° L 298, 17.10.1989, p. 23.
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(5) Vhereas, however, the Unchanged
achievement of these objectives
in respect of cross-border
satellite broadcasting and the
cable retransmission of
programmes fram other Member
States is  currently .still
obstructed by a series of
differences between national
rules of copyright and some
uncertainties as to the law;
whereas this means that holders
of rights are exposed to the
threat of seeing their works
exploited without piymcnt of
remuneration orT that the
individual holders of exclusive

“rights in various Member States
block the exploitation of their
rights; whereas the legal
uncertainty in particular
constitutes a direct obstacle to

| ' the free circulation of

progranmes within the Conmunity;

(6) Whereas a distinction is (6) Vhereas a distinction is
currently drawn for copyright currently drawn for copyright:
purposes between broadcasting by purposes between communication
direct satellite and to the public by direct

} broadcasting by commnications satellite and communication to
satellite; whereas since the public by commnications
individual reception is possible satellite; whereas since
and nowadays affordable with individual reception is possible
both types of satellite, there and nowadays affordable with
is no longer any justification both types of satellite, there
for this differing legal ;is,no longer any justification
treanmcnt;' ’ for this differing legal

] treatment;




(7)

(8)

(9)

Whereas the free broadcasting of
programmes is further impeded by
the current legal uncertainty as
to whether broadcasting by a
satellite whose signals can be
received directly affects the
rights in the country of
transmission only, or in .afl
countries of reéception together;
whereas since communications
satellites and direct satellites
are treated alike for copyright

purposes,:tﬁié lééal uncertainty

" now affects’ almost  all

programmes broadcast in the
Camunity by satelf}te;

.Whereas, furthemmore, the legal

certainty, which is a
prerequisite for the free
movement of broadcasts within
the Comunity, is missing where
programmes transmitted across
frontiers are fed into and
retransmitted through cable

networks;

Vhereas the development of the
acquisition of rights on a
contractual basis 1is already
making a vigorous contribution
to the creation of the desired
European audiovisual area;
whereas the continuation of such
contractual agreements should be
ensured, and their smooth
application in practice should

be pranoted wherever possible;
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Unchanged

Unchanged

Unchanged
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(10) VWhereas at  present cable- Unchanged
operators in particular cannot
be sure to  have actually
acquired all the programme
rights covered by such an

agreement;

(11) Whereas, lastly, parties in (11)’“h§reas,' lasfly, parties in
different Member States are not different Member States are not
all similarly bound by | all similarly bound by
obligations which prevent them obligations which prevent them
fron improperly refusing to from without valid reason
negotiate on the acquisition of refusing to negotiate on the
the rights necessary for cable acquisition of the rights
distribution or improperly necessary for cable distribution
allowing such mnegotiations to or allowing such negotiations to
fail; fail;

(12) Whereas the legal framework for Unchanged

the creation of a single
audiovisual area laid down in
Directive 89/552/EBC mst
therefore be supplemented with

reference to copyright;



.- 20 -

(13) Whereas, therefdre, an end Unchanged
should be put to the differences
of treatment of the transmission
of programmes by commnications
satellite which exists in the
Member States, so that the vital
distinction throughout the
Coomuinity becomes whether
protected works  and other
protected matter are
comunicated to the public;
whereas this will also ensure
equal treatment of the suppliers
of cross-border broadcasts,
regardless of whether they use a
direct broadcasting satellite or

comunications satellite;



(14) Whereas the legal uncertainty

regarding the rights to be
acquired which impedes cross-
border satellite broadcasting
will be overcome by defining the
notion of commnication to the
public by satellite at a
Comunity level; whereas this
definition will at the same time
specify where the act of
conmunication takes place;
whereas such a definition is
necessary to avoid ' the
cumlative application of
several national laws to one

single act of broadcasting;

Whereas commnications to the
public occurs only when and in
the Member State where a
broadcasting organization takes a
single decision on the content
and the transmission of
programme-carrying signals;
whereas there is no cammmnication
if the chain of ©broadcasting
equipment between the poiﬁt'where
such single decision is taken and
the transmission of the relevant
signals from the satellite is

interrupted;

(14) Whereas the legal uncertainty

regarding the rights to be
acquired which impedes cross-
border satellite broadcasting
will be overcome by defining the
notion of commmnication to the
public by satellite at a
Community level; whereas this
definition will at the same time
specify where the act of
coammunication takes place;
whereas such a definition is
necessary to avoid the
cumlative application of

several national 1laws to one

single act of broadcasting;

VWhereas commmnication to the
public by satellite occurs only
when and in the Member State,
ﬁhere the programme carrying
signals are introduced under the
control and responsability of
the ©broadcasting organization
into an uninterruptéd chain of
coomunication leading to  the

satellite and down towards the

~earth; whereas normmal technical

procedures relating. to
programme-carrying signals may
not be considered - as
interruptions to the chain of

broadcasting;
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(15) Whereas the acquisition on a
contractual basis of exclusive
broadcasting rights should
comply with any legislation on
copyright and rights related to
copyright in the Member State in
which "comunication to the

public by satellite” occurs;

(16) Whereas the principle of
contractual freedam, on which
this Directive is based, will
make it possible to continue
limiting the exploitation of
these rights, especially as far
as certain technical means of
transmission or certain language

versions are concerned;

(15) Whereas in arriving at the (17) Whereas in arriving at the
amount of the payment to be made amount of the payment to be made
for the rights acquired the | for the >rights acquired the
parties should take -account of parties shouid‘ take account of
the actual or potential audience all aspects of the broadcast,
throughout the area in which the such as the actual audience, the
broadcast can be received; potential audience | and  the

language version;

(16) Whereas a special transitional (18) Unchanged
provision applicable to existing -
agreements should be provided
for so0 that at the latest by
1998 these agreements will be
.adapted in the light of the new

legal framework;
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(17) Whereas  progranmes broadcast

from non-member countries-to the
territory of the Conmmunity will
be outside the scope of . this
"Directive;. whereas they may be
treated differently in.the law
of the Member - States. from
programmes transmitted fram a
Member State is the protection
provided for by this Directive
is not grahted in the non-member
country or only granted to a

lesser extent;

(18) Whereas the. arrangements made

should :also include -provisions
* for the protection of holders of
copyrights -~ :--and". -neighbouring
-r1ghts' Whereas it is necessary
to ensure that protectlon for
specxflc categorles 1s ‘accorded
in all Member Statcs to the
extent 'pi'ovid'ed "for by  this
Directive and"" _ that ' this
protectlon is not subJect to a
statutory o llcence " system;
whereas only in “this way is it
possible to ensur‘elu_th‘at-‘ any,
difference in the level of
protection within the common
market will not create
distortions of competition which
might result in an unjustified
disadvantage for programme
suppliers and holders of rights
in Member States with a high

level of protection;

(19) Whereas commmnications to the

public by satellite fram non-
member countries will under
certain conditions be deemed to
occur within a Member State of
the Comunity.

(20) Whereas it is necessary to

ensure that protection for
authors, perfommers, producers
of phonograms and broadcasting
organizations is accorded in all
Member ~ States “and ~ that this

“4* protection-‘is mot subject to a

statutéry ~ “licence”’  Ssystem;

wheteas only in this way is it

o Eﬁﬁ‘:sis-iﬁlzé ‘to" ensure ~that any

difference ~ifi° the " level of

protection ‘within' ‘the  common

market will not. create

- distortions, of competition;. .
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(19) Whereas the minimum protection

provided for neighbouring rights
is mainly taken fram the
substance of the Rame Convention
of the Protection of Perfommers,
Producers of Phonograms and
Broadcasting Organizations which
at present must be considered to
provide the most comprehensive
standard of  protection  of
neighbouring rights in  the
international field; ~whereas
this standard has been accepted
by the majority of Member
States; whereas this standard
has been accepted by the
majority of Member States;
whereas, however, in accordance
with the aims of this Directive,
it is not appropriate to allow
for derogations corresponding -to
those provided for in the Roame

Convention;

(21) Whereas the hamonization of

legislations envisaged in this
Directive entails the
hamonization of the provisions
ensuring a high level of
protection of apthors,
performers, phonogram producers
and broadcasting organizations;
whereas this harmmonisation will
no longer allow a broadcasting
organization to take advantage
of differences in levels of
protection - by relocating
activities,to the detriment of

audiovisual production. -

(22) Whereas the protection provided

for rights related to copyright
is aligned to that contained in
Council directive 92/100 for the
purposes of communication to the
public by satellite; whereas in
particular this will ensure that
perfomers and phonograms
producers are guaranteed an
appropriate remuneration for the
coomunication to the public by
satellite of their performances

or phonograms;
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(20) Whereas the cable retransmission (23) Whereas the cable retransmission

of programmes from other Member
States is an act subject to
copyright and  neighbouring
rights; whereas the  cable
operator mmast therefore obtain
the authorization fram every
holder of rights in each part of
the programme retrénmnitted;
. whereas, under this- Directive,
the authorizations -should be
granted contractually unless an
exception is provided for in the
case of existing legal licence

schemes;

of programmes from other Member
States is an act subject to
copyright and, as the case may
be, rights related to copyright;

whereas the cable operator nmust

"therefore "~ obtain the

authorization from every holder
of rights in each part of the
progranme retransmitted;
whereas, under this Directive,
the autﬁorizations should be
granted contractually unless a
temporary exception is provided

for in the case of existing

_ legil licence schemes;
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(21) Whereas, this Directive, through (24) Unchanged
the obligation to have recourse
to a ‘collecting society,
provides . for : the - exclusive
collective  exercise .of - the
authorization right . to the
extent that this is required by
the special features of: cable
retransmission; . whereas - this
Directive is thereby seeking to
ensure that the smooth operation
of contractual arrangements is
not called into question by the
intervention of - outsiders
holding 'rights in individual
parts of the‘p’rogramma;c whereas
the ‘authorization right as such
remains intact and only the
exercise of this right is
regulated to same extent, so
that the right to authorize a Do : C oz
cable retransmission can still
be assigned; whereas this
Directive  does not affect the

‘exercise of moral rights;

(25) Whereas the exemption provided
for in Article 10 does not limit
the choice of holders .ofl fights
to transfer their rights to a
collecting society and thereby
have a direct share in the
remuneration paid by the cable

. distributor for cable

.:retransmission;




(22) Vhereas contractual agreements

regarding the authorization of
cable retransmission shall be
pranoted by additional measures;
whereas, to begin with, all the
rights necessary for a cable
retransmission should be
acquired in the fomm of a
general contract; whereas,
furthermore, any party shall be
entitled, at any moment, to call
upon the assistance of impartial
mediators whose task it is to
assist negotiations and to put
forwmard non-binding proposals;
whereas, finally, it is
necessary to ensure that the
negotiations are not improperly
blbckcd or that individual
holders of rights are not
hnbroperly prevented frum taking
part in the negotiations;
whereas none of these measures
for the promotion of  the
acquisition of rights calls into
question the contractual nature
of the acquisition of ° cablé

rights;

(23) Whereas, however, Comunity

rules -are not needed to deal
with 2all of those matters whose
effects, perhaps with same
conmercially insignificant
exceptions, are felt only inside
the borders of a single Member

State;

(26) Whereas contractual agreements.

regarding the authorization of
cable retransmission shall be
promoted, by additional measures;
whereas.: .2 . party seeking the

conclusion-of a general.contract

-should for its part obliged to

submit collective proposals for
an . -ragreement; - :; whereas,
furthenmore,;any,paityxshall be
entitled, at any moment, to call
upon: the assistance of- impartial

mediators. whose task~itr§is to

-assist negotiations -and  to put

forward non-binding -proposals;
whereas, . finally,. it is
necessary to ensure -that the
negotiations are mnot - blocked
without wvalid justification or
that udividual holders are not
prevented , without --valid
justification from taking part
in ..the negotiations; whereas
none of these measures -for the
pramotion of .the acquisition of
rights calls into question the
contractual nature of the

acquisition of cable rights;

(27) Unchanged



(24) Whereas this Directive lays down

the minimum rules needed to

establish and guarantee free and

uninterrupted cross-border

broadcasting by satellite and

simultaneous, wunaltered <cable

retransmission of progranmes

broadcast from other Member

States, on what is essentially a

contractual basis;

(25) Whereas this Directive does not

prejudice further harmonization
in the field of copyright and
and the

neighbouring rights

collective administration of

such rights;

(26) Whereas it is therefore a matter

Member -
the

for the States to

supplement general
provisions needed to achieve the
objectives of this Directive by
taking legislative and
administrative measures in their
damestic law, provided these do
counter to the

not run

objectives of this Directive and

are campatible with Coomunity
law; whereas, in particular,
Member States are accordingly

free to lay down rules for the
protection of rights related to
copyright which go beyond those

provided for in this Directive;
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(28) Unchanged

(29) Whereas this Directive does not

prejudice further harmonization
in the field of copyrigﬁt and
rights related to copyright and
the collective administration of

such rights;

(30) Whereas it is therefore a matter

Member
the

for the States to

supplement ' general
provisions needed to achieve the
objectives of this Directive by
taking legislative and
administrative measures in their
domestic law, provided these do
not run counter to the
objectives of this Directive and
are compatible with Community

law;
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(27) Whereas this Directive does not (31) Unchanged
affect the applicability of the
canpetition rules in Articles 85
and 86 of the Treaty,

HAS ADOPTED THIS DIRBCTIVE:

CHAPTER 1 _ - CHAPTER 1
DEFINITIONS ' GENERAL PROVISIONS
Article 1 | Article 1
For the purpose of this Directive: For the purpose of this Directive:
(a) "satellite” means any satellite (1) ”satellite” means any satellite
operating either on frequencies operating on frequency bands
which under - telecaomunications ' which, under teleconmunications
law allow reception by the pulic - law, are reserved for the
. (a broadcasting satellite) or on - broadcast. of signals for
frequencies which are reserved reception by the public or which
for closed, point-to-point are reserved for closed, point-
coomunication (a conmunications . to-point coommnication. In the
satellite). In the latter case, latter case, however', the
however, *~the circumstances in circumstances in which individual
which individual reception of the reception- of .the signals takes
signals takes place must be place must be comparable to those
comparable to those which apply which apply in the first case.

in the case of broadcasting

satellités;



(b) "communication to the public by

the Coommnity

means the act of taking a single

satellite” inside

decision on the content and the

transmission by :satellite of
programme-carrying signals by the
broadcaster. This act of

the public by
in the Member

State where the broadcaster takes

camunication to
satellite occurs
the single . decision on the
content and the transmission by
satellite of programme-carrying
If the

signals are encrypted,

signals. progranme-
carriing
carmunication to the public by
satellite means the act of taking
a single decision on the content
and the transmission of the
programme carrying signals under
the condition that decoders are
provided to the public by the
broadcaster himself or with his
There

coomunication to the public by

approval. is no

satellite, however, if there is
any interruption of the chain of
equipment between

the point where a single decision

broadcasting

is taken and the transmission of

the relevant signals from the

satellite;
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(2)

(a)

(b)

“cammunication to the public by

satellite” means the act of

control
of

introducing, under the
the
the
signals
the

uninterrupted

and responsibility

broadcasting organization,
programme-carrying
intended for reception by

public into an
chain of coomunication leading to
and down towards

the satellite

the earth.

The act of communication to the
public by satellite occurs solely
in the Member State where under
the control and responsability of
the broadcasting organization the
programme-carrying signals are
introduced into an uninterrupted
chain of coonunication leading to
the satellite and down towards

the earth.

If the programme-carrying signals

are encrypted, then there is

coommmnication to the public by

satellite wunder the condition

that means for the decrypting of
the broadcast are provided to the
the broadcasting

public by

organization or with his consent.
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(c) Where an act of communication to
. the public by satellite -occurs in

a. non-Conmunity State in- which
the protection  provided . under
Chapter II of this:Directive does

not exist, and

- if the progrmnme carrylng sxgnals
‘are transmxtted to the satelllte

. fran an upllnk station sxtuated
_in a hmunber State. the ‘act of
cunnuueatxon to the publlc shall
be deumed to have occurred in
that Nknber State .and the rlghts
¥prov1ded for under Chapter II

\ shall be exerc1sab1e agalnst the
ivperson i operatzng the upllnk

station, or

- if there is mno use of an up-link
“gtation’ situated ‘in ' a Member
State’ but - a broadcasting
‘organization ‘established’ in a
‘Member State has commissioned the
act - of conmunication to the

" public, that act shall be deemed
to have’' occurred in that Member
State and the rights provided for

““linder ' Chapter LI*'-shall ° be
exercisable®  “against  the

' broadcasting organization:



(¢)

(d)

(e)

"cable retransmission” means the

simul taneous, unaltered and
of
Member

or microwave

unabridged retransmission a

broadcast from another

State by a cable

system for reception by the

public;

"broadcasting” means the initial
transmission, by wire or over the
air, including that by satellite,

of television or radio programmes

intended for reception by the
public;
"collecting society” means an

organization whose members have
appointed it to manage copyright

or related rights.
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(3)

"cable retransmission” means the

simultaneous, unaltered and
unabridged retransmission by a
or microwave

cable system for

reception by the public of an
initial transmission from another
Member State, by wire or over the
air, including that by satellite,
of television or radio progranmes
the

intended for reception by

public;

Deleted

(4)

(5)

"collecting society” means any

organization which manages or

administers copyright or rights

related to copyright.

of this
Directive the principal director
of

audiovisual

For the purposes

a cinematographic or
shall be

its author or one

work
considered as
of its authors. Member States may
others to be

provide for

considered as its co-authors.




(HAPTER 11

BROADCASTING OF PROGRAMMES
BY SATHLLITE

Article 2
Broadcasting right

Member States shall provide a right
for the author to authorize or to
prohibit the commnication to the
public by satellite of copyright
works, subject to the provisions set

out in this Chapter.

Article 3

Acquisition of broadcasting rights

(1) Member States shall ensure that
the right referred to in Article
2 may be acquired only by

agreement.
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- CHAPTER 11

BROADCASTING GF PROGRAMMES
BY SATHLLITE

Article 2
Broadcasting right

Member

exclusive right for the author to

States shall provide an

authorize or ~ . prohibit the
cammnication to the public by
satellite of copyright works, subject
to the provisions set out in this

Chapter.

Article 3
Acquisition of broadcasting rights

(1) Member States shall ensure that
the authorization referred to in
Article 2 may be acquired only by
agreement. The remuneration shall
be stated in the agreement and
shall take account of all aspects

of the broadcast.



(2) Where,

A'_ 34 -

on 31 July 1991, it is
provided by a Member State that
an agreement between a collecting
societj and a broadcasting
organization may be extended to
holders of

include Tights not

represented ~ by the collecting

..society, this shall continue to

be .~ :possible - " ‘until

31 December. 1997.

(3) Paragraph 2 shall not apply to

cinematographic works, including

works  created by a - process

analogous to cinematography.

(2) A Member State may provide that a

collective -ag-reemcnt between a
collecting society and a
broadcasting organization
concerning a given category of
works may be extended to
rightholders of the same category
who  are not represented by the

collecting society provided that:

- the coommmnication to the public

by satellite simulcasts a
terrestrial broadcast by the
same broadcasting organization

and;

- the unrepresented rightholder

shall, at any time, have the
possibility of excluding the
effect of the extension of the
collective agreement to his

rights and of exercising his
rights either individually or

collectively.

(3) Unchanged




-Article 4
Perfomers
Member States shall provide that
perfommers shall enjoy the right:
to authorize or. prohibit the
comunication - to the public by
satellite of their perfommance

except where the performance used

in the broadcasting' is itself

already a broadcast performance or

is made from a fixation;

to authorize or prohibit the
fixation of their unfixed
performances;

to authorize or prohibit the
reproduction of a fixation of

their performance.
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(1)

(2)

(3)

-phonogram-

.. Article 4
Rights related to-.copyright

For the purposes .of carmunication
by .- the
Member States shall provide that
the . of

©* _.producers

to. public satellite,

Tights :perfomers,
and
broadcasting - organizations are
protected in accordance with the
7, - 8

Directive

provisions of Articles 6,
and 10 of Council
92/100.

For the purposes of paragraph 1,
"broadcasting by wireless means”
in Council Directive 92/100 shall
be

commi..-ication to the public by

understood as including
satellite as set out in Article 1

paragraph 2.

The provisions laid ' down in
Article 3, paragraph 1, of this
Directive ' shall® apply 'to the

acquisition of rights granted to

perfommers and broadcasting
organizations under Article 8 of
Council Directive 92/160,'wdthout
prejudice of
Article 10 of Council Directive

92/100.

to the provisions



Article S
Remuneration for the

use of phonograms -

Member States shall provide that if a
phonogram published for commercial
purposes, or a reproduction of such
phonogram, is used directly for a
coomunication to the public by
satellite, a single equitable
remuneration shall be paid to the
performers, or to the producers of

the phonograms, or to both.

Article 6

Broadcasting organizations

Member States shall provide that
broadcasting organizations shall

enjoy the right to authorize or

prohibit:

- the simultaneous retransmission of

their broadcasts by satellite;
- the fixation of their broadcasts;

- the reproduction of fixations of

their broadcasts.
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Deleted

Deleted
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Article 7 Deleted

Limitations on rights

(1) Member States may provide for
limitations to the protection
guaranteed by Articles 4, 5 and 6

only as regards:
- ©private use;

- use of short excerpts in
connection with the reporting of

current events;

- ‘ephemeral fizxation by a
broadcasting organization by means
of its own facilities and for its

own broadcasts;

- use solely for - purposes of

teaching or scientific research.



(2) Notwithstanding paragraph 1 of
this Article, any Member State
may provide for the same kinds of
limitation with ragard to the
protection of perfomers,

producers of phonograms and

broadcasting organizations as it
provides for in its legislation
concerning the -protection of
cdpyrjght in litterary- and

artistic works. However,

campulsory  licences may  be
provided for only to the extent
to which they are campatible with
the Rome Convention for the
Protection of Performers,
Producers of Phonograms and

Broadcasting Organizations.
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Article §
Relation between copyright
and related rights
Protection of copyright-related
rights under this Directive shall
leave intact and shall in no way

affect the protection of copyright.




Article 8

Minimm protection

(1) Member States may provide for
more far-reaching protection for
authors, aad holders of

neighbouring rights under their

jurisdiction than that required

by Articles 2 to 6.

(2) In applying paragraph 1 Member
States shall
definitions contained in points
(a) and (b) of Article 1.

observe the

Article 9
Transitional provision
Agreements concerning the
exploitation of protected works and
services, in force on 1 January 1995,
shall not be-subject. to Articles 2 to
8 wuntil 31 December 1997~ if they

expire after that date.
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' ivArticle 6

- .. Minimm protection .-

(1) Member . ‘States. may -provide for
. more  far-reaching " protection for
holders of : rights related to
copyright than that required by
+Article .8 - of Council Directive

- 92/100.

(2) In applyiné ;_paragraph 1 Men;ber
_ States shal'l ‘

deflnl txons

observe ‘the
‘ contalned _in

A paragraphs 1 and 2 of artxcle 1.

- Article 7
Transitional provision
Agreements concerning the
exploitation of protected works and

subject force on

matter, in
1 January 1995,

the provisions of Articles 2, 3 and 4

shall be subject to

paragraph 2 fram 1 January 1998 on if
they expire after that date.



(2) Notwithstanding

(HAPTER III -

CABLE RETRANSMISSION

Article 10

Cable retransmission right

(1) Member States shall ensure that

when programmes from other Member
States are retransmitted by cable

in their territory the applicable

- 40 -

(1) Member States

copyright and neighbouring rights

are observed, and that such

retransmission takes place on the
of
copyright

basis agreements between
holders of

and cable

owners,
neighbouring rights

operators.

1,
Member States may retain until
31 December 1997

licence

paragraph
such statutory

systems that are in
operation or expressly provided
by the

31 July 1991.

for national law on

(HAPTER 111
CABLE RETRANSMISSION

Article 8

Cable retransmission right

shall ensure that
when programmes from other Member
States are retransmitted by cable
in their territory the applicable
copyright and rights related to
copyright are observed, and that
such retransmission takes place
the of
between copyright owners, holders
of

and cable operators;

on basis agreements

rights related to copyright

(2)1Uhchanged




Article 11
Exercise of the cable

retransmission right

(1) Member States shall ensure that

the right of copyright owners and
- holders of neighbouring rights to
authorize or prohibit the cable
retransmission of a broadcast may
be

collecting society.

exercised only through a
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Article 9
Exercise of the cable

retransmission right

(1) Member States shall ensure that

the right of copyright owners and
holders of

to

rights related to

copyright grant or refuse

authorization to a cable operator
for the cable retransmission of a
broadcast may be exercised only
. society

through a collecting

representing . the professional

categories concerned.



- 42 -

(2) A holder of a right who has not

transferred the management of his
rights to a collecting society
shall  have a claim to
canpensation on the collecting
society which manager rights of
the same category. His claim
shall be confined to the sum
which he would have received if
he had mandated the collecting

society to exercise his rights.

(2) Where a rightholder has not

transferred the management of his
rights to a collecting society,
the collecting society ~which
manages- . rights .of the same
category shall be deemed to be
mandated to manage his rights.
VWhere more than one collecting-
society manages rights of that
category, the rightholder shall
be free to choose which of those
collecting societies is deemed to
manage his rights. A rightholder
referred to in this paragraph
shall enjoy the same rights and
obligations resulting from the
agreement between the cable
operator and the collecting
society which is deemed to be
mandated to manage his rights as
the members of that collecting
society and he shall be able to
claim those rights, within a

period of two years.




Article 12
" Exercise of the cable -
retransmission right by

broadcasting organizations

Article 11 shall 'not apply to the
rights exercised by a broadcasting
organization in respect of its own

transmissions.

Article 13

General contracts

Member States shall ensure that a
party seeking the conclusion of a
general contract is for its part
obliged to submi t collective

proposals for an agreement.
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Article 10
-Exercise of the cable
reétransmission right by

broadcasting organizations~

(i) Member Stateées shall ensure that

Article -9 does not apply to the
rights exercised by - a
‘broadcasting organization ~ in
respect of its own transmissions,
irrespective of whether the
rights concerned are its own or
have been transferred to it by
other copyright owners and/or
holders of rights related to
copyright.

(2) The derogation provided for in

paragraph 1 shall ©be without
prejudice -to the option for
copyright owners and holders of
rights related to copyright to
claim, through their collecting
societies, direct participation
in the remuneration paid by cable
operators for cable

retransmission.

Deleted



Article 14
Mediators

(1) Where no agreement is concluded

(2)

regarding authorization of the
cable retransmission of a
broadcast, Member States shall

ensure that either party may call
upon the assistance of one or
several mediators referred to in

paragraphs 2 and 3.

The mediators shall have the task
of
negotiation. They may also submit

providing assistance with

non-binding recommendations to

the parties.

(3) Member States shall ensure that

the mediators are so selected

that their impartiality is beyond
doubt.
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(1)

(2)

(3)

(4)

Article 11
Mediators
Unchanged
Unchanged
If neither of the parties
expresses and motivates its

opposition to this reconmandation
within a period of three months
of the

recammendation to the parties it

from the notification
is presumed that all the parties

accept the recammendation.

The mediators shall be so
selected that their mneutrality
and impartiality are beyond
doubt.




Article 15
Prevention of the abuse

of negotiating positions

Member States shall ensure that the
parties do not improperly prevent

negotiation regarding authorization

for cable retransmission.

CHAPTER IV
GENERAL PROVISIONS

Article 16
Competition rules

This

Directive shall ©be without
prejudice to the Conmunity
competition rules.

Article 17

Collective administration

of rights

The regulation of the activities of

shall be a
matter for the Member States.

collecting societies
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Article 12
Prevention of the abuse

of negotiating positions

Member States shall ensure, by means
of civil or administrative law, as
appropriate, that the parties do not
without wvalid justification prevent
negotiation

regarding authorization

for cable retransmission.

CHAPTER IV

GENERAL PROVISIONS

Deleted

Article 13
Collective administration
of rights
The provisions of this Directive
shall be without prejudice to the

regulation of the activities of

collecting societies by the Member

States.
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Article 18 Article 14

Final provisions Final provisions
(1) Member States shall bring into (1) Unchanged

force the laws, regulations and
administrative provisions
necessary to comply with this
Directive by 1 January 1995. They
shall immediately inform the
Caommission thereof.

When Member States adopt these
provisions, these shall contain a
reference to this Directive or
shall be accompanied by such
reference at the time of their
official publication. The
procedure for such reference
shall be adopted by Member
States. '

(2) Member States shall communicate (2) Unchanged
to the Coomission the provisions
of national law which they adopt
in the field covered by this

Directive.

Article 19 Article 15

This Directive is addressed to the Unchanged
Member States. '

Done at Brussels,
For the Council,
The President,
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