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STATE OF PROCEDURE

In June 1990, the Commission presented its Initial proposal for
this Directive (1) - ‘

The Economic and Soclal Committee adopted Its oplnlbn on 29 May
1991(2)

On 15 May 1991, Parilament adopted its oplnlqn on the proposal,

Including a number of 'amendments(3)L The majority of
‘Parilament ‘s amendments aim at clarifying the proposal, Inter
alla as regards its scope, as well as simplifylng certain

provisions of the Directive. Parliament’'s amendments also
concern a number of Important Issues such aé exclusions of
contracts for certain -services and the coverage of others;
thresholds; concessions; variants; the nature “of bidders
(natural or legal persons); statistics; or the treatment of non-

EC tenders.

The Commission has accepted the majority of Parliament's
amendments, lnvpartlcular those that alm at a hlgher’degree of
clarity and slmpllcity, although in certaln cases modifying
them as approprlate In the context of the Directive. In
partlcular as regards the provislons ‘on concesslons, further

changes were necessary In the Interests of clarity.

Comments on Parllament‘s amendments not retalned in the amended
proposal ‘

As regards the indlcative notices provided for In Article 16,

the Commission Is of the opinion that more flexiblliity is needed

~than Parllament’'s. amendment would allow. Experience ‘with the

corresponding requlremen{é under the other Dlirectives .suggests

(1)
(2)
(3)

0J. No. C 23, 31.1.1991
0J. No. C
0J. No. C



(a) .

that contractling authoritles should be allowed to choose the
descriptive headings which correspond to thelr own practice and
that an exhaustive llisting would not be helpful. However, the
Commission will continue to reflect on this probosal In the
light of éxperlence belng galned with the Supplles and Public
Works Directives.

As regards the provision on abnormally low offers the Commisslon
considers that this should be aligned on the provisions of the
other Dlrectlves which relate to public authorities, notably the
Public Works Dlrective (71/305/EEC)(4), and not on that of the
"Utititlies Directive* (90/531/EEC){(S) which relates to

" different entlties. . ) ) : i

The Commisslon has not retalned a number of amendments which
were adopted by Parliament and which seek to ensure a closer
supervision of the respect by bidders of their obligations
under social and environmental leglsiation. In the Commission’s
view the supervision of such obligations Is better carried out
in the context of the _relevant soclal or environmental
legislation. To use EC procurement rules for this purpose
would reduce thelr effectiveness In meeting fhelr principal goal

of ensuring the non-discriminatory award of public contracts.

-

. THE AMENDED PROPOSAL

Changes compared to the Initial proposal are underlined. The
following explanations take the Articles in their order.

Changes which do not alter the substance of the proposal

Following the opinlion of the Parliament, the Commission, in Its

~amended proposal, has replaced the term “"suppller" by "service

provider". It has also, at a number of places, Inserted

(4)
(5

0J. No. L 185, 16.8.1971
0J. No. L 297, 29.10.1990



texts where previously there had been a cross reference to a
text In the Public Works Dlrective. This appllés to AFt 1(b)
(contracting authorities); Art 8(8) (calculatlon of. thresholds);
Art 20 (variants); Art 31 (lists of recognized suppliers). While
constltutlhg no change of substance, the Commission accepts the
Parilament’'s view that this wlll assist understanding by making
the text more readable. It further has introduced minor changes
in the Articles'.1, 2, 13, 14, 15, 18, 19, 22, 26, 27, 29, 30,
33, 39, 40, and.in Annexes .l1A, B, 1I1IB, C, D, E. It had to
renumber the Articles because of the deletion of Articles as

a consequence of explained modifications.

-

(b) Definition of public service contracts

10.

The provisions of Article 1(a) have been changed in two
_respecté:

- 'the text aims td make It clear that contracts for
financlal services are covered by the Directive,
‘Irrespective of the fact that they .may be awarded In
connectlon with .contracts in cohne;tlon_ with land,

_bulldlngs, or immovable property ,(subparagraph ciiy),
_whilch are themselves excluded; '

- the exclusion of contracts awarded by the "utilities",
which was Included In the inltial proposal as Article 6,
has been Inserted In Article 1(a) (vlil).



(c)

11.

12,

13.

14.

“Concess lons

The amended proposal brings together all the provislions relating

to the award of pubilc service concesslons In
- - Artlcle 1(h) (definition), and

- Article 4 (award of concessions; rules applicable to'the
award of contracts by concessionalres).

The definltion Iin Article 1(h) aims to distinguish, In the fleld
of concessions which are'lntended to ensure that a service is
made avallable - to the public, - between ‘“public service
concesslions" which are covered In Article 4 of this Directive
and “public works céncessTons“, which are covered by the
provisions of tﬁe Public Works Directlive. The principle Is that
any concession which includes provision for works to be carried
out should be considered to be a public works concesslon. All

others should be public services concessions.

Artlble 4'p}ovldes ‘the conditlons under which public sefvlce
concesélons should be awarded (paragraph 1 and 2); the
conditlons under which a concesslonaire which "Is a publlg
authority should award its own contracts (paragraph 3); and the
conditlions under which thelr concesslonalres should award their

own contracts (paragraph 4).-

The principlie which Is applied to the award of publlc service
concessloné is one 6f publicity where the turnover InvolVed is
ECU 200.000 or more'per year. This provislon, which is the same,
apart from the threshold, as that apptied to the award of publlic

works concessions In the Publlc Works Dlrectlve, ensures that



“{2)

16.

186,

17.

Interested service providers will be made aware that a.

. concession s’ being awardéd. Hdwever, it aiso, impllcitly,

recognizes the differences between concesslons and publle
service contracts.

A public service concesslon concerns the provislon of a service
to the public, while a public service .contract Involves the

provision of a service to. the publlic authorlity. A concesslonaire .

vadcepts_the financial risk In providing a public service, In

return for the chance of profit while a.contractor seeks his
profit in the more limited context of the price for delivering
of a partlcutar_servlce.

For this reason, the award of public service concesslons (1lke

pubiic works concesslons under the Public Works Dlrective) Is
not'subJect to the detalled requirements whlch‘are,cohsldered
appropriate for publ]c service contracts. The rules of the
Treaty do, of cause, apply. Nevertheless, In parallel wlth‘the
Publilc Works Directive, provision Is made for 4contrgctlng
authorities to Impose, should they SO wish, certain requlrements
concerning the extent to which concesslonalres -award contracts

to third partles.

Public authoritles which are concessionaires do not, thereby,
escape from their obllgatlons under- the Directives on the award

of publlc supply contracts, publlic works contracts or pubtic

service contracts.

In order to ensure that the use of concesslons does not limit

~the scbpe for the development of the lnternal market

concessionalres which are not public authoritles or which are

-not covered by the Utilities Directive are to be required to

publiclze their supplies, works and services contracts. This



18.

(d)

19.

requirement Iis, however, set.aslde when the condltlions for award

without publicity laid down in the relevant Directives apply

and when the contract is awarded to an undertaking whic¢h is a

membetr of the group to which the cbncesslon has been awarded, or

1o oite of Its afflllates.

in presenting the provisions relating to the award of pubtlc

‘service.concessions in this way, the Commission has followed the

substance of the relevant amendments of the European: Pariiament.
It has, however, gone somewhat further In bringing together all’
the texts relating to concessions. In thils way It has sought to

meet the Pariliament’'s deslire for the clearest possible text.

" Thresholds

The Cohmlsslon also follows Parliament on the proviélons of

Article 8. Thls'artlcle'should be_consldered also In the light
of Article 2, which provides .for a distinction on the basls of
majority content be{ween supplies. contracts and services
contracts. Contracts In practlée often contain a mixture of
supplies and services. Further, the distinctlon between many
supplles (for,ekamp]e In cases of rental) and services can be
rather fine. For this reason, and in order to avold creating a
potential source of conflict as to the correct classification of-
contraéts, It Is proposed to apply the same threshold to service _
contracts as to supplles contracts awarded by the same entity.
To thls effect, the threshol!d is ECU 200.000 except for those
author[tles which are subJecf to the GATT Government Procurement
Agreement, for which the threshold Is ECU 130.000 . Special
thresholds for particular types of services, as thé discusslions
In Parliament havé shown, risk creating uncertainties and
disputes. Given that the ~way in which service provldgrs are
remunerated may vary, additional provislions are made relating to
calculation of the contract value.



(e)

20.

(f

21.

(9)

22,

23.

Priority and resldual services

The = amended proposal malnta|ns- the concept of two-tler-
appllcat]oh of the.DIfectIve, aé_lald down In Articles 9 to i1.
Howé?er, following the Parliament’s oplnion and in the light of
dlscusélon with the séctors concerned, all types of flnanclal
services covered by the Directive are now I|Isted In category 6
of. Annex |A inctuding those which _were previously .llsted in
category 21 of Annex IB. ‘

" Contents of indicative notlces

Article 16 has been amended In consequence of the modlification”

to Article 8 (thresholds).. Contracting authorities have to

publish the Intended total procurement In each of the service
categories llsted in Annex IA which tﬁey enylsage awafd1ng
during the next twelve months where the estlmated value reaches
ECU 750.000. ’

The nature of tenderers (natural or legal persons)
In accordance with the amendment of the European Parliament, the
Commission has amended and rearranged its proposal on.the nature

of tenderers with a view to its clarification (Article 22).

In certaln service sectors national regulations prohlbit the

- establishment of service operators as legal persons, only allow

partlicutar .forms of legal peréons. or réqulire the owners to be
members of a particular profession. Such requirements, whlch are
of.géneral application, could constitute a major obstacle to the
liberallzation of public procurehent of services, for example if
contracting authorities couldlreJect tenderers from other Member

States for the sole reason that they are legal persons.



24,

25.

th)

26.

- 10 -

The European Court of Justice has repeatedly stated, notably in
its = judgement of 17. December 1981 (Webb))(8), that the

. provlslohs of the Treaty on the freedom to provide services

impty that the rules of the country where the service Iis
provided can only be appiled to the provision of services
across frontlers Insofar as they are justlfled in the public
interest, and the subject matter Is not covered by equlvalent
rules in the country of establ Ishment. Further, the rules of the
country where the service Is performed may only be applied to
cross frontler service actilvities (insofar as they are
proportionate, necessary and approprliate to solve the subject
matter.

"In order to IMplement these pr[nclples for public précurement of

services, the probosal contains two provisions:

- in accordance wilth the principle of home-country
reguiation, status as a natural or a legal person is not,
of itself, to be a ground for rejection of a bidders;

- the contracting authority is, however, permitted to
establish. the names and qualifications of those who will

" work on a project.

Abnormally low tenders

‘In accordance wlith the general approach of the Parlilament, the

Commission has aligned its provision on abnormally low offers as
far as possible on the Public Works Directive.

(6)

Case 279/80, Webb, [1981] ECR 3304.
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27.

(3

28.

(i)

29.
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" Prefersnce schemes

~The modified proposal no longer contains provisions covering

preferential award criteria (Arts 33(3) and 35 of the Initial
proposal). These deletions ‘are In l[ne. with Parliament‘s
amendments, recent ~declsions . of the European ,Cquft of
Justice(7) and the Commjss!oh's views regarding the
compatlblllpy of preference systems with Article 30 of the

Treaty. Further, It is now clear that the directive will not

enter with force before 31 December 1992, the date on which the

provisions of Art 35 would have ceased to apply.

Statlistical reports

Pursuing the objectives of the European Parilament, the amended
proposal allgns the provislons of Article 35 on those of the
Public Works Directlve in order to provide a cohergnt set of

rules for all types of contracts.

Non-EC tenders

The provisions of the Directive regarding third countries
provide for a combination of erga omnes opening of contracts
with a problem-solving mechanism to deal with any trade

problems that may arise.

Thus Article 37 provides, in its paragraphs 1 and 2, for the
éxchange of Informatlion between Member States, Commisslon and

Councl! regarding relations with third countrlies in the fleld

. of public service contracts.

(N

Case 21/88, Du Pont de Nemours, Judgement of 20.3.1990, not yet
reported in ECR.
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Paragraph 3 provides for the Commisslion to seek to resoive, .by
negotiation, situations where Communlty undertakings do not
- receive effective access, natlonal-treatmént or most favoured
natlon status.

Paragraph 4 provlides for corrective measures to be taken, as
raplidiy as may be‘necessary. where one of the problems referred

to In paragraph 3 arises.
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Amended Proposal for a

COUNCIL DIRECTIVE

relating to the coordination of procedures
on the award of publlic service contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES

Havnng regard to the Treaty establishing the European Economlc Communlty.,
and in particular Articles 57(2), 66, 100a and 113 thereof,’

Having regard. to the proposal from the Commission,
In cooperation with the European Par!iament(1),

Having regard to the opinion of the Economic and Social Committee(2)},
Whereas the European Counci! has concluded In successive meetings on the
need to complete the Internal market; .
Whereas measures ailmed at progressively establishing the Internal market
during the period up to 3t December 1992 need to be taken; whereas the
internal market Is an area without Iinternal frontiers in which the. free
movement of goods, persons, services and capltal Is ensured;

Whereas these objectives require the coordination of the procurement
procedures.on the award of public service contracts; i

Whereas the White Paper on the completion of the Internal market contains
.an action programme and a timetable for opening up public procurement
markets, inciuding In the fleld of services Insofar as. this is not already
covered by Council Directlive 71/305/EEC of 26 July 1971 concerning the
coordinatlon of procedures for the award of publ!ic works contracts(3); as
fast. amended by Directive 90/531/EEC{4), and Council Directive 77/62/EEC
.of 21 December 1986 coordinating procedures for the award of public supply
contracts(S),'as fast amended by Directive 88/295/EEC(6);

. Whereas this Dlrectlve should be applled by atll contractlng authorities In

the sense of the aforement loned Directives;

Whereas service providers may be natural -or legal peréons, wlthout
prejudice to the natlonal rules of their country of establishment that are
‘compatlbie with the Treaty;

(1
(2)
(3)
(4)
()
(6

0J No C

0J No C

0J No L 185, 16.08.1971, p. 5
0J No L 297, 29.10.1990, p. 1
OJ No L 13, 15.1.1977, p. 1
OJ No L 127, 20.5.1988, p. 1
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Whereas the field of services |Is best described, for the purpose of
application of procurement rules, and for monitoring purposes, by

subdividing it Into categories corresponding to particular positlions of the
Central Product Classification (CPC);

Whereas the provision of services Is covered by this Directive only Insofar
as it Is based on contracts; whereas the provision of services on other
bases, such as law or regulations, or employment contracts, is not covered;

Whereas as far as research and development (R&D) Is concerned, this
Directive only covers R&D services whose results accrue exclusively to the
contracting authority;

Whereas, in order to ensure coherent award procedures, public service
concesslions should be covered by this Directive;

Whereas .contracts relating to the acquisition or rental of Immovable
property have. particular characteristics, which make the application of
procurement rules Inappropriate;

Whereas the award of contracts for certain audio-visual services in the
broadcasting fleld is governed by considerations which make the
application of procurement rules Inapproprilate;

Whereas arblitration and conciliation services are usually provlded by
bodies or individuals which are agreed on, or selected, In a manner which
cannot be governed by procurement ryles;

Whereas the financial services sector Includes activities In connection
with the application of Instruments of monetary policy; ~the particular
characteristics of this area require their exclusion from thils Directlive;

Whereas In the field of services the same derogaflons as In the
aforementioned Directives should apply, as regards State security or
secrecy and the priorlty of other procurement rules such as those pursuant
_to iInternatlional agreements, the stationing of troops, or the rules of
international organisations;

Whereas this Directive does not prejudice the appiication of, in’
particutar, Articles 55, 56 and 66 of the Treaty;

Whereas the rules concerning service contracts as contalned In Councll
Directive 90/531/EEC of 17 September 1990 on the procurement procedures of
entities operating In the water, energy, transport and telecommunlcatlons
sectors should remain unaffected by this Directive;

Whereas contracts wlth a designated single source of supply may under
certain conditions be fully or partiy exempted from this Directive;
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Whereas- this Directive should not appiy to small contracts below a certain
threshold, in order to avold unnecessary formalltlies; -whereas the

threshold may in principle be the same as that for public supply contracts;
whereas the calculatlion of contract vaiue, the publicatlon and the method
of adaptatlon of the thresholds should be the same as Iin the other
Community procurement directives; :

Whereas, to ellminate practices that restrict competition In -general! and
participation In contracts by other Member States’ naticnals in particular,
It is necessary to Improve the access of service providers to procedures
for the award of contracts; o -

whereas full application - of the Directlve must be Iimited, for a

transitional period, to contracts for those services where Its provislons
will enable the full potential for Increased cross=frontler trade to be

realised; whereas contracts for other services need to be monitored for a
certain period before taking a declsion on the full application of the
Directive; whereas the mechanism for such monitoring needs to be set up by
the Dlrective;: -whereas It should at the same time enabie those Interested
to share the relevant information; -

Whereas the rules for the award of public service contracts should be as
close as possible to those concerning public supply contracts and public
works contracts;

Whereas the procurement rules contained in Directives 71/305/EEC and
77/62/EEC can be applied, wlth necessary adaptations so as to take Iinto
account special aspects of procurement of services such as the c¢hoice of
the negotiated procedure, deslign contests, varlants, the legal form under
which the service providers operate, the reservation of certain activities
to certain professions, registration and quality assurance matters;

Whereas use may be made of the negotiated procedure with prior publication

of a notice when the service to be provided cannot be specified with
sufficlent preclision, particularly in the field of Intellectual services,
with the resuit that the contract cannot be awarded by sélectlon of the

best tender in accordance with the rules governing the open and restricted
procedures;

Whereas the relevant Communlity rules on mutual recognition of diplomas,
certiflcates or other evidence of formal quatifications apply when evidence
of a particular qualification Is requlired for partlicipation In an award
procedure or a design contest; -

Whereas the objectlves of this Directive do not requlre any changes In the
current state at national level, as regards the admission, or regulation,
of price competlition between service providers of certain services;

Whereas contracting authorities must be able to reject tenders which,
because they are based on State alds, are unreliable; whereas tenders
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which are submitted by public bodles may create the risk of distortions
of competition when they are Influenced by the availability of public

financing; whereas contracting authorities shall, under particular
conditions, inferm the Commission of their attitude towards such tenders;
whereas this Directive does not prejudice the application of Articles 92 et
seq. of the Treaty; : ——

Whereas Community undertakings should be granted access to the award of
public service contracts and c¢oncesslons In non-Community countries;
whereas negotiations may be Initiated to- that effect when such access, In
taw or In fact, Is found to be restricted; whereas the possibility should
exist under certain conditions to take measures as regards access,by
untertakings originating In the non-Community country concerned, to public
service contracts and concessions awarded by the contracting authorities
who are subject to this Directive;

Whereas the operatlon of this Directive should be reviewed at the latest
three years after the date for compilance of national procurement rules;
whereas the review should extend In particular to the possibillty of making
the Dlrective fully appllcable to a wider range of service contracts;

HAS ADOPTED THIS DIRECTIVE:
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TITLE | , C
General provisions

Article 1

For the purpose of this Directive:

(a)

{(b)

"publle¢ service contracts" are contracts for pecuniary Interest
concluded in writing between a service provider and a contracting
authority, which are not

(i) public supply contracts within the meaning of Article 1(a) of
Directive 77/62/EEC or public works contracts wlithin the
meaning of Article 1(a) of Directive 71/305/EEC;

(i contracts for the acquisition or rental, by whatever
financlal means, of land, exlisting bulidings, or other
immovable property or concerning rights thereon;

nevertheiess, financial service contracts (leasing, loans,
leasing or hire purchase contracts, with or without option to
buy)} concluded at the same time as, before or after, the
contract of acquisition or rental, In whatever form, shall be
subject to this Directive;

(ith) contracts for the acquisition of programme material by
broadcasters within the meaning of Council Directive
89/552/EEC (7), and contracts for broadcasting time;

(iv) contracts for voice telephony, telex, radiotetephony, paging
and satelllte services; '

(v) contracts for arbitration and conclliation services;
(vi) public service concessions in the sense of point (h);
(vii) contracts concerning primary I[ssues of government bonds and

other activities In the area of public debt management;

(vill) contracts awarded by contracting entities within the
meaning of Article 2(1) of Directive 90/531/EEC_which
correspond at the same time to the. definition of contracting
authoritles pursuant to article 1(b) of this Directive;

"contracting authorlties” (hereafter "authorlities") shall be the
State, reg[onal or Jlocal authorities, bodies governed by public law,
assoclatlions formed by one or several of such authorities or bodies
governed by public law and all other bodies I[lsted In Annex | to
Directive 80/767/EEC.

A body governed by public law means any body:

— established for the specific purpose of meeting needs iIn the
general Interest, not having an industrial or commercial character,
and

&)

OJ No L 298, 17.10.1989, p. 23
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- _having legal personallity, and

- financed, for the most part, by the State, or regional or local
authorlties, or other bodies governed by the public law; or
subject to management supervision by those bodies; or having an
administrative, managerial or supervisory board, more than half
of whose members are appointed by the State, regional or local
authorities or by other bodies governed by public law.

The llists of bodles or of categorles of such bodies governed by publlc law

which fulfil the criteria referred to In the second subparagraph are set

out

in Annex | to Directlive 71/305/EEC.

(¢)

(d)

(e)

(f)

(g)

(h)

“Service providers" are natural or legal persons, Including public

bodies which offer services. A service provider who submits a tender
shall be designated by the term "tenderer", and one who has sought
an Invitation to take part In a restricted or negotiated procedure by

the term “candidate";

“open procedures” are those national procedures whereby all Interested
service providers may submit a tender;

“restricted procedures” are those national procedures whereby only
those service providers invited by the authority may submit a tender;

"negotliated procedures" are those national procedures whereby
author|lties consult service providers of their cholce and negotiate
the terms of the contract with one or more of them;

"design contests" are those national procedures which aim at providing
the authority with a plan or design, malnly in the flields of area
planning, town planning, architecture and clvil engineering, or data
processing, and which are selected by a jury on the basls of
competition with or without the award of prizes;

a "publlic service concession" is a contract other than a public works
concession wlthin the meaning of Artlcle 1(d) of Directive
71/305/EEC, concluded between an authority and another entlty of Its
cholice whereby the former transfers the execution of a service to the
public Ilying within its responsibility to the latter and the latter
agrees to provide the activity in return for the right to exploit the
service or this rlght together with payment. 1If the concesslion
contract covers even partially either the implementation or the joint
Implementation and design of works In connectlon with one of the
activities referred to In Annex |l of Directive 71/305/EEC or the type
of work deflned in Article 1(c) of Directive 71/305/EEC or the
carrying out, by whatever means, of work In accordance wlth precise
specifications faid down by the contracting authority, only Directive
71/305/EEC shall apply, even if the contract falls partly within the
definition of a publlc service concession.Contracts for the award of

rights to perform broadcasting activities are excluded from this
definition. '
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Article 2

If a public contract Is intended to cover both products within the meaning of
Directive 77/62/EEC and services within the meaning of Annexes |A and IB of
this Directive, It shall fall within the scope of this Directive If the value
of the services In question exceeds that of the products covered by the
contract. ’

Article 3

1.  Member States shall take the necessary measures to ensure that
authorities compty with this Directive when they. award public service
contracts or public service concessions, or hold design contests.

2. Authoritles shall ensure that there Is no discrimination between
different service providers.

3. Member States shall take the necessary measures to ensure that the
authorities comply or ensure compliance with this Directlive where they
subsidize directly by more than 50% .service contracts awarded by an
entity other than themselves In connecticon with works. contracts to
which Article 1a(2) of Directlive 71/305/EEC relates.

Articie 4 -

1. Where the authorlities intend to award a public service concession, the
advertising rules set out In Article 16(3), Article 17 (1) and (2) and
Article 18 shall apply when the value of the concession, defined as the
concessionalre’s turnover In_ carrying out the contract, equals or
exceeds ECU 200.000 a year, excluding VAT.

2. Where authorltlés Intend to award a concession, they may

- weither reqitlre the concessionalre to award contracts representing a
minimum of 30X of the total value of the services for which the
concession |s to be awarded, to third parties, at the same time
providing the option for candidates to Increase this percentage. Thls
minimum percentage shall be specified In the concession contract,

- or request the candidates for a concession to specify in their
tenders the percentage, if any, of the tota! value of the concession
which they intend to assign to third parties.

3. When a concessionalre is an authority within the meaning of

“Article 1(b), It shall comply, In° the award of contracts to third
parties, with the provislons of:: ‘ ) - : -

- this Directive In the case of service contracts;
- Directive 77/62/EEC in the case of supply contracts;
- Dlrective 71/305/EEC In the case of works contracts.
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4. When a concesslonalre is not an authority within the meaning of
Article 1(b), or 3 contracting entity within the meaning of Article 2
of Directive 90/531/EEC, Member States shall take the necessary steps
to ensure that it shall comply, In the award of contracts to third
partlies, with the provislions of:

- the advertising rules as set out Iin Articles 17, 18 and 19 of this
Directive In the case of service contracts listed in Annex |A, when
the value of the contract exceeds the thresholds flixed in Article
8(1), and unless the conditions of Article 12(3) apply;

~ 1the advertising rules as set out in Articles 9 to 16 of Directive
77/62/EEC In the case of supply contracts, when the value of the
contract exceeds the thresholds fixed in Article 5(1) (a) and
unless the condltions of Article 68(4) of that Dlrectlive apply;

- the advertising rules as set out In Articles 12 to 19 of
Directives 71/305/EEC In the case of works contracts, when the
value of the contract exceeds the thresholds fixed In Article 4a
and unless the conditions of Article 5(3) of that Directive apply.

5. Undertakings which have formed a group in ofder to obtain the

concesslon, or undertakings affillated to them, shail not be regarded
as third parties within the meaning of paragraph 4 under the
conditlons specified In Article 1b(4) of Directive 71/305/EEC.

Article § N

1. Thils Dlrective shall apply to service contracts awarded by
authorities In the field of defence, except for contracts to which the
provisions of Article 223 of the Treaty apply.

2. This Dlrective shall not apply to services which are declared secret
or the executlon of which must be accompanied by special securlty
measures In accordance wlith the laws, regulations or administrative
provisions 1iIn force In the Member State concerned or when the
protection of the basic Interests of that State’'s security so
requlres.

Article 6

This Directive shall not apply to contracts governed by different
procedural rules and awarded:

(a) pursuant to an international agreement concluded between a Member
State and one or more non-member countries and covering services
Iintended for the Joint implementation or exploitation of a project by
the signatory States; every agreement shall be communicated to the
Commission, which may consult the Advisory Committee for Public
Contracts set up by Counci!i Decision 71/306/EEC(8);

(b) to undertakings in a Member State or a non-member country In pursuance
of an iInternational agreement relating to the stationing of troops;

(c) pursuant to the particular procedure of an international organisation.

(8)

OJ No L 185, 16.8.1971, p. 15
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Artlcle 7

The provislons of this Directive shall not apply to the award of public sarvice
contracts which authorities have to award to an entlty which Is Iitself a
contracting authority within the meaning of Article 1(b). pursuant to an
exclusive right established by a publlished law, regulation or administratlive
provision which Is compatible with the Treaty.

Article 8
1.  The provisions of this Directive shall apply to service contracts whose
estimated value net of VAT |is not iess than ECU 200.000 or, in the case
of the contracting authoritles Included In Annex | to Council

Directive 80/767/EEC'\¥) ECU 130.000.

2. For the purposes of calculating the estimated value of the contract, the
author Ity shall include the estimated totai remuneration of the service
. provider, taking account of the provisions of paragraphs 3 to 8.

3. The selection of the valuation method shall not be used with the
intention of avoiding the application of this Dlirective, nor shall any
procurement requlrement for a given amount of services be split up with
the intention of avoiding the application of this - Article.

4. In_assessing the estimated contract value for the following types of
-servlces account shall be taken of, where appropriate:

- as regards Iinsurance services, the premium payable;

— as regards banking and other financlal services, fees, commissions
and interests as well as other types of remuneratlion;

-__as regards contracts which lInvolve design, the fee or commission
payable. '

Where the services are subdivided into severai lots, each one the subject of a
contract, the value of each lot must be taken into account for the purpocse of
calculating the amount referred to above. Where the value of the lots Is not
less than the amount referred to above, the provisions of this Directive shall
apply to aill lots. Authorities shall be permitted to depart from the provisions
of paragraph 1 for lots which have an estimated value net of VAT of less than
ECU 80.000, provided that the total estimated value of all the lots exempted
does not, in consequence, exceed 20% of the total estimated value of all lots.

5. In the case of contracts which do not specify a total price, the basls
for calculating the estimated contract value shall be:

- In the case of fixed term contracts, the total contract value for its
duration; ‘

- In the case of the contracts for an indefinite perlod or in cases
where there is doubt as to the duration of the contracts the monthly
Instalment multiplied by 48.

(9) OJ No L 215, 18.8.1980, p. 1
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In the case of regular contracts or of contracts which are to be
renewed within a given time, the contract value may be established on

the basls of:

- elther the aggregate cost of similar contracts for the same
categorles of services awarded over the previous fiscal year or
12 months, adjusted, where possible, for anticipated changes In
quantity or value over the subsequent 12 months;

- or the estimated aggregate cost during the 12 months following
first performance or during the term of the contract, where this Is
greater than 12 months. ’

In.cgses where a proposed contract specifies option clauses, the basls
for calculating the contract value shall be the hlghest possible total
inclusive of the option clauses.

The value of the thresholds fn national currencles shallvbe revised
every two years wlith effect from 1 January 1994. The calculation of
these values shall be based on the average daily values of these

currencies in terms of the ecu over the 24 months terminating on the

last day of October Immediately preceding the 1 January revision. The

values shall be published Iin the Officlial Journal of the European

Communities at the beginning of November.

The method of calculation referred to In the preceding subparagraph

shall be examined, on the Commission’'s 'initiative, within the Advisory

Committee for Public Contracts in principle two years after |its
initlal application. :
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TITLE 11

Two-tier appllication

Article 9

Contracts which have as thelr object services Illisted In Annex'IA shall be
awarded in accordance wlth the provisions of Titles |1l to VI.

Aftlcle’10

Contracts which have as their object services |isted In Annex IB shall be
awarded in accordance wlth Articles 16 and. 18.

Article 11

Contracts which have as thelr object services listed .In both Annexes 1A and IB
shall be awarded in accordance with the provisions of . Titles I.Il to VI where
the value of the services listed in Annex |A is greater than the value of the
services listed Iin Annex IB. Where thls Is not the case, they shall be awarded
in accordance with Articles 16 and 18.

TITLE 111

Cholce of award procedures; and rules on design contests

Article 12

1. in awarding public service contracts the authorities shall apply the
procedures defined In Article 1 (d), (e) and (f), adapted to this
Directive. :

2. The authoritles may award thelr public service contracts by negotiated
procedure, with prior publicatlion.of a tender notice In the following
cases: ’ ' -

{a) ~ In the event of irregular tenders in response to an open or

restricted procedure or |In the event of tenders which are
unacceptable under national provisions that are .in accordance with
the provisions of Artlicles 19 to 24, insofar as the original
terms of the contract are not substantially altered. The authority
need not publish a tender notice where it Includes In such
negotiated procedure all the tenderers satisfylng the criteria of
Artlcies 25 to 31 which, during the prior open or restricted
procedure, have submitted tenders in accordance with the formal
requirements of the tendering procedure;

(b) in exceptional cases, when the nature of the services or the risks
attaching thereto do not permit overall pricing;
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when the nature of the services to be procured, In particular In
the case of Iintellectual services and services falling within

category & of Annex A, Is such that contract specifications
cannot be established wlith sufficient preclslion to permit the
award of the contract by selecting the best tender according to
the rules governing open or restricted procedures.

The authoritlies may award public service contracts by negotiated
procedure without prior publication of a tender notice, In the
followling cases:

(a)

(b)

(c)

(d)

(e)

in the absence of tenders or of appropriate tenders in response
to an open or restricted procedure Insofar as the origiral terms
of the contract are not substantially altered and provided that
a report is communicated to the Commission at its redquest;

when, for technical or artistic reasons, or for reasons
connected with the protection of exclusive rights, the services
may only be provided by a particular service provider.

when the contract concerned 1s part of the follow-up to a design
contest and must, according to the relevant national rules, be
awarded to one of the winners of that contest provided that all
the winners are included In the procedure;

insofar as Is strictiy necessary when, for reasons of extreme
urgency brought about by events unforeseeable by the
authoritlies in question, the time-limit for the open, restricted
or negotiated procedures referred to in Article 18 cannot be
kept. The clircumstances invoked to Justify extreme urgency must
not in any event be attributable to the authoritlies;

for additional services not Included In the project Iinitially
conslidered or In the contract first concluded but whlch have,
through unforeseen circumstances, become necessary for the
carrying out of the service described therein, on condition that
the award Is made to the service provider carrying out such
service;

- when such services cannot be technically or economically
separated from the main contract without great inconvenience
to the authoritles;

- or when such services, although separable from the execution
of the original contract, are strictly necessary for |its
later stages.

However, the aggregate estlimated value of contracts awarded for
additional services may not exceed 50% of the amount of the main
contract;
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(f) for new services consisting of the repstition of similar
services entrusted to the service provider to which the same

authorities awarded an earlier contract, provided that such
services conform to a baslc project for which a first contract
was awarded according tc the procedures referred to in paragraph
4. As soon as the first project Is put up for tender, notice
must be given that this procedure might be adopted and the total
estimated cost of subsequent services shall be taken Into
conslderation by the authorities when they apply the provisions
of Article 8. This procedure may be applied solely during the
three years following the conclusion of the original contract.

In all other cases, the authoritlies shal! award thelr public service
contracts by the open procedure or by the restricted procedure.

Article 13

The authority shall, within 15 days of the date on whlich the request
Is recelved, Inform any eliminated candidate or tenderer who so
requests in writing of the reasons for rejection of his application or
his tender, and, In the case of a tender, the name of the successful
tenderer.

The authority shall inform candidates or tenderers who so request in
writing of the grounds on which It declided not to award a contract In
respect of which a prior call for competition was made, or to
recommence the procedure. 1t shail aiso inform the Office for

Official Publications of the European Communities of that declision.

For each contract awarded the authorities shall draw up a written
report which shall inciude at least the following:

- Its name and address, the subject and value of the contract;

- the names of the candidates or tenderers admitted and the reasons
for thelr selection; :

— the names of the candidates or tenderers rejected and the reasons
for their rejection;

- the name of the successful tenderer and the reascons for hls tender
having been selected and, If known, any share of the contract the
successful tenderer may intend to subcontract to a third party;

- for negotiated procedures, the clircumstances referred to In Article
12 which justify the use of these procedures.

This report, or the main features of [{t, shaii be communicated to the
Commission at its request.
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Article 14

Design contests shall be subject to the rules set out below. When
- design contests are held as a separate procedure, these rules are
- appliicable only when the total! amount of contest prizes and payments
to participants is not less than ECU 200 000.

The admission of participants to design contests shal!l not be limited
" by reference to-the territory or part of the territory of a Member
State.

In the case of design contests with a limited number of particlpants,
au{horltles shall apply the rules }alid down in Article 23.

The Jjury shall be composed only of persons who have no financlal
connections or spectial relationships with participants in the contest.
Whenever a particular professional qualification Is requlred from
participants In a contest, the majority of the jury members shal!l have
~the same qualiflcations.

"“The Jjury shall be autonomous in Its decisions. It shall take Iits

declslons based on projects presented In an anonymous way, and solely
on the grounds of the criteria Indicated Iin the invitation for
"projects In the sense of Annex IV.

Member States may obllige authorities to award subsequent contracts to
one ‘of the winners of a design contest.

TITLE IV - Common rules in the technical field

“Article 15

The technlcal specifications defined in Annex [l shai]l be given In
~the general documents or the contractual documents relating to each
contract. :

Without prejudice to the legally binding national technical! rules and

"Insofar as these are compatible with Communlty law, such technical
specifications shali{ be defined by the authorities by reference to
national standards implementing European standards or by reference to
European technlical approvals or by reference to common technical
speciflications.

An author ity may depart from paragraph 2 [f:

a) the standards, European technical approvals or common technical
speciflcations do not Include any provisions for estabiishing
conformlty, or technical means do not exlst for establishing
satisfactorily the conformity of a product to these standards,
European technical approvals or common technical speciflications;
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b) the appllcatlion of paragraph 2 would prejudice the applicatlon of
Councli| Directive 86/3B61/EEC of 24 July 1986 on the inltlal stage

of the mutual recognition of type approval for telecommunications
terminal equipment(10),  or Council Declsion 87/95/EEC of 22
December 1986 on standardlsation in the field of Information
technology and telecommunications{11)  or other Community
Instruments In speclfic service or product areas;

¢c) use of these standards, European technical approvals or common
technical specificatlions: would oblige the authority to acquire
products or materlals incompatible with equipment already Iin use or
would entall disproportlonate costs or disproportionate technical
difficulties, but only as part of a clearly defined and recorded
strategy with .a view to change-over, within a given perliod, to
European standards, European technlicat approvals or common
technical specifications;

d)} the project concerned is of a genuinely inncvatlve nature for which
use of existling European standards, European technical approvals or
common technical specifications would not be appropriate.

Authorities invoking paragraph 3 shall record, wherever possibte, the
reasons for doing so in the tender notice published In the Official
Journal of the Eurcopean Communities or in the contract documents and
in all cases shall record these reasons in thelr Internal
documentation and shall supply such information on request to Member
States and to the Commission.

In the absence of European standards or European technical approvals
or common technical specifications, the technical specifications:

(a) shall be defined by reference to the national technical
specifications recognised - as complying with the baslic
requirements listed In the Community directives on technical

harmoenisation, In accordance with the procedures laid down in
those dlirectives, and in particular In accordance with the
procedures lald down In Council Directive 89/106/Eec(12);

(b may be defined by reference to nationai technical! specifications
relating to design and method of calculation and execution of
works and use of matertials;

(¢c) may be defined by reference to other documents.

In this case, It Is approprlate to make reference in order of
preference to:

(1) naticna! standards implementing international standards
accepted by the country of the authorlity;

(10)
(11)
(12)

OJ No L 217, 5.8.1986, p. 21
CJ No L 36, 7.2.1987, p.31
OJ No L 40, 11.2.1989, p. 12
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(i]) other national standards and natlonal technical approvals
of the country of the authority;

(iii) any other standard.

Unless It Is Jjustified by the subject of the contract, Member States
shall prohibit the Introduction into the contractual clauses relating
to a given contract of technical speciflcations which mention products
of a speciflic make or source or of a particular process and which
therefore favour or eliminate certalin undertakings. In partlicuiar,
the iIndication of trade marks, patents, types, or of specific origin
or production shall be prohibited. However, If such Indication Is
accompanied by the words "or equivalent", It shall be authorised In
cases where the authorities are unable to give a description of the
subJect of the contract using specifications which are sufficientiy
precise and intelligible to all parties concerned.
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TITLE V

Common Advertising rules

Article 16

Authorities shall make known, by means of an indicative notice to be
pubiished as soon as posslble after the beginning of their budgetary
year, the intended total procurement in each of the service categories
listed In Annex A which they envisage awarding during the coming 12
months where the total estimated value, taking account of the
provisions of Article 8, is equal to or greater than ECU 750 000.

Authorities who wish to award a public¢c service contract by open,
restricted or, under the conditions laid down in Article 12,
negotiated procedure, shall make known their intention by means of a
notice.

Authorities who wish to award a public service conéesslon shall make
known thelr intention by means of a notice.

Authorities who wish to carry out a.design contest shall make Known
thelr intention by means of a notice.

Article 17

Authorities who have awarded a «contract or a public service
concesslion, or which have held a design contest shall send a notlce
of the results of the award procedure to the Office for Officlal
Pubiication of the European Communities.

In cases of publilic service contracts for services listed In Annex I|A,
pubilic service concessions and design contests, the notice shall be
published In accordance with the provislons referred to In Article 18.

In the case of public service contracts for services listed In Annex
IB, the authorlities shall Indicate In the notice whether they agree on
Its publication.

The Commisslon shall draw up the rules for establishing regular
reports on the basis of the notlices referred to in paragraph 3, and
for the publication of such reports in accordance with the procedure
latd down in Article 36(3).

Insofar as release of information on the contract award would Impeds
law enforcement or otherwise be contrary to the public Interest or
would prejudice the legitimate commercial! Interests of a particular
enterprise, publlc or private, or might prejudice falr competition
between service providers, such Information may not be published.
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Article 18

The notices shail be drawn up in accordance with the models set out in
Annexes 111, IV ard V, and shall speclify the Information requested In
those models. The authorities may not requlre any conditions but
those specified Iin Articles 27 and 28 when requesting Iinformation
concerning the economic and technical standards which they require of
service providers for their selection (Point 13 of Annex lil B, point
12 of Annex lI{ C, and point 11 of Annex (1l D).

The following provislons of Directive 71/305/EEC shall apply:
(1) Article 12(6) and (8) to (13) concerning publication of notlces;

(11) Articles 13 to 15 concerning minimum time~limits for the phases

of award procedures and communications between authorities and
candidates;

(iil) Articles 15a and 15b concerning minimum time-I|imits for the
award of public service concessions and contracts to be awarded
by concessionnaires;

(lv) Article 19 concerning voluntary publication of notices in the
Official Journal of the European Communities.

The condltions for the establishment, transmission, reception,
transifation, accumulation and distribution of the notices referred to
in paragraphs 1 and 2 and in Articles 16 and 17, and of the
statistical reports provided for In Articles 17(4) and 35 and the
reference In the notices to particuiar CPC poslitions within the
categories of services listed In Annexes |A and {B may be modified in
accordance wlth the procedure laid down In Article 36(3).
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TITLE VI

Chapter 1

Common rules on participation

Article 19

Contracts shall be awarded on the basis of the criterlia laid down In
Chapter 3, taking Iinto account Article 20, after the suiltability of the
* service providers not excluded -under Article 25 has been checked by the
authorities In accordance with the criterla referred to in Articles 27 and
28.

Article 20

1. Where the criterion for the award of the contract Is that of the
economically most advantageous tender, authorities may take account
of variants which are submitted by a tenderer and meet the minimum
speclfications required by the authorities. The authorlities shall
state In the contract documents the minimum specifications to be
respected by the variants and any speciflc requirements for their
presentation. They shall Indicate. In the .tender notice whether
variants will be considered.

Authorities may not reject the submission of a varlant on the sole
grounds that It has been drawn up with technlcal specifications
deflined by reference to national standards transposing European
standards, to European technical approvals or to common technicati
speciflcations referred to in Articie 15(2) or again by reference to
national technical specifications referred to in Article 15(5) (a) and
(b).

2. Authoritles which have admitted varliants pursuant to paragraph 1 may
not reject a varlant on the sole grounds that it would lead, |if
successful, to a suppty contract rather than a public service contract
within the meaning of this Directive.

Article 21
In the contract documents, the autherity may ask the tenderer to
indicate In his tender any share of the contract he may intend to sub-

contract to third parties.

This indication shatll be wlithout prejudlce to the question of the
principal service provider‘s llability.
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Article 22

Tenders may be submitted by groups of service providers. These groups
may not be required to assume a specific legal form in order to submit
the tender; however, the group selected may be required to do so when
it has been awarded the contract.

Candidates or tenderers, who under the law of the Member State In
which they are established, are entitled to carry out the relevant
service activity, shall not be rejected on the sole grounds that,
under the law of the Member State In which the contract Is awarded,
they would have been required to be either a natural or a legal
person. :

Legal persons may be requlred to indicate In the tender or the request
for participation the names and relevant professional qualifications
of the staff to be responsible for the performance of the service.

Article 23

In restricted and negotiated procedures the authorities shall, on the
basls of Informatlion glven relating to the service provider'’'s position
as well as to the information and formalities necessary for the
evaluation of the minimum conditions of an economic and technical
nature to be fulfilled by him, select from among the candidates with
the quaillflications required by Article 25 to 31 those whom they will
invite to submit a tender or to negotlats.

Where the authoritles award a contract by restricted procedure, they
may prescribe the range within which the number of providers of
services whlich they Iintend to Iinvite will fall. In this case the
range shall be Iindicated in the contract notice. The range shall be
determined In the light of the nature of the service to be provided.
The range must number at least flve service providers and. may be up to
twenty. '

In any event, the number of candidates Invited to tender shall be
sufficient to ensure genuine competition.

Where the authoritles award a contract by negotiated procedure as
referred to 1In Article 12, the number of candidates admitted to
negotlate may not be less than three, provided that there Is a
sufficlent number of suitable candlidates.

Each Member State shall ensure that authorities Issue Invitations
without discrimination to those nationals of other Member States who

satisfy the necessary requirements and under the same conditions as to
1ts own natlonals.
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Article 24

The authority may state In the contract documents, or be obliged by a
Member State to do so, the authority or authoritles from which a
candidate may obtain the appropriate Information on the oblligations
relating to the employment protection provisions and the working
conditions which are In force in the Member State, reglon or locallty
In whlich the services are to be performed and which shall be
applicable to the services provided on site during the performance of
the contract.

The authority which suppl!les the informatlon referred to in paragraph
1 shall request the tenderers or those participating In the contract
procedure to Iindicate that they have taken account, when drawing up
their tender, of the obligations relating to employment protection
provislons and the working conditions which are in force in the place
where the service is to be carried out. This shall be wlthout
prejudice to the application of the provisions of Article 33
concerning the examination of abnormally low tenders.

CHAPTER 2

Criterla for qualitative selection

Article 25

service provider may be excluded from participation in the contract

Is bankrupt or is beling wound up, whose affairs are being administered
by the court, who has entered Into an arrangement with creditors, who
has suspended business activitles or who Is In any analogous situation
arislng from a similar procedure under natlional laws and regulations;

Is the subject of proceedings for a declaration of bankruptcy, for an
order for compulsory winding up or administration by the court or for
an arrangement with creditors or of any other similar proceedings
under national laws or regulations;

has been convicted of an offence concerning hils professlonal cohduct
by a judgement which has the force of res judlcata;

who has been guilty of grave professional misconduct proven by any
means which the authorities can justify; .
has not fulfilled obligations relating to .the payment of soclial
security contributions In accordance with the legal provisions of the
country in which he Is established or with those of the country of the
authority;

has not fulfilled oblilgations relating to the payment of taxes In
accordance with the legal provisions of the country of the authority;

Is guilty of serious misrepresentation In supplying or faillng to
supply the Information that may be required under this chapter.
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Where the authority requires of the service provider proof that none of the
cases quoted In (a), (b), (c), (e), or (f) applles to him; 1t shall accept

as sufficient evidencs:

- for (a), (b), or (¢), the production of an extract from the ’'judicial
record’ or, falling this, of an equivalent document Issued by a
competent Judiclal or administrative authority In the country of
origin or in the country whence that person comes showing that these
requirements have been met,

-  for (e) or (f), a certificate Issued by the competent authorlity Iin
the Member State concerned.

Where the country concerned does not Issue such documents or certificates,
they may be replaced by a declaration on cath made by the person concerned
before a Jjudicial or administrative authority, a notary or a competent
professional or trade body, in the country of origin or in the country
whence that person comes.

Member States shall, within the time-!limit referred to In Articie 40,
designate the authorlties and bodies competent to issue these documents and
shall forthwith Inform the other Member States and the Commisslion thereof.

Article 26

1. Insofar as candidates for a public contract have to possess a
particular authorisation or to be members of a particular organisation
in their home country In order to be able to perform the service
concerned, the authority may require them to prove that authorisation
or membership.

2. Any candidate or tenderer may be requested to prove his enrollment, as
prescribed in his country of estabiishment, in one of the professioconal
or trade registers or to provide a declaration or certificate as
described in paragraph 3 below.

3. The relevant professional and trade reglsters or declarations or
certiflicates are:

in Belglum, the "reglistre du commerce - Handelsregister";

- In Denmark, the "Erhvervs- og Selskabsstyrelsen", (the "“Aktliesel-
skabsreglstret”; "Forenings-Registret®, or “Handelsregistret");
* - in Germany, the "Handelsregister" and the "Handwerksrolle";

- In Gréece. a declaration on the exercise of the profession
concerned made on oath before a notary may be required;

— In Spain, the "Reglstro Oficial de Contratistas de! Minlisterio de
Industria y Energla";

- In France, the “registre du commerce", and the “répertoire des
mé&tiers";
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- in ltaly, the -“Reglstrb delia Camera di commerclo, Industrla,
agrlcoltura e artiglanato" or the “Registro delle commissloni
provinclali per |’artigianato";

- In Luxembourg, the "registre aux flirmes" and the “rdle de 1la
Chambre des métiers";

- In The Netherlands, the “Handelsregister";

- In Portugal, the "Commlssio de Alvaras de Empresas de OQbras
~Publlcas e Particulares" (CAEOPP) or the "Reglistro naclonal das
Pessoas Colectlivas";

- In the United Kingdom and Ireland, the service provider may be
requested to provide a certificate from the "Registrar of
Companies" or the "Registrar of Friendly Societies"” or, If he Is
not so certified, a certiflicate stating that the person concerned
has declared on cath that he Is engaged in the profession In
question in the country In whlch he |s established In a specific
place under a given business name.

Article 27

Proof of the service provider's flnancial and economic standing may,
as a general rule, be furnished by one or more of the following
references: :

(a) approprlate statements from banks or evidence “of relevant
professional risk indemnity Insurance, :

(b) the presentation of the service provider’s balance sheets or
extracts therefrom, where publication of the balance sheets is
required under company law in the country in which the service
provider Is established, :

(<) a statement of the Uundertaking's overall turnover and its
turnover In respect of the services to whlch the contract
relates for the three previous flnancial years.

The authorlties shall speclify in the notice or in the Invitation to
tender which reference or references they have chosen and which
references other than those mentlioned under paragraph 1 are to be
produced. '

1f, for any valld reason, the service provider Is unable to‘provlde
the references requested by the authority, he may prove his economic
and flnancial standing by any other document which the authorlity
considers appropriate.

Article 28

The abiltity of service providers to perform services may be evaluated
in particular with regard to their skills, efficiency, experlience and
rellability.

Evidence of the service provider‘’s technical capability may be
furnished by one or more of the following means accordlng to the
nature, quantity and purpose of the services to be provided:
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(a) the service provider's educational and professional
qualificatlons and/or those of the firm's managerial staff, and
in partlicular, those of the person or persons responsible for
performing the services;

(b) a list of the principal services provided in the past three
years, with the sums, dates and reciplents, public or private,
of the services performed;

* where provided to authoritles, evidence to be In the form of
certificates Issued or countersigned by the competent
authority;

* where provided to private purchasers, dellvéry to Dbe
certified by the purchaser or, faillng this, simply declared
by the service provider to have been effected;

(c) indication of the technicians or technical bodies Invoived,
whether or not belonging directly to the service provider,
especlially those responslible for quallty control;

(d) a statement of the service provider's average annual manpower
and the number of managerlal staff for the last three years;

(e) a statement of the tool, plant or technical equipment availabie
to the service provider for carrying out the services;

(f) a description of the service provider’'s measures for ensuring
quality, and hls study and research facilities;

(g) where the services to be provided are complex or, exceptionally,
are required for a special purpose, a check carried out by the
authority or on its behalf by a competent official body of the
country In which the service provider Is established, subject to
that body‘s agreement, on the technical capaclities of the
service provider and, if necessary, on hls study and research
facllities and quality control measures;

(h) Indication of the share of the contract which the service
provider may intend to sub-contract;

3. The authorlty shall specify, In the notice or In the invitation to
tender, which references It wishes to recelve.

4. The extent of the Information referred to In Article 27 and paragraphs
1 to 3 of this Article must be confined to the sublect of the
contract. Authorities shall take Into consideration the legitimate
interests of the service providers as regards the protection of their
technical or trade-related secrets.

Article 29

Should authorities require the production of certificates drawn up by
independent bodles for attesting conformity of the provider of services to
certain quality assurance standards, they shall refer to quality assurance
systems based on the relevant EN 29000 European standards series certified
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by - bodies conforming to the EN 45000 European Standards serles.
Authorities shall recognlse equivalent ' certiflcates from bodies

established In other Member States. They shall aiso accept other evidence
of equlvalent quallity assurance measures from service providers who have
no access to such certificates, or no posslblllty of obtaining them within
the relevant time limits. .

Article 30

Within the |Imits of Articles 25 to .28, the authority may Invite the
service providers to supplement the certificates and documents submitted or
to clarify them.

Article 31

1. Member States who have officlal lists of recognised service providers

must adapt them to the provisions of Articles 25(a) to (d) and (g) and
of Articles 26 to 28.

2. Service providers reglistered in these lists. may, for each contract,
submit to the authority a certificate of registration issued by the
competent authority. This certificate shal! state the references

which enabled them to be reglstered in the Iist and the classification
gliven iIn this list.

3. Certlfled registration in such lists by the competent bodies shall,
for the authorities of other Member States, constitute a presumption
of suitability corresponding to the service provider‘s classification
only as regards Articles 25(a) to (d) and (g), 26, 27(b) and (c) and
28(a).

information which can be deduced from registration In official lists
may not be .questioned. However, with regard to the payment of social
secur ity contributions, an additlional certificate may be required of
any reglistered service provider whenever a contract is offered.

The authorlties of other Member States shall apply the above
provisions only in favour of service providers who are established in
the country holding the officlal 1lst.

4. When reglistering providers of services from other Member States on

such "a list, no proof or statement can be required Iin addition to
those requlred of naticnal providers of services and, in any case,
none in addition to those required In Articles 25 to 29.

5. Those Member States that have official lists shall be obliged to
Inform the other Member States of the address of the body to whlich
applications for registratlion should be sent.

CHAPTER 3

Criteria for the award of contracts

Article 32

1. Wlthout preJudIce' to national Tlaw, regulation or adminlistrative
provision on the remuneration of certain services, the criteria on
which the authority shall base the award of contracts may be:



(a) when the award Is made to the economlically most advantageous
tender, various criteria relating to the contract: for example,

quality, technical merit, ~ aesthetic and functional
characteristics, technical assistance and service, delivery
date, dellvery period or period of completion, price, or

(b) the lowest price only.

Where the contract Is to be awarded to the economically most
advantageous offer, authorlities shall state Iin the contract documents
or in the tender notice the award criterla which they Intend to apply
and, If possible, the Intended ranking or weighting which they intend
to use.

Article 33

if, for a given contract, tenders appear to be abnormaily low in
relation to the transaction, before it may reject those tenders the
author Ity shall request, In writing, detalis of the constltutent
elements of the tender which It considers relevant and shall verify
those constituent elements taking account of the explanations
received.

The authority may take into consideration explanations which are
justified on objective grounds including the economy of the service
method, or the technlical solutions chosen, or the exceptlonally
favourable conditions avallable to the tenderer for the provision of

the service, or the originality of the service proposed by the
tenderer. :

If _the documents relating to the contract provide for Its award at the
lowest price tendered, the authority must communicate to the
Commission the rejection of tenders which It considers to be too low.

In the case of a tender submitted by a public authority or a public
enterprise, the authority shall In particular enquire whether the
tender is Influenced by public funds allocated for

(a) the setting-off of operating losses;

(b) the provision of capltal;

(c) non-refundable grants, or loans on privileged terms;

(d) the granting of financial advantages by foregoing proflts or the
recovery of sums dus; .

(e) the foregoing of a normal return on public funds used;

(f) compensation for financial burdens Imposed by the publlic
authorities.

It shall inform the Commisslon If It intends to award a contract to a
tenderer whose tender Is Influenced by any of these characteristics.
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Authorities may reject tenders which are abnormally low owing to the
receipt of State aid only if they have consulted the tenderer and if
the tenderer has not been able to show that the ald In question has
been notified to the Commission pursuant to Article 93(3) of the
Treaty or has received the Commission’s approval. Authoritlies which
reject a tender under these clircumstances shall Inform the Commission
thereof. :



TITLE Vil

Final Provisions

Article 34

The calculation of time-limits shall be made In accordance with Council
Regulation (EEC, EURATOM) No 1182/71 of 3 June 1971, determining the rules
applicable to periods, dates and time Iimits(13), _

Article 35
1. In order to permit assessment of the results of applying the
Directive , Member States shall{ forward to the Commission a

statistical report on the service contracts awarded by authorities by
31 october 1995 at the latest for the preceding year and there after
by 31 october of every second year. '

2. This report shall detall at least the number and value of contracts
awarded by each authorlty  or category of authorlity above the
threshold, subdivided as far as possible by procedure, category of
service and the nationallty of the service provider to whom the
contract has been -awarded, and in the case of negotiated procedures,
subdivided In accordance with Article 12, listing the number and value
of the contracts awarded to each Member State and to third countries.

3. The Commission shall determine the nature of any addltlonal
statistical Information, which Is required in accordance with thls
Directive, In accordance with the procedure laid down In Article
36(3).

Article 36

1. The Commission shall be assisted by the Adviscry Committee for Public
Contracts set up by Declision 71/306/EEC.

2. As regards procurement of telecommunications services falllng within
category 5 of Annex 1A, the Commission shall also be assisted by the.
Advisory Commlittee on Telecommunications Procurement set up by
Directive 90/531/EEC. '

3. Where reference Is made to the procedure lald down In this paragraph,
the representative of the Commission sha!l submit. to the Committee a
draft of the measures to be taken. The Committee shall deliver its
opinion on the draft within a time-limlt which the chairman may lay

down according to the urgency of the matter, If necessary by taking a
vote. '

The opinion shall be recorded in the minutes; Iin addition, each Member

State shall have the right to ask to have Its position recorded In the
minutes. '

(13)

OJ No L 124, 8.6.1971, p.1.




The-Comﬁlsslon shall take the utmost account of the opinion delivered
by the Committee. It shall Inform the Committee of the manner In

whlch its opinion has been taken into account.

The Committees shall -examine, on the Initiative of .the Commlssion or
at ‘the request of a Member State, any question relating to the
application of this Dlrective. : ;

_Article 37

The Member States shall Inform the Commission of any general
difflculties encountered, in law or In fact, by their undertakings In
securing the award of public service contracts or public service
concesslions In third countrles. '

The Commisslon shal! report to the Councli, before 31 December 1892
and - then perlodlically, on the opening up of public service contracts
and concessions In .third countries and on the state of negotlations
with these countries. on thils 'subject, particularly in the GATT
framework. o -

Whenever the Commisslion establishes, elther on the basis of the
reports referred to In pdragraph 2, or on the basis of other
information, that a third country, as regards the award of publlc
service contracts or concessions,

(a) does not grant Community undertakings - effective access
comparable to that granted by the Community to undertakings from -
: that country,
(b) does not grant Community undertaklngs natwonal treatment or the
-same competitive opportunities as available to national
undertakings, or 3 _
(c) grants undertakings from other third countries more favorable
treatment than Community undertakings,

the Commlission may Inltiate negotiations In order -to remedy the
situation: S o

Under the conditions referred to In paragraph 3, the Commisslion may
decide, in addition to action taken pursuant to that paragraph, that
‘the award of public service contracts or concessions teo

(a) - undertakings governed by the law o¢of the third country in
question, ’

(b) undertakings affiliated to the undertakings specified in (a) and

" having thelr registered office In the Community but having no

effective and continuous 'IJnk with the economy of a Member
State,

(c) undertakings submitting tenders oncernlng services orlglnatlng
in the third country in question.
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may be suspended or restricted during a period to be determined In the
decision. ! )

The Commission may decide on the appropriate measures elther on its
own initiative or at the request of a Member State, after consulting
the Member States In accordance wlith the procedure tlaid down in
Article 36(3). Where the Commission Is asked to take action by a
Member State, 1t shall take a declslon within a maximum period of
three months of recelpt of the request.

It shall notify the Councl!l and the Member States of the decisions
taken.

Any Member State may refer the Commisslion’s decision to” the Council
within a maximum period of four weeks from the date of the decision.
The Council, acting by qualified majority, may take a different
decision within a maximum period of three months of such referral.

5. This Article Ié wlthout prejudice to the obiligations of the Community
in retation to non-Member countries. '

Article 38

Article 1(1) of Council Directive 89/665/EEC(14) s replaced by the
following: : :

"1, The Member States shall take the measures necessary to ensure that, as
regards contract award procedures fallling within the scope of
Directives 71/305/EEC, 77/62/EEC, and .../.../EEC{15), decisions
taken by the contracting authorities may be reviewed effectively and,
in particular, as rapidly as possible In accordance with the
conditlons set out In the following Articles, and, in particuiar,
Article 2(7) on the grounds that such decislons have Infringed
Community !aw In the fleld of public procurement or national ruies
implementing that law." '

Article 39

Not later than three years after the time limit for compllance with this
Directive the Commission, acting in cliose cooperation wlth the Committees
referred to In Article 36, shall review the manner In which this Dlrective
has operated Including, in particular, the effects of the app!ication of
the Directlve to procurement of services Ilsted in Annex I|A and the
provislons concerning technical standards. it shall evaluate, in
particular, the prospects for the full application of the Directive to
procurement of other services listed in Annex IB, and the effects of Iin-
house performance of services on the effective opening-up of the market in

this area. it shall make the necessary proposals to adapt the Directive
accordingly.

(14)
(15)

0J No'L 395, 30.12.1989, p. 33.
0J No L
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Article 40

Member States shall implement the Ilaws, reguiations ~and administrative
provisions necessary to comply with this Directive by 1 March 1992. They
shall forthwith inform the Commission thereof. '

When Member States adopt these provisions, these shall contaln a reference
to this Directive or shall be accompanied by such reference at the time of

their officlal publication. The procedure. for such reference shall be
adopted by Member States. ‘

Article 41
Member States shall ensure that the texts of the baslc pronsIoné of
domestlc law, whether laws, regulations or administrative provisions, which
they adopt to impiement this Directive, are communicated to the Commission.
Article 42
This Dlrective is addressed to the Member States;

Done at Brussels, ..... ' For the Councli|
The President



ANNEX T A

Services in the sense of Article 9

Cat.Ne.: Subject CPC Reference No.
1 Maintenance and repair services 6112, 6122, 633, 886
2 Land transport services, including 712 (except 71235) 7512
armoured car services, and courier 87304
services, except transport of mail
3 Air transport services of passengers N
and freight, except transport of '
mail 73 (except 7321).
4 Transport of mail by land, except
rail, ond by air 71235, 7321
5 Teiecommunications services H 752#
5 Financlal services ex 81
a) Insurance services : 812, 814
b) Banking and investment services*#
7 Computer and related services 84
8 R&D servicesss* : 85
9 Accounting, auditing and book— :
keeping services : 862
10 Market research and public
: opinion polling services 864

1

Management consulting services
and related services

865, 86Geusew

12

Architectural services;
Engineering services and inte—
grated engineering services;
Urban planning and landscape
architectural services;
Related scientific and tech—
nical consulting services;
Technical testing and analysis
services E :

867

13

Advertising services

871

14

Building—cleaning services
and property management services

874
82201, 82202

15

Publishing and printing services
on a fee or contract basis

s 88442

16

Sewage and refuse disposal;
sonitation and similar services

g4

except voice telephony, telex, radiotelephony, poging aond satellite services

L2 2
&k

except activities
management

as defined in the ninth recital
except arbitration and conciliation services

involving primary government bonds ond activities

involving public debt
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ANNEX 1 B

Services In ths sense of Articie 10 .

*

Cat.No. : Subject : : CPC  Reference No.:
17 : Hotel and restaurant services B - 64
18 : Transport services by rail ‘ : 711
19 : Water transport services A 72
20 ¢ Supporting and ouxllfory transport
: services o e 74
21 i Legal services : 861
22 : Placement and supply services of :
: personnel : ) : 872
23 : Investigation and security services -
: {except armoured car services) : " 873 (except B7304)
24 : Education and vocational educational
’ : services : 92 .
25 : Health and social services : 93
26 : Recreational, cultural and sporting
. services . : 96

27 : Other services
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ANKEX_ 1T

CEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purpose of this Directive the following terms shall be defined as follows:

1.

Technical specifications: the totality of the technical prescriptions contained in
particular in the tender documents, defining the characteristics required of a work,
material, product or supply, which permits a work, a material, o product or a supply to.be
described in a manner such that 1t fulfils the use for which it is Intended by the
contracting oauthority. These technical prescriptions shall include levels of quality,

- performance, safety or dimensions, including the requirements applicable to the material,
. the product or to the supply as regards quality assurance, terminology, symbols, testing
"~ and test methods, packaging, marking or labetling. They shall aiso include ruies relating

to design ond costing, the test, inspection and acceptances for works and methods or
techniques of construction and aoll other technical conditions which the contracting
authority is in a position to prescribe, under general or specific regulations, in relation
to the finished works and to the materials or parts which they involve.

. Standard: o technical specification approved by a recognised standardising body for

repeated aond continuous application, compliance with which is in principle not compulsory.

. European standard: a standard approved by the Europeon Conmittee for Standardisation (CEN)

or by the Eurcpean Commlttee for Electrotechnical Standardisation (Cenelec) as “European
Standards (EN)" or "Harmonisation documents (HD)“ according to the common rules of these
organisations or by the European  Telecommunications Standards Institute (ETSI) as o
“European Telecommunication Standard" (ETS).

. European technical approval: a favourable technical assessment of the fitness for use of o

product, based on fulfiliment of the essential requirements for building works, by means of
the inherent characteristics of the product and the defined conditions of appliications and
use. The European agreement shall be issue by an approval body designated for this purpose
by the Member State. . :

.. Common technical specification: a technical specification laid déwn in accordance with o

procedure recognised by the Member States to ensure uniform application in all Member
States which has been published in the Official Journai of the European Communities.

. Essentlial requirements: requirements regarding safety, health and certaln other aspects in

the general interest, that the construction works can meet.
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. ANNEX 111

Modelﬂcontroct notices

A. Prior Information
. The name, address, telegraphic address, telephone, telex .and facsimile numbers of the

authority, ond, if different, of the service from which additional information may be
obtained; : - :

Intended tqtol pfécureﬁent.ih each of the service categories listed in Annex IA;
. Estimated date for lnitlatlng the award procedures, per categbry;

. Other information; .

. Date of dlépatch of'@he notice;

. Date of receipt of the notice by the Office for Official Publications of the European
Communities ) :



5.

6.

10.

11,

i2.

13.

14,

15.

16.
17.

18.

B. Opeén Procedurs

. The name, address, telegraphic address, telephone, vtelex and facsimile numbers of the

authority;

. Category of service and description;

CPC reference number;

. Place of delivery;

(a) ‘Indicotion whether the execution of the service Is by law, régulatldn. or
administrative provision reserved to a particular profession;

(b) Refersnce of the law, regulation or administrative provision;

(c) Indication whether legal persons should indicate the names and professional
- qualifications of the staff to be responsible for the execution of the service;

Indication whether supbliers can tender for a part of the services concerned;
Variants

a) Where applicable, minimum specifications,
b) Where applicable, desirabie elements;

. Duration of contract or time limit for completion of the service;

. (a) Name and address of the service from which the relevant documents may be requested:

(b) Final date for making such requests:

(c) Where applicable, the amount and terms of payment of ony sum poyable for such
documents;

. {a) Persons authorised to be present ot the opening of tenders:

(b) Date, time and place of the opening;
Where applicable, any deposits and guarantees required.

The main terms concerning financing and payment and/or references to the relevant
provisions.

Where applicable, the legal form to be taken by the grouping of suppliers winning the
contract. .

Information concerning the suppliers’ own position, and information and formalities

necessary for an appraisal of the minimun economic and technical stondards required of
the supplier.

Period during which the tender is bound to keep open his tender.

Criteria for the award of the contract and thelr ranking. Criteria other than that of
the lowest price shall be mentioned if they do not appear in. the contract documents.

Cther information.
Date of dispatch of the notice.

Date of recelpt of the notlce by the Office of Offlcial Publications of the European
Communitles.




10.

1.

12.

13.

14.

15.
16.

7.
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"C. Restricted Procedure

The name, oddress, telegraphic address, telephone, telex and facsimile number of the
authority; . :

Category of service and description; ’ -
CPC reference number;

Piace of delivery;

(a) Indication whether the execution of the service Is by law, regulaiion or
.administrative provision reserved to a particular profession:

(b) Reference of the loﬁ. regulation or adninistrotive'proVislon:

(¢) Indication whether legal persons should Indicate the names and professional
qualifications of the staff to be responsible for the execution of the service; -

Indication of whether the supplier can tender for o part of the services concerned;
Envisaged number of suppliers, or rhnge, which wiil‘be invited to tender;
Variants »

a) Where applicable, minimum specifications,
b) Where applicable, desirable elements;

Durction of contract, or time limit for cdmpldtion of the Servicd;'

Where applicable, the legal form to be assumed by the grouping of suppfieré winning the
Acontract; . .

{a) Where applicable, justification for the use of the accelerated procedure,
{b) Final date for the receipt of requests to participcte.

(c) Address to which they must be sent,

(d) Laonguage(s) In which they must be drawn up;

Final date for the dispatch of invi{ations to tender;

Where applicable, any deposits and guarantees required;’

Information concerning the supplier’s own position, and the information and formalities

necessary for an appraisal of the minimum economic and technical standards required of
him;

Criteria for the award of the contract and ‘thelr ranking If these are not stated in the
invitation to tender;

Other information;
Date of dispatch of the notice;

Date of reéelpt of the notice by'thé Office.for Official Publications of the European
Communities.



10.

1.

12.

13.

14.

15.

16.

17.

‘D. Negotiated Procedyre

The name, address, telegrophic address, telephone, telex and facsimile number of the
authority;

Category of service ond description;
CPC reference number;

Place of delivery;

-

{a) Indication whether the execution of the service Is by law, regulation or
administrative provision reserved to a particular profession:

(b) Refereénce of the law, regulation or administrative provision;

{¢) Indication whether legal pérsons should indicate the names and professional
qualifications of the staff to be responslple for the execution of the service;

Indication of whether the supplier can tender for a part of the services concerned;
Envisaged number of suppliers, or range, which will be invited to tender;
Variants

a) Where applicable, minimun specifications,
b) Where applicable, desirable elements;

Duration of contract, or time limit for completion of the service;

Where applicable, the legal form to be assumed by the grouping of suppliers winning the
contract;

(a) Where applicable, Justification for the use of the accelerated procedure,
(b) Final date for the receipt of requests to participate,

(c) Address te which they must be sent,

(d) Langucge(s) in which they must be drawn up;

Where applicable, any deposits and guarantees required;

Information concerning the supplier’s own position, and the information ond.formalities

necessary for an appraisal of the minimun economic and technical stondards required of
him:

Where applicable, the names and addresses of suppliers already selected by the awarding
authority;

Other informatien;
Date of dispdtch of notice;

Date of receipt of the notice by the Office for Official Publications of the European
Communities; :

Date(s) of previous publications in the Official Journal of the European Communities.



. 10.

11.

12.

13. -

14.
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E. Contract Awards

Nome and address of the authority;

Award procedure chosen; in cdsd of>nqgotiated procedure without prior publication of a
tender notice, justification (Article 13(3)); '
CPC reference number;

Category of service and description;

Date of award of contract;

Criteria for award of contract;

NUnbgr of tenders.received;

Néne and address of supplier(s);

Price or range of prices (minimun/maximum) paid;

Where appropriote, value and proportion of contract likely to be subcontracted to third
parties;

Other information;

Date of publication of the tender notice in the Official Journal of the European
Communities; )

Date of dispatch of the notice;

Date of receipt of the notice by the Office for Official Pubiications of the European
Communities; : : :

In the case of contracts for services listed in Annex IB, ogreement, by the contracting
authority, on publication of the notice (Article 18(3)).
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1

12

14
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ANNEX 1V

Design Contest Notices

The name, address, telegraphic address, telephone, telex and facsimile numbers of the
authority and of the service from which the relevant documents may be obtained;

Project description;

Nature of the contest: open or restricted;

In the case of open contests: final date for receipt of projects;
In the case of restricted contests:

a) the envisaged number of participants, or range;

b) where applicablie, names of already selected participants;

¢) the criteria to be applied in the selection of participants;

d) final date for receipt of requests to participate;

Where applicable, indlcation whether participation is reserved to a particular profession;

The criteria to be applied in the evaluation of projects;

Where applicable, names of selected members of the jury:

Indication whether the decision ‘of the jury is binding for the authority;
Yhere appliicable, the number and value of the prizes to be awarded;
Where applicable, details on payments to all participants;

Indication whether the prize—winners are entitled to be awarded any follow—up contracts;

Other information;
Date. of dispatch of the notice,

Date of receipt of the notice by the office for Official Publications of the European
Communities. .

B. Results of Design contests

The name, address, telegraphic address, telephcne, telex and facsimile numbers of the
acuthority;

Project d;scription;

Total number of participants;

Number of -foreign participants;
Winner(s) of the contest;

Where applicable, the prize(s);

Other information;

Reference of the design contest notice;
Date of dispatch of the notice;

Date of receipt of the notice by the Office for Official Publications .of the European
Communities.
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ANNEX V

A. Model Notice on Public Service Concessions

1. fhe.'ndﬁé; ‘address; telegraphic ﬁddress. teiephone, telex and facsimile numbers of the

authority;
2. (a) The place of delivery: :
(b) The subject of the concession, nature and extent of the services to be provlded
(¢) ODuration of contract;
3. (a) Final date for receipt of candidatures:
(b) The address to which they must be sent:
(c¢) The language or languages in which they must be drawn up;
4.7Personal technlcal and finonclol condltlons to be fulfilled by the candidates;
5.<The criterla for. the awcrd of the contract
&. Where appllcable. the minimum percentage of the total value of the concession contract to

be awarded to third parties;

. Other information;

. Date of dispatch of the notice;

B. Concession awards

. The name, address, telegrophic address, telephone, telex and facsimile numbers of the

authority;

. The subject of the concession, nature and extent of the services to be provided;
. Date of award of the concession;

. Number of fenders received;

Nome and address of the concessionnaire;

. Other information;

. Date of publication of the tender notice in the Official Journal of the European

Communities;

. Date of dispatch of the notice;

Date of receipt of the notice by the -Office for Official Publications of the European
Cannunitles.
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