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NOTE TO THE READER 

Numerous provisions of the proposal for a Regula
tion and the proposal for a Directive refer, on points 
of company law, either to directives already adopted 
or to existing proposals for directives_ 

To assist in reading this Supplement, the reader will 
find below the complete references to these directives 
and proposals, which are mentioned only in ab
breviated form in the body of the text: 

(i) Council Directive 68/151/EEC of 9 March 1968 
on coordination of safeguards which, for the protec
tion of the interests of members and others, are re
quired by Member States of companies within the 
meaning of the second paragraph of Article 58 of the 
Treaty, with a view to making such safeguards 
equivalent throughout the Community (first Direc
tive): JO L 65, 14.3J968 and Bull. CE 4-1968, point 
7; English Special Edition 1968(1), p. 41; 

(ii) Council Directive 77/91/EEC of 13 December 
1976 on coordination of safeguards which, for the 
protection of the interests of members and others, 
are required by Member States of companies within 
the meaning of the second paragraph of Article 58 
of the lfeaty, in respect of the formation of public 
limited-liability companies and the maintenance 
and alteration of their capital, with a view to making 
such safeguards equivalent (second Directive): OJ L 
26, 3LL1977 and Bull. EC 1976, point 2119; 

(iii) Council Directive 78/660/EEC of 25 July 1978 
based on Article 54(3)(g) of the Treaty on the annual 
accounts of certain types of companies (fourth 
Directive): OJ L 222, 14.8J978 and Bull. EC 6-1978, 
point 2.1.12; 

(iv) Council Directive 78/885/EEC of 9 October 
1978 based on Article 54(3)(g) ofthe Treaty concern-
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ing mergers of public limited-liability companies 
(third Directive): OJ L 295, 20JO.l978 and Bull. EC 
10-1978, point L2.3; 

(v) Council Directive 83/349/EEC of 13 June 1983 
based on Article 54(3)(g) of the Treaty on con

. solidated accounts (seventh Directive): OJ L 193, 
18_7.1983 and Bull. EC 5-1983, points 2.1.26 to 
2.L30; . 

(vi) Council Directive 84/253/EEC of 10 Apri11984 
based on Article 54(3)(g) of the Treaty on the ap
proval of persons responsible for carrying out the 
statutory audits of accounting documents (eighth 
Directive): OJ L 126, 12.5.1984 and Bull. EC 3-1984, 
points 2.l.l7 and 2.IJ8; 

(vii) Amended proposal for a fifth Council Directive 
based on Article 54(3)(g) of the Treaty concerning 
the structure of public limited companies and the 
powers and obligations of their organs: OJ C 240, 
9.9.1983, Bull. EC 7/8-1983, points L2.1 to L2.4 and 
Supplement 6/83 - Bull. EC; 

(viii) Proposal for a lOth Council Directive based on 
Article 54(3)(g) of the Treaty concerning cross
border mergers of public limited companies: OJ C 23, 
25.l.l985, Bull. EC 12-1984, point 2J.21 and Sup
plement 3/85 - Bull. EC; 

(ix) Amended proposal for an 11th Council Directive 
on company law concerning disclosure requirements 
in respect of branches opened in a Member State by 
certain types of companies governed by the law of 
another State: OJ C 203, 12.8.1986, and Bull. EC 
7/8-1986, points 2.Ll6 and 3.5J; OJ C 105, 
21.4.1988 and Bull. 4-1988, point 2.1.80; Supple
ment 5/88 - Bull. EC. 
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Preface 

Background 

Nearly 20 years ago the Commission proposed a 
statute for a company to be created under European 
law, since it considered that the existence of such a 
statute was necessary for the establishment of the 
common market. 

Since then the importance of such a company has 
become quite obvious in the context of completing 
the single market of 1992. At its meeting in Brussels 
in June 1987 the European Council requested the 
institutions concerned 'to make swift progress with 
regard to the company law adjustments required for 
the creation of a European company'. For this 
reason, at the suggestion of its President Mr Delors, 
the Commission decided to relaunch this initiative 
by means of a memorandum addressed to the Coun
cil, the European Parliament and the two sides of in
dustry. 

The conclusions reached by the Internal Market 
Council of I 8 November 1988 made it clear that the 
majority of the Member States were in favour ofthe 
guidelines proposed by the Commission, both as 
regards the optional character of a European com
pany and its independence of national laws and as 
regards the principle of rules dealing with the in
volvement of emplo)lees in the future European 
company. 

In November 1988 the Economic and Social Com
mittee, by a large majority adopted an opinion 
which was also favourable to the suggestions made 
in the Commission's memorandum, including those 
on the involvement of employees. 

Finally, on 16 March 1989 the European Parlia
ment also approved the Commission's proposal, em
phasizing particularly the fact that the European 
company would be a useful instrument for restruc
turing European businesses and especially for mak
ing them more competitive on the world market. 
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On the basis of these preliminary discussions the 
Commission on 12 July 1989, on the proposal of its 
Vice-President Mr Bangemann,.adopted a proposal 
for a statute for a European company. The objective 
was to free the companies of Member States from 
the legal and practical constraints arising from the 
existence of 12 distinct legal systems by creating a 
single European instrument. 

Why a Statute for a European 
company? 

The European company: 

(i)' is the first instrument that will enable businesses 
to carry out cross-frontier restructuring by means of 
an international assets merger rather than merely by 
means of a takeover bid. This is because in the pres
ent state of our law assets mergers are not legally 
possible until the proposal for a I Oth Directive, 
which is at present held up, can be adopted by the 
Council: 

(ii) will also be a very useful instrument for creating 
joint subsidiaries or holding companies of interna
tional groups. This Statute based on European law 
will be a means of overcoming major psychological 
obstacles, since it will avoid placing the firms con
cerned in the position of having to choose the struc
ture of a particular Member State in order to 
develop their activities in several Member States; 

(iii) will make it easier to manage transnational 
groups, since it will be possible for all the companies 
in a group to be managed in accordance with a com
mon strategy; 

(iv) will be useful not only to large businesses .but 
also to small ones. 1 At present the latter find it very 
difficult to cooperate on a cross-frontier basis since 

I For this purpose the minimum capital has been reduc
ed from ECU 250 000 to ECU 1 00 000. 
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they have to submit themselves to as many different 
legal systems as there are Member States involved. 

The Commission has received requests from a 
number of firms for such a statute for all the reasons 
just mentioned, but those interested will find on 
examining the text that there are a number of 
additional advantages: 

(i) as regards the tax aspect, the Statute takes into ac· 
count the specific nature of the European company, 
which will carry on its taxable activities through the 
medium of permanent establishments situated 
abroad. In this context the losses incurred by those 
establishments may be set against the company's 
profits; 

(ii) as regards the disclosure of information and the 
audit of annual and consolidated accounts Euro
pean companies will enjoy all the options open 
to the Member States under the fourth Direc
tive (78/660/EEC) and the seventh Directive 
(83/349/EEC); 

(iii) in order not to delay its adoption, the Statute 
does not contain any rules on groups of companies, 
which are not legally recognized in the majority of 
the Member States. However, in the States where a 
law on groups exists (the Federal Republic of Ger
many and Portugal) the European company will en
sure for minority shareholders and third parties the 
protection they enjoy under that law when their 
company is controlled by another. 

The essential characteristics of 
the Statute 

The European company will be based on an in
dependent law distinct from national laws, where 
reference will be made to the law harmonized at 
European level. The Statute will coexist with other 
forms of companies created under national law and 
will provide businesses with an additional option. 
The proposed Statute is thus an instrument that is: 

(i) optional for public limited companies from at 
least two Member States which desire to merge or to 
create a holding company. For creating a joint sub
sidiary the Statute is much more widely available, to 
all companies or firms or other legal bodies from at 
least two Member States; 

(ii) transnational, since it will make it possible to 
overcome the legal difficulties involved in associa-
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tions or mergers between companies established in 
two different Member States; 

(iii) attractive from a tax point of view since the basis 
of assessment for the European company will be 
calculated after setting off the losses incurred by per· 
manent establishments abroad. 

The involvement of employees in 
the European company 

The Statute proposed by the Commission also deals 
with the involvement of employees in the company. 
The substance of this may be summarized in a brief 
formula: no European company without a certain 
form of involvement, namely regular information 
for the employees, and consultation of them before 
implementation of decisions in certain defined 
cases. 

In practice the employees will be consulted on the 
company's main strategic decisions: 

(i) the closure or transfer of establishments or a 
substantial part thereof; 

(ii) substantial reduction, extension or alteration of 
the .activities of the company; 

(iii) the setting-up of a subsidiary or of a holding 
company; 

(iv) the establishment of long-term cooperation 
with other businesses, or its termination; 

(v) substantial organizational changes within the 
company. 

On the other hand, the day-to-day management of 
the European company will be solely the respon
sibility of the management. 

The Commission is submitting to the Twelve an op
tional system based on three models defining the in
volvement of employees in the company: 

(i) representation of the employees on the super
visory board or the administrative board; 

(ii) creation of a separate body representing the 
employees; 

(iii) other models drawn up by agreement between 
employers and employees. 
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A Member State will be permitted to limit the choice · 
of models for European companies having their 
registered office on its territory. Where several 
models are available the management of each of the 
founder companies must choose one on the basis of 
an agreement with the representatives of the 
employees. Since equivalence between the different 
models is ensured by the Statute it is for the manage
ment of the company to choose the model of 
representation of the employees which it regards as 
the most appropriate. 

* 
* * 

The Commission considers that the European com· 
pany will facilitate cross-frontier cooperation be· 
tween limited companies from different countries 
and hence will avoid the partitioning of the internal 
market into national markets. It will thus contribute 
to attainment of the 1992 objective. 

s. 5/89 9 

Barbara
Text Box
9-10

Barbara
Sticky Note
Completed set by Barbara



Introduction 

The European company (Latin Societas Europaea, 
SE) is designed to enable companies governed by the 
laws of different Member States to choose a struc
ture for cooperation and restructuring suited to the 
dimensions of the large market to be achieved in 
1992. It aims to free companies from the legal and 
practical constraints arising from the existence of 12 
separate legal systems by offering them an optional 
structure based on Community law and independ
ent of national laws in so far as these have not been 
harmonized. As long ago as 1970, the Commission 
put forward a proposal based on Article 235 of the 
EEC Treaty.1 This proposal was amendtxl in 1975.2 

The Council suspended work on it in 1982. It was 
suggested that this project should be revived as part 
of the drive towards completing the internal market. 
In June 1987 the European Council in Brussels re
quested the institutions concerned to make swift 
progress with regard to the company law ad
justments required for the creation of a European 
company.'3 On 8 June 1988 the Commission sub
mitted a memorandum describing the main dif
ficulties and sketching solutions.4 

The text now proposed is in two parts. It brings 
together in a Regulation based on Article I OOa all 
the rules necessary for the creation and operation of 
the SE, except those dealing with the involvement 
of employees in the SE. The latter rules form the 
subject of a complementary Directive, in view of the 
diversity of national rules and practices on that sub-

. ject. The Regulation and the Directive form a com
posite whole, and must be applied together. 

In order to make the Statute attractive to small 
businesses, the minimum capital requirement has 
been lowered from ECU 250 000 to ECU I 00 000 
(Title I). 

Title II, on methods of formation, is based on the 
1975 proposal. An SE may be set up by merger, by 
the formation of a holding company, or by the for
mation of a joint subsidiary. The procedure for for
mation by merger is based largely on Directive 
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78/855/EEC, supplemented to take account of the 
cross-border aspect of the proposal for a lOth 
Directive. 

Title III, on capital, shares and debentures, has been 
revised in the light of Directive 77/91/EEC. 

The structure ofthe SE is dealt with in Title IV; here 
the proposal takes account of progress in the Coun
cil's discussion of the proposal for a fifth Directive, 
and retains the option of either a one-tier board 
system or a two-tier system with a management 
board and a supervisory board. 

For the preparation, publication and auditing of an
nual accounts and consolidated accounts (Title V), 
the Statute refers to the accounting directives, 
namely Directives 78/660/EEC, 83/349/EEC and 
84/253/EEC. 

The options left to the Member States in Directives 
78/660/EEC and 83/349/EEC have been given to 
theSE. This has been done in order to avoid having 
to renegotiate those directives. 

The Statute no longer contains any provisions con
cerning groups (Title VI), because there is currently 
no need for specific rules for SEs in this area. TheSE 
will be treated in the same way as other companies 
governed by the legislation of the Member State in 
which they have their registered office. The Com
mission is studying the need for coordination of the 
laws of the Member States in this respect. 

Winding up and liquidation (Title VII) are matters 
which have not yet been harmonized. The proposed 
regulation restricts the grounds on which an SE may 
be wound up, and settles only the questions which 

1 OJ C 124, 10.10.1970; Supplement 8/70- Bull. EC. 
2 Supplement 4/75- Bull. EC. 
3 Bull. EC 6-1987, point 1.1.4. 
4 Bull. EC 6-1988, point 2.1.127 and Supplement 3/88-

Bull. EC. 
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are essential for the protection of the shareholders at 
this delicate stage of the life of the company. 

Given the complexity of the question of the in
solvency of an SE, the proposal contents itself with 
a reference to the law of the Member State in which 
the SE has its registered office. 

Title VIII refers to Title II for cross-border mergers 
and to the laws of the Member States, as harmon
ized by the third Directive, for domestic mergers. 

i 
As far as tax arrangements are concerned (fitle IX), 
the SE will be subject to the tax law of the country 
in which it has its registered office. Losses suffered 
by an SE's permanent establishments abroad can be 
offset against its profits. This provision is indispen
sable in order to overcome the obstacles which an 
SE would otherwise encounter in its business, which 
by its nature is cross-border business. 

To avoid any discrimination against other firms car
rying on business across borders," the same rules will 
be proposed as a directive for other legal forms of 
undertaking. 

The involvement of employees in the SE is dealt 
with by means of a Directive, which is an indispen-
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sable complement to the Regulation. The term 
'employees' corresponds to the 'workers' referred to 
in Title III of Part Two of the Treaty. It comprises 
persons with a contract of service, of whatever kind, 
to an employer. It covers the various categories of 
staff employed by businesses in the Community. 
Employees are to play a part in supervision and in 
the definition of strategy. Three models of participa
tion are provided for: participation in determining 
the membership of the supervisory board (model 
one), participation through a staff representative 
body distinct from the governing bodies of the com
pany (model two), and a form of participation to be 
established by collective agreement (model three). 
A Member State may restrict the choice of models 
open to SEs having their registered office in its ter
ritory. The management or administrative boards as 
the case of the founder companies may be and the 
representatives of the employees of those companies 
are to agree on the choice of a model. If they fail to 
reach agreement the management board is to choose 
a model, since there can be noSE without participa
tion, and the models all confer equivalent rights on 
the employees. If model three is chosen but no agree
ment is reached on the form, a standard model is to 
be applied, to be drawn up by the State and satisfy
ing the information and consultation requirements 
laid down in the Statute. 
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Proposal for a Regulation 

Commentary on the Articles 

TITLE I 

General provisions 

Article 2 

The Statute provides three ways of forming an SE. 

1. Only public limited companies can set up an SE 
by merger (assets merger) or by formation of a 
holding company. This is because the necessary ex
change of shares will only be possible if both the 
founders are public limited companies. 

If private limited companies wish to form an SE they 
will first have to become public limited companies in 
accordance with their domestic Jaw. 

2. The scope for setting up an SE by forming a joint 
subsidiary is wider. Participation is open to all legal 
bodies governed by public or private law, whether or 
not they are in company form and indeed whether 
or not they have legal personality, and regardless of 
whether they carry on a commercial activity or just 
an activity with an ultimate economic purpose. This 
very broad concept is based on that adopted for the 
European Economic Interest Grouping (EEIG) 
established by Council Regulation (EEC) No 
2137/85 of 25 July 1985.1 

On grounds of legal certainty and for technical 
reasons it has not been possible to make provision 
for the conversion into an SE of a company incor
porated under national law and having branches in 
several Member States. Such a company could set 
up an SE by merging at least two subsidiaries in dif
ferent Member States. 

Article 3 

1 and 2. An existing SE may be party to the forma
tion of another SE by merger or formation of a 
holding company or joint subsidiary. 

s. 5/89 

3. An SE may also set up one or more subsidiaries, 
but in order to avoid the creation of'cascades'ofSEs, 
an SE which is itself a subsidiary of an SE cannot 
create further subsidiary SEs. 

Article 4 

I. The amended proposal of 19752 would have ni
quired a minimum capital of ECU 250 000 where an 
SE was set up by merger or formation of a holding 
company and ECU 100 000 where the new SE was 
a joint subsidiary or a subsidiary of another SE. 

This distinction has been dropped. The minimum 
capital for an SE is now ECU 100 000 in all cases. 
The intention is to make it easier for small businesses 
to take advantage of the Statute. There is also the 
fact that once a subsidiary SE has been set up it will 
have its own independent existence; it may be 
bought or may itself set up subsidiaries. There will 
then be nothing to distinguish it from other SEs set 
up by merger or by the formation of a holding 
company. 

The figure of ECU 1 00 000 is close to that laid down 
for domestic public limited companies in the laws of 
most of the Member States under Directive 
77/91/EEC. The capital need only be 25% paid up 
(see Article 38(2)). 

2 and 3. Where an SE is set up to carry on a regulated 
activity, it will of course be subject to the specific re
quirements governing that activity. An SE may be 
a credit institution. In that case the minimum capital 
is that required by Article 3 of the proposal for a sec
ond Council Directive on the taking-up and pursuit 
of the business of credit institutions.3 

OJL 199, 31.7.1989, Bull. EC 7/8-1985, point 2.1.10. 
Supplement 4/75- Bull. EC. 

3 OJ C 84, 31.3.1988; Bull. EC 1·1988, points 1.2.1 to 
1.2.3 
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The figure given there is ECU 5 million, which may 
be reduced to ECU l million in certain cir
cumstances. 

In the case of insurance undertakings, the text 
makes reference only to the laws of the Member 
State in which the SE has its registered office, even 
though there has already been Community-level 
harmonization in this field. The capital required 
does not correspond in all Member States to the 
'solvency margin' referred to in Directives 
73/239/EEC1 of 24 July 1973 and 79/267/EEC2 of 
13 March 1979 on the taking-up of the business of 
indirect insurance. 

Article 5 

The registered office of the SE designated in the 
statute must be the place where it has its central ad
ministration, that is to say its siege reel or real seat. 
This use of the siege reel concept is important in 
several respects. Firstly, it reflects the dominant 
thinking in the Member States. Secondly, it allows 
the law of one specific Member State to be applied 
to the SE, either as the normal rule (where an ex
press reference is made by the statute itself, for ex
ample) or in the absence of any other rule (e.g. Arti
cle 7(l)(b)). 

The transfer of an SE's registered office may be 
decided in the same way as an amendment of its 
statutes (Article 81 (h)). 

Article 6 

This Article defines what 'controlled undertaking' 
and 'controlling undertaking' mean in the Statute. 

These definitions are needed despite the fact that 
the Statute does not lay down any rules dealing 
specifically with the management of a group headed 
by the SE, mainly in order to prevent an SE from 
subscribing for or acquiring its own shares through 
the agency of a controlled undertaking (Article 48( l) 
and Article 49(1) and (9)). They are necessary also in 
order to determine the law applicable under Article 
114(1) and (2). 

The definition is based on Article 8 of Directive 
88/627/EEC3 of 12 December 1988 on the informa
tion to be published when a major holding in a listed 
company is acquired or disposed of. The tests chosen 
are simple and easy to apply. 
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Article 7 

This Article defines the scope of the Statute in rela
tion to the laws of the Member States. A distinction 
has to be drawn between the matters which are 
regulated by the Statute and those which are not. 

1. Wher~ a matter is regulated by the Statute, the 
Statute should be as independent as possible of na
tionallaw so as to ensure that from the firm's point 
of view it does represent a simplification and an im
provement over the existing position. The amended 
proposal of 19754 excluded the law of the Member 
States entirely. The Statute which resulted was too 
extensive, detailed and inflexible. The new draft 
simplifies matters by referring to the domestic law of 
the Member State in which theSE has its registered 
office whenever the company law directives have 
harmonized or are in the process of harmonizing the 
national rules (disclosure, accounts, mergers, etc.). 
Reference has also had to be made to national law 
in fields where Community rules cannot be expected 
in the near future (groups of companies, winding up 
and liquidation, etc). 

If a question of law arises on a matter covered by the 
Statute but not expressly determined by it, the na
tional courts will have to fill the gap by looking in 
the first place at the general principles upon which 
the Statute is based. If the question cannot be settled 
in that way the Statute refers to the law applying to 
public limited companies in the Member State in 
which the SE has its registered office. 

Thus the demarcation line between the provisions of 
the Statute and the ordinary provisions of national 
law is clearly marked out. The adoption ofthe EEIG 
Regulation, which takes the same approach, shows 
that coexistence of this kind is possible_ 

2. Paragraph 2 makes provision for the special situa
tion in the United Kingdom, where Scottish law is 
different from that in force elsewhere. 

3. Provision is then made for matters which are not 
governed by the Statute. They are excluded from its 
scope, and subject to the law of the Member States. 
The law applicable in a particular case is to be deter
mined in accordance with the private international 
law of the forum. 

I OJ L 228, 16. 8. 1973; Bull. EC 7/8-1973, point 2.1.22. 
OJ L 63, 13.3. 1979; Bull. EC 3-1979, point 2.1.34. 
OJ L 348, 17.12.1988, Bull. EC 12-1988, point 
2.1.146. 

4 Supplement 4/75 - Bull. EC. 
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4. The Statute requires Member States to treat SEs 
in the same way as public limited companies incor
porated under their domestic law. This will apply for 
example with regard to the taking-up of various 
kinds of business, capacity to borrow, the issuing of 
securities, and the listing of such securities on a 
stock exchange. The only privilege that the Statute 
confers on theSE is the Community character of its 
structure. Companies in the form of SEs and com
panies incorporated under domestic law are thus on 
an equal footing in terms of competition. 

Article 8 

I. An SE is set up by being entered in a register 
designated by the law of the Member State in which 
it has its registered office in accordance with Article 
3 of Directive 68/15I/EEC. The use made here of a 
system which exists in all Member States makes it 
unnecessary to establish a European commercial 
register and to confer jurisdiction on the Court of 
Justice to hear actions in respect of the formation of 
any SE. 

2. Any branch opened by an SE in a Member State 
other than that in which it has its registered office 
is to be registered in that other Member State, in 
order to ensure that shareholders and outsiders are 
fully informed. The procedure to be followed is the 
one laid down for branches by Articles l to 3 of the 
amended proposal for an II th Company Law Direc
tive, which is itself based on the system established 
for companies by Directive 68115I/EEC. 

Article 9 

Documents concerning theSE are to be disclosed by 
the means laid down in the laws of each Member 
State in accordance with Article 3 of Directive 
68115 1/EEC. That system consists of entry in a 
register and publication in a national gazette. Only 
then may those documents be relied upon against 
third parties. 

Article 10 

Notice is to be given in the Official Journal 
whenever an SE is formed or the liquidation of an 
SE is terminated. This type of publicity seems impor· 
tant given the nature of an SE's business, which is 
by definition transnational. But publication of this 
notice will have no legal implications. The relevant 
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events can be relied upon against third parties from 
the date of the notice referred to in Article 9. 

Article 11 

This Article lists the details which must be supplied 
on an SE's business documents and those of any 
branch in another Member State. The list is fuller 
than that in Article 4 of Directive 68/151/EEC. 

TITLE II 

Formation 

SECTION 1 

General 

Article12 

This Article defines the concept of founder com
panies for the purposes of Title II. This is necessary 
since public limited companies are no longer the on
ly legal bodies which may participate in forming an 
SE. 

Articles 13 and 14 

These two Articles relating to the instrument of in
corporation of the SE and to the experts' report on 
non-cash consideration refer back, as far as the con
ditions to be fulfilled by the latter are concerned, to 
provisions of national law. 

Article 15 

The task of ensuring that the rules governing the for
mation of the SE are complied with is entrusted to 
the national authorities which carry out that task 
for all other public limited companies. However, the 
Statute stipulates that Member States must ensure 
that such supervision is effective and that it covers 
the conditions laid down both by the Statute and by 
national law. 

Article 16 

This Article defines the date on which theSE begins 
to exist. 
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SECTION 2 

Formation by merger 

Article 17 

The wording of this Article, which describes the 
merger process, is based on Directive 78/855/EEC 
and on the proposal for a 1Oth Directive on cross
frontier mergers. The formation of an SE by merger 
is based on an identical legal mechanism to that laid 
down by the proposal for a 1Oth Directive, since it 
involves the merging of two companies from dif
ferent Member States. The rights of the employees 
of the merging companies are protected in each 
Member State in accordance with Council Directive 
771187/EEC1 of 14 February 1977 on the 
safeguarding of employees'rights in the event of 
transfers of undertakings, businesses or parts of 
businesses. 

Articles 18 and 19 

The draft terms of merger, which are common to all 
the founder companies, set out certain details, an ex
haustive list of which is given in the interests of 
greater clarity. 

The arrangements for publishing the draft terms of 
merger are the same as those laid down for domestic 
mergers. 

In view of the cross-frontier nature of the merger, 
however, more extensive publication of certain in
formation is required. 

Articles 20 and 21 

The board of each of the merging companies is re
quired to draw up a detailied report to shareholders 
justifying the merger. This report is examined by ex
perts who are responsible in particular for checking, 
on behalf of shareholders, whether the share ex-. 
change ratio is fair and reasonable. 

Article 22 

A merger has always to be approved by a general 
meeting of each of the founder companies. The 
resolution approving the merger is subject to the 
same conditions as apply in the case of domestic 
mergers. 
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Article 23 

Claims which originated prior to publication of the 
draft terms of merger and which have not yet reach
ed maturity at the time of publication are governed 
by those provisions of the national law governing 
the founder companies which relate to the ar
rangements for protecting the interests of creditors. 

Articles 24 and 25 

The provisions relating to the supervision and con
trol of compliance with merger requirements lay 
down certain rules for synchronizing supervisory 
procedures so as to prevent irreversible situations. 
The date on which the merger takes effect thus 
follows the completion of all the checks carried out 
on the founder companies and is determined by the 
law of the Member State in which theSE is to have 
its registered office. 

Articles 26 and 2 7 

The merger must be made public before it can 
become effective against third parties. 

The merger entails the transfer of all the assets and 
liabilities of the founder companies to the SE. 

Article 28 

The liability of members of the administrative board 
or management board and of the experts of the 
founder companies is governed by the law of the 
Member State in which the founder company con
cerned has its registered office, subject to the 
minimum requirements laid down in the third 
Directive being observed. 

Article 29 

This Article limits the grounds on which a merger 
may be declared null and void to cases where one or 
other of the supervisory procedures has not been 
carried out. 

It also seemed desirable, in order to limit the danger 
of mergers being declared null and void, to protect 
the cross-frontier merger from such a declaration 

I OJ L 61, 5.3.1977; Bull. EC 2-1977, point 2.1.23. 
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where it is not provided for in the law of the State in 
which theSE has its registered office, since that com
pany only comes into existence when the merger has 
been completed. 

Article 30 

This Article lays down the rules applicable to the for
mation of an SE by merger where one of the founder 
merging companies holds all or part of the capital of 
the other. 

SECTION 3 

Formation of an SE holding company 

Article 31 

The economic aim underlying the formation of a 
holding company is to enable the shareholders of the 
founder companies to participate in the profits of the 
holding company; for that reason, an exchange of 
shares has to take place. As a result of that exchange, 
the holding company becomes the sole holder of all 
the shares in the founder companies; it is therefore 
appropriate that the application of national provi
sions providing for the founder companies to be 
wound up in .such cases should be expressly ex
cluded. 

Article 32 

The provisions of this Article relating to the forma
tion of an SE holding company refer to the provi
sions relating to formation by merger. 

Article 33 

This Article introduces a system for informing the 
employees of founder companies about the implica
tions of the formation of the holding company. 

SECTION 4 

Formation of a joint subsidiary 

Articles 34 and 35 

The provisions relating to the formation of a joint 
subsidiary are worded so that the decision to set up 
an SE is not a matter for the boards of the founder 
companies but for their general meetings; the 
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Statute governs the approval of the formation of a 
joint subsidiary only where one of the parent com
panies is an SE. 

SECTION 5 

Formation of a subsidiary by an SE 

Articles 36 and 37 

This is the only case where the formation of an SE 
does not presuppose the existence of two com
panies from different Member States; this require
ment of a foreign element is nevertheless observed 
in the formation of the parent SE. 

Unlike national public limited companies, therefore, 
an SE, acting alone, may set up a subsidiary having 
the same legal form as the parent company. 

TITLE Ill 

Capital - Shares - Debentures 

Article 38 

Paragraph 2 

The rule that shares must be 25% paid up represents 
an average of the rates in the Member States, and 
has been taken over from Directive 77/91/EEC. 

The obligation to transfer in full any consideration 
other than cash is a protection against fictitious con
sideration, and one of the simplest ways of ensuring 
that a subscriber offering consideration other than 
cash does in fact transfer it. 

Paragraph 3 

Contributions must be realizable. In order to pro
vide security for creditors, promises to perform 
work or to supply services which cannot be con
verted into money are not permitted. 

Article 39 

This Article provides some security for creditors. It 
accepts, however, that professional intermediaries 
placing shares may buy them below par, the dif
ference representing payment for their services. 
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Article 41 

This Article states a general principle deriving from 
the dual nature of share capital, which is at the same 
time the sum ofthe contributions which allow the 
company to be set up and the company's fund for 
safeguarding creditors. Shareholders cannot be 
dispensed from the obligation to furnish their con
sideration, except in the event of a reduction in the 
subscribed capital. 

Article 42 

Paragraph 1 

Article 38 has already laid down a minimum propor
tion in which the shares must be paid up on the for
mation of the company; the same proportion applies 
to an increase in capital. 

Paragraph 2 

The requirement of a report on the valuation of any 
consideration other than cash represents a 
safeguard for those subscribing cash and for 
creditors. The valuatioq must be objective, and 
therefore carried out outside the company by in
dependent valuers. 

Paragraph 4 

An increase in the subscribed capital can be regar
ded as an amendment of the statutes. The requi
rement of a resolution of the general meeting is 
therefore an indispensable safeguard. 

Paragraph 5 

The restriction to available reserves is intended to 
ensure that reserves legally required cannot be 
capitalized, while anything in excess may be. Pro
portionate distribution of new shares protects the 
existing shareholders. An exemption has been pro
vided for to allow for distribution of the new shares 
to the employees. 

Article 43 

Paragraph 1 

Provision is made for authorizing an increase in 
capital, with a maximum set by the statutes or the 
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general meeting in the interests of the shareholders. 
But any increase in the subscribed capital is not to 
exceed one half of the capital already subscribed. 

Paragraphs 2 to 4 

These paragraphs make it clear that the powers of 
the management board or the administrative board 
are merely delegated powers in relation to the 
powers of the general meeting. 

Article 44 

The principle of a preferential right of subscription 
is laid down in order to provide protection for the 
existing shareholders when the capital is to be in
creased by the issue of new shares for cash. The 
shareholder is entitled not to see his own participa
tion in the SE reduced by the issue of new shares. 
But exceptions have to be made in order to prevent 
this individual safeguard for the shareholder from 
damaging the interests of the company and making 
it more difficult to obtain outside finance. Where 
any such exception is to be made the shareholders 
must have been properly informed. 

Article 45 

Paragraph 1 

The procedure laid down for reductions of capital is 
intended to ensure equal treatment of shareholders. 

Paragraph 2 

This paragraph also represents an application of the 
principle of equal treatment of shareholders. 

Paragraph 3 

A reduction of capital may not bring the capital 
below the prescribed minimum, except in response 
to losses. But in that case the capital must then be 
brought back to the prescribed minimum or above 
it. 

Paragraph 4 

A reduction in capital in response to losses must not 
make it possible to circumvent safeguards for 
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creditors. The economic purpose of a reduction is to 
allow the capital to be increased at the same time or 
later, so as to obtain fresh resources for an SE in dif
ficulties. An increase will be impossible while the 
balance sheet shows a loss and the accounting value 
of the old shares is therefore below par. 

Article 46 

Creditors who dealt with the SE before its capital 
was reduced must be protected. They are generally 
to be entitled to security; the manner in which this 
right is exercised is to be governed by the law of the 
Member State where the company has its registered 
office. 

Article 48 

Paragraph 1 

An SE may not subscribe for its own shares. This 
ban extends to undertakings it controls, as other
wise the major part of a stake held by the SE in a 
controlled undertaking could find its way back into 
its own capital via a stake held by the controlled 
undertaking in the parent SE. This would indi
rectly reduce the SE's capital. 

Paragraph 2 

This paragraph extends the protection of the capital 
provided by paragraph 1 where the company 
subscribes for its own shares through a person acting 
on its behalf. 

Paragraph 3 

This sanction provides greater flexibility than 
would nullity of the subscription, without intro
ducing joint and several liability. 

Article 49 

Acquisition by an SE of its own shares infringes the 
principle that the capital must be kept intact, and is 
therefore generally prohibited. Paragraph 2 sets out 
certain exceptions, which involve rio appreciable 
danger to third parties or shareholders. It is enough 
that they should be regulated, and this is done in 
paragraphs 3 and 4. 
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Paragraph 5 

This ban is an extension of the rule in paragraph 1. 
The holder of a right of usufruct may have voting 
rights (Article 92 (4)), and this extension is necessary 
to avoid the danger of abuse which would arise if the 
company could exercise voting rights attached to its 
own shares. 

Paragraph 9 

In line with paragraph 1, any undertaking coming 
under the SE's control is also required to dispose of 
any shares it holds in the SE. 

An SE which acquires its own shares as a result of 
a universal transfer of assets does not thereby 
infringe the ban in paragraph 1. But the shares must 
be disposed of within 18 months. 

Paragraph 10 

This provision covers distribution to the employees. 

Paragraph 11 

This provision prevents any abuse of the SE's own 
shares, and ensures that the obligation to dispose of 
or distribute shares will be complied with. The ac
quisition by a company of its own shares can be 
regarded as repayment of capital. Such a share 
therefore has no intrinsic value in the SE's capital. 
It no longer forms part of the net assets; the holding 
of a stake in the net assets is not based on the share, 
except in a purely formal sense, but in reality on the 
contribution made. Consequently, no rights should 
attach to a share in the company which is held as 
part of the company's own assets. 

Article 50 

This provision reflects a fundamental concern for 
clarity in relations within companies. The purpose is 
to identify any shareholder able to exercise in
fluence in the SE. 

Article 52 

Paragraph 1 

The ban on fixed interest represents an application 
of the principle that there should be no distribution 
without profit. 

19 



Paragraphs 2 and 3 

Non-voting shares are permitted under specified 
conditions. 

There can be no other restriction or extension of 
voting rights. This would in particular prohibit 
shares carrying a right to nominate members of the 
supervisory board. 

Paragraph 5 

This represents an application of the principle of 
equal treatment of shareholders. 

Article 58 

Paragraph 1 

It is right and proper that the issue of debentures 
convertible into shares in conjunction with an in
crease in capital should be governed by the same 
rules with regard to the powers of the decision-mak
ing bodies involved and the same procedure follow
ed as a straightforward increase in capital. 

Paragraph 3 

This provision protects the holders of convertible 
debentures. The proportion of holders whose rights 
may be affected is restricted by the second sentence. 

Article 59 

In the interests of the shareholders it is appropriate 
to require that any issue of debentures carrying the 
right to a share in profits be decided in the same way 
as an amendment to the statutes, and that the 
shareholders be given a right of subscription similar 
to their right in the event of an issue of convertible 
debentures. 

TITLE IV 

Governing bodies 

Article 61 

On the question of governing bodies, the Statute is 
based on national company law and on the amended 
proposal for a fifth Directive on the structure of 

20 

public limited companies; it makes provision for a 
separation of powers between the general meeting 
of shareholders, which is to decide certain major 
items of business, and the bodies which are to 
manage and represent the SE. 

The management and representation of theSE is to 
be the function either of a management board, with 
a supervisory board monitoring its activities (the 
two-tier. board system), or of an administrative 
board (the single-tier system) TheSE's founder com
panies are authorized to choose between the two 
systems; detailed rules for each system are spelt out 
in Section 1 and Section 2. Section 3 sets out rules 
common to both systems, while Section 4 contains 
detailed rules governing the general meeting. 

SECTION 1 

Two-tier board system 

Sub-section 1 

MANAGEMENT BOARD 

Article 62 

The most important characteristic of the two-tier 
system is that the members of the management 
board are always to be appointed by the supervisory 
board; the two bodies are kept separate by a rule 
preventing the same person from serving on both at 
the same time. 

Sub-section 2 

SUPERVISORY BOARD 

Article 63 

The members of the supervisory board are to be ap
pointed by the general meeting and, where the SE 
uses a model of employee participation which so re
quires, by the employees too. 

Article 64 

To be able to perform its function the supervisory 
board is to receive a quarterly report on the com
pany's affairs. The supervisory board must be able 
to require the management board to provide infor
mation or a special report on any matter concerning 
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the company at any time, and must be able to carry 
out any enquiries necessary for the performance of 
its duties. Any member may also require that infor
mation be given to the supervisory board as a whole; 
but in order to avoid duplication such requests must 
be made through the chairman of the board. 

Article 65 

To ensure that the supervisory board functions pro
perly it is to be convened not only at the chairman's 
initiative or at the request of the management board 
but likewise at the request of any of its members. 
Like the preceding article, this provision is necessary 
in order to a void any possibility of collusion between 
the management board and a majority on the super
visory board. 

SECTION 2 

Single-tier system 

Article 66 

This Article defines the fundamental characteristics 
of the single-tier structure. The administrative 
board must have at least three members, appointed 
by the general meeting and, where the model of par
ticipation in use requires it, by the employees. All 
the members are to designate one or more executive 
members from among its own members, and to 
delegate the management and representation of the 
company to them; the main function of the other 
members is to supervise the executive members; in 
order to strengthen the position of the non-ex
ecutive members, they are to be more numerous 
than the executive members. 

Article 67 

The board is to meet at least once every quarter to 
allow the executive members to report to the whole 
board, and so to enable the non-executive members 
to supervise the management and progress of the 
company's affairs. All members of the ad
ministrative board have the same rights and obliga
tions, apart from the actual management of the 
company; it does not appear necessary to make pro
vision for an individual right of access to informa
tion or of enquiry as in Article 64(3) and (4). 
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SECTION 3 

Rules common to the single-tier and two-tier 
board systems 

Article 68 

The better to ensure that the members of the govern
ing bodies can be held responsible for their acts it 
was felt useful to state the principle that they can be 
appointed only for a specific period of time, which 
is not to exceed six years. 

Article 69 

The functions of the members of the governing 
bodies are such that they can properly be carried out 
only by natural persons. The admission of legal per
sons to any of these bodies has therefore to be sub
ject to special rules, first and foremost the require
ment that such a legal person must appoint a natural 
person to represent it in the performance of its duties 
on the relevant board. 

Paragraph 4 has been included to allow representa
tion of a minority of shareholders on the ad
ministrative or supervisory board. Particularly 
where an SE has been set up as a joint subsidiary, it 
may be important to a founder company with a 
minority holding in the capital to have the assurance 
that its interests will be represented on the board. 
There would be no such assurance if the members of 
the administrative or supervisory board were 
elected under the general rules in Article 94(2), ac
cording to which resolutions of the general meeting 
are to require a majority. 

Article 70 

The main purpose of this Article is to allow a list of 
alternative members to be elected, so that there will 
be no need to set the expensive election procedure 
in motion every time there is a vacancy on the 
board. 

Article 71 

This provision deals with the representation of the 
company in dealings with third parties, and is closely 
based on the rules in Directive 68/151/EEC, both as 
regards the question of whether those acting for the 
company are to do so together or may do so alone 
and as regards the appointment of persons ·With 
general authority to represent the company. 
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Article 72 

The supervisory board or non-executive members 
are confined to supervising the management of the 
company_ But it does not contradict this principle to 
require that development programmes and 
strategies and other measures of major importance 
to the company be decided by the management 
board or the executive directors only with the agree
ment of the supervisory board or of the ad
ministrative board as a whole. Even though 
authorization for a particular operation has to be ob
tained, it is the management board or the executive 
directors who will take the decision and implement 
it. 

Article 73 

This provision is intended to prevent members of the 
governing bodies from abusing their powers in their 
personal interest and to the detriment of the com
pany. It does not prohibit transactions of the kind at 
issue, but seeks to provide an effective means of con
trol by making them subject to authorization. 

Article 74 

Every member of a board is to have the same rights 
and obligations even though certain responsibilities 
of the board may be entrusted to particular 
members. One of the main obligations of board 
members is the obligation to protect confidential in
formation. This Article also makes it clear that the 
fundamental duty of the members of the governing 
bodies of the company is to act in the interests of the 
company. 

Article 75 

The general rule is that the power to appoint the 
members of the supervisory board or the ad
ministrative board is accompanied by the power to 
remove them at will. 

This Article also lays down a procedure for the 
removal of members by the courts, acting on the ap
plication of bodies or persons who do not have 
power to appoint the members concerned. This ex
ception is also necessary where, in accordance with 
the model of employee involvement, members of the 
board are co-opted. 
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Article 76 

This provision lays down the basic rules for the 
quorum and majority required for board decisions. 

Article 77 

This Article and those following it deal with the 
liability of the governing bodies of the SE for loss 
wrongly caused to the company. There is to be 
liability only if the company has suffered damage. 
Thus there has to be a causal link between the act 
done and the damage itself. 

Where the governing body has more than one 
member, it is difficult for an outsider to know which 
member may have caused the damage; the provision 
therefore makes all the members of the relevant 
body jointly and severally liable, whatever the 
nature of the act. 

Under the ordinary principles of civil law a person 
who has suffered damage is required to prove that 
the person who caused it was at fault. This rule here 
would defeat many actions for liability, as it would 
be very difficult for an outsider to verify what was 
done inside the company. The burden of proof has 
therefore been reversed, and the members of the 
board required to prove that no fault is attributable 
to them personally. 

Article 78 

This provision sets out to clarify the procedural rules 
governing actions brought on the company's behalf 
against members of the governing bodies. An action 
may be brought by the administrative board or by 
the supervisory board; an action must be brought if 
the general meeting so decides. 

The provision also gives minority shareholders and 
creditors the right to bring actions on behalf of the 
SE. 

Article 79 

This provision allows the SE to waive its right to 
bring an action for damages, but imposes certain 
conditions to ensure that the rights to bring such ac
tions conferred by the earlier articles do not become 
illusory. 
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Article 80 

The severity of the rules on liability is balanced by 
.the imposition of a period of limitation, which in 
view of the cross-border character of the SE is set at 
five years. 

SECTION 4 

General meeting 

Article 81 

A number of major steps require a resolution of the 
general meeting: the list given here is not an ex
haustive one. 

The Statute draws no distinction between ordinary 
and extraordinary general meetings. It does 
however require a qualified majority rather than a 
simple majority in certain cases. 

The provisions set out in this section are intended to 
protect the rights of shareholders at general 
meetings and to provide safeguards against certain 
decisions which may be taken by such meetings. 

Article 82 

In accordance with a principle common to all 
Member States, a general meeting must be held at 
least once a year. This is made necessary by the need 
to approve the annual accounts. 

But given the long list of matters necessitating a 
resolution of the general meeting, it must be possible 
to call a general meeting as the conduct of the com
pany's affairs requires. The management board or 
the administrative board must therefore be entitled 
to call a general meeting at any time, and this power 
must not be restricted by the statutes. 

Article 83 

A minority of shareholders as defined in Article 75 
must also be able to require a general meeting. 

While shareholders must be prevented from abusing 
this power, the governing bodies of the company 
cannot be allowed to have the last word, so the 
shareholders should be authorized to refer the mat· 
ter to the courts if their request is not complied with 
within one month. 
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Article 84 

The method of calling the general meeting must be 
such that news of it can reach all shareholders. 

The minimum information which must be provided 
by the notice of the meeting is laid down ·in the 
Statute. There is no need to comment on the details 
listed, although it is important that the shareholder 
should know whether he is being called to an or
dinary, extraordinary or special meeting, since the 
rules for the quorum and majority will be different 
depending on the nature of the meeting. 

The laws of all Member States lay down a minimum 
period between notice and meeting, but the periods 
set vary between five days and one month depend
ing on the Member State. 

Shareholders have to be allowed sufficient time to 
prepare to attend the general meeting or to arrange 
to be represented there; it must be borne in mind 
that a steadily growing number of shareholders may 
be resident outside the country where the company 
has its registered office, and that short deadlines 
would prevent them from attending. Nor would the 
arrangements for proxies and for the amendment of 
the agenda by a minority be able to function without 
sufficiently long deadlines. The Statute therefore 
lays down a period of one month. 

Article 85 

A minority of shareholders equal to that entitled to 
call a general meeting should also be in a position to 
have one or more additional items included on the 
agenda of a general meeting already called. It may 
be that for one and the same meeting various 
minorities will cause various amendments to be 
made to the agenda. As the notice of the meeting is 
to be published one month before the meeting takes 
place, requests for the inclusion of additional items 
are to be put forward within seven days of the first 
notice; this will enable the company to notify all 
shareholders of the amended agenda, through the 
same channels as those laid down for the calling of 
the meeting, not less than seven days before the 
meeting takes place. 

Article 86 

The Statute prevents attendance at the general 
meeting being made subject to conditions other than 
procedural formalities such as the deposit of share 
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certificates with a notary, a bank or the company 
itself, notification by the shareholder of his inten
tion to attend the meeting, or proper recording of 
registered shares in the company register. The 
statutes may not, for example, require possession of 
a stated number of shares as a qualification for at
tendance. 

Article 87 

It often happens that the shareholder is unable or 
unwilling to attend the general meeting, particularly 
if he is not resident in the country in which the com
pany has its registered office. Representation by 
proxy is provided for in all Member States. The 
Statute recognizes this right and prohibits any provi
sion to the contrary in the statutes. 

In certain companies it may be useful to restrict the 
categories of persons who may be appointed as prox
ies. These restrictions are to be laid down by the law 
of the place where the company has its registered of
fice or in the statutes; a shareholder may always ap
point another shareholder as his proxy. 

To make it easier to verify the proxy's credentials, he 
must be nominated to the company in writing; the 
company is to preserve the document for at least 
three years, the same period as that laid down for the 
other documents relating to the meeting such as the 
attendance list and the minutes. 

Article 88 

Article 87 will not be sufficient where bodies such as 
associations of shareholders or credit institutions 
ask the shareholders to give them proxies and 
themselves designate later the persons who are to ex
ercise them. Additional guarantees are needed here 
to ensure that the proxy votes in accordance with 
the instructions given. 

By way of exception the proxy may depart from the 
shareholder's instructions or the statement made to 
the shareholder; he must then inform the 
shareholder accordingly as soon as possible and pro
vide all necessary explanations. 

Article 89 

The notice convening the general meeting does not 
provide the shareholders with sufficient informa
tion regarding certain particular decisions to be 
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taken by it. The statute therefore provides that cer
tain documents are to be available to every 
shareholder, at the latest by the date of dispatch or 
publication of the notice. The main such documents 
are the annual accounts and the auditors' report; the 
texts of agreements requiring approval by the 
general meeting must also be available. 

Article 90 

It is not enough to give the shareholders the right to 
put questions to the management at the general 
meeting; the management must also be required to 
supply the information requested. 

The information requested may be refused if it 
would be likely to cause harm to the company or if 
its disclosure would be incompatible with a legal 
obligation of confidentiality. 

Apart from these restrictions on the duty to supply 
information, the statutes may not make provision 
for any other grounds of refusal. 

The board is responsible for supplying information. 
If the board and the shareholder disagree as to 
whether information asked for should be supplied, 
the power to settle the matter cannot be left with the 
general meeting, where an objective decision cannot 
be guaranteed. The Regulation provides for an ap
peal to the court to check the validity of the refusal. 

Article 91 

The Statute here follows a principle common to the 
laws of all Member States by prohibiting the general 
meeting from taking decisions on any matters not on 
the agenda communicated or published in accord
ance with Articles 84 and 85. 

But this principle need not apply where all 
shareholders are present or represented at the 
meeting and no shareholder objects. 

Article 92 

The shareholder's voting rights must be propor
tionate to his stake in the capital as represented by 
his shares. Only two exceptions are permitted, and 
only if they are provided for in the statutes. 

Thus double or multiple voting rights are pro
hibited. 
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The Statute itself lays down two cases in which the 
right to vote may not be exercised, and refers to the 
law of the State in which theSE has its registered of
fice for certain other cases. 

Article 93 

In the case of certain conflicts of interest between 
the company and the shareholder, the shareholder 
must be prevented from exercising his voting rights. 
The Regulation sets out the circumstances in which 
this is so. · 

These prohibitions apply not only to shareholders 
but to their proxies as well. They apply to 
shareholders whether or not they own the shares 
carrying the voting rights in question. 

'· 
Article 94 

This Article defines the majority needed for resolu
tions of the general meeting: as an absolute majority 
of the votes attached to the capital represented. 

The statutes may require larger majorities for all or 
for certain resolutions. An exception is made in 
order to facilitate the appointment or dismissal of 
board members. 

The Regulation itself also requires higher majorities 
for certain resolutions. 

Article 95 

This provision gives the general meeting power to 
make any amendment to the statutes, with carefully 
defined exceptions. 

Where the general meeting empowers the board to 
do certain things which require amendment of-the 
statutes, it must be possible to empower the board to 
amend the statutes accordingly. For example, an 
authorization to increase the subscribed capital up 
to a fixed maximum may include an authorization 
to amend the issued capital in the statutes; this may 
also be the case where convertible debentures are to 
be converted. 

Article 96 

The information which under Article 84(2) must be 
included in the notice convening. the general 
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meeting is not sufficient where shareholders are re
quired to decide on an amendment to the statutes. 
In that ·case the full text of the amendments pro
posed must also be included. 

Article 97 

Following the example of the laws of most Member 
States, the Statute requires a qualified majority for 
a resolution of the general meeting to amend the 
statutes. 

In a limited liability company a shareholder's only 
obligation is to pay up the amount he has agreed to 
contribute. It follows that an increase in the obliga
tions of the shareholders cannot be decided simply 
by the majorities required for amendment of the 
statutes. All the shareholders concerned must ap
prove. An amending resolution must be made 
public. 

Article 98 

Additional rules are needed where the company has 
issued different kinds of shares. If the measures en
visaged would also change the relationship between 
the classes of share, there must in addition to a 
resolution of the general meeting also be a separate 
vote of each class of shareholder whose rights are af
fected by the resolution. 

Article 99 

Minutes are to be drawn up for each session of the 
general meeting. The Regulation lays down the 
minimum information which must be included. 

The minutes are addressed .primarily to the 
shareholders. It does not appear necessary to require 
that they be registered and published. 

Article 100 

Actions for the annulment of resolutions of the 
general meeting are of great importance to the 
shareholders and to outsiders. Both would wish to 
see any such actions brought quickly. Paragraph 3 
thereforerestricts the period in which such an action 
may be brought to three months from the closure of 
the general meeting. 

The grounds for annulment are fairly broad: any in
fringement of the Regulation or of the company's 
statutes is sufficient. This would include an infringe-
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ment of the shareholders' entitlement to informa- TITLE VI 
tion, to the extent that it influenced the general 
meeting. The ordinary grounds of annulment under Groups of companies 
general principles of law, such as abuse of a majority 
position, might also be invoked. Article 114 

Annulment or suspension of a resolution is valid 
against third parties, and the court's decision is to be 
disclosed by registration and publication in the or
dinary way. 

A declaration that a resolution is void can be 
prevented if, on the order of the court or before the 
court has delivered judgement, the general meeting 
amends the resolution challenged. The court retains 
a wide discretion with regard to the resolutions con
cerned in this Article. 

TITLE V 

Annual accounts and consolidated 
accounts 

Articles 110 to 113 

The Council has adopted three Directives relating to 
the preparation, auditing and publication of annual 
accounts and consolidated accounts. These are 
Directive 78/660/EEC (annual accounts). Directive 
83/349/EEC (consolidated accounts) and Directive 
84/253/EEC (approval of persons responsible for 
carrying out the statutory audits of accounting 
documents). In addition, the Council adopted on 8 
December 1986 Directive 86/635/EEC, which 
specifically relates to the annual accounts and con
solidated accounts of banks and other financial in
stitutions. 1 The annual accounts and consolidated 
accounts of insurance companies are the subject of 
a further proposal for a Directive which is currently 
before the Council. 2 The provisions of Title V refer 
extensively to this Community legislation. 

The SE must comply with the provisions of Direc
tives 78/660/EEC and 83/349/EEC.It will be able to 
make use of the options which these Directives 
grant Member States. 

Those European companies which are credit institu
tions or insurance companies have to apply the na
tional provisions adopted pursuant to the Directives 
on those subjects. 
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1. The question of rules dealing specifically with 
groups arises in connection with the European 
Company Statute because two of the ways of setting 
up an SE (creation of a holding company or of a joint 
subsidiary) automatically entail the formation of a 
group of companies. What, then, are the rules which 
will govern relations between the SE and its sub
sidiaries? 

The aim of the original draft of the European Com
pany Statute was to enable those setting up an SE to 
opt for a special group status, which would facilitate 
management of the company as a single economic 
unit, while at the same time ensuring appropriate 
protection for the interests of third parties (e.g. 
minority shareholders and creditors). · 

The memorandum on the European Company 
Statute3 asked, however, whether the Statute was 
the proper place to create a body of rules governing 
groups. 

2. At present the laws of the Federal Republic of 
Germany and of Portugal are the only ones which 
recognize the right of a parent company of a group 
to manage its subsidiaries in the interests of the 
group, and which consequently lay down specific 
safeguards for minority shareholders and creditors. 

In the 1985 White Paper on the Internal market4 

the Commission stated that it was considering a pro
posal to coordinate the national law on the subject 
in the light of comparative Jaw studies in progress. 

3. If specific rules are included in the Statute at this 
stage they will prejudge the outcome of those 
studies, and will jeopardize the rapid adoption of the 
regulation establishing the Statute. 

OJL372, 31.12.1986;Bull. EC 12-1986, point2.1.127. 
OJ C 131, 18.5.1987; Bull. EC 12-1986, point 2.1.125. 

3 Bull. EC 6-1988, point 2.1.127; Supplement 3/88-
Buli.EC .. 

4 Bull. EC 6-1988, points 1.3.1 to 1.3.9. 
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Debate on the Commission's earlier proposal1 came 
to a halt in 1982 because, before stating a view on 
the arrangements for groups where one member of 
the group is an SE, delegations wanted to know 
what the Commission would be proposing for the 
harmonization of the Member States' legislation on 
groups in general. 

Specific rules would certainly be useful to facilitate 
the management of a group headed by an SE. But 
they are not indispensable. An SE can be treated as 
a public limited company governed by the legis· 
lation of the Member State in which it has its 
registered office, and its rights and obligations can 
be determined by reference to the rules governing 
such a company, whether it is the parent company 
or the subsidiary in a group. 

On the basis of the rules and principles of private in
ternational law generally accepted in the Member 
States it can be presumed that the law applicable to 
a subsidiary will determine the rights and obliga
tions of a parent company which is itself governed 
by a different set of national laws from that applying 
to the subsidiary. 

4. If we follow this approach it should be stated in 
the regulation establishing the European Company 
Statute that where an SE is a subsidiary company or, 
in the language of the Statute, a 'controlled under
taking', it is to be treated like any other public 
limited company governed by the laws of the 
Member State in which it has its registered office. 

On the other hand, if it is the SE which is exercising 
control, the regulation establishing the Statute does 
not need to .lay down specific rules, which will be 
supplied by the law governing the company con
trolled by the SE. 

The rights conferred and the obligations imposed on 
a firm as a result of the control it exercises over 
another which is governed by separate legislation do 
not however affect any obligations which may be in
cumbent on the controlling undertaking under its 
own proper law, for example as regards the prepara
tion of consolidated accounts. 
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TITLE VII 

Winding-up, liquidation, insolvency and 
suspension of payments 

SECTION I 

Winding-up 

Article 115 

This Article sets limits to the procedures for the 
winding up of an SE. In the interests of legal certain
ty and the protection of shareholders the grounds 
for automatic winding up must be restricted. The 
Statute prescribes only the case where the duration 
of the company laid down in the statutes expires; 
this possibility exists in the laws of all Member 
States. As the documents are a matter of public 
record, the duration of the company is an in
contestable fact which can be verified by anybody. 

In allowing the general meeting of shareholders to 
decide to wind up the company the Statute is 
likewise accepting a rule which is generaly recogniz
ed; the mechanisms are governed by Article 116 .. 

Failing a decision of the general meeting, winding
up requires a court decision; such a decision may be 
granted on a ground contemplated in the law of the 
place where the SE has its registered office or in the 
statutes, or where no disclosure of annual accounts 
has taken place, or where the issued capital has been 
reduced below the legal minimum. 

Article 116 

On the one hand the Statute limits the grounds for 
automatic winding-up; but on the other it seeks to 
facilitate the taking of a decision to wind up the com
pany by the shareholders, in order as far as possible 
to avoid the need for court proceedings. A distinc
tion is made as regards the majority needed at the 
general meeting. Where the ground of winding-up is 
one contemplated by law or by the statutes, a simple 
majority is sufficient. 

In all other cases a decision to wind up the company 
represents an amendment to the statutes, for which 
the laws of all Member States require a qualified ma
jority. It should be emphasized that this rule 

1 OJ C 124, 10.10.1970; Supplement 8/70- Bull. EC; 
Supplement 4/75- Bull. EC. 
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represents a minimum requirement, and the statutes 
may impose stricter conditions. 

Article 117 

It has already been observed that the power confer
red on the courts to decide that an SE is to be wound 
up can only be a residual one; the power to decide 
is to lie in the first place with the shareholders. 

As a matter of principle it will be for the Member 
States to regulate the procedure to be followed 
before the court. But it does appear necessary to 
make rules on who is entitled to initiate such pro
ceedings. First and foremost there would be the 
governing bodies of the company. The general 
meeting, however, would be entitled to decide by 
itself to wind up the company. However, to avoid 
any abuse of the majority requirements in Article 
116, any shareholder or person showing a legitimate 
interest must also be in a position to refer the matter 
to the court. 

In a case where the irregularity which forms the 
ground for winding up can be remedied, the court 
must be able to grant the company sufficient time to 
do so. 

Article 118 

To ensure that shareholders and third parties are 
properly protected, there must be proper disclosure 
of the decision to wind up the company. 

Article 119 

This provision is intended to clear up the uncertain
ty as to whether a decision to allow a company to 
continue in business is possible after the decision to 
wind it up has been taken by the general meeting of 
shareholders. Clearly the fresh decision must re
quire at least the same majority as that required for 
the initial decision to wind up the company. But a 
decision to continue must be ruled out once any 
distribution has been made in the course of the li
quidation. The general meeting may also review an 
automatic winding-up which takes place because 
the duration of the company has expired. The deci
sion to continue will require a change in the objects 
of the company and must be disclosed. 

The Statute does not deal with the grounds on which 
a winding-up decision made by a court may be 
reviewed. 
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SECTION 2 

Liquidation 

Article 120 

Any winding-up leads automatically to the liquida
tion of the assets. Once the decision to wind up has 
been taken, the company continues to exist only for 
purposes of the liquidation. 

Liquidation is everywhere administered either by 
one or more liquidators. Clearly the appointment of 
liquidators is of particular importance to the 
shareholders. To safeguard their role in the choice of 
liquidators, the Statute lays down a set of rules on 
the shareholders' powers. 

Under this scheme liquidators may be appointed in 
the first place by the statutes or by methods set out 
therein. Such clauses can of course be amended, 
even after a decision to wind up the company, but 
only in the manner required for the amendment of 
those documents. Secondly, the general meeting of 
shareholders may appoint liquidators, which is a 
generally accepted rule. To facilitate a decision the 
Statute requires a simple majority of the votes cast. 
Individual shareholders are protected against any 
abuse on the part of the majority by Article 131, 
which makes it possible to have a liquidator remov
ed by a court on showing cause. In the third place, 
in case the general meeting fails to appoint li
quidators, a power of appointment must be confer
red on a court. To speed up the appointment and to 
give maximum protection to those concerned, the 
matter may be brought before the court not only by 
the governing bodies of the company but also by any 
shareholder, whatever his stake in the capital. But 
this power in any event remains a subsidiary one, to 
be exercised failing appointment under the statutes 
or instrument of incorporation or by the general 
meeting. 

The set of rules on the appointment of liquidators 
would be incomplete without provision for the case 
where the statutes are silent and neither the general 
meeting nor the court has made an appointment. In 
that case the members of the administrative or 
management body are to be deemed to be li
quidators until the powers already referred to have 
been exercised. 

Finally, the general meeting, or failing that the 
court, is to set the remuneration of the liquidators. 
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Article 121 

The rules on the appointment of liquidators in Arti
cle 120 must be supplemented by rules on their 
removal. The fact that a liquidator has been ap
pointed under the statutes should not prevent his 
removal by the general meeting of shareholders, ac
ting by a majority of the votes cast. This is all the 
more true of the withdrawal of an appointment 
originally made by the general meeting. However, it 
appears appropriate to give the court a general 
power of removal, alongside that of the general 
meeting, not only in the interest of those managing 
the company, but above all.in order to protect in
dividual shareholders against any negligence on the 
part of the majority of shareholders which might 
allow a liquidator who fails properly to perform his 
duties to continue in office. Any removal of a li
quidator is to be disclosed. 

Article 122 

The Regulation adopts the quite general rule that 
the liquidators may do anything, even undertaking 
new transactions, to the extent necessary for the 
purposes of the liquidation, which has become the 
new object of the company. 

The liquidators are to have power to bind the com
pany in dealings with third parties and in legal pro
ceedings. To ensure protection for third parties pro
vision is made here for disclosure of the appoint
ment and termination of office ofliquidators and the 
extent of their power to represent the company. 

Article 123 

The Regulation requires certain safeguards as 
regards the civil liability of liquidators. Firstly, the 
civil liability of liquidators may in no case be less 
strict than that of the members of the single board 
or management board. Any reduction in the liability 
of liquidators as compared with the liability of the 
members of the relevant board is therefore pro
hibited, and thus may not be provided for by clauses 
in the statutes. 

Article 124 

It is normal practice to draw up a statement of assets 
and liabilities at the date on which liquidation 
begins. The Regulation requires that such a state
ment be drawn up, but does not seek to regulate its 
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contents or to require disclosure. The document 
must be supplied on request to any shareholder, 
member or creditor. 

To avoid any misunderstanding in this matter, the 
Regulation leaves no doubt that the winding-up and 
liquidation of a company in no way affects its obliga
tions under the rules on company accounts, which 
are to apply subject to the specific requirements of 
the liquidation. 

Article 125 

The winding-up of any company must be disclosed 
in accordance with Article 9. 

But disclosure of this kind is not sufficient to ensure 
equivalent protection of the company's creditors 
throughout the Community. The Statute therefore 
goes on to make the same disclosure requirements 
apply to the invitation to creditors to lodge their 
claims and to the indication of the date after which 
distributions may be made. Any known creditor of 
the company is to receive a similar invitation in
dividually. To avoid any misunderstanding the 
Regulation makes no provision for a cut-off date for 
creditors who do not come forward by the date in
dicated. The date to be indicated merely represents 
information supplied to creditors, and in no way 
affects their claims on the company in liquidation. 

Article 126 

According to a general principle governing liquida
tion all creditors of the company must be paid in full 
before there can be any distribution of the net assets 
remaining. The statutes may determine the 
beneficiaries of any such distribution. In the absence 
of such a clause the net assets are to be distributed 
among the shareholders. That distribution is to be in 
proportion to their holdings in the capital of the 
company, unless the statutes provide otherwise. 
There is a particular problem where the capital has 
not been paid up in equal proportions. In that case, 
in order to ensure that the shareholders are treated 
equally, all considerations paid up are to be repaid, 
and the net assets remaining are to be distributed by 
the proportional rule. 

Lastly, no distribution may be made until adequate 
security has been set aside for claims which have not 
yet fallen due, or which are in dispute, or where the 
creditor cannot be identified. 
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Article 127 

For the better protection of the shareholders against 
any failure to comply with the principles of distribu
tion in Article 126, the liquidators must draw up a 
distribution plan after the date indicated in the in
vitation to creditors issued under Article 125. This 
document must be brought to the attention of the 
general meeting and of any beneficiary designated 
in the statutes. The Regulation requires that the 
general meeting be informed, but does not require its 
approval. 

The protection provided takes the form of a right to 
challenge the plan before a court, a right held by any 
shareholder and any beneficiary, but not by a 
creditor, who at this stage should already have been 
paid in full. In the event of any such challenge it will 
be for the court in question to decide whether, and 
if so to what extent, any partial distribution may be 
made pending the final decision. 

Article 128 

The liquidation is terminated once the distribution 
has been made. 

Where after the liquidation has been terminated 
previously unknown assets or liabilities of the com
pany come to light, the liquidation may be reopened, 
but only by a decision of the court, which must ap
point the liquidators. 

The fact that a liquidation has been terminated is 
subject to a disclosure requirement. 

SECTION 3 

Insolvency and suspension of payments 

Articles 129 and 130 

In all Member States there are special rules govern
ing companies which are the subject of proceedings 
for insolvency or suspension of payments, and the 
Regulation does not affect those rules. 

A draft convention aligning these insolvency pro
cedures has been drawn up on the basis of Article 
220 of the EEC Treaty. The draft is before the 
Council. 

Decisions taken in the course of proceedings for in
solvency or suspension of payments are subject to a 
disclosure requirement. 
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TITLE VIII 

Mergers 

Articles 131 and 132 

Title VIII allows an SE to merge with other SEs and 
with public limited companies incorporated under 
national law, either by taking them over or by form
ing a new SE jointly with them. The reverse pro
cedure is also authorized: an SE may be taken over 
by a national public limited company, and may set 
up a new national public limited company together 
with another such company or with another SE or 
other SEs. 

TITLE IX 

Permanent establishments 

Article 133 

It is in the nature of an SE that it should operate 
across borders. It is primarily a new tool of cross
border cooperation, facilitating links between com
panies in different Member States. 

It is essential, therefore, that the SE should be able 
to overcome the handicap which this would other
wise impose on it in terms of taxation. 

Where an SE conducts taxable business through 
permanent establishments abroad, losses suffered 
by those establishments would, generally speaking, 
not be taken into account for tax purposes in its 
country of residence if profits from foreign business 
are exempt from tax in that country under national 
tax law or bilateral conventions. This rule could 
result in an SE being more heavily taxed. To avoid 
this, paragraph 1 provides that such losses may be 
deducted against an SE's profits. 

To safeguard the interests of the Member State of 
theSE, paragraph 2 provides that subsequent profits 
made by such permanent establishments are to be 
added to the SE's profits, up to the amount of the 
losses previously deducted. 

Paragraph 4 takes account of the fact that in 
Member States applying the imputation system a 
tax treatment identical to that under paragraphs I 
to 3 is already applied. 
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TITLES X AND XI 

Final provisions 

To deal with the involvement of employees in the 
SE, appropriate provisions should be adopted by 
means of a Directive so as to enable Member States 
to take account of their national rules and practices 
when implementing the Directive in their national 
law. 

Article J35doesnotlaydownaruleoflaw.lt merely 
refers to the provisions of the Directive dealing with 
the involvement of employees in the SE, which is 
complementary to this Regulation. 
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Article 136 provides that an SE may be formed in 
any Member State which has implemented in its na
tionallaw the provisions of Directive ... dealing with 
the involvement of employees in theSE. By so doing 
it prohibits the creation of an SE in a State which has 
not incorporated those provisions. 

Article 137 postpones the applicability of the 
Regulation so as to make its entry into force coin
cide with the date by which Member States must im
plement the Directive. 
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Proposal for a Directive 

Commentary on the Articles 

The purpose of the Directive is to recognize the in
volvement of employees in the company, to make 
them feel that the business of the firm is their 
business. The three models proposed each provide a 
structure through which this involvement can 
operate.· 

Article 2 clarifies the concept of employee participa
tion as being not in the day-to-day running of the 
firm; ,which is the function of management, but in 
supervision and strategic d~velopment. 

Article 3 determines the mechaniSms for choosing 
between the various models of participation; it 
allows a Member State to restrict the choice to two 
models or even a single model. 

There are different possibilities. If only one model is 
permitted the SE will have to adopt that one. Where 
the . choice is between two or three, the 
managements of each of the founder companies are 
to choose a model, if possible with the agreement of 
the representatives of their own employees provided 
for by the law or practice of.the relevant Member 
State. If the management and employee represent
atives cannot reach agreement on the model propos
ed by management, management may decide to pro
pose another model acceptable to the employees; 
but it must not be forgotten that the SE cannot be 
set up without the approval of the general meeting 
of shareholders. It would be unrealistic to give the · 
employees a right of veto which might prevent for
mation of the SE, or induce management to locate 
its registered office in another Member State. If no 
agreement is reached, therefore, the model is to be 
chosen by management. 

If the representatives of the employees of company 
A and company B disagree between themselves on 
the choice of model proposed by management, the 
majority will prevail. An SE may never be set up 
until a model of participation has been chosen. 
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After the SE has been forined it ·may prove 
necessary to change the model chosen at the time of 
formation. Such a change will be possible ·if there is 
agreement between the management of the SE and 
the representatives of its employees. The agreement 
is to be approved by the genera] meeting. 

In view of the great flexibility of the Statute, which 
will allow models of participation to be adopted 
which will operate in different ways according to na
tional traditions, paragraph 4 requires each Member 
State to determine the details of the practical ap
plication of the participation models which may be 
used by SEs having their registered offices in its ter
ritory. 

Article 4 makes provision for a model of employee 
participation either on the supervisory board (the 
two-tier system) or on the administrative board with 
a definition of management and supervisory func
tions (the single-tier system). 

If this model is chosen all the employees of the SE 
and its various establishments, in whatever Member 
State they are employed are to elect representatives 
to the supervisory board (or administrative board) of 
theSE itself; these board members (at least one-third 
and not more than one-half) will sit alongside the 
shareholders' representatives (at least one-half and 
not more than two-thirds). 

Pursuant to Article 74 of Council Regulation ... all 
board members, whether they represent employees 
or shareholders, are to have the same rights and 
obligations. However the power to authorize certain 
operations (listed in Article 72 of the Regulation) 
will rest with a majority of the members. A minority 
will be informed and consulted; it will in any event 
be able to express its view, even if it is not in a posi· 
tion to decide on the operation itself. In one Member 
State the general meeting and the employees do not 
designate their representatives directly. Article 4(iil 
takes account of this original system of appointing 
the supervisory board. If this system were adopted 
by an SE, the shareholders and the employees or 
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their representatives would have the same rights to 
recommend, or to object to, the appointment by the 
supervisory board of a new member of that board. . 

Article 5 makes provision for a model of employee 
participation through a body which represents the 
employees at company level but is separate from the 
company supervisory or management structure. If 
this model is chosen all employees of the company 
and its various establishments, in whatever Member 
State they may be employed, are to elect represent
atives to sit on this body, where they will enjoy the 
same rights of information (see Article 64 of the 
Regulation) and of consultation in the implementa
tion of the same decisions (listed in Article 72 of 
the Regulation) as those in the model defined in 
Article 4. 

Article I 0 makes it clear that the rights of informa- · 
tion and consultation conferred on the separate 
body referred to in Article 5 in no way diminish the 
rights enjoyed under the laws of the various 
Member States by the representatives of the 
employees of the SE's establishments there: Be
triebsrate, shop stewards, conseils d'entreprise and 
so on are to retain the rights they exercise on behalf 
of the employees they represent in the various 
establishments of the SE. 

Article 6 allows other models of participation to be 
established in the SE by means of a collective agree
ment, to be negotiated between the managements of 
the founder companies and the representatives of 
those companies' employees. 

The Commission takes the view, for example, that 
the three-way model proposed by Parliament in 
1974, and incorporated in the Commission's amend
ed proposal of 197 5, could be established within the 
SE by agreement. Other models would also be possi
ble, as long as the agreement ensured that the 
employees or their representatives had the same 
rights of information and consultation as those pro
vided by the other two models provided for in Ar
ticles 4 and 5. Paragraph 3 therefore empowers a 
'works committee' type of representation to ask the 
management for the information it needs to perform 
its functions, in the same way as the 'separate body' 
representing the workers may do under Article 
5(2)(b). Paragraph 4 covers confidentiality of infor
mation along the lines laid down in the laws of a ma
jority of Member States. Paragraph 5 nevertheless 
allows the management to withhold certain sen
sitive information if the law of the Member State 
permits. One might imagine, for example, that the 
agreement concluded would provide for informa-
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tion and consultation of a general meeting of the 
company's employees, as is done in certain com
panies. In that case, steps would have to be taken to 
prevent information from being disclosed which 
might seriously jeopardize the interests of theSE or 
disrupt its projects. 

Parayaph 8 authorizes a Member State which so 
desires to make provision for another model, known 
as a 'standard model', in conformity with the most 
advanced practice in the country. The standard 
model would apply in the SE where the two parties 
so decided or where no agreement was reached. This 
possibility comes close to merely relying on national 
practice; the Commission has accepted it only on 
condition that theSE's employees or their represent
atives are guaranteed the rights of information and 
consultation referred to in Article 6: that is to say the 
quarterly information referred to in paragraph 2(a), 
the information and consultation referred to in 
paragraph 2(b) and, where the employees are 
represented by a collegiate body, the right of that 
body to require the information necessary for the 
performance of its duties under paragraph 3. 

Article 7: All employees of theSE are automatically 
entitled to vote to elect their representatives under 
any of the three models of participation. 

Provision must be made to ensure that represent
atives represent roughly equal numbers of 
employees, so that particular groups of employees 
are not over-represented· and, in models two and 
three, that the number of representatives is not too 
great. 

In model one the proportion between employees' 
representatives and shareholders' representatives 
will determine the number of seats available: either 
it will be one-third to one-half of the whole, or the 
whole board will be co-opted. 

In all other respects the rules governing elections 
will have to be laid down in the Member States, if 
this has not already been done. 

Article 8: The proportional rule is to apply before 
the SE is formed, too, in order to prevent all the 
representatives of the employees of the founder 
companies, who may in some companies be very 
numerous and yet represent only a small proportion 
of employees, from all having an equal say, together 
with management in the choice of the model of par
ticipation or the setting-up of the supervisory board 
where the number of places is limited to between 
one-third and one-half vis-a-vis the shareholders' 
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representatives. The separate body must not com
prise a very large number of members either, even if 
Article 4 does not stipulate the number, which is 
therefore to be laid down in the statutes in consulta
tion with the representatives of the employees. The 
representatives designated in accordance with Arti
cle 8 will continue to perform their duties until the 
new members elected by the employees of the SE 
take up their duties. 

Article 9 provides that the employees' represent
atives are to be provided with premises and other 
financial and material resources enabling them to 
meet, to consult their voters (telephone, telex etc.), 
to travel and to obtain expert assistance, in order to 
be able to perform their duties properly. Close con-
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sultation between the management and employees' 
representatives is the best way of making a 
reasonable assessment of the real needs of the 
employees' representatives. 

Article 10 has been commented on in connection 
with Article 5. 

Article 11 is not a further model of participation, as 
it would be difficult to ensure that it was equivalent 
to the other three. It is not easy to be certain that the 
same information and consultation is available here 
as with the other three models. It is nevertheless 
useful to make provision for agreements providing 
for employee participation in the SE's profits or 
losses. 
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Proposal for a Council regula
tion on the Statute for a Euro
pean company 

The Council of the European Communities 

Having regard to the Treaty establishing the Euro
pean Economic Community, and in particular Arti
cle 1 OOa thereof, 

Having regard to the proposal from the Com
mission, 

in cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas the completion of the internal market 
within the period set by Article 8a of the Treaty, and 
the improvement it must bring about in the 
economic and social situation throughout the Com
munity, mean not only that barriers to trade must be 
removed, but also that the structures of production 
must be adapted to the Community dimension; for 
this purpose it is essential that companies whose 
business is not limited to satisfying purely local 
needs should be able to plan and carry out the 
reorganization of their business on a Community 
scale; 

Whereas such reorganization presupposes that ex
isting companies from different Member States 
have the option of combining their potential by 
means of mergers; whereas such operations can be 
carried out only with due regard to the competition 
rules of the Treaty; 

Whereas restructuring and cooperation operations 
involving companies from different Member States 
give rise to legal and psychological difficulties and 
tax problems; whereas the approximation of 
Member States' company law by means of directives 
based on Article 54 of the Treaty can overcome 
some of these difficulties; whereas such approxima
tion does not, however, remove the need for com
panies governed by different legal systems to choose 
a form of company governed by a particular na
tional law; 
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Whereas the legal framework in which business still 
has to be carried on in Europe, being still based en
tirely on national laws, thus no longer corresponds 
to the economic framework in which it must 
develop if the objectives set out in Article 8a of the 
Treaty are to be achieved; whereas this situation 
forms a considerable obstacle to the creation of 
groups consisting of companies from different 
Member States; 

Whereas it is essential to ensure as far as possible 
that the economic unit and the legal unit of business 
in Europe coincide; whereas for this purpose provi
sion should be. made for creating, side by side with 
companies governed by a particular national law, 
companies formed and carcying on business under 
the law created by a Community regulation directly 
applicable in all Member States; 

Whereas the provisions of such a regulation will per
mit the creation and management of companies 
with a European dimension, free from the obstacles 
arising from the disparity and the limited territorial 
application of national company laws; 

Whereas such a regulation forms part of the na
tional legal systems and contributes to their approx
imation, thus constituting a measure relating to the 
approximation of the laws of the Member States 
with a view to the establishment and functioning of 
the internal market; 

Whereas the Statute for a European company (SE) 
is among the measures to be adopted by the Council 
before 1992listed in the Commission's White Paper 
on completing the internal market, approved by the 
European Council of June 1985 in Milan; whereas 
the European Council of 1987 in Brussels expressed 
the wish to see such a Statute created swiftly; 

Whereas since the presentation by the Commission 
in 1970 of a proposal for a Regulation on the Statute 
for a European company, 1 amended in 1975,2 work 

I OJ C 124, 10.10.1970; Supplement 8/70- Bull. EC. 
2 Supplement 4/75- Bull. EC. 
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on the approximation of national company law has 
made substantial progress, so that on those points 
where the functioning of a European company does 
not need uniform Community rules, reference may 
be made to the law governing public companies in 
the Member State where it has its registered office; 

Whereas, without prejudice to any economic needs 
that may arise in the future, if the essential objective 
of the legal rules governing a European company is 
to be attained, it must be possible at least to create 
such a company as a means of enabling companies 
from different Member States to merge or to create 
a holding company, and of enabling companies and 
other legal bodies carrying on an economic activity, 
and governed by the laws of different Member 
States, to form a joint subsidiary; 

Whereas the European company itself must take the 
form of a public company limited by shares, this be
ing the form most suited, in terms of both financing 
and management, to the needs of a company carry
ing on business on a European scale; whereas in 
order to ensure that such companies are of 
reasonable size, a minimum capital should be set 
which will provide them with sufficient assets 
without making it difficult for small and medium
sized businesses to form a European company; 

Whereas a European company must be efficiently 
managed and properly supervised; whereas it must 
be borne in mind that there are at present in the 
Community two different systems of administration 
of public companies; whereas, although a European 
company should be allowed to choose between the 
two systems, the respective responsibilities of those 
reponsible for management and those responsible 
for supervision should be clearly defined; 

Whereas, having regard to the approximation ef
fected by Directive 78/660/EEC and Directive 
83/349/EEC, as last amended in both cases by the 
Act of Accession of Spain and Portugal, on annual 
accounts and consolidated accounts, the provisions 
of those directives can be made applicable to Euro
pean companies and such companies may chasse 
between the options offered by those provisions; 

Whereas, under the rules and general principles of 
private international law, where one undertaking 
controls another governed by a different legal 
system, its ensuing rights and obligations as regards 
the protection of minority shareholders and third 
parties are governed by the law governing the con
trolled undertaking, without prejudice to the obliga
tions imposed on the controlling undertaking by its 
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own law, for example the requirement to draw up 
consolidated accounts; 

Whereas, without prejudice to the consequences of 
any later coordination of the law of the Member 
States, specific rules for the European company are 
not at present required in this field; whereas the 
rules and general principles of private international 
law should therefore be applied both in cases where 
the European company exercises control and in 
cases where it is the controlled company; 

Whereas the rule thus applicable in the case where 
the European company is controlled by another 
undertaking should be specified, and for this pur
pose reference should be made to the law governing 
public companies in the State where the Euroiiean 

. company has its registered office; 

Whereas for purposes of taxation the SE must be 
made subject to the legislation of the State in which 
it is resident; whereas provision should be made for 
deduction of losses incurred by the SE's permanent 
establishments abroad; whereas in order to avoid 
any discrimination against other firms carrying on 
cross-border business, similar provisions will be pro
posed by means of a directive for all other legal 
forms of business; 

Whereas each Member State must be required to 
apply in respect of infringements of the provisions of 
this Regulation the sanctions applicable to public 
limited companies governed by its law; 

Whereas the rules on the involvement of employees 
in the European company are contained in Direc
tive ... based on Article 54 of the Treaty, and its pro
visions thus form an indissociable complement to 
this Regulation and must be applied concomitantly; 

Whereas, on matters not covered by this Regula
tion, the provisions ofthe law of the Member States 
and of Community law are applicable, for example 
on: 

. (i) social security and employment law, 

(ii) taxation and competition law, 

(iii) intellectual property law, 

(iv) insolvency law; 

Whereas the application of this Regulation must be 
deferred so as to enable each Member State to incor
porate into its national law the provisions of the 
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abovementioned Directive and to set up in advance 
the necessary machinery for the formation and 
operation of European companies having their 
registered office in its territory, so that the Regula
tion and the Directive may . be applied . con
comitantly, 

Has adopted this Regulation: 

TITLE I 

General provisions 

Article 1 

(Form of the European company (SE)) 

1. Companies may be formed throughout the Com
munity in the form of a European public limited 
company (Societas Europaea, 'SE') on the condi
tions and in the manner set out in this Regulation. 

2. The capital of theSE shall be divided into shares. 
The liablility of the shareholders for the debts and 
obligations of the company shall be limited to the 
amount subscribed by them. 

3. TheSE shall be a commercial company whatever 
the object of its undertaking. 

4. TheSE shall have legal personality. 

Article 2 

(Formation) 

1. Public limited companies formed under the law of 
a Member State and having their registered office 
and central administration within the Community . 
may form an SE by merging or by forming a holding 
company, provided at least two of them have their 
central administration in different Member States. 

2. Companies or firms within the meaning of these
cond paragraph of Article 58 ofthe Treaty and other 
legal bodies governed by public or private law which 
have been formed in accordance with the law of a 
Member State and have their registered office and 
central administration in the Community may set 
up an SE by forming a joint subsidiary, provided 
that at least two of them have their central ad
ministration in different Member States. 
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Article 3 

(Formation with participation of an SE) 

1. An SE together with one or more other SEs or 
together with one or more limited companies incor
porated under the laws· of a Member State and 
having their registered office and central admin
istration within the Community may form an SE by 
merging or by forming a holding company. 

2. An SE together with one or more other SEs, or 
together with one or more companies or legal bodies 
within the meaning of Article 2(2), may set up an SE 
by forming a joint subsidiary. 

3. An SE may itself form one or more subsidiaries in 
the form of an SE. Such a subsidiary may not, 
however, itself establish a subsidiary in the form of 
an SE. 

Article 4 

(Minimum capital) 

I. Subject to paragraphs 2 and 3, the capital of an SE 
shall amount to not Jess than ECU I 00 000. 

2. Where an SE carries on the business of a credit in
stitution it shall be subject to the minimum capital 
requirements laid down by the laws of the Member 
State in which it has its registered office in accor
dance with the proposal for a second Council Direc
tive on the taking-up and pursuit of the business of 
credit institutions. 1 

3: Where an SE carries on the business of an in
surance undertaking it shall be subject to· the 
minimum capital requirements laid down by the 
laws of the Member State in which it has its 
registered office. 

Article 5 

(Registered office of SE) 

The registered office of an SE shall be situated at the 
place specified in its statutes. Such place shall be 

I OJ C 84, 31.3.1988; Bull. EC 1-1988, points 1.2.1 to 
1.2:3.; 
OJ C 167, 3.7.1989; Bull. EC 5-1989, point 2.1.9. 
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within the Community. It shall be the same as the 
place where the SE has its central administration. 

ArtiCle 6 

(Controlled and controlling undertakings) 

I. A 'controlled undertaking' means any undertak· 
ing in which a natural or legal person: 

(a) has a majority of the shareholders' or members' 
voting rights; 

or 

(b) has the right to appoint or remove a majority of 
the members of the administrative, management or 
supervisory board, and is at the same time a 
shareholder in, or member of, that undertaking; 

or 

(c) is a shareholder or member and alone controls, 
pursuant to an agreement entered into with other 
shareholders or members of the undertaking, a rna· 
jority of the shareholders' or members' voting rights. 

2. For the purposes of paragraph 1, the controlling 
undertaking's rights as regards voting, appointment 
and removal shall include the rights of any other 
controlled undertaking and those of any person or 
body acting in his or its own name but on behalf of 
the controlling undertaking or of any other con troll· 
ed undertaking. 

Article 7 

(ScojJe of the regulation) 

I. Matters covered by this Regulation, but not ex· 
pressly mentioned herein, shall be governed: 

(a) by the general principles upon which this Regula· 
tion is based; 

(b) if those general principles do not provide a solu· 
tion to the problem, by the law applying to public 
limited companies in the State in which the SE has 
its registered office. 

2. Where a State comprises several territorial units, 
each of which has its own rules of law applicable to 
the matters referred to in paragraph I, each ter· 
ritorial unit shall be considered a State for the pur· 
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poses of identifying the law applicable . under 
paragraph l(b). 

3. In matters which are not covered by this Regula· 
tion, Community law and the law of the Member 
States shall apply to the SE. 

4. In each Member State and subject to the express 
provisions of this Regulation, an SE shall have the 
same rights, powers and obligations as a public 
limited company incorporated under national law. 

Article 8 

(Registration) 

I. Every SE shall be registered in the State in which 
it has its registered office in a register designated by 
the law of that State in accordance with Article 3 of 
Directive 68/151/EEC. 

2. Where an SE has a branch in a Member State 
other than that in which it has its registered office, 
the branch shall be registered in that other Member 
State under the procedures laid down in the laws of 
that Member State in accordance with the amended 
proposal for an 11th Directive. 

Article 9 

(Publication of documents) 

Publication of the documents and particulars con· 
cerning the SE which must be published under this 
Regulation shall be effected in the manner laid 
down in the laws of each Member State in accor· 
dance with Article 3 of Directive 68/151/EEC. 

Article 10 

(Notice in the Official Journal) 

·1. Notice that an SE has been formed, stating the 
number, date and place of registration and the date 
and place of publication and the title of the publica· 
tion shall be published for information purposes in 
the q[ficial Journal of the European Communities 
after the publication referred to in Article 9. The 
same shall be done where a liquidation is ter· 
minated. 

2. The Member States shall ensure that the par· 
ticulars referred to in paragraph 1 are forwarded to 
the Office for Official Publications of the European 
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Communities within one month of the disclosure 
referred to in Article 9. 

Article 11 

(Documents of theSE) 

Letters, order forms and similar documents shall 
state legibly: 

(a) the name of the SE, preceded pr followed by the 
initials 'SE' unless those initals already form part of 
the name; 

(b) the place of the register in which the SE is 
registered in accordance with Article 8(1), and the 
number of the SE's entry in that register; 

(c) the address of the SE's registered office; 

(d) the amount of capital issued and paid up; 

(e) the SE's VAT number; 

' (0 the fact that theSE is in liquidation if. that is so. 

Any branch of the SE, when registered in. accor
dance with Article 8(2), must give the above par
ticulars, together with those relating to its own 
registration, on the documents referred to in the first 
paragraph emanating from that branch. 

TITLE II 

Formation 

SECTION 1 

General 

Article 12 

(Founder companies) 

The founder companies of an SE for the purposes of 
this Title are the companies, firms and other legal 
bodies which may form an SE by the means of for
mation provided for in Articles 2 and 3. 

Article 13 

(Instrument of incorporation and statutes of 
theSE) 

The founder companies shall draw up the instru
ment of incorporation and the statutes, if the 
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statutes are a separate instrument, in the forms re
quired for the formation o( public limited companies 
by the Jaw of the State in which theSE is to have its 
registered office. 

Article 14 

(Experts; veriflcatior!) 

The provisions of national law concerning the ex
amination of consideration other than cash, 
adopted in the State in which the SE is to have its 
registered office, pursuant to Article 10 of Directive 
77/91/EEC, shall apply. 

Article 15 

(Supervision of formation) 

The procedures for ensuring that the requirements 
of this Regulation and, where appropriate, of ap
plicable national law, are cbmplied with in regard to 
the formation of an SE and its statutes shall be those 
provided in respect of public limited companies 
under the law of the State in which theSE is to have 
its registered office. Member States shall take ~he 
measures necessary to ensure that such procedures 
are eff~tive. 

Article 16 

(Legal personality) 

TheSE shall have legal personality as from the date 
set by the law of the State in which it is to have its 
registered office. · 

SECTION 2 

Formation by merger 

Article 17 

(Definition) 

1. In the formation of an SE by merger, the merging 
companies shall be wound up without going into li
quidation and transfer to the SE all their assets and 
liabilities in exchange for the issue to their 
shareholders of shares in theSE and a cash payment, 
if any, not exceeding 10% of the nominal value of 
the shares so issued or, where there is no nominal 
value, of their accounting par value. 
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2. A company may pai;ticipate in the formation of 
an SE by merger even if it is in liquidation, provided 
'it has not yet begun to distribute its assets to the 
shareholders. 

3. The rights of the employees of each ofthe merging 
companies shall be protected in accordance with the 
provisions of national law giving effect to Council 
Directive 77/1871EEC1 of 14February 1977 on the 
safeguarding of employees' rights in the event of 
transfers of undertakings, businesses or parts of 
businesses. 

Article 18 

(Draft terms of merger) 

1. The administrative or management board of the 
founder companies shall draw up draft terms of 
merger. The draft terms of merger shall include the 
following particulars: 

(a) the type, name and registered office of each of the 
founder companies and of the SE; 

(b) the share exchange ratio and, where appropriate, 
the amount of any cash payment; 

(c) the terms relating to the allotment of shares of the 
SE; 

(d) the date from which the holding of shares of the 
SE entitles their holders to participate in profits and 
any special conditions affecting that entitlement; 

(e) the date from which transactions by the founder 
companies will be treated for accounting purposes 
as being those of the SE; 

(f) the rights conferred by the SE on the holders of 
shares to which special rights are attached and on 
the holders of securities other than shares, or the 
measures proposed concerning them; 

(g) any special advantage granted to the experts ap
pointed under Article 21 ( 1) or to members of the ad
ministrative, management, supervisory or controll
ing bodies of the founder companies. 

2. The draft terms of merger shall be drawn up and 
certified in due legal form if the law of the Member 
State in which any of the founder companies has its 

3. The law of the Member State requiring that the 
draft terms of merger be drawn up and certified in 
due legal form shall determine the person or authori
ty competent to do so. Where the laws of several 
Member States in which the founder companies 
have their registered offices require the draft terms 
of merger to be drawn up and certified in due legal 
form, this may be done by any person or authority 
competent under the law of one of those Member 
States. 

Article 19 

(Publication of the draft terms of merg_er) 

I. For each of the founder companies, the draft 
terms of merger shall be made public in the manner 
prescribed by the laws of each Member State in ac
cordance with Article 3 of Directive 68/151/EEC at 
least one month before the date of the general 
meeting called to decide thereon. 

2. For each of the founder companies, the publica
tion of . the draft terms of merger referred to in 
paragraph I, effected in accordance with Article 
3(4) of Directive 68/I511EEC shall contain at least 
the following particulars: 

(a) the type, name and registered office of the 
founder companies; 

(b) the register in which the documents and par
ticulars referred to in Article 3(2) of Directive 
68115IIEEC are filed in respect of each founder 
company, and the number of the entry in that 
register. 

(c) the conditions which determine, in accordance 
with Article 25, the date on which the merger and 
formation shall take effect. 

3. The publication shall also specify the ar
rangements made in accordance with the provisions 
of national law giving effect to Articles 13, 14, and 
I5 of Directive 78/855/EEC and with Article 23 of 
this Regulation for the exercise of the rights of the 
creditors of the founder companies. 
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Article 20 

(Board's report) 

The administrative or management board of each of 
the merging companies shall draw up a detailed writ
ten report explaining and justifying the draft terms 
of merger from the legal and economic point of view 
and, in particular, the share exchange ratio. 

The report shall also indicate any special valuation 
difficulties which have arisen. 

Article 21 

(Supervision of the conduct of the merger) 

I. One or more experts, acting on behalf of each 
· founder company but independent of them, ap

pointed or approved by a judicial or administrative 
authority in the Member State in which the com· 
pany concerned has its registered office, shall ex
amine the draft terms of merger and draw up a writ
ten repqrt for the shareholders. 

2. In the report referred to in paragraph 1 the experts 
must state whether, in their opinion, the share ex
change ratio is fair and reasonable. The statement 
must at least: 

(a) indicate the method(s) used in arriving at the pro· 
posed share exchange ratio; 

(b) state whether the method(s) used are adequate in 
the circumstances, the values arrived at using each 
method and an opinion on the relative importance 
attributed to such methods in arriving at the value 
decided on. 

The report shall also indicate any special valuation 
difficulties which have arisen. 

3. Each expert shall be entitled to obtain from the 
merging companies all relevant information and 
documents and to carry out all necessary in· 
vestigations. 

4. Where the laws of all the Member States in which 
the founder companies have their registered office 
make provision for one or more independent experts 
to be appointed for all the founder companies such 
appointment may be made, at the joint request of 
those companies, by a judicial or administrative 
authority in any of the Member States. In such cases 
the law of the Member State of the appointing 
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authority shall determine the content of the expert's 
report. 

Article 22 

(Approval of the merger by general meetings) 

l. The draft terms of merger and the instrument of 
incorporation of the SE and, if the statutes are a 
separate instrument, its statutes shall be approved 
by the general meeting of each of the founder com
panies. The resolution of the general meeting ap
proving the merger shall be subject to the provisions 
giving effect to Article 7 of Directive 78/855/EEC in 
the case of domestic mergers. · 

2. For each of the founder companies, the provisions 
of national law adopted in accordance with Article 
11 of Directive 78/855/EEC shall apply to the infor
mation to be provided to shareholders before the 
date of the general meeting called to approve the 
merger. 

Article 23 

(Protection of creditors) 

The following provisions of the national law to 
which the founder companies are subject shall 
apply: · 

(a)·the provisions relating to the protection of the in
terests of creditors and debenture holders of the 
companies in the case of a domestic merger; 

(b) the provisions relating to the protection of the in
terests of holders of securities, other than shares, 
which carry special rights, provided that where the 
SE is being formed by the merger of public limited 
companies 

(i) the law of the State in which each of the com
panies has its registered office shall determine 
whether a meeting of the holders of such securities 
may approve a change in their rights; 

(ii) the law of the State in which theSE is to have its 
registered office shall determine whether the holders 
of such securities are entitled to require the SE to 
redeem their securities. 
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Article 24 

(Supervision of the legality of mergers) 

1. Where the laws Qf a Member State governing one 
or more founder companies provide for judicial or 
administrative preventative supervision of the 
legality Qf mergers tltose ~ws shall apply to those 
companies. 

2. Where the laws of a Member State governing one 
or more founder companies do net provide for 
judicial or administrative preventative s1:1pervision 
of the Iegality·of mergers, or where such supervision 
does not extend .to all the legal acts required for a 
merger, the national provisions giving effect cto Arti
cle 16 of Directive 78/855/EEC :shall apply to the 
company or companies -concerned. Where those 
laws proVide for a merger contract to be concluded 
following the deciSions of the general meeting held 
concerning the merger, that contract shall be con
cluded by all the companies "involved in the •opera
tion. Article 18(3)shall apply. 

3. Where the laws of the State in which theSE is to 
have its n:~gistered office and the laws governing one 
or more ·of the fownder companies provide for 
judicial or adniiriistrative preventative supervision 
of the legality of mergers, such supervision ·shall .be 
carried out first in respect of theSE. The supervision 
may be carried out in respect of the founder com
panies only when it can be shown that such supervi
sion has been carried out in respect of the SE in ac
cordance with Article 15. 

4. Where the laws governing one or more of the 
founder companies taking part in the merger pro
vide for judicial or administrative preventative 
supervision of the legality of mergers whereas the 
laws governing one or more of the other founder 
companies taking part in the merger do not, such 
supervision shall be carried out on the basis of the 
documents drawn up and certified in due legal form 
referred to in Article 16 of Directive 78/855/BEC. 

Article 25 

(F/fective date) 

The date on -which the merger and the simultaneous 
formation of the SE takes effect shall be determined 
by the law -of the State in which the SE has 'its 
registered ,dffice. That •.date must be after all 
necessary s~pewision -has been carried out :and, 
where apprqpniate, the.certified documents referred 
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to in Article 24 have been drawn up for each of the 
founder companies. 

Article 26 

(Publicity) 

For each of the founderoompanies, the merger must 
be publicized in the manner prescribed by national 
law, in accordance with Article 3 of Directive 
68/151/EEC. 

Article 27 

(Effects of the merger) 

A merger shall have the following consequences ip
so jure and 'Simultaneously: 

(a) the transfer, both as between the founder com
panies and the SE and as regards third parties, of all 
the assets and liabilities·of the founder companies to 
the'SE; 

(b) the 'Shareholders of the founder companies 
become shareholders of the SE; 

(c) the founder ·companies .cease .to exist. 

Article 28 

(Liability rof.board members) 

The liability of members of the administrative or the 
management board of founder companies and of 
such companieS' experts shall be governed by the 
provisions of national law giving effect to Articles 
20.and 21 of Directive 78/855/EEC in the State in 
which the founder .company concerned has its 
registered office or, where .a,ppropriate, by this 
Regulation. 

However, in the case ofan·appointment under Arti
cle 21 (4), the liability of the ex;pert or experts shall 
be governed by -the 'Ia w ·of the Member State of the 
judicial or admiriistrative authority which ap
pointed them. 
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Article 29 

(Nullity) 

The question of the nullity of a merger that has 
taken effect pursuant to Article 25 shall be governed 
by the national law of the company concerned but 
a merger may be declared null and void only where 
there has been no judicial or administrative prevent
ative supervision of its legality or where there is no 
certified documentation where such supervision or 
the drawing-up of such documentation is laid down 
by the laws of the Member State governing the rele
vant company. However, where the laws of the State 
in which the SE has its registered office do not pro
vide for a merger to be declared null and void on such 
groundS. no such nullity may be decfurecL 

Article 30 

(Merger: shareho/dings between:follow founder 
companies) 

Articles I 7 to 29 shaH also apply where one of the 
founder companies hol{fs all or part ofthe shares o:fi' 
another founder company. In such a case; shares: in 
founder companies which come into the possession 
of ~he SE as part of the assets. of. a founder company 
shall be cancelled. 

SECTION 3 

Formation of an SE holding company 

Article 31 

(Definition) 

1. If an SE is formed as a holding company; all the 
shares of the founder companies; shall be transferred 
to the SE in exchange for shares of. tfue: SlE' .. 

2. The founder companies shall contiriue: 1.'0; exiSt .. 
Any provisions.of the laws of the:States in whiCh ~he: 
founder companies have their registered office;. re' 
quiring that a company be wound up if all its shares. 
come to be held by one person shall not apply. 

Article 32 

(Draft terms of formation) 

1 .. The administrative or management board of the· 
founder companies shall draw up draft terms.for.·the: 
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formation of an SE holding company containing the 
particulars referred to in Article 18(l)(a), (b) and (c) 
and Article 21 and shall prepare the report provided 
for in Article 20. 

2. The provisions of Article 21 shall apply to the 
supervision of the formation of the holding com
pany in respect of each founder COIDfJQny. 

3. The provisions of Article 22 shall apply to the ap
proval of the formation of the holding company by 
the general meeting of each of the founder com
panies. 

4. The provisions of Article 28: on the liability of 
board members shall apply. 

5;_ The formation of an SE holding company may be 
declared' null and voict: only for failure to supervise 
the formation of the holding• company in accordance 
with Article 29. 

6. For the purposes:ofapplying the provisions of Sec
tion 2' on formation by merger; merger shall be read 
as. formatiOH' of an: SE l:J.olding company .. 

ArtiCle 33: 

(Matters affecting employees) 

The:administrative or management board' of each of 
Hie· founder companies, shalli diScuss with the 
representatives. of its employees the legal, economic 
and employment implications of the formation of an 
SE holding· company for the employees and any 
measures proposed to deal with them. 

SE€l'IC>N 4 

Formation ofr a joint sulisfdiary 

ArtiCle 34 

(Drajit terms of formatiOn) 

If a• joint subsidiary is formed in the form of an SE, 
the a.dministrative or the management blilard of each 
of the· founder companies .shall draw up draft terms 
for.· the formation of the subsidiary' including the 
following particulars: 

(a)• the type, name and registered office of the 
founder companies and: of the proposed SE; 
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(b) the size of the share holdings of the founder com- Article 3 7 
panies in the SE; 

(c) the economic reasons for the formation. 

Article 35 

(Approval of the formation) 

1. The draft terms of formation and the instrument 
of incorporation of the SE and its statutes, if the 
statutes are a separate instrument, its statutes shall 
be approved by each of the founder companies in 
accordance with the law which governs it. 

2. Founder companies incorporated under national 
law shall be subject to all the provisions governing 
their participation in the formation of a subsidiary 
in the form of a public limited company under na
tional law. 

3. Where a founder company itself has the form of 
an SE, the following provisions shall apply: 

(a) the instrument of incorporation and the statutes 
shall be authorized in accordance with Article 72 of 
this Regulation; 

(b) if the decision on the participation of the SE in 
the formation of the subsidiary falls within the mat
ters to be decided by the general meeting, the instru
ment of incorporation and the statutes must also be 
approved by the general meeting. 

SECTION 5 

Formation of a subsidiary by an SE 

Article 36 

(Draft terms of formation) 

If an SE forms a subsidiary in the form of an SE, the 
administrative or management board shall draw up 
draft terms for the formation of the subsidiary. 
Those draft terms shall include the following par
ticulars: 

(a) the name and registered office of the founder 
company and the instrument of incorporation of the 
subsidiary or its statutes, if the statutes are a separate 
instrument; 

(b) the economic reasons for the formation. 
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(Approval of the formation) 

The instrument of incorporation of the subsidiary or 
its statutes, if the statutes are a separate instrument, 
shall be approved in accordance with Article 35(3). 

TITLE Ill 

Capita/.- shares - debentures 

Article 38 

(Capital of the SE) 

I. The capital of the SE shall be denominated in 
ecus. 

2. The capital of the SE shall be divided into shares 
denominated in ecus. Shares issued for a considera
tion must be paid up at the time the company is 
registered i~ the register referred to in Article 8( I) to 
the extent of not less than 25% of their nominal 
value. However, where shares are issued for a con
sideration other than cash at the time the company 
is registered, that consideration must be transferred 
to the company in full within five years of the date 
on which the company was incorporated or ac
quired legal personality. 

3. The subscribed capital may be formed only of 
assets capable of economic assessment. However, 
an undertaking to perform work or to supply ser
vices may not form part of these assets. 

Article 39 

I. Shares may not be issued at a price lower than 
their nominal value. 

2. Professional intermediaries who undertake to 
place shares may be charged less than the total. price 
of the shares for which they subscribe in the course 
of such a transaction. 

Article 40 

All shareholders in like circumstances shall be 
treated in a like manner. 
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Article 41 

Subject to the provisions relating to the reduction of 
subscribed capital, the shareholders may not be 
released from the obligation to pay up their con
tributions. 

Article 42 

(Increase in capital) 

I. The capital of the SE may be increaSed by the 
subscription of new capitaL An increase in capital 
shall require amendment of the statutes. Shares 
issued for a consideration in the course of an in
crease in subscribed capital must be paid up to not 
less than 25% of their nominal value. Where provi
sion is made for an issue premium, it must be paid 
in full. · 

2. Where all or part of the consideration for the in
crease in capital is in a form other than cash, a report 
on the valuation of the consideration shall be sub
mitted to the general meeting. The report shall be 
prepared and signed by one or more experts inde
pendent of theSE and appointed or approved by the 
court within whose jurisdiction the registered office 
of the SE is situated. 

3. The expert's report shall be published in accord
ance with Article 9. 

4. Any increase in subscribed capital must be decid
ed upon by the general meeting. Both this decision 
and the increase in the subscribed capital shall be 
published in accordance with Article 9. 

5. Where the capital is increased by the capitaliza
tion of available reserves, the new shares shall be 
distributed amongst the shareholders in proportion 
to their existing shareholdings. · 

However, in its decision on the increase in capital, 
the general meeting may decide that some or all of 
the new shares shall be distributed amongst the 
employees of the SE. · 

Article 43 

(Authorization of future increase in capital) 

1. The statutes or instrument of incorporation or 
the general meeting, the decision of which must be 
published in accordance with Article 9, may 
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authorize an increase in the subscribed capital, pro
vided that such increase shall not exceed one-half of 
the capital already subscribed. 

2. Where appropriate, the increase in the subscribed 
capital up to the maximum authorized under 
paragraph 1 shall be decided by the administrative 
or the management board. The power of such body 
in this respect shall be for a maximum period of five 
years, and may be renewed one or more times by the 
general meeting, each time for a period not ex
ceeding five years. 

-3. The administrative or the management board 
must register decisions authorizing a future increase 
in capitaL 

The administrative or the management board must 
register, and publicize in accordance with Article 9 
all issues of shares up to the maximum authorized 
capital limits and the consideration furnished for 
those shares. In addition, the board shall report each 
year in the notes on the accounts on the use it has 
made of the authorization. 

4. Where the authorized capital has been fully 
subscribed or where the period referred to in 
paragraph 2 has elapsed with only part of the 
authorized capital having been subscribed, the ad
ministrative or the management board shall amend 
the statutes to indicate the new total capital. 

Where the authorization to increase capital has not 
been used, the administrative or the management 
board shall decide to delete the authorization clause 
referred to in paragraph 1. The board shall register 
such decisions. 

5. Where an increase in capital is not fully subscrib
ed, the capital shall be increased by the amount of 
the subscriptions received only if the conditions of 
the issue so provide. 

Article 44 

(Subscription rights of shareholders) 

1. Whenever capital is increased by consideration in 
cash, the shares must be offered on a pre-emptive 
basis to shareholders in proportion to the capital 
represented by their shares. 

2. Any offer of subscription on a pre-emptive basis 
and the period within which this right must be exer
cised shall be published in accordance with Article 
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9. However, it may be provided that such publica
tion is not required where all the shares of the SE are 
registered. In such case, all the shareholders must be 
informed in writing. The right of pre-emption must 
be exercised within a period which shall not be less 
than 14 days from the date of publication of the of
fer or from the date of dispatch of the letters to the 
shareholders. 

3. The right of pre-emption may not be restricted or 
withdrawn by the statutes or the instrument of in
corporation. This may, however, be done by deci
sion of the general meeting. The administrative or 
the management board shall be required to present 
to such a meeting a written report indicating the 
reasons for restriction or withdrawal of the right of 
pre-emption and justifying the proposed issue price. 
The decision shall require at least a two-thirds ma
jority of the votes attaching to the securities 
represented or to the subscribed capital represented. 
The decision shall be published in accordance with 
Article 9. 

4. The statutes, the instrument of incorporation, or 
the general meeting, acting in accordance with the 
rules for a quorum, a majority and publication set 
out in paragraph 3, may give the power to restrict or 
withdraw the right of pre-emption to the ad
ministrative or the management board which is em
powered to decide on an increase in subscribed 
capital within the limits of the authorized capital. 
This power may not be granted for a longer period 
than the power for which provision is made in Arti
cle 43(2). 

5. Shareholders may obtain copies of the reports 
referred to in paragraph 3 free of charge from the 
day on which notice of the general meeting is given. 
A, statement to that effect shall be made in the notice 
convening the general meeting. 

Article 45 

(Reduction of capital) 

1. Any reduction in the subscribed capital, except 
under a court order, must be subject at least to a 
decision of the general meeting acting in accordance 
with the rules for a quorum and a majority laid 
down in Article 44(3). Such decision shall be publ
ished in accordance with Article 9. 

The notice convening the general meeting must 
specify at least the purpose of the reduction and the 
way in which it is to be carried out. 
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2. Where there are several classes of shares, the deci
sion of the general meeting concerning a reduction 
in the subscribed capital shall be subject to a 
separate vote, at least for each class of shareholders 
whose rights are affected by the transaction. 

3. A reduction of capital shall be effected by reduc
ing the nominal value of the shares. However, the 
nominal subscribed capital may not be reduced to an 
amount less than the minimum capital. Only where 
losses have been incurred may the general meeting 
decide to reduce the capital below the minimum 
capital, and in that case it shall at the same time 
decide to increase the capital to an amount equal to 
or higher than the minimum capital. 

4. Where the subscribed capital is reduced in order 
to adjust it to the diminished value of the company 
following losses, and, as a result of the reduction, 
a8sets exceed liabilities, the difference shall be 
entered in a reserve. This reserve may not be used 
for the distribution of dividends or for the granting 
of other benefits to shareholders. 

Article 46 

(Protection of creditors in the event of 
reduction of capital) 

l. In the event of a reduction in the subscribed 
capital, the creditors whose claims antedate the 
publication of the decision to make the reduction 
shall be entitled at least to have the right to obtain 
security for claims which have not fallen due by the 
date of that publication. 

The conditions for the exercise of this right shall be 
governed by the law of the State where the company 
ha5 its registered office. 

2. The reduction shall be void or no payment may 
be made for the benefit of the shareholders until the 
creditors have obtained satisfaction or the court 
within whose jurisdiction the registered office of the 
SE is situated, has decided that their application 
should not be acceded to. 

3. Paragraphs 1 and 2 shall apply where the reduc
tion in the subscribed capital is brought about by the 
total or partial waiving of the payment of the 
balance of the shareholders' contributions. 

They shall not apply to reductions in the subscribed 
capital for the purpose of adjusting it to the real 
value of the company following losses. 
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Article 47 

The subscribed capital may not be reduced to an 
amount less than the minimum capital laid down in 
accordance with Article 4. However, such a reduc
tion may be made if it is also provided that the deci
sion to reduce the subscribed capital may take effect 
only when the subscribed capital is increased to an 
amount at least equal to the prescribed minimum. 

Article 48 

(Own shares) 

l. The subscription for shares of the SE by the SE 
itself, third parties acting on its behalf or undertak
ings controlled by it within the meaning of Article 
6 or in which it holds a majority of the shares is pro
hibited. 

2. If shares of theSE have been subscribed for by 
a person acting in his own name, but on behalf of 
the SE, the subscriber shall be deemed to have sub
scribed for them for his own account. 

3. The founder companies of theSE by which or in 
name of which the statutes or the instrument of in
corporation of the SE were signed or in the case of 
an increase in the subscribed capital, the members of 
the administrative or the management board, shall 
be liable to pay for shares subscribed in contraven
tion of this Article. 

Article 49 

1. The acquisition of shares of the SE by the SE 
itself, third parties acting on its behalf or undertak
ings controlled by it within the meaning of Article 
6 or in which it holds a·majority of the shares is pro
hibited. 

2. Paragraph 1 shall not apply to: 

(a) the acquisition by the SE or third parties acting 
on its behalf of shares of the SE for the purpose of 
distributing them to tlie employees of the SE; 

(b) shares acquired in carrying out a decision to 
reduce capital; 

(c) shares acquired as a result of a universal transfer 
of assets;, 
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(d) fully paid-up shares acquired free of charge or by 
banks and other financial institutions as purchasing 
commission; 

(e) shares acquired by virtue of a legal obligation or 
resulting from a court ruling for the protection of 
minority shareholders, in the event, particularly, of 
a merger, a change in the cOmpany's object or form, 
transfer abroad of the registered office, or the in
troduction of restrictions on the transfer of shares; 

(0 shares acquired from a shareholder in the event 
of failure to pay them up; 

(g) shares acquired in order to indemnify minority 
shareholders in controlled companies; 

(h) fully paid-up shares acquired under a sale enforc
ed by a court order for the payment of a debt owed 
to the company by the owner of the shares. 

3. Shares acquired in the cases listed in paragraph 
2(c) to (h) above must, however, be disposed of 
within not more than three years of their acquisition 
unless the nominal value of the shares acquired, in
cluding shares theSE may have acquired directly or 
indirectly, does not exceed 10% of the subscribed 
capital. 

4. If the shares are not disposed of within the period 
laid down in paragraph 3 they must be cancelled. 

5. TheSE may not accept its own shares as security 
or acquire any rights of usufruct or other beneficial 
rights over them. 

6. An SE may not advance funds, nor make loans, 
nor provide security, with a view to the acquisition 
of its shares by a third party. 

7. Paragraph 6 shall not apply to transactions con
cluded by banks and other financial institutions in 
the normal course of business, nor to transactions ef
fected with a view to the acquisition of shares by or 
for the employees of the SE or a controlled com
pany; However, these transactions may not have 
the effect of reducing the net assets of theSE below 
the amount of its subscribed capital plus the reserves 
which by law or under the statutes may not be 
distributed. 

8. Shares acquired in contravention ofpa;agraph 1 
shall be disposed of within six months of their ac
quisition. 

9. If an undertaking comes under the control of the 
SE o~ if a majority of its shares are acquired by such 
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an SE, and it holds shares in the SE, the undertaking 
·shall dispose of the shares in the SE within 18 
months from the date of its coming under the con
trol of theSE or from the date when theSE acquired 
a majority of its shares. 

If an SE acquires its own shares by way of universal 
transfer of assets or if an undertaking which is con
trolled by the SE or the majority of those shares are 
held by the SE acquires shares of the SE in this man
ner, such shares shall be disposed of within the same 
period. 

10. Shares acquired by the SE pursuant to 
paragraph 2(a) shall, if they have not been 
distributed to .the employees within 12 months of be
ing acquire<t!)Je disposed of within the following six 
months. 

II. No rights may be exercised in respect of the 
shares referred to in paragraphs 8, 9 and 10 until 
they have been disposed of or distributed to the 
employees. 

Article 50 

(Disclosure of holdings) 

Holdings of the SE in other companies shall be 
disclosed in accordance with the provisions of na
tional law giving effect to Directive 88/627/EEC1 

of 12 December 1988 on the information to be 
published when a major holding in a listed company 
is acquired or disposed of. 

Article 51 

(Indivisibility of shares) 

The rights attached to a share shall be indivisible. 
Where a share is owned jointly by more than one 
person, the rights attached to it may be exercised on
ly through a common representative. 

Article 52 

(Rights conferred by shares) 

I. Shares may carry different rights in respect of the 
distribution ofthe profits and assets of the company. 
Payment of fixed interest may be neither made nor 
promised to shareholders. 
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2. Non-voting shares may be issued subject to the 
foUowing conditions: 

(a) their total nominal value shall not exceed one
half of the capital; 

(b) they must carry all the rights of a shareholder 
other than the right to vote, except that the right to 
subscribe for new shares may be limited by the 
statutes or by resolution of the general meeting to 
non-voting shares. In addition they must confer 
special advantages; 

(c) they shall not be included in computing a 
quorum or majority required by.this Regulation or 
the statutes of the company. 

The above shall be without prejudice to paragraph 
5. 

3. Any other restriction or extension of voting 
rights, such as shares carrying multiple voting 
rights, is prohibited. 

4. Shares carrying the same rights shall form a class. 

5. Where there are several classes of shares, any 
decision of the general meeting which adversely af
fects the rights of a particular class of shareholders 
shall be subject to a separate vote at least for each 
class of shareholder whose rights are affected by the 
transaction. The provisions governing an amend
ment of the statutes shall apply as regards the con
vening of meetings and the required quorum and 
majority to the holders of the shares of the class con
cerned. 

Article 53 

(Issue of bearer and registered shares) 

I. Shares shall be in either bearer or registered form. 
The statutes may entitle shareholders to request 
conversion of their bearer shares into registered 
shares or vice versa. 

2. An SE which issues registered shares shall keep an 
alphabetical register of all shareholders, together 
with their addresses and the number and class of 
shares they hold. The register shall be open for 
public inspection on request at the registered office 
of theSE. 

t . OJL348, 17.12.1988;Bull. EC 12-1988;point2.1.146. 
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Article 54 

(Issue and transfer of shares) 

The laws of the State in which the SE has its 
registered office shall govern the issue, replacement 
and cancellation of share certificates, and the 
transfer of shares. 

Article 55 

(Publication requirements for obtaining stock
exchange listing and for offering securities to 
the public) 

1. The provisions of national law giving effect to 
Directive 80/390/EEC1 of 17 March 1980 shall 
apply to the listing particulars to be published for the 
admission of securities of the SE to official stock
exchange listing. 

2: The provisions of national law giving effect to 
Directive 89/298/EEC2 of 17 April1989 shall apply 
to the prospectus to be published where securities 
are offered to the public. 

Article 56 

(Issue of debentures) 

The SE may issue debentures. 

Article 57 

(Body of debenture holders) 

The laws of the State in which the SE has its 
registered office shall apply to the body of debenture 
holders. 

Article 58 

(Debentures convertible into shares) 

1. Articles 43, and 44 shall apply to the issue of 
debentures convertible into shares. 

2. The laws of the State in which the SE has its 
registered office shall apply to the conditions and 
procedure for the exercise of conversion or subscrip
tion rights. 
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3. As long as convertible debentures are outstand
ing, theSE may not decide on any amendment of the 
statutes affecting the rights of the holders of such 
debentures except where less than 5% of the conver
tible debentures is still outstanding and their holders 
have the opportunity to exercise their conversion or 
subscription rights in good time before the amend
ment takes effect or if the body of convertible deben
ture holders has approved the proposed amend
ment. In the latter case, a higher percentage may be 
stipulated in the loan conditions. 

4. Where conversion or subscription rights attached 
to convertible debentures have been fully exercised 
or have been exercised only in part but the period in 
which they may be exercised has expired the 
management or the administration board shall alter 
the statutes to show the new amount of capital. 
Where subscription or conversion rights are not ex
ercised within the prescribed period, the manage
ment or the administration board, shail delete from 
the statutes the clause concerning the issue of con
vertible debentures. 

Such amendments to the statutes shall be published 
in accordance with Article 9. 

Article 59 

(Participating debentures) 

I. The general meeting may, by a resolution which 
meets the requirements for altering the statutes, 
decide to issue debentures carrying the right to share 
in profits. Such debentures shall be issued for cash 
and shall carry rights determined wholly or partly by 
reference to the profits of the SE. 

2. Article 58(3) shall apply, mutatis mutandis, to 
participating debentures. 

Article 60 

(Other securities) 

The SE shall not issue to persons , who are 
shareholders of the SE other securities carrying a 
right to participate in the profits or assets of the SE. 

OJ L 100, 17.4.1980; Bull. EC 12·1979, point 2.1.54. 
OJ L 124, 5.5.1989; Bull. EC 4·1989, point 2.1.15. 
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TITLE IV 

Governing bodies 

Article 61 

The statutes of theSE shall provide for the company 
to have as its governing bodies the general meeting 
of shareholders and either a management board and 
a supervisory board (two-tier system) or an ad
ministrative board (one-tier system). 

SECTION I 

Two-tier system 

Sub-section 1 

MANAGEMENT BOARD 

Article 62 

(Functions of the management board: 
appointment of members) 

· 1. The SE shall be managed and represented oy a 
management board under the supervision of a 
supervisory board. 

2. The members of the management board shall be 
appointed by the supervisory board, which may 
remove them at any time. 

3. No person may at the same time be a member of 
the management board and the supervisory board of 
the same SE. 

4. The number of members of the management 
board shall be laid down in the statutes of the SE. 

5. The rules of procedure of the management board 
shall be adopted by the supervisory board, after ob
taining the views of the management board. 

Sub-section 2 

SUPERVISORY BOARD 

Article 63 

(Functions of the supervisory board,; ap
pointment of members) 

1. The supervisory board may not participate in the 
management of the company nor represent it in 
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dealings with third parties. However, it shall repre
sent the company in its relations with members of 
the management board. 

2. Subject to the measure adopted to give effect to 
Article 4 of Council Directive .. . [completing the 
Statute in respect of the involvement of employees 
in SEs] members of the supervisory board shall be 
appointed by the general meeting. 

Article 64 

(Right to information) 

I. At least once every three months, the manage
ment board shall report to the supervisory board on 
the management and progress of the company's 
affairs, including undertakings controlled by it, 
and on the company's situation and prospects. 

2. The management board shall inform the chair
man of the supervisory board without delay of all 
matters of importance, including any event occur
ing in the company or in undertakings controlled by 
it which may have an appreciable effect on the SE. 

3. The supervisory board may at any time require 
the management board to provide information or a 
special report on any matter concerning the· com
pany or undertaking controlled by it. 

4. The supervisory board shall be entitled to under
take all investigations necessary for the perform
ance of its duties. It may appoint one or more of its 
members to pursue such investigations on its behalf 
and may call in the help of experts. 

5. Any member of the supervisory board may, 
through the chairman of that board, require the 
management board to provide the supervisory 
board with any information necessary for the per
formance of its duties. 

6. Each member of the supervisory board shall be 
entitled to examine all reports, documents and infor
mation and the results of enquiries and inspections 
obtained under the preceding paragraphs. 

Article 65 

(Rules of procedure, calling of meetings) 

1. The supervisory board shall adopt its rules of pro
cedure and shall elect a chairman and one or more 
vice-chairmen from among its members. 
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2. The chairman may call a meeting of the super· 
visory board on his own initiative and shall do so at 
the request of a member of the supervisory board or 
of a member of the management board. 

SECTION 2 

The single-tier system 

Article 66 

(The administrative board; ap[iointment of 
members) 

I. The SE shall be managed and represented by an 
administrative board. The board shall be composed 
of at least three members. It shall adopt its rules of 
procedure and shall elect a chairman and one or 
more vice-chairmen from among its members. 

2. The management of the SE shall be delegated by 
the administrative board to one or more of its 
members. The executive members shall be fewer in 
number than the other members of the board. The 
delegation of management responsibilities to an ex
ecutive member of the administrative board may be 
revoked by the board at any time. 

3. Subject to the measures adopted to give effect to 
Article 4 of Council Directive . .. [completing the 
Statute in respect of the involvement of employees 
in SEs] members of the administrative board shall be 
appointed by the general meeting. 

Article 67 

(Right to information) 

I. The administrative board shall meet at least once 
every three months to discuss the management and 
progress of the company's affairs, including under
takings controlled by it and the company's situation 
and prospects. 

2. Each member shall inform the chairman of the 
administrative board without delay of all matters of 
importance, including any event occurring in the 
company or in undertakings controlled by it which 
may have an appreciable effect on the SE. 

3. Any member of the administrative board may re
quest the chairman to call a meeting of that board 
to discuss particular aspects of the company. If the 
request has not been complied with within 15 days, 
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a meeting of the administrative board may be called 
by one-third of its members. 

4. Each member of the administrative board shall be 
entitled to examine all reports, documents and infor
mation supplied to the board concerning the matters 
referred to in paragraphs I and 3. 

SECTION 3 

Rules common to the single-tier and two-tier 
board systems 

Article 68 

(Term of office) 

I. Members of the governing bodies shall be ap
pointed for a period laid down in the statutes not ex
ceeding six years. · 

However, the first members of the supervisory 
board or of the administrative board, who are to be 
appointed by the shareholders shall be appointed by 
the instrument of incorporation of the SE for a 
period not exceeding three years. 

2. Board members may be reappointed. 

Article 69 

(Conditions of membership) 

I. Where the statutes of the SE allow a legal person 
or company to be a member of a board, that legal 
person or company shall designate a natural person 
to represent it in the performance of its duties on the 
board. The representative shall be subject to the 
same conditions and obligations as if he were per
sonally a member. Publication under Article 9 shall 
refer both to the representative and to the legal per
son or company represented. The legal person or 
company shall be jointly and severally liable 
without limitation for obligations arising from the 
acts of its representative. 

2. No person may be a board member who 

(i) under the law applicable to him, or 

(ii) as a result of a judicial or administrative decision 
delivered or recognized in a Member State, 

is disqualified from serving on an administrative, 
supervisory or management board. 
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3. The statutes may lay down special conditions of 
eligibility for members representing the 
shareholders. 

4. Notwithstanding the rule laid down in Article 
94(2), the statutes of theSE may provide voting pro
cedures for the appointment of members of the ad
ministrative or the supervisory board by the general 
meeting such that one or more members and their 
alternatives may be appointed by a minority of the 
shareholders. 

Article 72 

(Operations requiring prior authorization 

l. The implementation of decisions on: 

(a) the closure or transfer of establishments or of 
substantial parts thereof. 

(b) substantial reduction, extension or alteration of 
the activities of the SE, 

(c) substantial organizational changes within the 
SE, 

Article 70 (d) the establishment of cooperation with other 
undertakings which is both long term and of impor-

(Vacancies) tance to the activities of the SE, or the termination 
thereof, 

The statutes of theSE may provide for the appoint-
ment of alternative members to vacancies. Such ap- (e) the setting-up of a subsidiary or of a holding 
pointments may be terminated at any time by the company, 
appointment of a full member. 

Article 71 

(Power of representation) 

1. Where the management board is composed of 
more than one member, or where the management 
of the company is delegated to more than one 
member of the administrative board those members 
have authority to represent the company collective
ly only in dealings with third parties. However, the 
statutes of the SE may provide that a member of the 
relevant board shall have authority to represent the 
SE alone or together with one or more other 
members of the board or together with a person who 
has been given general authority to represent the 
company under paragraph 2. 

2. The administrative board or, as the case may be, 
the management board with the approval of the 
supervisory board, may confer a general authority 
to represent the company on one or more persons. 
Such authority may be revoked at any time, in the 
same way, by the board which granted it. 

3. Acts performed by those having authority to 
represent the company under paragraphs I and 2 
shall bind the company vis-a-vis third parties, even 
where the acts in question are not in accordance 
with the objects of the company, providing they do 
not exceed the powers conferred by this Regulation. 
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may be effected by the management board only 
following prior authorization of the supervisory 
board or by the administrative board as a whole. 

Implementation may not be delegated to the 
executive members of the administrative board. 

Acts done in breach of the above provisions may not 
be relied upon against third parties, unless the SE 
can prove that the third party was aware of the 
breach. 

2. The statutes of the SE may provide that 
paragraph 1 shall also apply to other types of 
decisions. 

Article 73 

(Conflicts of interest) 

1. Any transaction in which a board member has an 
interest conflicting with the interests of theSE shall 
require the prior authorization of the supervisory 
board or the administrative board. 

2. The statutes of the SE may provide that 
paragraph I shall not apply to routine transactions 
concluded on normal terms and conditions. 

3. A member to whom paragraph I applies shall be 
entitled to be heard before a decision on the 
authorization is made but may not take part in the 

s. 5/89 



deliberations of the relevant board when it makes its 
decision. 

4. Authorizations given under paragraph I during 
any financial year shall be communicated to the 
shareholders not later than at the first general 
meeting following the end of the financial year in 
question. 

5. Failure to obtain authorization may. not be relied 
upon against third parties, unless the SE can prove 
that the third party was aware of the need for, and 
lack of, such authorization. 

Article 74 

(Rights and obligations) 

1. Each member of a board of the SE shall have the 
same rights and obligations, without prejudice to: 

(a) any internal allocation of responsibilities bet· 
ween the members of the board, and the provisions 
of the board's rules of procedure governing the 
taking of decisions in the event of a tied vote; 

(b) the provisions concerning the delegation of 
management responsibilities to executive members. 

2. All board members shall carry out their functions 
in the interests of theSE, having regard in particular 
to the interests of the shareholders and the 
employees. 

3. All board members shall exercise a proper discre· 
tion in respect of information of a confidential 
nature concerning the SE. This duty shall continue 
to apply even after they have ceased to hold office. 

Article 75 

(Removal of members) 

1. Members ofthe supervisory board or the ad· 
ministrative board may be dismissed at any time by 
the same body, persons or groups of persons who 
under this Regulation or the statutes of the SE have 
the power to appoint them. 

2. In addition, members of the supervisory board or 
the administrative board may be dismissed on proper 
grounds by the court within whose jurisdiction the 
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registered office of the SE is situated in proceedings 
brought by the general meeting of the shareholders, 
the representatives ofthe employees, the supervisory 
board or the administrative board. Such proceedings 
may also be brought by one or mote shareholders 
who together hold 10% of the capital of the SE. 

Article 76 

(Quorum, majority) 

I. Unless the statutes of the SE require a higher 
quorum, a board shall not conduct business validly 
unless at least half of its members take part in the 
deliberations. 

2. Members who are absent may take part in deci
sions by authorizing a member who is present to 
represent them. No member may represent more 
than one absent member. 

3. Unless the statutes of theSE provide for a larger 
majority, decisions shall be taken by a majority of 
the members present or represented. 

4. Under terms laid down in the statutes of the SE 
a board may also take decisions by procedures under 
which the members vote in writing, by telex, 
telegram or telephone or by any other means of 
teleeommunication, provided that all members are 
informed of the proposed voting procedure and no 
member objects to the use of that procedure. 

Article 77 

(Civil liability) 

1. Members of the administrative board, the 
management board or the supervisory board, shall 
be liable to the SE for any damage sustained by the 
company as a result of wrongful acts committed in 
carrying out their duties. 

2. Where the board concerned is composed of more 
than one member, all the members shall be jointly 
and severally liable without limit. However, a 
member may be relieved of liability if he can prove 
that no fault is attributable to him personally. Such 
relief may not be claimed by a member on the sole 
ground that the act giving rise to liability did not 
come within the sphere of responsibilities delegated 
to him. 
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Article 78 

(Proceedings on behalf of the company) 

1. The administrative board or the supervisory 
board, may institute proceedings on the company's 
behalf to establish liability. 

2. Such proceedings must be brought if the general 
meeting so decides. The general meeting may ap
point a special representative for this purpose. For 
such a decision the statutes may not prescribe a ma
jority greater than an absolute majority of the votes 
attached to the capital represented. 

3. Such proceedings on behalf of the company may 
also be brought by one or more shareholders who 
together hold 10% of the capital of the SE. 

4. Such proceedings may be brought by any creditor 
of the SE who can show that he cannot obtain 
satisfaction of his claim on the company. 

Article 79 

(Waiver of proceedings on behalf of the 
company) 

I. The SE may waive its right to institute pro
ceedings on the company's behalf to establish liabili
ty. Such a waiver shall require an express resolution 
of the general meeting taken in the knowledge ofthe 
wrongful act giving rise to damage for the company. 
However, such a resolution may not be passed if it is 
opposed by shareholders whose holdings amount to 
the figure referred to in Article 75. 

2. Paragraph I shall also apply to any compromise 

SECTION 4 

General meeting 

Article 81 

(Competence) 

The following matters shall be resolved by the 
general meeting: 

(a) increases or reductions in subscribed or authoriz
ed capital; 

(b) issues of debentures convertible into shares. or 
carrying subscription rights and of debentures carry
ing the right to share in the profits; 

(c) the appointment or removal of members of the 
administrative board or of the supervisory board, 
who represent the shareholders; 

(d) the institution of proceedings on the company's 
behalf for negligence or misconduct by board 
members; 

(e) the appointment or dismissal of auditors; 

(f) approval of the annual accounts; 

(g) appropriation of the profit or loss for the year; 

(h) amendment of the statutes; 

(i) winding up and appointment of liquidators; 

(j) transformation; 

relating to such proceedings agreed between the (k) merger of the SE with another company; 
company and a board member. 

Article 80 

(Limitation of actions) 

No proceedings on the company's behalf to establish 
liability may be instituted more than five years after 
the act giving rise to damage. 
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(I) transfers of assets. 

Article 82 

(Holding of general meeting) 

l. A general meeting shall be held at least once a 
year. However, the first general meeting may be held 
at any time in the 18 months following the incor
poration of the SE. 

2. A general meeting may be called at any time by 
the management board or the administrative board. 
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Article 83 

(Meeting called by minority shareholders) 

1. It shall be provided that one or more shareholders 
who satisfy the conditions set out in Article 75 may 
request theSE to call the general meeting and to set
tle the agenda therefor. 

2. If, following a request made under paragraph 1, 
no. action has been taken within a month, the court 
within whose jurisdiction the registered office of the 
SE is situated inay order the calling of a general 
meeting or authorize either the shareholders who 
have requested it or their representative to call the 
meeting. 

Article 84 

(Methods of calling meetings) 

1. (a) The general meeting shall be called by a notice 
published either in the national gazette specified in 
the legislation of the State of the registered office in 
accordance with Article 3(4) of Directive 
68/151/EEC or in one or more large-circulation 
newspapers. 

(b) However, where all the shares in an SE are 
registered or where all its shareholders are known, 
the general meeting may be called by any means of 
communication addressed to all the shareholders. 

2. The notice calling the general meeting shall con
tain the following particulars, at least: 

(a) the name and the registered office of the SE; 

(b) the place and date of the meeting; 

(c) the type of general meeting (ordinary, extraor
dinary or special); 

(d) a statement of the formalities, if any, prescribed 
by the statutes for attendance at the general meeting 
and for the exercise of the right to vote; 

(e) any provisions of the statutes which require the 
shareholder, where he appoints an agent, to appoint 
a person who falls within certain specified categories 
of persons. 

(f) the agenda showing the subjects to be discussed 
and the proposals for resolutions. 
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3. The period between the date offirst publication of 
the notice in accordance with paragraph !(a), or the 
date of dispatch of the first communication as men
tioned in paragraph I (b), and the date of the opening 
of the general meeting shall be not less than 30 days. 

Article 85 

1. One or more shareholders who satisfy the re
quirements laid down in Article 7 5 may request that 
one or more additional items be included on the 
agenda of a general meeting of which notice has 
already been given~ 

2. Requests for inclusion of additional agenda items 
shall be sent to the SE within· seven days of the first 
publication of the notice calling the general meeting 
in accordance with Article 84(l)(a) or the dispatch of 
the first communication calling the general meeting 
by the means mentioned in Article 84(l)(b). 

3. Items whose inclusion in the agenda has been re
quested under paragraph 2, shall be communicated 
or published in the same way as the notice of 
meeting, not less than seven days before the meeting. 

Article 86 

(Attendance at general meeting) 

Every shareholder who has complied with the for
malities prescribed by the statutes shall be entitled to 
attend the general meeting. However, the statutes 
may prohibit shareholders having no voting rights 
from attending the meeting. 

Article 87 

(Proxies) 

1. Every shareholder shall be entitled to appoint a 
person to represent him at the general meeting. 

2. The law of the Member State where the registered 
office of theSE is situated or the statutes may restrict 
the choice of representative to one or more specified 
categories of persons, but a shareholder may not be 
prevented from appointing another shareholder to 
represent him. 

3. The appointment shall be made in writing and 
shall be retained for the period mentioned in Article 
99(4). 
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Article 88 

I. Where the proxies appointed are persons acting in 
a professional capacity, the provisions of Article 87 
and the following provisions shall apply: 

(a) the appointment shall relate to only one meeting, 
but it shall be valid for successive meetings with the 
same agenda, without prejudice to paragraph 2; 

(b) the appointment shall be revocable; 

(c) all the shareholders whose names and addresses 
are known shall be invited, either in writing or by 
publication ·in one or more large-circulation 
newspapers, to appoint the person in question as 
their proxy; 

(d) the invitation to appoint the person in question 
as a proxy shall contain at least the following infor
mation: 

(i) the agenda showing the subjects for discussion 
and the proposals for resolutions; 

(ii) an indication that the documents mentioned in 
Article 89 are available to shareholders who ask for 
them; 

(iii) a request for instructions concerning the exercise 
of the right to vote in respect of each item on the 
agenda; 

(iv) a statement of the way in which the proxy will 
exercise the right to vote in the absence of any in
structions from the shareholder; 

(e) the right to vote shall be exercised in accordance 
with the shareholders' instructions, or in the absence 
of such instructions in accordance with the state
ment made to the shareholder. However, the proxy 
may depart from the shareholders' instructions or 
the statement made to the shareholder by reason of 
circumstances unknown when the instructions were 
given or the invitation to appoint a proxy issued, 
where voting in accordance with instructions or the 
statement would be liable to prejudice the 
shareholder's interests. The proxy shall forthwith in
form the shareholder and explain the reasons for his 
action. 

2. Notwithstanding paragraph l(a), a proxy may be 
appointed for a specified period not exceeding 15 
months. In this case the information indicated in 
paragraph 1 (d) shall be given to all the shareholders 
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referred to in paragraph l(c) before any general 
meeting. 

Article 89 

(Availability of accounts) 

The annual accounts and, where appropriate, the 
consolidated accounts, the proposed appropriation 
of profits or treatment of loss where it does not ap
pear in the annual accounts, the annual report and 
the opinion of the persons responsible for auditing 
the accounts shall be available to every shareholder 
at the latest from the date of dispatch or publication 
of the notice of general meeting called to adopt the 
annual accounts and to decide on the appropriation 
of profits or treatment of loss. Every shareholder 
shall be able to obtain a copy of these documents free 
of charge upon request. From the same date, the 
report of the persons responsible for auditing the ac
counts shall be available to any shareholder wishing 
to consult it at the registered office of the SE. 

Article 90 

(Right to information) 

1. Every shareholder who so requests at a general 
meeting shall be entitled to obtain information on 
the affairs of the company arising from items on the 
agenda or concerning matters on which the general 
meeting may take a decision in accordance with Ar
ticle 91 (2). 

2. The management board or the executive 
members of the administrative board shall supply 
this information. 

3. The communication of information may be refus
ed only where: 

(a) it would be likely to be seriously prejudicial to the 
company or a controlled company, or 

(b) its disclosure would be incompatible with a legal 
obligation of confidentiality. 

4. A shareholder to whom information is refused 
may require that his question and the grounds for 
refusal shall be entered in the minutes of the general 
meeting. 

5. A shareholder to whom information is refused 
may challenge the validity of the refusal in the court 
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within whose jurisdiction the registered office of the 
SE is situated. Application to the court shall be made 
within two weeks of the closure of the general 
meeting. 

Article 91 

(Decisions; Agenda) 

I. The general meeting shall not pass any resolution 
concerning items which have not been com
municated or published in accordance with Article 
84(2)(0 or Article 85(3). 

2. Paragraph 1 shall not apply when· all the 
shareholders are present in person or by proxy at the 
general meeting and no shareholder objects to the 
matter in question being discussed. 

Article 92 

(Voting rights) 

I. A shareholder's voting rights shall be propor
tionate to the fraction of the subscribed capital 
which his shares represent. 

2. The statutes may authorize: 

(a) restriction or exclusion of voting rights in respect 
of shares which carry special advantages; 

(b) restriction of votes in respect of shares allotted to 
the same shareholder, provided the restriction ap
plies at least to all shareholders of the same class. 

3. The right to vote may not be exercised: 

(a) where a call made by the company has not been 
paid; 

(b) on shares held by theSE itself or by one of its sub
sidiaries. 

4. The law of the State where the registered office of 
the SE is situated shall govern the exercise of voting 
rights in cases of succession, usufruct, pledge of 
shares, or failure to notify substantial holdings. 

Article 93 

(Conflict of interest) 

Neither a shareholder nor his representative shall ex
ercise the right to vote attached to his shares or to 
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shares belonging to third persons where the subject 
matter of the resolution relates to: 

(a) the assertion of claims by the SE against that 
shareholder; 

(b) the commencement of legal proceedings to 
establish the liability of that shareholder to the com
pany in accordance with Article 78; 

(c) waiver of the right to bring proceedings to 
establish the liability of that shareholder to the com
pany in accordance with Article 79. 

Article 94 

(Required majority) 

1. Resolutions of the general meeting shall require at 
least an absolute majority of the votes attached to 
the subscribed capital present or represented unless 
a greater majority is prescribed by this Regulation. 

2. However, as regards the appointment or dismissal 
of members of the administrative board, the 
management board or the supervisory board the 
statutes may not require a majority greater than that 
mentioned in paragraph I. 

Article 95 

(Amendment of statutes) 

1. A resolution of the general meeting shall be re
quired for any amendment of the statutes of the in· 
strument of incorporation. 

2. However, the statutes may provide that the ad
ministrative bOard or the management board may 
amend the statutes or the instrument of incorpora
tion where the amendment merely implements a 
resolution already passed by the general meeting, or 
by the board itself by virtue of an authorization 
given by the general meeting, by the statutes, or by 
the instrument of incorporation. 

Article 96 

I. The complete text of the amendment of the 
statutes or of the instrument of incorporation which 
is to be put before the general meeting shall be set out 
in the notice of meeting. 

59 



2. However, the statutes may provide that the com- (a) the place and date of the meeting; 
plete text of the amendment mentioned in paragraph 
I may be obtained by any shareholder free of charge (b) the resolutions passed; 
upon request. 

Article 97 

I. A majority of not less than two-thirds of votes at
tached to subscribed capital represented at the 
meeting shall be required for the passing by the 
general meeting of resolutions amending the 
statutes or the instrument of incorporation. 

2. However, the statutes may provide that where at 
least .one-half of the subscribed capital is 
represented, a simple majority of the votes in 
paragraph I shall suffice. 

3. Resolutions of the general meeting which would 
have the •effect of increasing the liabilities of the 
shareholders shall require in any·event the.approval 
of all the· shareholders involved. 

4. A resolution amending the statutes or the instru
ment of incorporation shall be made public in 
accordance with Article 9. 

Article 98 

(Separate vote of each .class of shareholder) 

I. Where there are several classes of shares, any 
resolution of the general meeting shall require a 
separate vote at least for each class of shareholders 
whose rights are affected 'by the resolution. 

2. Where a resolution of the general meeting re
quires the majority of votes specified in Article 97(1) 
and (2), that:majority shall also be required for the 
separate vote of each class .of shareholders whose 
rights are affected by the resolution. 

Article 99 

(Minutes) 

I. Minutes shall be drawn up for.eve~y meeting of 
the general meeting. 

2. The minutes shall contain the :following Jpar
ticulars, :at least: 

60 

(c) the result of the voting. 

3. There shall be annexed to the minutes: 

(a) the attendance list; 

(b) the documents relating to the calling of the 
general meeting. 

4. The minutes and the documents annexed thereto 
shall be retained for at least three years. A copy of the 
minutes and the documents annexed thereto may be 
obtained by any shareholder, free of charge, upon 
request. 

Article 100 

(Appeal against resolutions-of general meeting) 

1. Resolutions of the general meeting may be 
declared invalid as infringing the provisions of this 
Regulation or of the company's statutes, in the 
following manner. 

2. An action for such a declaration may be brought 
by any shareholder or any person having a legitimate 
interest, provided he can show that he has an interest 
in having the infringed provision observed and that 
the resolution of the genera-Lmeeting may have been 
altered or influenced by the infringement. 

3. The action for such a declaration shall be brought 
within three months of the closure of the general 
meeting, before the court within whose jurisdiction 
the registered office of the SE is situated. It shall be 
taken against the .SE. 

4. The procedure in the action for such a declaration 
shall be govemed ·bY the law of the place where .the 
SE has its registered office. 

5. The decision declaring the resolution void shall be 
.published in accordance with Article 9. 

6. The declaration that a resolution is void may no 
longer be made by the court if that resolution has 
.been replaced by another taken in conformity with 
this Regulation and the statutes of theSE. The court 
may, on ;its own initiative, grant the time necessary 
to enable the general meeting to pass such a new 
resolution. 
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TITLE V 

Annual accounts and consolidated ac
counts 

SECTION 1 

Annual accounts 

Sub-section 1 

PREPARA T/ON OF ANNUAL ACCOUNTS 

Article 101 

1. The SE shall draw up annual accounts compris· 
ing the balance sheet, the profit and loss acoount and 
the notes on the accounts. These documents shall: 
constitute a composite whole. 

2. The annual accounts of theSE shall be drawn up 
in accordance with the provisions of Directive 
78/660/EEC subject to paragr:aph 3 of this Article. 

3. (a) Articles 1, 2(5), final sentence, 2(6), 4(1), final 
sentence, 4(2), final sentence, 4(3)(b), final sentence, 
4(4), final sentence, 5, 43(2), 45(l)(b), final sentence, 
54, 55 and 62· of Directive 78/660/EEC shall not 
apply. 

(b) For the purpose of drawing up the annual' ac
counts; the provisions. of Articles 2, 3, 4, 6 and 7 of 
Directive 78/660/EEC shall apply. The SEmay avail 
itself of the option provided for in Article 6 of that 
Directive. 

(c) For the presentation of the balance sheet, theSE 
may choose between the layouts. prescribed by 
Articles 9 and 10 of Directive 78/660/EEC. It may 
avail itself of the options pr:ovideMo11 in Articles 9, 
I 0, 11, 18, final sentence, 20(2) and' 2·1, final 
sentence, of that Directive. 

(d) For the presentation of the profit and loss ac
count, the SE may choose betweeR' the· layouts· 
prescribed by Articles 23 to 26 of Directive 
78/660/EEC. It may avail itself of the options pro, 
vided for in Articles 27 and 30 of that IDirective. 

(e) The items shown.in the annual accounts shall be 
valued in accordance with the principles laid down 
in Article 31 of Directive 78/660/EEC. They shall be 
valued on the basis of the principle of purchase price· 
or production cost according to the provisions of 
Articles 34 to 42 of that Directive. 
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However, the SE may choose to apply one of the 
three alternative valuation methods provided for in 
Article 33 of that Directive. If theSE avails itself of 
that possibility, it shall ensure that the method ap
plied is consistent with the principles laid down in 
that Article. Details of the method applied shall be 
given in the annex thereto. 

TheSE may avail itself of the options provided for 
in Articles 34(1), 36, 37(1) and (2), 39(l)(c) and (2) 
and 40(1) of that Directive. 

(f) In addition to the information required under 
other provisions of Directive 78/660/EEC, the notes 
on the accounts must include the information pro
vided for in Article 43 of that Directive at least. The 
SE may avail itself of the options provided for in 
Articles 44 and 45(1) and (•2) of that Directive. 

Swb-sectioA 2 

PREPARATION OF THE ANNUAL REPOR.T 

Article 102 

1. The SE shall draw up· an annual report which 
must include at least a· fair review of the develop
ment of the company's business and· of its position. 

2. The annuaJ.report shall also include the informa
tion provided for in Article 46 of Directive 
78/660/EEC. 

AIJDI-TING 

Article 103 

I. The·annualaccounts of theSE shal11be:audited by 
one or more persons authorized to do so in a 
Member State in accordance with- the provisions of 
Directive 84/253/EEC1 •. Those persons shall also 
verify that the annual: report is consistent with the 
annual accounts. for.· the. same financial year. 

2. If. theSE meets the criteria laid down in Article 11 
of Directive 78/660/EEC, it shall•not be required to 
have its accounts audited. In such cases, members of 
administrative board or the management board 
shall be subjj::ct to the sanctions applicable to public 
limited lia.l)ility companies in the State in which the 

1 mt 126, 12. s. 1984, p. 20. 
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SE has its registered office where the annual ac
counts or annual reports are not drawn up in accord
ance with the provisions of this section. 

Sub-section 4 

PUBLICATION 

Article 104 

1. The annual accounts, duly approved, and the an
nual report and audit report shall be published as 
laid down in accordance with Article 3 of Directive 
68/151/EEC by the laws of the Member State in 
which the SE has its registered office. 

2. TheSE may avail itself of the options provided for 
in Article 47 of Directive 78/660/EEC. 

3. Articles 48, 49 and 50 of Directive 78/660/EEC 
shall apply to the SE. 

Sub-section 5 

FINAL PROVISIONS 

Article 105 

Articles 56 to 61 of Directive 78/660/EEC shall ap
ply to the SE. The SE may avail itself of the options 
provided for itythose Articles. 

SECTION 2 

Consolidated accounts 

Sub-section 1 

CONDITIONS FOR THE PREPARATION OF 
CONSOLIDATED ACCOUNTS 

Article 106 

I. Where the SE is a parent undertaking within the 
meaning of Article 1(1) and (2) of Directive 
83/349/EEC, it shall be required to draw up con
solidated accounts and a consolidated annual report 
in accordance with the provisions of that Directive. 

2. Articles 1(1)(c) last sentence, l(d)(bb), last 
sentence, l(d), second and third subparagraphs, 4 
and 5 of Directive 83/349/EEC shall not apply. 

3. TheSE may avail itself of the options provided for 
in Articles 1, 6, 12 and 15 of Directive 83/349/EEC. 
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Article 107 

1. Where the SE is a parent undertaking within the 
meaning of Article 1(1) and (2) of Directive 
83/349/EEC and is at the same time a subsidiary 
undertaking of a parent undertaking governed by 
the law of a Member State, it shall be exempt from 
the obligation to draw up consolidated accounts 
subject to the conditions laid down in Articles 7 and 
8 of that Directive. Article 10 of that Directive shall 
apply. 

2. Articles 7(l)(b), second subparagraph, 8(1), last 
sentence, 8(2) and (3), and 9 of that Directive shall 
not apply. 

3. The exemption provided for in paragraph I shall 
not apply where the securities of the SE have been 
admitted to official listing on a stock exchange · 
established in a Member State. 

Article 108 

1. Where the SE is a parent undertaking within the 
meaning of Article 1(1) and (2) of Directive 
83/349/EEC and is at the same time a subsidiary 
undertaking of a parent undertaking which is not 
governed by the law of a Member state, it shall be 
exempt from the obligation to draw up consolidated 
accounts subject to the conditions laid down in Arti
cle II of that Directive. 

2. Articles 8( 1 ), second sentence, 8(2) and (3), and 10 
of that Directive shall not apply. 

3. The exemption provided for in paragraph I shall 
not apply where the securities of the SE have been 
admitted to official listing on a stock exchange 
established in a Member State. 

Sub-section 2 

THE PREPARATION OF CONSOLIDATED 
ACCOUNTS 

Article 109 

1. The consolidated accounts shall comprise the 
consolidated balance sheet, the consolidated profit 
and loss account and the notes on the accounts. 
These documents shall constitute a composite 
whole. 

2. The consolidated accounts shall be drawn up in 
accordance with the provisions of Directive 
83/349/EEC subject to paragraph 3 of this Article. 
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3. (a) Articles 16(5), final sentence, 16(6), 33(2)(c), 
first sentence, 33(3), final sentence, 34, point 12, 
final sentence, and point 13, final sentence, 35(l)(b), 
second sentence, 40, 41 (5) and 48 of Directive 
83/349/EEC shall not apply. 

(b) TheSE may avail itself of the options provided 
for in Articles 17(2), 19(l)(b), 20, 26(l)(c), final 
sentence, 26(2), 27(2), 28, second sentence, 29(2)(a), 
second sentence, 29(5), final sentence, 30(2), 32, 
33(2)(d) and 35(1) of Directive 83/349/EEC. 

Sub-section 3 

PREPARATION OF THE CONSOLIDATED ANNUAL 
REPORT 

Article 110 

1. The consolidated annual report shall include at 
least a fair review of the development of the com
pany's business and the position of the undertakings 
included in the consolidation taken as a whole. 

2. The consolidated annual report shall also include 
the information provided for in Article 36 of Direc
tive 83/349/EEC. The SE may avail itself of the op
tion provided for in the final sentence of paragraph 
2(d) of that Article. 

Sub-section 4 

AUDITING OF THE CONSOLIDATED ACCOUNTS 

Article 111 

The consolidated accounts shall be audited by one 
or more persons authorized to do so in a Member 
State in accordance with the provisions of Directive 
84/253/EEC. Those persons shall also verify that the 
consolidated annual report is consistent with the 
consolidated accounts for the financial year in 
question. 

Sub-section 5 

PUBLICATION 

Article 112 

I. The consolidated accounts, duly approved, and 
the consolidated annual report, together with the 
audit report, shall be published as laid down in ac
cordance with Article 3 of Directive 68/151 /EEC by 
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the laws of the Member State in which the SE has 
its registered office. 

2. Article 38(3), (4) and (6) of Directive 83/349/EEC 
shall not apply. 

3. The management board and the executive 
members of the administrative board shall be liable 
to the sanctions provided for[ ... ] if the consolidated 
accounts and consolidated annual report are not 
published. 

SECTION 3 

Banks and insurance companies 

Article 113 

1. SEs which are credit or financial institutions shall 
comply, as regards the drawing-up, auditing and 
publication of annual accounts and consolidated ac
counts with the rules laid down pursuant to Direc
tive 86/635/EEC1 of 8 December 1986, by the na
tional law of the State in which the SE has its 
registered office. 

2. SEs which are insurance companies shall comply, 
as regards the drawing-up, auditing and publication 
of annual accounts and consolidated accounts, with 
the rules laid down, pursuant to Directive[ ... which, 
supplementing Directive 78/660/EEC, harmonizes 
the provisions governing the annual accounts and 
the consolidated accounts of insurance companies, 
by the national law of the State in which the com
pany has its registered office]. 

TITLE VI 

Groups of companies 

Article 114 

!. Where an undertaking controls an SE, that 
undertaking's consequent rights and obligations 
relating to the protection of minority shareholders 
and third parties shall be those defined by the law 
governing public limited companies in the State 
where the SE has its registered office. 

I OJ L 372, 31. 12. 1986; Bull. EC 12-1986, point 
2.Ll27. 
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2. Paragraph I shall not affect the obligations im
posed on the controlling undertaking by the legal 
system which governs it. 

TITLE VII 

Winding up, liquidation, insolvency and 
suspension of payments 

SECTION 1 

Winding up 

Article 115 

An SE may be wound up: 

I. upon the expiry of the duration laid down for it 
in the statutes or the instrument of incorporation, 

2. by resolution of the general meeting of 
shareholders, or 

3. by decision of the court of the place where the SE 
has its registered office: 

(a) where the subscribed capital of the company has 
been reduced below the minimum capital provided 
for in Article 4; 

(b) where the disclosure of annual accounts has not 
taken place in the SE's last three financial years; 

(c) on any ground laid down in the law of the place 
where theSE has its registered office or provided for 
in the statutes or the instrument of incorporation. 

Article 116 

(Winding up by resolution of the general 
meeting) 

I. A resolution of the general meeting of 
shareholders to wind up the SE on any ground laid 
down by the statutes or instrument of incorporation 
shall require at least a simple majority of the votes 
attached to the subscribed capital represented. 

2. In all other cases a resolution of the general 
meeting of shareholders to wind up the SE shall re
quire at least a two-thirds majority of the votes at
tached to the subscribed capital represented. The 
statutes may, however, lay down that, when at least 
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half the subscribed capital is represented, the simple 
majority referred to in paragraph I is sufficient. 

Article 117 

(Winding up by the court) 

I. Winding-up proceedings may be brought in the 
court of the place where theSE has its registered of
fice by the administrative board, the management 
board or the supervisory board of the SE, by any 
shareholder, or by any person with a legitimate in
terest. 

2. Where the SE is able to remove the ground for 
winding up, the court may grant it a period of time 
sufficient to allow it to do so_ 

Article 118 

(Publication of winding up) 

The winding-up shall be published in the manner 
referred to in Article 9. 

Article 119 

(Wound-up SE to continue in existence) 

I. Where an SE is to be wound up as a result of a 
resolution to that effect of the general meeting of 
shareholders or upon the expiry of its prescribed 
duration, the general meeting of shareholders may 
resolve that it is to continue in existence as long as 
there has been no distribution on the basis ofliquida
tion in accordance with Article I26. 

2. The resolution that the company is to continue in 
existence shall be passed in accordance with Article 
II6(2), and published in the manner referred to in 
Article 9. 

SECTION 2 

Liquidation 

Article 120 

(Appointment of liquidators) 

I. The winding-up of an SE shall entail the liquida
tion of its assets. The liquidation shall be carried out 
by one or more liquidators. 
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2. Liquidators shall be appointed: 

(a) by the statutes or instrument of incorporation, or 
in the manner laid down therein; or 

(b) by a resolution of the general meeting of 
shareholders acting by the simple majority of the 
votes specified in Article 116(1); or 

(c) failing an appointment pursuant to (a) or (b), by 
the court in whose jurisdiction the registered office 
of the SE is situated on the application of any 
shareholder or of the administrative board, the 
management board or the supervisory board. 

3. In the absence of an appointment pursuant to 
paragraph 2, the duties of liquidator shall be per
formed by the administrative board or the manage
ment board. 

4. The general meeting shall determine the 
remuneration of the liquidators. Where the li
quidators are appointed by a court in whose jurisdic
tion the registered office of the SE is situated, the 
court shall determine their remuneration. 

Article 121 

(Removal of liquidators) 

The liquidators may be removed before the termina
tion of the liquidation: 

(a) where they were appointed in accordance with 
Article 120(2)(a) and (b) or where Article 120(3) ap
plies, by a decision of the general meeting acting by 
the simple majority of the votes specified in Article 
116(1). 

(b) irrespective of the manner of appointment, by a 
court in whose jurisdiction the registered office of 
the SE is situated, on petition of any person having 
a legitimate interest in the matter and showing a pro
per ground. 

Article 122 

(Powers of liquidators) 

I. The liqujdators may take all appropriate steps to 
liquidate theSE and, in particular, shall terminate 
transactions pending, collect debts, convert remain
ing assets into cash where this is necessary for their 
realization and to pay the sums owing to creditors. 
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The liquidators may undertake new transactions to 
the extent necessary for the purposes of the li
quidation. 

2. The liquidators shall have the power to bind the 
SE in dealings with third parties and to take legal 
proceedings on its behalf. 

The appointment, termination of office and identity 
of liquidators shall be published in the manner refer
red to in Article 9. It must appear from the 
disclosure whether the liquidators may represent 
the company alone or must act jointly. 

Article 123 

(Liability of liquidators) 

The rules on the civil liability of members of the ad
ministrative board or of the management board of 
an SE shall also apply to the civil liability of li
quidators for wrongful acts committed in carrying 
out their duties. 

Article 124 

(Accounting documents) 

I. The liquidators shall draw up a statement of the 
assets and liabilities of theSE on the date the wind
ing-up commenced. Any shareholder or creditor of 
theSE shall be entitled to obtain a copy of this state
ment free of charge, upon request. 

2. The liquidators shall report on their activities to 
the general meeting each year. 

3. The rules concerning the drawing-up, auditing 
and publication of annual accounts or consolidated 
accounts and the approval of persons responsible for 
carrying out the statutory audits of those accounts 
shall apply mutatis mutandis. 

Article 125 

(Information supplied to creditors) 

The notice of the winding-up of the:< company pro
vided for in Article 1\8 shall invite creditors to lodge 
their claims, and shall indicate the date after which . 
distributions on the basis of liquidation will be made. 

An invitation to lodge claims shall also be sent in 
writing to any creditor known to the company. 
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Article 126 

(Distribution) 

1. No distribution on the basis of liquidation may be 
made to the beneficiaries designated in the statutes 
or the instrument of incorporation, or failing any 
such designation to the shareholders, until all 
creditors of the company have been paid in full and 
the time-limits indicated in Articles 125 and 127(2) 
have expired. 

2. After the creditors have been paid in full, and 
anything due to the beneficiaries referred to in 
paragraph 1 has been distributed, the net assets of 
the SE shall, except where otherwise stated in the 
statutes or the instrument of incorporation, be 
distributed among the shareholders in proportion to 
the nominal value of their shares. 

3. Where the shares issued by the SE have not all 
been paid up in the same proportion, the amounts 
paid up shall be repaid. In that case only the remain
ing net assets shall be distributed in accordance with 
paragraph 2. If the net assets are not sufficient to 
repay the amounts paid up, the shareholders shall 
bear the loss in proportion to the nominal value of 
their shares. 

4. Where a claim on an SE has not yet fallen due or 
is in dispute or where the creditor is not known, the 
net assets may be distributed only if adequate securi
ty is set aside for the creditor or if the assets remain
ing, after a partial distribution represent sufficient 
security. 

Article 127 

(Distribution plan) 

I. The liquidator or liquidators shall draw up a plan 
for the distribution of the net assets of the company 
pursuant to Article I26 after the date indicated in 
Article 125. 

2. This plan shall be brought to the attention of the 
general meeting and of any beneficiary designated 
in the statutes or instrument of incorporation. Any 
shareholder and any beneficiary may challenge the 
plan in the court of the place where the SE has its 
registered office within three months of the date on 
which it was brought to the attention of the general 
meeting or of that beneficiary. No distribution may 
be made until that period has expired. 
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3. Where there is a challenge it shall be for the court 
to decide whether and to what extent any partial 
distributions may be made in the course of the pro
ceedings before the court takes its decision. 

Article 128 

(Termination of liquidation) 

1. The liquidation shall be terminated when the 
distribution is complete. 

2. Where, after the liquidation is terminated, further 
assets or liabilities of the SE come to light which 
were previously unknown, or further liquidation 
measures prove necessary, a court in whose jurisdic
tion the registered office of the SE is situated shall, 
on the application of any shareholder or creditor, 
renew the mandate of the former liquidators or ap
point other liquidators. 

3. Termination of liquidation and removal of theSE 
from the register referred to in Article 8(1) shall be 
published in the manner referred to in Article 9. 

4. Following the liquidation, the books and records 
relating to the liquidation shall be lodged at the 
register referred to in paragraph 3. Any interested 
party may examine such books and records. 

SECTION 3 

Insolvency and suspension of payments 

Article 129 

In respect of insolvency and suspension of payments 
theSE shall be subject to the law of the place where 
it has its registered office. 

Article 130 

I. The opening of insolvency or suspension of 
payments proceedings shall be notified for entry in 
the register by the person appointed to conduct the 
proceedings. The entry in the register shall show the 
following: 

(a) the nature of the proceedings, the date of the 
order, and the court making it; 

(b) the date on which payments were suspended, if 
the court order provides for this; 
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(c) the name and address of the administrator, TITLE IX 
trustee, receiver, liquidator or any other person hav-
ing power to conduct the proceedings, or of each of Permanent establishments 
them where there are more than one; 

(d) any other information considered necessary. 

2. Where a court finally dismisses an application for 
the opening of the proceedings referred to in 
paragraph 1 owing to want of sufficient assets, it 
shall, either of its own motion or on application by 
any interested party, order its decision to be noted 
in the register. 

3. Particulars registered pursuant to paragraphs 1 
and 2 shall be published in the manner referred to in 
Article 9. 

TITLE VIII 

Mergers 

Article 131 

(Types of merger) 

An SE may merge with other SEs or with other 
public limited companies incorporated under the 
law of one of the Member States in the following 
ways: 

(a) by forming a new SE; 

(b) by theSE taking over one or more public limited 
companies; 

(c) by a public limited company taking over the SE; 

(d) by forming a new public limited company. 

Article 132 

(Applicable law) 

1. Where the companies participating in the merger 
have their registered offices in the same Member 
State, the provisions of national law giving effect to 
Directive 78/855/EEC shall apply. 

2. Where the companies participating in the merger 
have their registered offices in different Member 
States, the provisions of Title II shall apply mutatis 
mutandis. 
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Article 133 

1. Where an SE has one or more permanent 
establishments in a Member State or a non-member 
State, and the aggregation of the profits and losses 
for tax purposes of all such permanent 
establishments results in a net loss, that loss may be 
set against the profits of the SE in the State wh(!re 
it is resident for tax purposes. 

2. Subsequent profits of the permanent 
establishments of theSE in another State shall con
stitute taxable income of theSE in the State in which 
it is resident for tax purposes, up to the amount of 
the losses imputed in accordance with paragraph 1. 

3. Where a permanent establishment is situated in a 
Member State, the imputable losses under 
paragraph 1 and the taxable profits under paragraph 
2 shall be determined by the laws of that Member 
State. 

4. Member States shall be free not to apply the provi
sions of this Article if they avoid double taxation by 
allowing theSE to set the tax already paid by its per
manent establishments against the tax due from it in 
respect of the profits realized by those permanent 
establishments. 

TITLE X 

Sanctions 

Article 134 

The provisions of national law applicable to the in
fringement of the rules relating to public limited 
companies shall apply to the infringement of any of 
the provisions of this Regulation. 

TITLE XI 

Final provisions 

Article 135 

The involvement of employees in the SE shall be 
defined in accordance with the provisions adopted 
to give effect to Directive ... by the Member State 
where the SE has its registered office. 
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Article 136 

An SE may be formed in any Member State which 
has implemented in national law the provisions of 
Directive.:. [on the involvement of employees in the 
SE]. 

Article 137 

This Regulation shall enter into force on I January 
1992. 

This Regulation shall be binding in its entirety and 
directly applicable in all Member States. 

Done at Brussels, 
For the Council 
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Proposal for a Council Directive 

complementing the Statute for a European company with 
regard to the involvement of employees in the European 
company 

The Council of the European Communities, 

Having regard to the Treaty establishing the Euro
pean Economic Community, and in particular Arti
cle 54 thereof, 

Having regard to the proposal from the Com
mission, 

In cooperation with the European Parliament, 

Having regard to the opinion of the Economic and 
Social Committee, 

Whereas, in order to attain the objectives set out in 
Article 8a of the Treaty, Council Regulation No ... 
establishes a Statute for a European company (SE); 

Whereas, in order to promote the economic and 
social objectives of the Community, arrangements 
should be made for employees to participate in the 
supervision and strategic development of the SE; 

Whereas the great diversity of rules and practices ex
isting in the Member States as regards the manner 
in which employees' representatives participate in 
supervision of the decisions of the governing bodies 
of public limited companies makes it impossible to 
lay down uniform rules on the involvement of 
employees in the SE; 

Whereas the laws of the Member States should 
therefore be coordinated with a view to making 
equivalent the safeguards required for the protec
tion of the interests of members and third persons, 
of public limited companies in each Member State, 
with due regard to the specific characteristics of the 
operation of such companies having their registered 
office in its territory; whereas such coordination 
must take account of the fact that an SE is created 
by a restructuring or cooperation operation involv
ing companies governed by the law of at least two 
Member States; 

Whereas account should be taken of the specific 
characteristics of the laws of the Member States by 
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establishing for the SE a framework comprising 
several models of participation, and authorizing, 
first, Member States to choose the model or models 
best corresponding to their national traditions, and, 
secondly, the management board or the ad
ministrative board, as the case may be, and the 
representatives of the employees of the SE or of its 
founder companies to choose the model most suited 
to their social environment; 

Whereas the provisions of this Directive form an in
dissociable complement to the provisions of Regula
tion ... and it is therefore necessary to ensure that the 
two sets of provisions are applied concomitantly, 

Has adopted this Directive: 

Article 1 

The coordination measures prescribed by this Direc
tive shall apply to the laws, regulations and ad
ministrative provisions in the Member States con
cerning the involvement of employees in the SE. 

These measures are an essential supplement to 
Regulation... on the Statute for a European 
company. 

TITLE 1 

Models of participation 

Article 2 

Member States shall take the necessary measures to 
enable employees of the SE to participate in the 
supervision and strategic development of the SE in 
accordance with the provisions of this Directive. 

Article 3 

I. Subject to the application of paragraph 5, the par
ticipation of SE employees prescribed by Article 2 
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shall be determined in accordance with one of the 
models set out in Articles 4, 5 and 6 by means of an 
agreement concluded between the management 
boards and the administrative boards of the founder 
companies and the representatives of the employees 
of those companies provided for by the laws and 
practices of the Member States. Where no agree
ment can be reached the management and ad
ministrative boards shall choose the model ap
plicable to the SE. 

2. An SE may not be formed unless one of the 
models referred to in Articles 4, 5 and 6 has been 
chosen. 

3. Subject to the application of paragraph 5, the 
chosen model may be replaced by another model in 
Articles 4, 5 and 6 by an agreement concluded betw
een the management or the administrative board 
and the representatives of the employees of the SE. 
This agreement must be submitted for the approval 
of the general meeting. 

4. Each Member State shall determine the manner 
in which the participation models shall be applied 
for SEs having their registered office in its territory. 

5. A Member State may restrict the choice of the 
models referred to in Articles 4, 5, and 6 or make on
ly one of these models compulsory for SEs having 
their registered office in its territory. 

SECTION 1 

Supervisory board or administrative board 

Article 4 

The appointment of members of the supervisory 
board or the administrative board, as the case may 
be, shall be governed by the following rules: 

(i) at least one-third and not more than one-half of 
them shall be appointed by the employees of theSE 
or their representatives in that company; or 

(ii) they shall be co-opted by the board. However, the 
general meeting of shareholders or the represent
atives of the employees may, on specific grounds, 
object to the appointment of a particular candidate. 
In such cases the appointment may not be made 
until an independent body established under public 
law has declared the objection inadmissible. 

70 

SECTION 2 

Separate body 

Article 5 

l. A separate body shall represent the employees of 
the SE. The number of members of that body and 
the detailed rules governing their election or ap
pointment shall be laid down in the statutes in con
sultation with the representatives of the employees 
of the founder companies in accordance with the 
laws or practices of the Member States. 

2. The body representing the employees shall have 
the right: 

(a) at least once every three months, to be informed 
by the management board or the administrative 
board of the progress of the company's business, in
cluding that of undertakings controlled by it, and of 
its prospects; 

(b) where it is necessary for the performance of its 
duties, to require from the management board or the 
administrative board a report concerning certain of 
the company's business or any information or 
documents; 

(c) to be informed and consulted by the management 
board or the administrative board before any deci
sion referred to in Article 72 of Regulation ... is im
plemented. 

3. Article 74(3) of that Regulation shall apply to 
members of the separate body. 

SECTION 3 

Other models 

Article 6 

l. Models other than those referred to in Articles 4 
and 5 may be established by means of an agreement 
concluded between the management boards and the 
administrative boards of the founder companies and 
the employees or their representatives in those com
panies. 

2. The agreement reached shall provide at least for 
the employees of the SE or their representatives: 

(a) once every three months, to be informed of the 
progress of the company's business, including that 
of undertakings controlled by it, and of its prospects; 
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(b) to be informed and consulted before any decision 
referred to in Article 72 of Regulation... is im· 
plemented. 

3. Where the agreement provides for a collegiate 
body representing the employees, that body may re· 
quire the management board or the administrative 
board to provide the information necessary for the 
performance of its duties. 

4. Th~ agreement shall provide that the employee's 
representatives must observe the necessary discre· 
tion in relation to any confidential information they 
hold on theSE. They shall be bound by this obliga· 
tion even after their duties have ceased. 

5. If the law of the State where the SE has its 
registered office so permits, the agreement may per
mit the management board or the administrative 
board of the SE to withhold from the employees or 
their representatives any information the disclosure 
of which might seriously jeopardize the interests of 
the SE or disrupt its projects. 

6. The parties to the negotiations may be assisted by 
experts of their choice at the expense of the founder 
companies. 

7. The agreement may be concluded for a fixed 
period and re-negotiated upon expiry of that period. 
However, the agreement concluded shall remain in 
force until the entry into force of the new 
agreement. 

8. Where the two parties to the negotiations so 
decide, or where no agreement such as is mentioned 
in paragraph I can be reached, a standard model, 
provided by the law of the State where the SE has 
its registered office, shall apply to theSE. This model 
shall be in conformity with the most advanced na
tional practices and shall ensure for the employees 
at least the rights of information and consultation 
provided for by this article. 

SECTION 4 

Election of the representatives of the 
employees of the SE 

Article 7 

The representatives of the employees of theSE shall 
be elected in accordance with systems which take in
to account, in an appropriate manner, the number 
of staff they represent. 
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All employees must be able to participate in the 
vote. 

The election shall be conducted in accordance with 
the laws or practices of the Member States. 

Article 8 

The first members of the supervisory board or the 
administrative board to be appointed by the 
employees and the first members of the separate 
body representing the employees shall be appointed 
by the representatives of the employees of the 
founder companies in proportion to the number of 
employees they represent and in accordance with 
the laws or practices of the Member States. Those 
first members shall remain in office until such time 
as the requirements for electing the representatives 
of the employees of the SE are satisfied. 

SECTION 5 

Article 9 

1. The management board or the administrative. 
board of the SE shall provide the representatives of 
the employees with such financial and material 
resources as enable them to meet and perform their 
duties in an appropriate manner. 

2. The practical arrangements for making available 
such financial and material resources shall be settled 
in consultation with the representatives of the 
employees of the SE. 

SECTION 6 

Representation of employees in the establish
ments of the SE 

Article 10 

Save as otherwise provided in this Directive, the 
status and duties of the representatives of the 
employees or of the body which represents them, for 
which provision is made in the establishments of the 
SE, shall be determined by the laws or practices of 
the Member States. 
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TITLE 2 

Employee participation in the capital or in 
the profit or loss of the SE 

SECTION 1 

Article 11 

Employee participation in the capital or in the pro
fits or losses of the SE may be organized by means 
of a collective agreement negotiated and concluded 
by the management boards and the administrative 
boards of the founder companies, or of theSE when 
constituted, and the employees or their represent· 
atives who are duly authorized to negotiate in those 
companies. 

SECTION 2 

Final provisions 

Article 12 

1. Member States shall bring into force the laws, 
regulations and administrative provisions necessary 
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to comply with this Directive by 1 January 1992. 
They shall immediately communicate the measures 
taken to the Commission. 

The provisions adopted pursuant to the first sub
paragraph shall make express reference to this 
Directive. 

2. Member States shall communicate to the Com
mission the main provisions of domestic law which 
they adopt in the field covered by this Directive. 

Article 13 

This Directive is addressed to the Member States. 

Done at Brussels, 

For the Council 
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