
The Journal of Advertising and Marketing Policy and Practice in the European Community 
Sponsored by DG XV (The Directorate General for the Internal Market and Financial Services) of the European Commission 

E_~ropean Commission Delegation 
L1rJrary T.e.~ of oral quest·1ons 2300 M Street, NW March 1999 

I• '.AL Washington, DC 20037rssue 18 

put by Jessica Larive to · 
Commissioner Monti Expert Group Agenda 5 
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L
. arive (ELDR), rapporteur. Mr President, we think that this report 

on cross-border commercial communications on behalf of the 
Committee on Economic and Monetary Affairs and Industrial 

Policy is another example of the Commission neglecting its duties. As 
guardian of the Treaties, it tends to have a fine disregard for Article 169 
and the infringement procedure it describes. This is a serious and 
unacceptable shortcoming in a democracy. Citizens, businesses and 
organisations are often quite rightly infuriated. Their complaints are 
sometimes allowed to drag on for years, as with the French Evin Law 
and Greece's ban on the advertising of toys on television. 

Nor am I very pleased that the answer by Mr Monti to the letter 
about this procedure sent by Mr Cox and myself only landed on my 
desk two minutes ago. I have not been able to read it - just the last 
sentence, which says (( I am nevertheless interested in the suggestions 
made by Mrs Larive in her draft report on commercial communications 
and will take them into consideration after they have been adopted by 
Parliament". I have not had time to read the rest of the letter, but I 
will hold him to this promise. 

When describing his eight-point plan last Monday, President 
Santer promised the European Parliament more transparency and 
information. If he is to maintain or achieve credibility, the demands 
set out in our resolutions must be honoured. This will mean 
scrupulous and transparent application of the Article 169 procedure 

~ with time limits for decision-making and an obligation to apply the 
, principle of proportionality to all existing and new complaints. 

Complainants should also be able to appeal against negative decisions. 
The European Parliament also wants to see a register of complaints 

published on the Internet, together with full details of progress or 
otherwise - obviously providing the complainants give their approval. 
The European Parliament should receive information on a very 
regular basis - through, for example, its Legal Affairs Committee - and 
my proposal is that a working party be set up within the Legal Affairs 
Committee to keep a close eye on infringement procedures, and 
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obviously not only in connection with commercial communications. 
The Commission must not be allowed to go on having uncontrolled 

political decisions made behind closed doors take precedence over 
legal arguments without being accountable. 

Commercial communications is a sensitive area. On the one hand, it 
must be possible to make full use of the free European market in this area 
too, and this is enormously important in this sector, which is expanding 
rapidly thanks to the new technologies and already directly employs over 
a million people. On the other hand, however, we obviously have great 
respect for national values and cultures, and for this reason, Mr Monti, we 
are very pleased with the proposals you have made for liberalising the 
European market for commercial communications too, first in the Green 
Paper and now in the follow-up communication. 

We support the principle of proportionality that you propose. This 
will mean that, in each case, objective criteria can be applied to determine 
whether a national restrictive measure is justified in the light of common 
interests, or whether the same results in the field of public health or 
consumer policy, etc., could be achieved with less radical measures. 

Unlike the Commission, however, we want all existing and new 
infringement procedures to be subjected ·to an examination of this kind 
- with clearly-defined time limits and not only as you wish, as otherwise 
we would find ourselves back in the situation I have just described. 

We also join the committee of experts in supporting the 
Commission's proposals for a central contact point, a web site and a 
database. In this committee too, the watchwords must be transparency 
and accessibility - in other words, the agenda, the minutes and 
minority opinions must be made public. 

As the Member of the Commission knows, we think it is very 
important that the committee should not be exclusively made up of 
national officials. Mr Monti, I know you have courage, but persuade 
your colleagues to introduce for the first time what one might call the 
'European polder model', by which I mean involving, on an equal 
footing, one representative of officialdom, industry and consumer 
organisations per country. We must break officialdom's stranglehold. 

Finally, the principles of mutual recognition and the country of origin 
must also be fundamental to commercial communications. Only if the 
justification of national restrictive measures is established in the way 
proposed can this principle be broken. The industry should then be given 
a chance to solve the problems through self-regulation and a European 
code of conduct. As far as I am concerned, they can make a start on this 
right away. Only as a last resort should harmonising legislation be used 
to supplement the ten or so directives currently applicable in this sector. 
Mr Monti, Member of the Commission Mr President, ladies and 
gentlemen, first of all, I would like to thank Mrs Larive for her rich and 
detailed motion for a resolution on the Commission's communication, 
as well as for the interest she shows regarding our policies on 
commercial communication within the Internal Market. Thanks to 
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your commitment, Mrs Larive, the European Parliament has supported the 
Commission's proposals, listed in the Green Paper on commercial communications, 
thus allowing the Commission to realise this policy through the communication that 
we are discussing this evening. 

I am delighted at the rapporteur's positive approach to our policy in this field, 
and am happy to accept her constructive criticism about later improvements that may 
be made. Besides her in-depth suggestions on the policy concerned, the honourable 
Member's resolution also makes several suggestions concerning the possibility of 
improving the infringement procedures referred to in Article 169. Since I happen to 
be responsible for both fields , I would like to give a brief, initial answer to the main 
suggestions made. 

Let me begin with our internal policy concerning commercial communications. 
The suggestions concentrate on the need to strengthen the methodology in order 
to evaluate proportionality, guaranteeing, on one hand, that none of the proportionality 
criteria may be used as loopholes to keep protectionist obstacles intact, and, on the 
other, making application of the proportionality evaluation criteria mandatory for 
any infringement procedures in this field. 

I must say that I agree with both proposals, and will attempt to guarantee that 
this tool will be used efficiently. As for the suggestions about greater transparency 
of the work of the group of experts, we are already preparing to make public the 
opinions of that group, as well as the agendas of the meetings. I am happy to be 
able to inform the honourable Member that the group's first opinion, addressing the 
regulation of discounting in Member States, should be adopted and made public in 
February. The names of the national representatives have also been published, and 
various Member States have set up working parties with relevant national bodies to 
keep them fully informed of discussions held by the group. 

I hope that, as time goes on, all Member States will do the same, so that the relevant 
bodies will be kept fully informed and may contribute to the debate. The members 
of the group of experts also consider it would be useful for the organisations involved 
to be able to present their observations to the group, but that their permanent presence 
could be detrimental to the frank and constructive discussions that enable the group 
itself to respect the six-month deadline prescribed for its opinions. 

Finally, since we expect to have an average of two opinions a year, we hope to 
be able to present them frequently to the Parliament, along with the replies that the 
Commission intends to give to these opinions in terms of initiatives. Thus, Mrs Larive, 
I consider that we will be able to follow up on most of the specific suggestions you 
have made concerning our commercial communication policies. 

As for the innovative proposals of the resolution concerning the infringement 
procedures referred to in Article 169, I am particularly grateful for these proposals, 
and this contribution, because I would like to emphasise the importance I give to 
the problem of the infringement procedure. We have, in effect, tried - although 
perhaps not to the extent that Mr Mather would have wished, given his polite 
language - to streamline and accelerate them as well as to make some of the 
practices involved in the infringement procedure more transparent. 

I agree with the rapporteur that this aspect is of fundamental importance, since the 
complaints lodged allow us to pinpoint the fields where problems still exist within the 
Internal Market. I admit that awareness of the complexity and slowness of the 
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infringement procedures, and thus of their cost, can sometimes dissuade operators 
active in the market from lodging a complaint. This means that the infringement 
procedures do not completely fulfil their important role of indicating obstacles, making 
it difficult to achieve our, and your, goal of a smoothly functioning Single Market. 

More specifically, as far as the frequency and the times of the decisions are 
concerned, I have done all that was in my power to take advantage of every chance 
of complying with the deadlines, as suggested by the rapporteur. 

In any case, the two proposals concerning a public register of complaints, and 
the possibilities of the petitioners to access the Commission's analysis before a 
decision is made, deserve to be examined in more detail. Only cases in which the 
petitioners have willingly given up the confidentiality associated with the procedure 
could be listed in the register. 

As far as the second proposal is concerned, asking petitioners for their opinion 
on our analysis before the Members of the Commission make a decision is bound 
to cause further delay. I agree nonetheless that there are some positive, and even very 
positive, aspects to providing a petitioner with in-depth information about the 
reasons why his complaint has been filed away, for .example. 

I hope that my response has reassured you, at least somewhat, as to the Commission's 
intention to attach importance to this resolution, and I would like to close with a very 
brief observation on transparency. I care deeply about transparency, and, as you know, 
the so-called scoreboard, which is proving an essential tool in making community law 
in the Single Market more transparent by putting pressure on Member States to implement 
the rules of the Single Market more accurately. Let me remind you, in particular, that, as 
far as transparency within the infringement procedure is concerned, we made the 
decision in 1996 to inform the press of every decision concerning a reasoned opinion 
or the referral of a case to the Court of Justice, and have been applying it since then. 

I must say that this very usefully increases peer pressure, inducing Member States 
to eliminate in a more timely manner most of the infringements which cause the 
procedure to be initiated. 
Mrs Larive Thank you very much for your reply. You gave some reassuring answers 
on several subjects. But at the same time you disappointed me with answers on other 
subjects as well, especially concerning the composition of the Expert Group. I have two 
questions left which you did not answer at all. Will there be a possibility for appeal for 
the complainant when a decision goes against him? Are you willing to apply the terms 
(deadlines) called for in the resolution concerning infringement cases? 
Mr Monti, Mrs Larive, as I stated in general and also referring to your last two 
comments in particular, I reserve the right to evaluate this in depth. As far as the first 
aspect is concerned, i.e. that of recourse, I believe it would be necessary to amend 
the treaty. Allow me to recall that, during the intergovernmental conference that led 
to the Treaty of Amsterdam, I personally, and the Commission as a whole, supported 
the proposal of some Member States to strengthen the powers, in order to accelerate 
the procedure being discussed. 

As far as compliance with deadlines is concerned, I believe I have already stated 
that all our efforts are geared to ensuring this, something I would like to emphasise 
once again. You will have noticed that, in some cases, my hesitation to give an 
immediate positive response to some of the proposals you put forward stems 
precisely from the fact that they seem inherently good, but may to some extent 
prolong the procedure in question. 
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Work programme of the Expert Group 
on Commercial Communications 

1999 

R.EGUIATION OF DISCOUNTS 

i) Adoption of an opinion on mutual recognition an the regulation of cross
border discount services. Opinion to be published in the Newsletter 
on Commercial Communications and on the web site of the Contact point. 

ii) Call for comment from interested parties, including consumer and business 
associations. Call for comment to be launched through the Newsletter and 
the web site. Probable date for launching call for comment: April 1999 

iii) Presentation of a Communication addressed to the European Parliament and 
the Council. 

THE REGUIATION OF PREMRJMS 

i) Presentation of working document and discussion on national regulations 
of premiums and free gifts. (Expert Group meetings scheduled for: 1 June 
1999, 28 September 1999) 

ii) Adoption of an opinion on mutual recognition and the regulation of cross
border services related to premiums and free gifts by end of year. 

PruzE COMPETITIONS & CONTESTS 

Presentation of working document and discussion on national regulations 
on prize competitions & contests. (Expert Group meetings scheduled for: 1 
June 1999 and 28 September) 

ADVERTISING OF LoTTERIES 

Presentation of working document and discussion on national regulations 
on advertising of lotteries (Expert Group meeting scheduled for: 14 Decem
ber1999). 

SPONSORSHIP 

Presentation of working document and discussion on national regulations 
on sponsorship. (Expert Group meeting scheduled for (potentially) 
14 December 1999, if µot- first meeting in 2000.) 

E xpert Group 
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National Contact points 
for Commercial 
Communications 
Austria 

Dr Maria REIFFENSTEIN 
Bundeskanzleramt 
Bundeskanzleramt Abt VII/ A/4, 
A-1011 Wien 
Tel: +431-711 72 - 4754 
Fax: +431-715 58 31 

Mrs Kristina FLEISCHER 
Bundesministerium f. Wirtschaftliche 
Angelegenheiten Abt I/ N 4 
Stubenring 1, 
1010 Wien 
Tel: +431-71100-2103 
Fax: +431-71100-5776 
kristina.fleischer@bmwa.bmwa.gv.at 

Belgium 
Mr Frederic BAEYENS 
Ministere belge des Affaires 
economiques, Administration de la 
Politique commerciale 
Bureau 6.044 North Gate III, 
154 Bld Emile Jacqmain, 
1000 Bruxelles 
Tel: +32-2-206 50 14 
Fax: +32-2-206 57 63 

Denmark 
The authority is the contact point 
Forbrugerstyrelsen 
(The National Consumer Agency of 
Denmark) 
Amagerfaelledvej 56, 
2300 Copenhagen S 
Tel: +45-32 57 01 00 
Fax: +45-32 96 02 32 
fs@fs.dk 

Finland 

Mr Eero MANTERE 
Kauppa- ja teollisuusministerio 
(Ministry of Trade And Industry) 
P.O. BOX 230, 
00171 Helsinki 
Tel: +358-9-160 36 57 
Fax: +358-9-160 40 22 
eero.mantere@ktm.vn.fi 

Mr Erik MICKWITZ 
Kuluttaja-asiamiehen toimisto 
(The Consumer Ombudsman) 
P.O. BOX 306, 
00531 Helsinki 
Tel: +358-9-77 261 
Fax: +358-9-75 30 357 

France 
Mr Francis AMAND 
Ministere de l'Economie des Finances et 
de l'Industrie, (D.G.C.C.R.F) 
59 Bd Vincent 
AURIOL 75703 PARIS CEDEX 13 
Tel: +33-1-44 97 23 45 
Fax: +33-1-44 97 30 40 
francis.amand@dgccrf.gouv.fr 

Germany 
The authority is the contact point 
Bundesministerium fur Wirtschaft, 
Referat II B 4 
Heilsbachstrasse 16, 
D-53123 Bonn 
Tel: +49-228-615 46 20 
Fax: +49-228-615 48 76 

Bundesministerium der Justiz, 
Referat III B 5 
Dienststelle Berlin, 
Jerusalemer Str. 24 - 28, 
10117 Berlin 
Tel: +49-30-2025-9736 
Fax: +49-30-2025-9525 
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The European Commission Contact Point emphasises that 
national contact points should not be regarded as sources of 
specific legal advice. 

Greece 

MsKOSTENA 
Ministry of Development, 
General Secretariat for Consumers 
Kaningos Square, 
GR 101 81 Athens 
Tel: +301 33 02 708 
Fax: +301 38 29 640 

Ireland 
Mr Michael CLARKE 
Department of Enterprise, Trade and 
Employment 
Consumer Protection Branch 
South Frederick St. , 
Dublin 2 
Tel: +353-1-631 2606 
Fax: +353-1-671 7457 
clarkem@entemp.irlgov.ie 

Italy 
Dr Francesco LOMBRASSA 
Presidenza Consiglio Ministri 
Via del Giardino 66 
00186 Roma 
Tel: +396-6779 5221 
Fax: +396-699 1435 

Luxembourg 
Mrs Bernadette FRIED ERI CI-CARABIN 
Ministere des Classes Moyennes et du 
Tourisme 
6, avenue Emile Reuter, 
1-2420 LUXEMBOURG 
Tel: +352-478 47 13/ 14 
Fax: +352-478 47 40 

Netherlands 
Mrs Jennefer BAARN 
Ministerie van Economische Zaken 
(Ministry of Economic Affairs) 
P.O.box 20101 
2500 EC The Hague 
Tel: +31-70-3796260 
Fax: +31-70-3797014 
j. b.baarn@minez.nl 

Portugal 

Mr Rui PORTUGAL 
Instituto do Consumidor 
Praca Duque de Saldanha no 31, 
1050 Lisboa 
Tel: +351-1-356 4722 
Fax: +351-1-356 4720 
ICPRES@MAIL.TELEPAC.PT 

Spain 
Mr Tomas RUANO 
( commerce legislation) 
Direcci6n General de Comercio Interior 
Secretaria de estado de Commercio 
Paseo de la Castellana, 162 
28046 Madrid 
Tel: +34-91-349 5275 
Fax: +34-91-349 3784 

Mrs Lourdes DIETIA 
(consumer protection) 
Instituto Nacional de Consumo 
Principe de Vergara, 54 
28006 Madrid 
Tel: +34-91-431 2040 
Fax: +34-91-576 39 27 
lourdedr@consumo-inc.es 

Sweden 
Mr Per EKLUND 
Finans departementet, 
konsumentenheten (Ministry of Finance, 
Consumer affairs unit) 
S-103 33 Stockholm 
Tel: +46-8-405 35 98 
Fax: +46-8-21 96 25 

UK 
Mr Max HOLDEN 
Department of Trade and Industry 
151 Buckingham Palace Road 
London 
SWlW 9SS 
Tel: +44-171-215 1781 
Fax: +44-171-215 2975 
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* The Report was formally adopted 
on 14 January 1999 

( 1) OJ C 167, 1.6.1998, p. 2. 
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Report of the European Parliament 
on the Commission's follow-up to the 
Green paper on commercial 
communications* 

B
y letter of 2 April 1998 the Com
mission foiwarded its communica
tion to the Council, the European 

Parliament and the Economic and Social 
Committee on the follow-up to the Green 
Paper on commercial communications in 
the Internal Market. 

At the sitting of 11 May 1998 the Presi
dent of Parliament announced that he had 
ref erred this report to the Committee on 
Economic and Monetary Affairs and In
dustrial Policy as the committee respon
sible and to the Committee on Legal 
Affairs and Citizens' Rights, to the Com
mittee on the Environment, Public Health 
and Consumer Protection and to the Com
mittee on Culture, Youth, Education and 
the Media for their opinions. 

At its meeting of 23 April 1998 the 
Committee on Economic and Monetary 
Affairs and Industrial Policy appointed 
Mrs Jessica Larive rapporteur. 

At the sitting of 15 May 1998 the Presi
dent announced that this report would be 
drawn up according to the Hughes proce
dure by the Committee on Economic and 
Monetary Affairs and Industrial Policy in 
conjunction with the Committees asked 
for their opinions. 

At its meetings of 3 September 1998, 
13 October 1998, 24 November 1998 and 
8 Decem~er 1998, it considered the Com
mission communication and the draft re
port. 

At the last meeting it adopted the 
motion for a resolution by 37 votes, with 
3 abstentions. 

The following were present for the 
vote: von Wogau, chairman; Katiforis and 
Secchi, vice-chairmen; Larive, rapporteur; 
Areitio Toledo, Argyros (for de Bremond 
d'Ars), Arroni, Barton (for Caudron), 
Billingham, Camis6n Asensio (for 
Christodoulou), Carlsson, Carrozza, Ettl 
(for Glante), Garcia Arias, Garda
Margallo y Marfil, Gasoliba I Bohm, 
Goedbloed (for Cox), Hendrick, Herman, 

Ilaskivi, Jarzembowski (for Langen), 
Kestelijn-Sierens, Konrad, de Lassus (for 
Castagnede), Lukas, Lulling, Thomas 
Mann (for Foun;ans), Metten, Miller, 
Murphy, Perez Royo, Ri.ibig, Svensson, 
Theonas (for Ribeiro), Thyssen, Torres 
Marques, Trizza, Watson, Wibe and Wolf 
(for Hautala). 

The opinion of the Committee on Legal 
Affairs and Citizens' Rights and the opinion 
of the Committee on Culture, Youth, Educa
tion and the Media follow this report. The 
Committee on the Environment, Public 
Health and Consumer Protection decided 
not to deliver an opinion. 

The Committee on the Environment, 
Public Health and Consumer Protection 
decided on 25 May 1998 not to deliver an 
opinion despite the fact that it had been 
consulted under the Hughes Procedure. 

The report was tabled on 15 Decem
ber 1998. 

The deadline for tabling amendments 
will be indicated in the draft agenda for 
the relevant part-session. 

A motion for a Resolution 
Resolution on the communication 
from the Commission to the Council, 
the European Parliament and the Eco
nomic and Social Committee on the fol
low-up to the Green paper on 
Commercial Communications in the In
ternal Market (COM(98)0121- C4-0252/ 
98) 

The European Parliament, 

having regard to the communication 
from the Commission to the Council, the 
European Parliament and the Economic and 
Social Committee on the follow-up to the 
Green Paper on commercial communica
tions in the Internal Market (COM(98)0121 
- C4-0252/ 98)1, 

having regard to Articles 30, 36, 56, 
59, 85, and 128-130 of the EC Treaty, 
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having regard to the Commission 
Green Paper on commercial communica
tions in the Internal Market (COM(96)0192 
- C4-0365/ 96) and its resolution of 15 July 
19972

, 

having regard to the Commission 
Green Paper on the protection of minors 
and human dignity in audio-visual and in
formation services (COM(96)0483 - C4-
0621/ 96) and its resolution of 24 October 
19973, 

having regard to the Television with
out Frontiers Directive 89/552/EEC4, the 
Misleading Advertising Directive 84/ 450/ 
EEC5, the Directive on Advertising for 
Medicinal Products for Human use 92/28/ 
EEC6, the Data Protection Directive 95/ 46/ 
EC7, the Directive on Labelling, Presenta
tion and Advertising for Foodstuffs for 
Sale to the Ultimate Consumer 79/112/ 
EEC8

, the Directive on Coordination of 
Laws, Regulations and Administrative Pro
visions relating to Direct Life Insurance 
92/ 96/ EEC9 and the Commission recom
mendation on codes of practice for the 
protection of consumers in respect of con
tracts negotiated at a distance (distance 
selling) 92/ 295/ EEC10

, 

having regard to its resolution of 24 
April 1997 on the Commission Communi
cation on illegal and harmful content on 
the Internet11

, 

having regard to its resolution of 20 
February 1997 on the Commission Com
munication on Priorities for Consumer 
Policy 1996-199812

, 

having regard to the cases dealt with 
by the European Court of Justice since 
1973 in the field of commercial communi
cations, 

having regard to the report of the 
Committee on Economic and Monetary 
Affairs and Industrial Policy and the opin
ions of the Committee on Legal Affairs 
and Citizens' Rights and the Committee on 
Culture, Youth, Education and the Media 
(A4-0503/98), 

Parliament's Report 

A. Whereas the European commercial 
communications sector employs more than 
1 million people and is growing, especially 
thanks to the development of new commu
nications technologies; whereas this sector 
is particularly important in terms of youth 
employment in Europe; 
B. Whereas the Commission's Communi
cation is a significant contribution to the 
development of a coherent policy towards 
commercial communication; 
C. Whereas the Parliament particularly 
welcomes the purpose of the Communi
cation, which is to apply Internal Market 
principles to commercial communication 
whilst safeguarding several public interest 
objectives, such as consumer protection, 
public health protection, the protection of 
intellectual and commercial property and 
the protection of privacy, which are cov
ered in the Treaty; 
D. Whereas it is of fundamental impor
tance, with the aim to a void 
renationalisation, that the principles of 
mutual recognition and country of origin, 
as the key principles of the Internal Mar
ket, are strictly applied to all cross-border 
commercial communications, in particu
lar, in the context of electronic commerce; 
E. Whereas in the Communication, a 
number of new instruments is launched 
with the aim of contributing to the realiza
tion of an Internal Market for commercial 
communications - : establishment of a 
Commercial Communications Expert 
Group; making available a single contact 
point and a website; establishment of a 
Commercial Communications Database; 
setting up a network of academic experts -
whilst proposing a number of improve
ments to increase the transparency and ef
ficiency of existing Community instru
ments, in particular, of the Article 169 pro
cedure and the application of a prop
ortionality assessment methodology; 
F. Whereas it is not clear how some of 
the new instruments proposed in the 

2 OJ C 286, 22.9.1997, p. 6. 

3 OJ C 333, 10.11.97,p. 408 and 430. 

4 OJ L 298, 17.10.1989, p. 23. 

5 OJ L 250, 19.9.1984, p. 17. 

6 OJ L 113, 30.4.1992, p. 13. 

7 OJ L 281, 23.11.1995, p. 31. 

8 OJ L 33, 8.2.1979, p. 1. 

9 OJL360,9.12.1992,p.1. 

IO OJ L 156, 10.6.1992, p. 21. 

11 OJ C 150, 19.5.1997, p. 16 et 38. 

12 OJ C 85, 17.3.1997, p.133. 
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Communication will contribute to the 
core objective of the Communication, i.e. 
the establishment of the Internal Market 
for commercial communications, notably 
the functioning of the Commercial Com
munications Expert Group; 
G. Whereas the proposed assessment 
methodology, which is intended to in
crease transparency and efficiency of ex
isting procedures for dealing with 
infringements of the EC Treaty in the area 
·of commercial communications, lacks 
'teeth' to be effective in practice, in par
ticular, as the Commission fails to make its 
application mandatory and work within 
strict time limits; 
H. Whereas there is no case law to the 
effect that restricting cross-border com
mercial communications based on cul
tural (taste and decency) or social criteria 
falls within the concept of the general 
good; 
I. Whereas the infringement procedure 
under Article 169 of the EC Treaty does 
not currently work in an efficient and sat
isfactory way, which hampers access to 
justice; 
J. Whereas the Article 169 procedure is 
also increasingly becoming ineffective on 
whether or not to initiate, and effectively 
follow through, infringement procedures 
against Member States; 
K. Whereas an important cause of the 
failure of the infringement procedure de
pends on the position taken by the Com
mission's Legal Service whose positive 
opinion in respect of the complaint is 
needed to pursue an infringement; 
L. Whereas this lack of transparency 
makes the infringement procedure prone 
to political considerations rather than to a 
purely legal assessment of the merits; 
whereas this has led to a number of un
acceptable delays in pursuing certain in
fringement cases in the area of 
commercial communications; 
M. Whereas the obstacle of access to jus-

Commercial Communications March 1999 

tice, for companies and citizens alike, un
dermines public confidence in the Inter
nal Market as well as the credibility of the 
EU institutions; 
N. Whereas this calls for increased possi
bilities for parliamentary scrutiny to make 
the Commission more accountable for its 
handling of pending and new infringe
ment cases; 
0. Whereas a number of significant im
provements is still needed to realise the 
Commission's objective to establish an 
Internal Market for commercial communi
cations. These improvements should 
serve to increase transparency and effi
ciency of existing Community procedures, 
as well as of the new instruments pro
posed by the Commission in its Commu
nication; 
1. Welcomes the Commission follow-up 
Communication, but is of the opinion that 
the actions proposed must be adjusted 
and made more specific on a number of 
points; 
2. Stresses that cross-border commercial 
communications must be based on mu
tual recognition; emphasises that mutual 
recognition as the key principle of the In
ternal Market must be rigorously applied 
to all cross-border commercial communi
cations within the EU and that non-appli
cation of the country of origin principle 
can only be justified if the restriction in 
question is proportionate and non-dis
criminatory; 
3. Supports that whenever national sensi
tivities are too divergent for mutual recog
nition to apply , the issue should 
wherever possible be addressed by self
regulation; therefore asks the European 
Advertising and Standard Alliance (EASA) 
to establish and manage a database on 
self-regulatory codes; 
4. Supports, in principle, the proposed 
proportionality assessment methodology, 
which for the first time provides for a con
sistent set of criteria against which the 
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compatibility of national and European 
regulatory measures with the EC Treaty 
can be assessed; 
5. Notes the addition of a criterion to the 
methodology reflecting a recognition of 
cultural and social differences in the Mem
ber States but considers that this should 
not be used to justify existing or new re
strictions on cross-border commercial 
communications, whereas Member States 
seeking to implement restrictions on the 
basis of cultural or social specificity must 
prove that it is a measure invoked in the 
general interest and that the measure is 
proportionate to its objective; stresses 
again that the risk of renationalisation 
must be prevented; 
6. Stresses the need for mandatory appli
cation of the methodology; 
7. Calls on the Commission to apply the 
methodology automatically to all pending 
and new infringement cases and not only 
'where appropriate' as described in the 
Communication; 
8. Calls on the Member States to subject 
any new measures in the commercial 
communications area to the proportional
ity assessment prior to adoption; 
9. Calls on the Commission to discuss in
fringement cases at least every three 
months instead of every six; 
10. Furthermore, asks the Commission to 
propose mandatory time limits with the 
aim of reaching a decision to ref er cases 
brought under Article 169 to the European 
Court of Justice within 12 months as from 
the conclusion of the 'pre 169 phase' - in 
which the Commission must apply the 
methodology to assess whether a formal 
Article 169 infringement procedure will be 
initiated - which should be limited to six 
months after the date of registration of a 
complaint; 
11. Stresses that, should the Commission 
fail to reach a decision within the time 
limits set for it in the various stages in the 
infringement procedure, a possibility 
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should be provided that the case is re
ferred to the Court of First Instance; 
12. Calls on the Commission to make the 
complete legal arguments on specific 
cases known to the complainant and to 
provide for a possibility for the complain
ant to challenge this opinion before a fi
nal decision on whether to formally 
pursue a complaint is taken; 
13. Suggests that a working group under 
the auspices of the EP-Legal Affairs Com
mittee is established to closely monitor 
progress made at the Commission's in
fringement meetings and to give advisory 
opinions on certain cases; 
14. Calls on the Commission to establish 
a register of complaints, accessible to in
terested parties and available from the 
Internet, which contains all registered 
complaints with the Commission - pend
ing permission from the complainant -
and all relevant information regarding 
progress made in the handling of those 
cases under the infringement procedure -
reasons for admissibility etc. - ; 
15. Insists on its earlier demand that the 
Expert Group should be representative of 
all interested parties and that this Group 
should have a tripartite character, i. e. con
sisting of representatives of Member 
States, industry and consumer organisa
tions to ensure that industry and consum
ers could present effectively their 
positions on issues discussed within the 
proposed Expert Group; 
16. Calls on the Commission to detail 
more specifically the functions and tasks 
of the Expert Group, to make sure that 
pending infringement cases will be dis
cussed within the Expert Group, to guar
antee independence and transparency on 
the debate in the Expert Group, in particu
lar preparation and publication of the 
agenda, publication of the minutes and 
minority opinions, operation according to 
strict time limits; 
17. Calls on the Commission to ensure 
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that the Expert Group will meet four times 
a year and report to the European Parlia
ment every six months and that there will 
be a full review of the Group every three 
years; 
18. Calls on the Commission to conduct 
studies on 'sponsoring at schools' and 'on 
children and TV-advertising'; to publish 
its results as soon as possible; to take the 
outcome of these studies into account 
during the next revision of the Television 
without Frontiers Directive; 
19. Instructs its President to forward this 
resolution to the Commission, Council, 
National Parliaments of the Member States 
as well as industries and consumer or
ganisations concerned. 

Explanatory statement 
Background on the Commission 

Green Paper on commercial 
communications (COM(96)0192) 

The Commission survey exercise that was 
conducted prior to the drafting of the 
Green Paper concerning existing national 
laws on commercial communications had 
showed that commercial communications 
services affect a number of important 
public interest objectives, such as the pro
tection of consumers, minors, public 
health or pluralism. Therefore, these serv
ices are subject to a variety of different 
national regulations, as Member States 
pursue different public interest objectives. 
The divergence of national regulations as 
well as the fact that cross-border commer
cial communications are developing lead 
to obstacles to the proper functioning of 
the Internal Market. 

The definition of commercial commu
nications that was used in the Green Pa
per was the following: 'All forms of 
communication seeking to promote either 
products, services or the image or organi
sation to final consumers and/ or distribu
tors'. This definition covers all forms of 
advertising, - direct marketing, sponsor-
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ship, sales promotions and public rela
tions. 

The analysis also showed that the 
compatibility of cross-border restrictions 
with EC law would depend on whether or 
not they met the principle of proportion
ality, i.e. if the measure is proportional to 
the pursued public interest objective. In 
order to review existing restrictions, a 
careful assessment of proportionality was 
therefore considered to be essential in this 
field. With the aim of establishing a high 
quality, appropriate and coherent Euro
pean framework for commercial commu
nications, the Commission proposed two 
key measures, the first one being the use 
of a proportionality assessment meth
odology. The use of this methodology 
would be a means of ensuring that evalu
ations are based on a complete overview 
of the effects of the measures concerned. 
According to case law, which the method
ology would assist, the assessment of pro
portionality requires: 
a) the verification of the appropriateness 
of the national restrictive measure vis-a
vis the pursued objective, i.e. it must be 
such as to guarantee the achievement of 
the intended aim; 
b) testing that the national restrictive 
measure does not go beyond that which 
is necessary in order to achieve that objec
tive; in other words, that the same result 
cannot be obtained by less restrictive 
rules. 

Since the jurisprudence of the Court 
has not yet provided precisely defined el
ements for assessing proportionality, the 
Commission thus proposed its methodol
ogy to help provide a systematic analysis 
of both national and community measures 
in this field. It would consist of the follow
ing two step procedure: 
1. To characterise either the relevant na
tional measure restricting the free move
ment of services or the harmonisation 
measure proposed by the Commission, in 
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order to set out a complete picture of the 
impacts of the measure. Five assessment 
criteria should be used for this purpose: 
A) What is the potential economic chain 
reaction and the resulting impact on con
sumers caused by the measure? 
B) What are the public interest objectives 
motivating the measure? 
C) Is the measure linked to the invoked 
public interest objective? 
D) Does the measure affect other public 
interest objectives? 
E) How efficient is the measure in achiev
ing the invoked public interest objective? 
2. To make an overall legal assessment 
of whether a national measure could be 
considered proportionate or a Community 
measure could be considered coherent 
with the Treaty and other Community 
measures, on the basis of the overview 
resulting from step 1. 

The second proposal of the Commis
sion to establish a framework for commer
cial communications can be divided into 
two inter-related tools to improve co-ordi
nation and information exchange. The 
Commission firstly proposed the estab
lishment of an Expert Group to consider 
commercial communications issues and 
help find constructive solutions to prob
lems. It was proposed the group would 
comprise representatives of the Member 
States accompanied by national self-regu
lators when they would be concerned. 
The group would be called when prob
lems should arise and the problems to be 
discussed would be tabled by the Com
mission. The discussions of the group 
would be based on the above-described 
proportionality assessment methodology. 
The purpose would be to seek to establish 
a dialogue between the Commission, 
Member States and interested parties and 
allow for agreement on application of 
mutual recognition and avoid broad har
monisation initiatives. It would also act as 
a forum for administrative co-operation 
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and for an exchange of information on 
new Information Society developments in 
this field. 

In order to improve information pro
vision and communication with interested 
parties, the Commission proposes a cen
tral information contact point to give 
and collect information on regulatory is
sues affecting commercial communica
tions. An on-line information network, 
which would enable interested parties to 
have direct access to the Commission's 
and the Expert Group's work was also 
proposed. 

The position of the European 
Parliament on the Green Paper 

In its resolution on the above Green pa
per, adopted on 15 July 1997, Parliament 
was on the whole supportive of the Com
mission's proposals but stressed that some 
points clearly had to be reinforced in or
der to reach the goal of making the Inter
nal Market function properly. 

Concerning the scope of commercial 
communications, Parliament called for 
extending it to cover on-pack commercial 
communications (on-pack price promo
tions, coupons, free gifts , etc.). Parlia
ment also highlighted some areas which 
deserved particular attention, namely 
multi-level marketing, unfair marketing 
methods, brand diversifications, packag
ing, sponsorship as well as regulations on 
commercial communications for children. 
The Commission was also asked to list a 
full inventory of existing barriers to the 
free circulation of commercial communi
cation services, and to come forward with 
a better assessment of these services' ef
fects on children and their impact on pri
vacy, as well as the mechanisms through 
which consumer cross-border complaints 
should be addressed. Parliament also 
called for a SLIM analysis of this sector. 

As regards the proportionality assess
ment methodology, Parliament supported 
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the approach but also asked the Commis
sion to publish in its follow-up communi
cation the definition of the methodology, 
including strict time limits for decisions, 
and explain how it is applicable to exist
ing legislation. Furthermore, the method
ology should be made mandatory for the 
Commission's work, and also to all na
tional restrictions whether in law or self
regulatory codes. 

Parliament also supported the pro
posed Expert Group, but called for it to be 
a tripartite Committee made up of equal 
numbers of representatives of the Mem
ber States, industry and consumer organi
sations. Parliament asked to be consulted 
on its rules of procedure. Furthermore, 
the Committee procedure was asked to be 
fully transparent, and the Committee 
should meet regularly, operate to strict 
time limits, publish its results, consider all 
complaints lodged with it and report to 
Parliament. 

Concerning the contact point and in
formation network, Parliament requested 
that the contact point should establish a 
central database on regulations and self
regulatory codes in the area of commer
cial communications. 

Finally, Parliament criticised the inef
ficiency of the infringement procedure, 
and asked for a Council decision to en
able possible infringement proceedings to 
be heard in the Court of First Instance, in 
order to make them open to a system of 
appeal. 

Summary of the Commission 
follow-up to the Green Paper 

(COM(98)121) 
As a result of the responses to its Green 
Paper, the Commission decided to adopt 
a range of actions concerning commercial 
communications, with the aim to facilitat
ing the provision of cross-border services 
and to ensure an appropriate protection 
of public interest objectives concerned. 
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According to the Commission, these ac
tions represent a tool to assist relevant 
authorities in their analysis of problems in 
this field, and are in line with the Single 
Market Action Plan's Strategic Target 1, of 
making rules more effective. 

In the communication the Commission 
has broadened the scope for the definition 
of commercial communications to include 
on-pack communications, as was proposed 
by the Parliament. The new definition is: 'all 
forms of communication seeking to pro
mote either products, services or the image 
of a company or organisation to final con
sumers and/ or distributors'. This includes all 
forms of advertising, direct marketing, spon
sorship, sales promotions, public relations 
and those services used in the design of 
packaging excluding labelling. 

These services fall within the scope of 
Articles 59 and 60 of the Treaty, as inter
preted by the jurisprudence of the European 
Court of Justice. In certain circumstances 
commercial communications activities could 
benefit from the application of Article 30 
relating to the free movement of goods, ac
cording to the case law of the Court. 

Building on its Green Paper proposals, 
the Commission proposes the following 
actions in its follow-up communication: 
l ) 1be application of a proportionality 
assessment methodology 
The methodology, as described in the 
Green Paper, will be applied when appro
priate to increase the speed and efficiency 
with which infringements are processed 
and improve the quality of any harmoni
sation initiatives proposed by the Com
mission. The Commission proposes to add 
two criteria in the first step of the method
ology compared to the version presented 
in the Green Paper, in recognition of cul
tural and social differences in the Member 
States: 
1. Does the measure reflect cultural or 
social specificity? 
2. Is the measure coherent across all rel-
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evant public interest objectives and nota
bly those of consumer protection and 
public health? 
2) Tbe setting up of a commercial com
munications Expert Group 
This group is proposed to be set up in 
order to establish efficient administrative 
co-operation between the Commission 
and the Member States. The Commission 
proposes to ensure that the group acts 
rapidly and does not duplicate work done 
by other Commission Committees. 

The Commission proposes the group 
should have four main functions: 
• facilitate exchange of views between 
the Commission and the Member States; 
• help the Commission to identify solu
tions to problems in this field and either 
allow for mutual recognition or identify 
harmonisation needs; 
• provide data and information on na
tional measures; 
• provide information for the work of 
committees established by secondary 
Community law. 
3) Making available a contact point and 
an information network 
The central contact point is to be estab
lished in the Directorate General for the 
Internal Market and Financial services 
(DG XV) for interested third parties, and 
it will work closely with other Directorates 
General involved with commercial com
munications issues. The Commission will 
also establish a Web site to facilitate infor
mation flows and transparency. 
4) Establishing a commercial communi
cations database 
This is intended to become an information 
database on national and Community 
regulations and self-regulatory codes, ac
cessible via the proposed Web site. 
5) Accelerating complaints processing 
The Commission will make efforts to re
duce delays by using, when appropriate, 
the proportionality assessment methodol
ogy. 
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6) Setting up a network of academic ex
perts 
This network would assist the Commis
sion and the Expert Group and be invited 
to provide opinions on specific issues. 
7) Promoting international co-operation 
The Commission will promote its ap
proach in international negotiations. 
8) Clarifying electronic commerce issues 
The Commission will take account of re
strictions concerning commercial commu
nication services while examining legal 
issues related to Information Society is
sues. 
9) Keeping the European Parliament in
formed 
The Commission will inform Parliament on 
the application of this approach and the 
evaluation of the work carried out as well 
as an update of the work programme. 

The Commission will call on the Expert 
Group to examine problems arising from 
cross-border commercial communications 
i.e. areas where national regulations di
verge significantly: the protection of mi
nors, unfair competition, sponsorship, 
misleading advertising, redress systems 
and application of the proportionality as
sessment methodology at national level. 

The views of your rapporteur 
Since the adoption of the first report on 
commercial communications inJuly 1997, 
your rapporteur has consulted interested 
parties in order to evaluate the Commis
sion's proposals as well as those which 
the Parliament adopted in its resolution. 
This period of reflection has led the rap
porteur to be rather critical about the fol
low-up by the Commission to its Green 
Paper on commercial communications. 

The objective of the Commission's 
Green Paper and the Follow-up Commu
nication on commercial communications 
is to find a balance between the objective 
of promoting the free movement of cross 
border commercial communications serv-
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ices and the protection of public interest 
objectives. Your rapporteur agrees totally 
that cross-border commercial communi
cations must be based, in principle, on 
mutual recognition and country of origin. 
Non-application of the country of origin 
principle and the application of national 
measures, can only be justified if the re
striction in question is proportionate and 
non-discriminatory. 

Unfortunately, we notice that the in
fringement procedure (Article 169), to de
termine whether a national measure 
restricting commercial communications, is 
still not functioning properly. It should be 
faster, more efficient and more transpar
ent. 

To be more efficient and transparent the 
Commission developed the proportional
ity assessment methodology which is to 
be applied in the field of commercial com
munications in order to determine if a na
tional restriction is proportionate or not, 
which your rapporteur welcomes very 
much. However, to be really transparent 
and efficient, this test should be mandatory 
and automatically applied to all measures 
taken in this field and not only 'where ap
propriate' as the Commission puts it in the 
Communication. 

Furthermore, your rapporteur regrets 
that the Communication tends to over
emphasize public interest objectives as a 
justification for creating or maintaining 
barriers to free movement of commercial 
communications. In particular, the addi
tion of assessment criteria Fin the propor
tionality assessment methodology puts 
too much weight on 'cultural and social 
subsidiarity'. This could undermine the 
establishment of a Single Market in com
mercial communications. Your rapporteur 
warns against renationalisation. 

The Commission states that industry 
and consumers have easier access to in
formation in the field of commercial com
m uni cations by the setting up of an 
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Expert Group. This group was set up in 
order to establish transparency and effi
cient administrative co-operation between 
the Commission and the Member States 
and to help the Commission identify solu
tions to problems in the field of cross-bor
der commercial communications services. 

Your rapporteur is very much in fa
vour of such a group of experts but is of 
the opinion that this group should have a 
tripartite character. Apart from representa
tives of the Member States, industry and 
consumer organizations should also take 
part in this Expert Group to ensure that 
they can present effectively their positions 
on issues discussed within the Expert 
Group. In addition, to reach real transpar
ency, your rapporteur believes that the 
Expert Group's agendas should be open 
to consultation and be published in ad
vance of the meetings and that conclu
sions should be published automatically 
and not only 'where appropriate' as stated 
in the Commission's Communication. Fur
thermore, your rapporteur is of the opin
ion that pending infringement cases 
should be discussed within the Expert 
Group. 

An important cause of the failure of 
the infringement procedure under Article 
169 seems to be largely due to the lack of 
time limits within which the Commission 
should solve complaints. To be faster the 
Commission should observe mandatory 
time limits for reaching a decision. The 
'pre-phase' to the infringement procedure, 
in which the Commission must apply the 
methodology to assess whether a formal 
Article 169 infringement procedure will be 
initiated, should be limited to six months 
after the date of registration of a com
plaint. The formal infringement proce
dure, in which the Commission writes a 
letter of formal notice and a reasoned 
opinion and to both of which the Member 
State has to reply, should last no longer 
than one year. In addition, your rappor-
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teur is of the opinion that if the Commis
sion fails to take a decision to take a Mem
ber State to the European Court of Justice 
within one year there should be a possi
bility that cases are being ref erred directly 
to the Court of First Instance. 

Moreover, the infringement procedure 
is also made opaque due to the fact that 
the Commission is not made accountable 
for its decisions on whether or not to ini
tiate infringement cases. Currently, many 
cases run the risk of never reaching the 
Court of Justice, as they are closed or are 
made subject to undue delays, without 
there being a possibility to appeal for the 
complainant. 

This is most effectively illustrated by 
the fact that a decision on whether or not 
to pursue infringement cases is largely de
pendent on the opinion given by the 
Commission's Legal Service in respect of 
the complaint. Under the current proce
dure, complainants are not allowed to see 
and comment on this opinion, which al
lows the Commission to choose not to 
pursue complaints or to delay progress for 
political purposes. This has already led to 
a number of unacceptable delays in the 
Commission's handling of certain in
fringement proceedings in the commer
cial communications area, for example 
the French alcohol advertising ban and 
the Greek ban on television advertising 
for toys, which have both been pending 
for more than four years. It is hard to be
lieve that such delays are motivated by 
purely legal reasons and this opens the 
current procedure to the challenge that it 
is prone to political considerations. 

It is the view of your rapporteur that 
the Commission, as Guardian of the 
Treaty, should pursue infringement pro
ceedings whenever there is a case to an
swer. Any other decision should be made 
known to the complainant and the com
plainant should be given the opportunity 
to challenge this opinion before the corn-
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plaint is closed. Your rapporteur hopes 
that this will improve the current situation 
in which effective access to justice is of
ten denied creating an alarming demo
cratic deficit. 

Your rapporteur is very pleased with 
the Commission's proposals to set up an 
information network and a web site, to es
tablish a commercial communications da
tabase, and to make available a central 
contact point for interested third parties. 
These initiatives will bring more clarity 
and transparency to the field of commer
cial communications. 

Your rapporteur suggests to the Com
mission to conduct studies on the effect of 
TV advertisements on children and on 
sponsoring at schools. 

Furthermore, to create more transpar
ency your rapporteur suggests that: 
• the Commission establishes a 'register 
of complaints' which would be available 
via the Internet and accessible by inter
ested parties . This register would bring to
gether all the complaints brought before 
the Commission - pending permission 
from the complainant - and the follow-up 
of the Commission, following a pre-estab
lished procedure with fixed time-limits, 
admissibility, follow-up , recourse avail
able. Such a system would guarantee the 
desired transparency in the treatment of 
infringements and the rules of litigation. 
• a working group under the auspices 
of the European Parliament Legal Affairs 
Committee is established to closely moni
tor progress made at the Commission's in
fringement meetings and to give advisory 
opinions on certain cases. 
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Letter from the 
committee 
chairman Mr Peter 
PextoMrvon 
Wogau, chairman of 
the Committee on 
Economic and 
Monetary Affairs 
and Industrial 
Policy 

1 The following took part in the 
vote: Pex, chairman; De Esteban 
Martin (for Fontaine), De Coene, 
Guinebertiere, Kerr, Mouskouri, 
Perry, Tongue, Vaz da Silva and 
Whitehead (for Kuhne). 
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Committee on Culture, 
Youth, Education and the 
Media 

A
t the end of 1992, the Commission 
launched the debate on future 
policy on commercial communi

cations in the Internal Market, which con
cluded in 1996 with a Green Paper that 
discussed the importance of this area for 
employment, with particular reference to 
cross border commercial communications 
and the new services related to the Infor
mation Society and electronic commerce. 

This document stressed, however, the 
existence of a number of obstacles to 
cross-border commercial communica
tions, which are impediments to the 
proper functioning of the Internal Market. 

The commercial communications sec
tor accounts for over lm jobs and is con
stantly expanding. Commercial communi
cations are defined in the Green Paper as: 
'all forms of communication seeking to 
promote other products, services or the 
image of a company or organisation to fi
nal consumers and/ or distributors'. this 
includes all forms of advertising, direct 
marketing, sponsorship, sales promotion 
and public relations. 

In the wake of the Green Paper, the 
Commission reached the following con
clusions: 
• the existence of widely divergent na
tional rules is an impediment to the devel
opment of the Internal Market in the field 
of commercial communications; 
• the new services related to the Infor
mation Society have created new risks 
and prospects for commercial communi
cations. 

The Commission proposes tackling 
these problems via the following meas
ures: 
• application of a transparent method
ology based on evaluating the proportion
ality of legislative measures; 
• creation of a group of experts in the 
field of commercial communications; 
• estabHshment of a contact point and 
information network on commercial corn-

munications. 
The Expert Group set up by the Com

mission has examined the problems of 
cross-border commercial communications 
and the goals, levels and means of protec
tion of the public interest objectives of the 
national legislation in the Member States, 
noting the divergences existing in such 
fields as: 
1. the protection of minors, especially as 
regards television advertising aimed at 
minors and in such areas as the sponsor
ing of educational programmes and direct 
marketing targeted on children; 
2. sponsorship (the concept of sponsor
ship and the rules governing it differ from 
one Member State to another, especially in 
relation to television); 
3. comparative and misleading advertis
ing. 

Conclusions 
The Committee on Culture, Youth, Educa
tion and the Media calls on the Commit
tee on Economic and Monetary Affairs and 
Industrial Policy to include the following 
conclusions in its motion for a resolution1

: 

1. The Commission should facilitate the 
cross-border provision of commercial 
communications services through the es
tablishment of an effective and transpar
ent regulatory framework which ensures 
the necessary protection of the public in
terest objectives involved. 
2. The Commission should ensure that 
the various legislative provisions in force 
in the Member States relating to commer
cial communications are based on public 
interest objectives, including consumer 
protection, the protection of minors, pub
lic health, the protection of intellectual 
and commercial property and the safe
guarding of pluralism. 
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Committee on Legal 
Affairs and Citizens' 
Rights 

The Communication entitled 'The 
follow-up to the Green Paper on 
commercial communications in 

the Internal Market' adds little that is new 
to the 1996 Green Paper, apart from the 
summary of responses from 'interested 
parties' and the Member States. We learn, 
for example , that on the most important 
question - that of priority areas for Com
munity action - only seven Member States 
(not quite halD made comments. Six of 
the seven Member States have widely dif
fering priorities, which does not inspire 
excessive optimism regarding a future 
'common advertising policy'. 

The situation is not made any easier 
by the fact that the Commission makes its 
summary anonymous by talking about 
'one Member State', 'two Member States', 
etc., without naming them. Why the Com
mission should indulge in a camouflage 
exercise such as this is not known. What 
is quite clear is that such a practice dem
onstrates anything but the much-vaunted 
'transparency'. 

As to the 'transparent assessment 
method' , it is useful to note that the Com
mission itself recognises its limitations: '. this 
methodology does not substitute the crite
ria developed by the Court but rather assists 
in their application'1. 

Although this method can be a useful 
tool with which to implement the princi
ple of proportionality, it is surprising that 
the Commission does not consider one of 
the aims of the first stage of this assess
ment to be 'to identify the restrictions' 2 of 
any given national measure . On what 
grounds would it criticise a Member State 
if not this one? 

It is also surprising that the Commis
sion intends to 'assess' two situations in 
exactly the same way, even though there 
are differences between them from the le
gal point of view: on the one hand, the 
case of a Member State introducing or re
taining provisions laid down by"law, regu-

lation or administrative action representing Letter from the 
an obstacle to the free provision of services committee chairman 
in the area of advertising (Articles 59, 66, to Mrvon Wogau, 
50 and 56 of the EC Treaty) and, on the chairman of the 
other, that of a Community measure in- Committee on 
tended to approximate national legislations Economic and 
with the object of the establishment and Monetary Affairs and 
functioning of the Internal Market (Articles Industrial Policy 
100a, 7a of the EC Treaty). 

The most disappointing thing about 
the Commission's follow-up is its pro
posed timetable. It informs us that 'in or
der to ensure rapid and efficient results of 
its policy, the Commission will prioritise 
its work'3. 

In this context it may be recalled that 
the Commission apparently decided in 
November 1992 to review its policy on 
commercial communications4

• 

Conclusions 
The Committee on Legal Affairs and Citi
zens' Rights, having deliberated on the 
question and heard its draftsman, has de
cided5 to call on the Committee on Eco-
nomic and Monetary Affairs and Industrial 
Policy to include the following conclu-

1 P. 8 of the Communication. 

2 P. 8 of the Communication. 

3 P. 14 of the Communication. 

sions in its report: 4 Report of 24 June 1997 by Mrs 

[The European Parliament] Larive for the Committee on Eco
nomic and Monetary Affairs and 

1. Calls on the Commission as a matter Industrial Policy, A4-219/97. 

of urgency to accelerate its work in the ar
eas recognised as high-priority areas, 
namely the protection of minors, unfair 
competition, sponsorship and misleading 
advertising, and pyramid selling; 
2. Asks the Commission, in the interests 
of greater transparency, to abandon the 
practice, in its communications and simi
lar texts , of concealing the identity of the 
individual Member States behind formulas 
such as 'one Member State', 'two Member 
States', etc. 

5 The committee adopted the con
clusions unanimously at its meeting 
of 24 November 1998. The follow
ing were present for the vote: 
Palacio Vallerlersundi, acting chair
man; Afioveros Trfas de Bes, 
draftsman ; Barzanti, Cassidy, 
Gebhardt, Janssen van Raay and 
Larive (rapporteur for the Commit
tee on Economic and Monetary Af
fairs and Industrial Policy) . 
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At the European Commission An
nual Assembly of Consumer As
sociations, Brussels, 12-13 No
vember 1998 Hagen J 0rgensen, the 
Danish Consumer Ombudsman 
announced that the Nordic Con
sumer Ombudsmen had decided to 
develop a common position on 
trading and marketing on the 
Internet. 
At the date of this meeting, Mr 
J0rgensen had not seen the draft 
Directive on e-Commerce. His 
main objections to the country of 
origin approach adopted can be 
summarised as follows: 

l . Companies established in mar
kets that provide a 'high' level of 
consumer protection will feel dis
advantaged and put pressure on 
their own administrations to lower 
consumer protection to allow them 
to compete equally. 

2. There is a risk that companies, 
when deciding where to establish 
business, will 'shop around' and 
choose the countries which have 
the lowest levels of consumer pro
tection. 

3. The authority evaluating the 
commercial communication may 
not have the necessary knowledge 
of particular conditions in the tar
get market(s). 

4. The absence, in most Member 
States, of a statute that lays down 
that marketing must be carried out 
in accordance with fair trading. 
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Trading and marketinm on 
the Internet and in similar 
communication systems 
The Nordic Consumer Ombudsmen's 
position paper 

The Nordic consumer ombudsmen 
have noted the rapid development 
in the use of information technol

ogy. In that connection, the consumer om
budsmen have ascertained a need to adopt 
a common position in connection with 
trading and marketing on the Internet and 
in similar communication systems. 

The consumer ombudsmen have 
found it desirable to express their views at 
a common Nordic level. These views are 
intended to form the basis of a common 
Nordic position in national as well as in
ternational contexts. National negotiation 
situations may, however, make it neces
sary to modify the principles in the spirit 
of compromise. 

This common position reflects the cur
rent knowledge of and expectations about 
the Internet. The rapid development of the 
Internet may necessitate an adjustment 
from time to time of some of the views 
expressed. The common position should 
therefore be considered a dynamic work 
intended to ensure the consumers a good 
legal position in the information society. 

The consumer ombudsmen note that 
consumer confidence is a prerequisite for 
regarding the Internet as a serious me
dium. Moreover, consumer confidence is 
an important prerequisite for realising the 
potential for electronic trading. Conse
quently, it is very much in the interest also 
of trade and industry that trade and indus
try observe the principles expressed in 
this common position. 

The term 'should' is used consistently 
in this common position. The reason for 
this is partly that what is expressed is a 
joint recommendation, partly that not in 
all cases is the legal position the same 
throughout the Nordic countries. In some 
cases, a 'should' may thus cover a 'shall' 

in national legislation. 
The consumer ombudsmen further note 

that within the EU a number of initiatives 
have been taken to regulate areas com
prised by this common position. Among 
other measures, a Directive on the Protec
tion of Consumers in Respect of Distance 
Contracts (97 /7EC), a Directive on the Pro
tection of Individuals with Regard to the 
Processing of Personal Data and on the Free 
Movement of Such Data (95/ 46EC), a Direc
tive on Treatment of Personal Information in 
the Telesector (97 / 66EC) and a Directive on 
Injunctions for the Protection of Consumers' 
Interests (98/ 27EC) have been adopted. 
These directives will be implemented as 
part of the legislation of the Nordic countries 
and thus - like any other legislation - have 
to be complied with by businessmen using 
the Internet for trading and marketing. 

Scope of application 
The common position comprises trad
ing and marketing on the Internet and 
in similar communication systems. 

The common position comprises 
cases in which it must be assumed 
that the trader through his/ her mar
keting intends to affect supply and 
demand on the Nordic market. 

This common position shall thus ap
ply to, for example, the use of World Wide 
Web, to the transmission of e-mails and to 
the use of news groups, etc. 

This common position concerns mar
keting that, from an overall point of view, 
is directed at the Nordic market. The fol
lowing criteria can be taken into special 
account in connection with the evalua
tion: 
• which languages, currencies or other 
national characteristics are used; 
• to what extent the business or the serv-
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ice in question is otherwise being mar
keted in the Nordic country concerned; 
• whether there is a connection between 
marketing on the Internet and other mar
keting activities in the Nordic market con
cerned; 
• whether the businessman accepts con
cluding contracts with consumers resident 
in the Nordic country concerned. 

The marketing laws of the Nordic 
countries apply in accordance with case 
law when the marketing is directed at the 
market in question. 

The provisions applying to trading and 
marketing in the physical world, including 
existing legislation governing contracts, 
purchases, distance selling, marketing, 
electronic data processing, etc. , shall also 
apply to trading and marketing on the 
Internet. Provisions governing interna
tional choice of law also apply to the 
Internet. Pursuant to the Rome Conven
tion, a mandatory civil regulation cannot 
be subject to any derogation if this is detri
mental to the consumer, when a contract is 
concluded on the basis of marketing di
rected at the consumer. Norway has not ac
ceded the Rome Convention, since Norway 
is not a member of the EU. 

Internet suppliers have to allow for 
the fact that in certain situations they may 
also be held liable for unlawful marketing 
material deriving from their purchasers . 
Such liability might arise especially in 
cases where the Internet supplier is aware 
of the infringements (e.g. as a result of a 
complaint made by one of the Nordic con
sumer ombudsmen), but allows such in
fringements to continue. Among other 
remedies, the consumer ombudsmen 
have the possibility of issuing different 
types of prohibitions. If occasion should 
arise, such prohibitions may also be is-

Trading on the Internet 

sued to the Internet suppliers. 

Identification 
Marketing material should be elabo
rated and presented in such a way 
that it is obvious to the consumer that 
it is marketing. It should be possible 
to separate marketing material from 
other material. 

Information about the business
man's name, physical address, form 
of organisation and e-mail address, if 
any, should be easily accessible to the 
consumer in a clear and comprehen
sible manner. 

When a businessman uses hyper
links to material other than his/her 
own, the businessman is, basically, li
able also for the content of such mate
rial. 

Businessmen should not use hyper
links to material that does not comply 
with the legislation of the Nordic coun
try in question and with the recommen
dations put forward in this common 
position. 

When hyperlinks are used, it should 
furthermore be made clear to the con
sumer when the businessman's marketing 
material is being left. 

When marketing material is transmit -
ted by use of a technique whereby a 
sender address is naturally generated (es
pecially newsgroups and e-mails), the 
sender address should be the same as the 
address to be used by the consumer for 
getting in touch with the businessman or 
his/ her representative. 

Information obligations 
In connection with trade and market
ing, the businessman should in a clear 
and comprehensible form provide all 
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relevant information in order to en
able the consumer to evaluate the mar
keted service and any offers made. 

The marketing material on the 
Internet should be updated on a con
stant basis and be dated. If the mar
keting material is valid for a limited 
period of time, this should appear 
clearly from the material. 

The businessmen should retain 
for a sufficient period of time rel
evant marketing material that has 
been published on the Internet. 

The businessman should provide 
enough information to enable the con
sumer to evaluate both the product and 
the offer. The information to be provided 
by the businessman should include the 
following: 
• the price of the product/ service in
cluding all taxes and duties; 
• the main characteristics of the prod
uct/ service; 
• limitations , qualifications or condi
tions, if any, applying to the product; 
• terms of payment; 
• existence of a right of withdrawal 
from the contract, including information 
on how to exercise such right; 
• costs and terms of delivery, and the 
normal time of delivery; 
• guarantee, if any, terms of guarantee 
and after-sales services; 
• how and where the consumer can 
complain; 
• duration of the contract in case of 
contracts to be performed recurrently; 
• any other information necessary for 
evaluating the service or the offer; 
• how the consumer can get into con
tact with the businessman prior to order
ing, if the consumer has questions he/ she 
wishes to ask the businessman. 

Electronic conclusion of contracts 
The contract function should be clearly 
separated from other functions. 

The businessman should give 
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proper and reasonable directions about 
the properties of the product/ service, 
including its useful qualities, its durabil
ity, safety risks and maintenance. 

Prior to an electronic conclusion of 
a contract, the consumer should be 
fully aware of all terms and conditions 
of the contract, including what the con
sumer orders and at what prices {in
cluding costs of transportation, taxes, 
duties, etc.). Furthermore, the business
man should fully and clearly inform the 
consumer whether he/she has any 
agreed or statutory right of withdrawal. 

The businessman should give the 
consumer an order confirmation. The 
order confirmation should be sent by 
ordinary or electronic mail, if the con
sumer so requests. 

The consumer should have easy 
access to keeping all the information 
supplied in a physical or machine
readable form. 

It is up to the complaints boards and 
the law courts to establish when a contract 
has been concluded and how much it takes 
to regard the contract terms as having been 
agreed upon. It should be noted that espe
cially standard conditions can be of such an 
extent, and be formulated in such a way or 
can enter into the material (e.g. through 
hyperlinks) in such a way, that the contract 
terms are not binding on the consumer. 

The businessman should thus ensure 
that the consumer is provided with all rel
evant information in respect of the contract 
prior to the conclusion of the contract. This 
may be ensured e.g. by requiring the con
sumer to 'pass' and 'accept' a page of infor
mation prior to the conclusion of the 
contract. 

Binding communication 
Businessmen should send a binding 
electronic communication - i.e. no
tices, orders, etc., that may contain a 
duty to act or a legal obligation on the 
part of the receiver - to the consumers 
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only when it appears unambiguously 
from the circumstances that the con
sumer has accepted it. 

Businessmen using electronic mail 
as a means of communication should 
ensure that any messages received 
from consumers are collected from 
the electronic mailbox and made ac
cessible to the business as soon as pos
sible. This also applies when the 
addressee, because of holidays, illness 
or for any other reason, is absent from 
the business. 

The businessman should not re
gard an e-mail as having been received 
by the consumer until the consumer 
has collected the e-mail from his elec
tronic mailbox with the Internet sup
plier. 

When messages are allowed to be 
sent by e-mail , and when these can be 
said to have a binding effect, must be de
termined by the complaints boards or by 
the courts of law on the basis of a number 
of concrete circumstances. 

It should be noted that the person send
ing binding messages prima facie bears the 
risk of the message reaching the receiver. 

In relation to the transmission of e
mail to consumers , businessmen should 
pay special attention to the fact that con
sumers do not necessarily collect their e
mail from their electronic mailboxes as 
often as consumers collect their physical 
mail from their ordinary mailboxes. This 
implies that consumers do not necessarily 
react as quickly to electronic mail as the 
businessman might expect in the case of 
traditional, physical mail. 

Payment 
Payment via the Internet presupposes 
that the consumer has expressly ac
cepted that the businessman can debit 
the consumer's account and that the 
security requirements set up by the 
country in question in respect of such 
payment are complied with. 

Trading on the Internet 

Payment on the Internet should 
not entail bigger risks to the con
sumer than the risks connected with 
other means of payment. 

The fact that the consumer uses 
electronic payment should not make 
it more difficult for the consumer to 
have defects, if any, remedied or the 
contract cancelled. 

If the consumer has paid before 
the product/ service is delivered, the 
businessman should reimburse the 
whole amount immediately if the con
sumer claims not having received the 
purchased item or if the consumer 
uses his/her agreed or statutory right 
of withdrawal. 

It should be noted that in certain cases 
consumers may address their claims for 
having an amount reimbursed to the is
suer of the credit card for defects in the 
services/ products for which the consumer 
has paid by means of the credit card. The 
consumer can thus raise a claim against 
the supplier of credit if the seller fails to 
fulfil his obligations. 

Performance and 
complaints procedure 
Businessmen should execute an order 
within the time period agreed upon 
or as quickly as possible. Digital serv
ices to be supplied electronically 
should be supplied on receipt of or
der, unless otherwise agreed. 

If, within a reasonable time, a con
sumer claims that a digital product to 
be supplied electronically has not 
been received or does not function, 
the businessman should take meas
ures immediately to remedy or to re
deliver. The fact that the businessman 
has remedied or redelivered, how
ever, does not exclude the consumer 
from pleading other remedies for 
breach of contract. 

It should be possible for the con
sumer to give notice to exercise his 
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right of withdrawal or right of com
plaint in a way that is not any more dif
ficult than the procedure for ordering 
the product. Immediately upon receiv
ing such notice, the businessman 
should issue a receipt for it. 

All reasonable mail expenses con
nected with the return of defective 
products/ services should be paid by 
the seller. 

Exercising a right of withdrawal or a 
right of complaint need not involve the 
use of the same technique as the tech
nique used for concluding the contract. 
The decisive factor is whether the tech
nique indicated is relevant in the situation 
in question. When consumers have access 
to concluding contracts via the Internet, it 
should generally be expected, however, 
that their right of withdrawal and right of 
complaint can be exercised electronically. 

E-post etc. 
Businessmen should send marketing 
material via e-mail or by similar means 
of distance communication only when 
the consumer has given his/her con
sent. 

Marketing material to a consumer 
should be clearly identified as mar
keting. As a minimum, this should 
appear from the heading. 

Businessmen should not encourage 
consumers to send on the business
man's marketing material to other con
sumers. 

Businessmen should not send mar
keting material via systems set up with 
a view to exchanging information be
tween private parties ( e.g. news groups 
and list-servers). This does not apply, 
however, if it appears explicitly from 
the circumstances that the system may 
be used for transmitting or exposing 
such material. 

The request for consent should be for
mulated in such a way that the consumer 

Commercial Communications March 1999 

knows what forms of marketing material 
he/ she can expect to receive - and the 
extent thereof. 

The businessman should set up the 
system in such a way that the consumer 
can easily decline to receive further mar
keting material. 

Registration and 
processing of data 
Consumers should be able to operate 
freely on the Internet. Data concern
ing identified or identifiable persons 
should only be registered if the con
sumer (the data-subject) has specifi
cally consented hereto. 

Businessmen registering data on 
the Internet should give information on 
the Internet about how the business
men register and process data on con
sumers. This information should be 
provided for registering and processing 
of data concerning identified and iden
tifiable persons as well as for data con
cerning non-identified and non-identi
fiable persons. 

This information should include 
information about what data are reg
istered, how the data are registered, 
what the registered data are used for, 
for how long the data are retained, 
whether the data are passed on and, if 
so, to whom, as well as other informa
tion of relevance to the consumer. 

Businessmen registering data on 
the Internet concerning identified and 
identifiable persons should enable the 
consumers to exercise electronically 
the rights they have pursuant to data
processing legislation. Businessmen 
should provide adequate information 
on the Internet about these rights (right 
of objection, right of erasure, etc.). 

The provisions of the electronic data 
processing legislation in force at any time 
in the Nordic countries should be com
plied with. 
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It is recommended that businessmen 
see to it that data concerning identified 
and identifiable persons to be used for 
specially adapted marketing are primarily 
collected from the consumer (the data
subject) directly. Hereby, it is ensured that 
the consumer him/ herself has influence 
on the criteria according to which data on 
the consumer are processed. 

Marketing directed at 
children and young persons 
The recommendations expressed in 
the earlier sections of this common 
position apply to marketing directed 
at children and young persons subject 
to the more rigorous rules contained 
in this section. Moreover, specific 
provisions of the country in question 
applies. 

The marketing should be elabo
rated in such a way that it is obvious 
to that age group - which is the target 
group - that it is a question of market
ing. 

The businessman should take into 
account the development stage of the 
target group and therefore should not 
take advantage of children's and young 
persons' credulity and lack of experi
ence. If entertainment features form 
part of the marketing - in the form of, 
e.g., play, games and the like - this en
tertainment should not be combined 
with or interrupted by advertising fea
tures. 

Children and young persons 
should not be encouraged to give infor
mation about themselves, the house
hold or about any other persons. Giv
ing information may not be made a 
condition of gaining access to contents. 

Children/young persons should 
not be offered rewards (money, gifts 
or anything else of a monetary value) 
for staying on or participating in ac
tivities on the Internet. This rule does 
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not prevent the holding of prize com
petitions that neither directly nor in
directly have the effect that the child/ 
young person stays longer on the 
businessman's homepage. 

Businessmen should use the tech
niques available at any time for allow
ing parents to limit the material to 
which their children have access via 
the Internet. 

Children and young persons 
should not be encouraged to buy 
goods or conclude contracts via the 
Internet, and appropriate precau
tions should be taken to ensure that 
children and young persons do not 
make purchases or conclude con
tracts via the Internet. 

Businessmen whose marketing is 
directed at children and young per
sons should not use hyperlinks to 
places containing material that is not 
suited for children and young per
sons, or which do not comply with 
existing legislation. 

Interactive marketing on the Internet 
is especially problematic in relation to 
children and young persons. Interactive 
advertising is more than just product pres
entation and product orientation. It is so
phisticated forms of advertising such as 
games, play instruments and competitions 
where animal figures, dolls and other im
ages and trade marks affiliated with the 
products typically form part of the market
ing. This marketing method has a ten
dency to be hidden to the child, and trade 
marks etc., are thus played into the child's 
subconscious. Businessmen should not 
use techniques fit for affecting children's 
and young persons' subconscious. 

Businessmen should bear in mind that 
marketing targeted to adults may also be 
of interest to children. Furthermore, con
tracts entered into by minors are prima 
f acie not valid. 

25 



Alcohol advertising Commercial Communications March 1999 

Can controls on alcohol advertising 
be counter-productive? 

A
lcohol advertising is banned 
from French billboards. 
Although the ban was imposed 

explicitly for public health reasons, i.e. 
to limit excessive alcohol consumption, 
I have heard it said that the ban was 
implicitly protectionist, i.e. to inhibit 
demand for wine produced outside 
France, particularly wine from the 
New World, some of which is judged 
by professionals in the wine industry 
to be comparable in quality to all but 
the most select French Appelations. 

For some time there has been 
severe price competition in the French 
wine market, and American wines 
have made significant inroads 
because they are both cheap and of 
good quality. Have the advertising 
restrictions played a role? To a limited 
extent I believe they have. 

The market for wine in France is 
complex, with a number of special 
features which tend to confound our 
judgement and make it difficult to 
forecast the results of actions in the 
marketplace. 
1. Although per capita consumption 
of wine is virtually the highest in the 
world, there is no long-term increase 
in wine consumption. Competition 
between individual wines is therefore 
very heated, and one wine can only 
make progress at others' expense. 
2. The production of French wines is 
extremely polarised: something equally 
apparent when French wines are sold 
abroad. My New York wine merchant 
sells a top Bordeaux of a reasonably 
good year (Lafite 1994), for $150 a 
bottle excluding New York City sales 
tax. A lesser but recognised wine of 
the same year (Chateau Talbot) sells 
for $29.95. The American equivalent 
of a French vin ordinaire sells for 
$4.99. In France, supermarket Onze 
Degres costs a good deal less than this. 
3. At the top end of the market, price 
is determined not exclusively by 
whether the harvest is large or small . 
Remember that there is a legal limit to 
the quantity that can be sold of any 
Appelation. Demand naturally also 
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plays a part, and a major characteristic 
is that demand is income-elastic. A 
lack of growth in discretionary income 
caps - and perhaps depresses - the 
demand for all high-class wine. No 
one can deny that the economic 
problems of Japan during the last year 
or so have had a negative effect on the 
demand for top quality French wine. 

The vicissitudes in the demand for 
the top Appelations are however much 
less important to the French wine 
industry than the sluggishness in the 
demand for wine as a whole. In such 
circumstances, the last thing that 
French producers need is a price war 
against imported wines, allied to 
arbitrary and ill-considered restrictions 
on their advertising activity. 

Without going so far as to develop 
a marketing plan for the French wine 
industry, I have no hesitation in saying 
that producers should be working in 
concert to stimulate primary demand 
(i.e. demand for wine as a whole) . 
There is a creative role for branding, 
advertising, and particularly public 
relations, in stimulating interest in the 
health-giving properties of wine 
(especially important for red wine), 
and emphasising the role of wine in 
haute cuisine. The Chevaliers du 
Tastevin, based in the Clos de 
Vougeot, provide a model example. 
Their activities reach as far as 
Syracuse, New York. My fellow
chevaliers and I drink a toast to the 
President of the French Republic on 
many occasions every year. 

An industry-wide campaign to 
encourage wine consumption would 
benefit all the producers - domestic 
and foreign - who supply the French 
market. The largest share of total sales 
is held by French producers, so that 
they would obviously have most to 
gain from any market-expanding 
program. But there is room for 
everybody. It does not become French 
wine producers to be xenophobic. 

With regard to the more perplexing 
problem of defusing the feelings -
feelings that are strongly held by many 

John Philip Jones, 
Syracuse University, 
NewYork 

influential people - that restricting the 
advertising of wine will lead to 
improvement in public health, we 
should be reminded of an extremely 
interesting parallel from Swedish 
experience during the 1960s. 

In Sweden, the problems stemming 
from excessive consumption of alcohol 
had been on the public agenda for 
decades. Indeed, the government, 
which incidentally controls the sale of 
hard liquor and wine though a legal 
monopoly, at first met the problem in 
typically dirigiste fashion: by giving 
every adult a monthly ration of 
alcoholic spirits. This policy was 
recognised by everybody, liberal and 
conservative alike, as ineffective and 
even counterproductive, but it was 
difficult to think of an alternative. Alas, 
restriction does not work. Perhaps the 
French would be wise to remember 
Bismarck's ban mat "the foolish man 
learns from his own mistakes; the wise 
man learns from other people's 
mistakes". 

During the 1960s, wiser counsels 
prevailed in Sweden. The government 
turned to persuasion - carrots rather 
than sticks - and made the wise but 
brave decision to employ some selling 
techniques. They introduced a rich 
panoply of marketing activities -
advertising, merchandising, public 
relations to encourage the 
consumption of wine, in the hope that 
the demand for hard liquor would 
thereby be reduced. Most importantly, 
good wine was sold at affordable 
prices in the Systembolaget stores of 
the liquor monopoly. (At one time, the 
Systembolaget was the largest single 
buyer of French wine in the world) . 

In three words, the plan worked. 
With Sweden in the European 

Union, the situation has been firmly 
consolidated. That distant, beautiful 
but chilly Northern land is inhabited 
today by a population of wine 
drinkers. The picture of the stupefied 
Swede clutching his bottle of Aquavit 
has been consigned to the trashcan of 
history. 
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Survey on commercial 
communications 

I
n its communication on the follow-up 
to the Green Paper on Commercial 
Communications the Commission an

nounced that it was going to examine spe
cific legal issues relating to the use of 
cross-border commercial communications 
services in the Information Society. The 
objective of this survey was to analyse the 
practises used and the costs involved in 
undertaking the legal risk analysis re
quired for using commercial communica
tions on the Internet. The survey was 
launched in the May 98 issue of Commer
cial Communications and it led to a very 
good response from readers. Some re
spondents suggested that the survey itself 
could be a useful instrument or checklist 
for anyone planning or carrying out a le
gal assessment of using commercial com
munications on the Internet. The results of 
the survey were briefly summarised in the 
Commission's proposal for a Directive on 
certain legal aspects of electronic com
merce which was adopted on 18 Novem
ber 1998 and which was published in the 
previous special edition of Commercial 
Communications. This article is based on 
the 126 replies to the questionnaire aimed 
at operators. Another article in a future 
issue will summarise the results of the sur
vey for consumer associations. 

Geographic coverage 
Most replies were received from German 
operators (36%) followed by those from 
the United Kingdom (15%), France (11 %), 
the Netherlands (7%) and Sweden (6%). 
3% were received from companies out
side the Union. Apart from presenting the 
overall result of this survey this article 
aims to compare the situation in different 
Member States. When possible, or where 
there are clear and obvious differences 
between the situation in Germany, United 
Kingdom, France and Sweden/ Finland 
( which together accounted for 10% of the 
replies), these are highlighted. 

The proposed Directive on certain le
gal aspects of electronic commerce seeks 
to establish an Internal Market in Informa
tion Society services whereby operators 
will, on the basis of the law in the Mem
ber State where they are established, be 
able to supply their services across the 
Union without being subject to the four
teen other national sets of laws. Likewise 
it will ensure that consumers can achieve 
fast and effective cross-border redress in 
the country where the service originates 
when problems arise. 

The results of the survey reflect the 
current situation which this Directive 
seeks to redress. The snapshot provided 
by the survey shows just how costly the 
current regulatory uncertainty is for opera
tors investing in future Information Soci
ety services, the very services one hopes 
will help ease the unemployment wit
nessed in many of the Member States. 

Erik Vagnhammar 
DGXV 

The snapshot provided by the survey shows just 
how costly the current regulatory uncertainty is for 
operators investing in Information Society services, 
the very services one hopes will help ease the 
unemployment witnessed in many of the Member 
States. 

Member States may seek exemptions 
to the principle of free movement. They 
may do this by demonstrating that differ
ences in national regulations within the 
Community for commercial communica
tions/Information Society services are such 
that insufficient protection of a general in
terest objective in another Member State 
risks undermining the quality of protection 
in their own territory if free circulation 
were to be allowed. Such exemptions must 
be shown to be in conformity with the case 
law of the European Court of Justice. If 
these exemptions are not addressed they 
imply that a service provider wishing to 
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offer a service throughout the Internal Mar
ket must, in addition to compliance with 
the rules where he is established, ensure 
that the service is compatible with the laws 
of the other 14 Member States. The objec
tive of the proposed Directive is to ensure 
the opposite -the provider is subject to his 
own national legislation and benefits from 
the free movement into the other 14 Mem
ber States. 

A number of respondents noted that they wished 
their activity to be cross-border but had to restrict it 

due to legal reasons. 
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Court cases that have already been 
decided diverge, indicating that there is a 
serious lack of legal certainty. The adverse 
effects of this are strongly amplified in a 
cross-border situation. Legal uncertainty 
arises because different Member States 
apply different categories of law to new 
on-line services and the measures them
selves differ in level of restriction. Moreo
ver, moves in certain Member States to 
enact new legislation are apparent and 
there are already differences in approach 
that entail a real risk in the short term of 
further fragmenting the Internal Market. 
Some Member States have already en
acted legislation specifically addressing 
Information Society services (D) while 
others have begun a large scale amend
ment of their rules CB, F, FIN, I, NL). 
Lastly, in some Member States, specific 
issues are the subject of surveys, draft pro
posals or new legislation, (for example, 
regulated professions (A, F, D and I); li
ability (F, NL, S and UK); and contracts (A, 
B, NL, DK and S)). 
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Types of Information Society 
business undertaken by 
respondents 

A vast majority of the companies or or
ganisations that replied have set up their 
own web site (81 %). Several replies indi
cated that these were in a pilot phase. 
Being in a pilot stage was the main reason 
for not making a legal assessment of the 
impact of having commercial communica
tions on a web site. 

33% answered that they are undertak
ing commercial communications on 
somebody else's web site and the same 
percentage (33%) are providing commer
cial communications through their own 
web site. 13% are designing commercial 
communications for a service provider on 
the Internet and 8% are providing legal 
advice on the use of commercial commu
nications on the Internet. 7% answered 
"other" to describe their business/ activity. 

Is the business activity consid
ered as a cross-border activity? 
A clear majority (68%) of the respondents 
considers their activity to be cross-border. 

Of these, 60% stated that their activity 
primarily focused on the national market 
but that they clearly wished to have more 
cross-border business in Europe or in 
countries outside the Union. 

As much as 40% had from the outset 
designed their activity as a cross-border 
service and hoped to benefit from the 
market in other Member States of the Eu
ropean Community. 

A number of respondents noted that 
they wished their activity to be cross-bor
der but had to restrict it due to legal rea
sons. For example, the Camelot Group 
plc, the operator of the National Lottery in 
the UK, answered that even though their 
licence permits players of any EU or EEA 
state to participate in the National Lottery, 
promotion of foreign lotteries is illegal in 
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many EU and EEA states as well as in 
some other countries (such as the US). For 
this reason the Camelot web site is specifi
cally aimed at the UK and it is made clear 
on the web site that it is not intended to 
promote the national Lottery outside the 
UK. Most European Lotteries have a web 
site, which is for information only and 
thus does not provide for lottery participa
tion via the Internet. 

Responses on Legal assessments 
of ttie im~act of having 
commercial communications on 
a web site. 
63% of the companies or organisations 
that replied to the questionnaire had 
made some legal assessment of the im
pact of having commercial communica
tions on a web site. The reasons why or 
why not will be presented separately be
low. 
Reason for not undertaking any legal 
assessment 
37% of the participants in the survey had 
not made any legal assessment or such a 
minor one that they chose to indicate that 
no legal assessment had been made. The 
most frequent reason (38%) for not mak
ing a legal assessment was that the com
pany/ organisation was in a pilot phase 
and intended to undertake such an analy
sis later. Only 23% of the total sample had 
decided not to make a legal assessment 
for reasons other than being in a pilot 
stage. 35% of these did not do so simply 
because of a lack of resources while 30% 
had not given this issue any priority. 30% 
did not specify a reason. Only 27% denied 
that there was a risk. As regard differences 
across Member States it is interesting to 
note that no French respondents indicated 
'no risk' as a reason for not making a le
gal assessment while 33% of the German 
respondents did so. A major German 
Brewery, marketing their beer on the 
Internet and wishing to increase their Eu-
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ropean share of the European market, was 
among these companies that could not 
see any risks in having commercial com
munications on the internet! 

For those who indicated that no as
sessment could be made due to 'Lack of 
resources' four sub-categories could be 
distinguished: 
• those who do not have in-house ex
pertise (69%); 
• those for whom it was too expensive 
to do so given the company's resources or 
company's size or level of business in
volved (62%); 
• those who do not have time to under
take such an analysis C 46%) 
• those who believed it to be too ex
pensive vis-a-vis the risks (23%). 
Reason for making a legal assessment 
72% of the respondents indicated that it, 
as for any other business, was normal 
practice to undertake such a risk assess
ment. Several respondents chose to indi
cate that they also had other reasons for 
making the assessment. No less than 36% 

A major German brewery, marketing their beer on 
the Internet and wishing to increase their European 
share of the European market, was among these 
companies that could not see any risks in having 
commercial communications on the internet! 

believed that the legal uncertainty that 
characterised on-line commercial commu
nications was greater than for other lines 
of business. While French and British re
spondents found the Internet to be an 
area of more legal uncertainty (respec
tively 50% and 45%), German and Swed
ish/ Finnish (respectively 25% and 11 %) 
respondents saw less uncertainty than in 
other lines/ types of business. 

Apart from comparing this Internet 
business with any other business related 
commercial communication, there were 
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other reasons for undertaking a legal as
sessment. 31 % wanted to go as far as pos
sible in providing a new innovative form 
of commercial communication and made 
the legal assessment to avoid being sued. 
UK respondents seemed more concerned 
with the risk of being sued - a clear 55%, 
while only 25% of German and French 
respondents indicated this fear. 

16% did the legal work to identify 
how their activity would be treated in 
other Member States and 15% wanted to 
evaluate with some certainty whether or 
not a commercial communication cam
paign would be accepted across all mar
kets from which the campaign might be 
accessed (country of destination) . Other 
reasons for making a legal assessment 
( 6%) mainly covered situations where the 
respondent's business involved advising 
other interested parties setting up web 
sites or providing commercial communi
cations on the Internet. 

The legal analysis 
Who undertakes the legal analysis? 
56% of the respondents do the work in
house through their own lawyers or law 
department. In these cases there were 1 to 
8 lawyers involved in this analysis. 25% 
used outside lawyers in addition to their 
own resources (up to 26 lawyers) and 19% 

One of the key operators in the electronic commerce 
market noted that he had to rely on 8 in-house 
lawyers dedicating 45 hours per week and 18 
outside legal advisers who on average supply 175 
hours of advice per week! 
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had only outside lawyers to undertake the 
legal analysis. It was not exceptional to 
find that more that one law office was in
volved and, in some cases, expertise from 
a branch organisation was added. The use 
of only in -house lawyers was most fre-
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quent in France (89%) and Sweden/ Fin
land (67%), and the exclusive use of out
side assistance was most common in UK 
(36%) and Sweden/ Finland (33%). 
Amount of time and level of costs as
sociated with the legal analysis. 
The current fragmented legal framework 
inflates such legal costs significantly for 
operators or service providers wishing to 
develop their activities across borders . 
Estimated legal costs to launch an Infor
mation Society service varied enormously. 
Several examples demonstrate how they 
often amount to considerable sums: 
• one operator responded that he is us
ing 3-4 days of legal advice per month, 
whilst another uses 50 hours per month of 
both internal and external legal advice 
(amounting approximately to 70.000 DM 
per year). A third used fifty days of both 
in-house and external advice to launch a 
new service and a SME indicated that it 
had to employ a lawyer on a full-time ba
sis. 
• One of the key operators in the elec
tronic commerce market noted that he 
had to rely on 8 in-house lawyers dedicat
ing 45 hours per week and 18 outside le
gal advisers who on average supply 175 
hours of advice per week! For the UK 
market alone this operator estimated that 
a review of the regulatory framework for 
his Information Society service cost him 
Euro 60.000. During the pre-launch pe
riod of an on-line service the considera
tion of legal issues was crucial and 
represented approximately 50-60% of the 
legal resource workload. 

All forms of operators spend large 
amounts on the analysis. A German bank, 
focusing primarily on the German market 
but wishing to have more cross-border 
business, spent approximately 700 man
hours on their legal analysis. A copyright 
organisation found it very difficult to esti
mate how much time and expense their 
legal assessment involved- since 'on line 
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issues arise in numerous scenarios '. An 
operator of a national lottery faced the 
same problem when trying to specify how 
much time it spent on legal analysis. Ap
proximately one year's planning was put 
into the setting up of the web site and this 
required legal input on a number of issues 
at various stages of the process, making it 
extremely hard to quantify the time and 
costs involved throughout. 

Issues covered by the 
legal analysis 
98% of the respondents indicated that 
their legal analysis focused on national 
legal aspects. The cross-border dimension 
of on-line activity makes it distinct, since 
a very high proportion (66%) also evalu
ated legal aspects other than those in their 
own country. 82% of these believed that 
it was essential to evaluate how the activ
ity would be treated in other Member 
States. Of the 32% of respondents who 
had indicated that they had focused exclu
sively on their national legal aspects, 60% 
nevertheless considered their activity to 
be a cross-border activity. Indeed, some 
of these even indicated that their activity 
was designed as a cross-border activity 
and that they hoped to benefit from the 
market in other Member States in the Eu
ropean Community. 

These optimistically hoped that re
ceiving Member States would show good
will towards their services even if they 
broke their laws! These companies limit 
their analysis to their national legislation 
and assume that as long as their activity is 
legal in their country of establishment 
they can benefit from the freedom of pro
viding services within the Community. In 
other words, they assume that the Single 
Market exists. The survey would suggest 
that many other operators feel these com
panies are clearly taking an enormous risk 
with their new services. 

A clear majority of respondents indi-
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cated that their legal analyses had focused 
on several national and Community legal 
regimes. Of those 66% that focused on 
other legal aspects than their national legal 
aspects, 82% focused on national legal as
pects in other Members States, 73% on 
Community legal aspects and 61% on Inter
national law. There are clear differences 
by nationality on which non-domestic le
gal aspects the operators focused. National 
legal aspects were giv~n high priority in 

These companies limit their analysis to their 
national legislation and assume that as long as their 
activity is legal in their country of establishment 
they can benefit from the freedom of providing 
services within the Community. In other words, they 
assume that the Single Market exists. 

UK and Sweden/ Finland (both 100%), but 
less so in Germany (69%) and in France 
(57%). The figures for analysis on commu
nity legal aspects were Germany (88%); 
Sweden/Finland (75%); France (71 %) and 
UK (62%). Finally, International law was 
covered in 86% of the French legal analy
ses, as against 85% in the UK, 50% of the 
Swedish/Finnish respondents and 44% of 
the German. 

What kind of legal problems were 
carefully thougllt about? 
The legal problem that most of the re
spondents considered (82%) was that of 
the applicable law. Under which set of 
laws should the activity fall? For example, 
are rules on advertising for the press ap
plicable to an on line service? Whilst 68% 
considered the interpretation of certain 
legal provisions in the context of an on
line activity in their analysis. Once again 
the strong cross-border element was 
stressed by the fact that 39% of the re
spondents saw a need to check the regu-
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latory situation in various Member States 
when an on-line commercial communica
tions' campaign was being planned. 

The main subjects requiring legal 
analysis 
The key areas giving rise to legal analysis 
are as follows. The applicability or inter
pretation of copyright regulations (75%) 
concerned most respondents (The Com
mission has responded to this issue. A 
proposed Directive on copyright is avail
able on the Internet in all Community lan
guages [COM (97) 628 final]. General 
advertising requirements (e.g. compara
tive advertising) was the subject for the 
analysis in 56% of the cases. Two other 
subjects also reached the same percent
age: the applicability or interpretation of 
contracts and consumer protection issues. 

Other major issues indicated by more 
than 40% of the respondents were promo
tional offers (50%), unfair competition 
( 49%) and the body of law determining 
liability ( 45%). 

39% mentioned that legislation relat
ing to children was a subject for legal 
analysis and 36% of the respondents' 
thought that the applicability or interpre
tation of legislation concerning advertis
ing bans for certain products or services 
required legal analysis. 

German.figures for promotional offers were 37% 
lower than the British and 35% lower than the French. 
This reflects the strong restrictions in Germany which 
German industry tends to see as effective protection 
against non-German competition. 
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Pharmaceuticals, tobacco, alcoholic 
beverages, weapons and condoms are 
examples of such products or services. 
Three issues were indicated by around 
25% of the respondents : audio-visual ad
vertising restrictions (26%), press advertis-

Commercial Communications March 1999 

ing restrictions (25%) and regulatory lan
guage requirements (24%). Only 19% of 
the analysis focused on sponsorship regu
lation issues on the Internet. The survey 
identified that the legal issues giving rise 
to analysis differed significantly from one 
country to another. The following four 
examples can be used to illustrate these 
differences: 
1. German figures for promotional offers 
were 37% lower than the British and 35% 
lower than the French. This reflects the 
strong restrictions in Germany which Ger
man industry tends to see as effective pro
tection against non-German competition. 
2. While 62% of the UK respondents 
made a legal analysis of general require
ments on advertising (e.g. misleading ad
vertising) only 1/3 of the Swedish/ Finnish 
did so. This reflects the remaining differ
ing interpretation of what is classed as 
"misleading" in different Member States. 
3. Unfair competition was a central issue 
in France (60%) and in Germany (59%) 
but not in the UK (31 %) and an almost ig
nored issue in Sweden/Finland (11 %). 
Again, this is hardly surprising since the 
notion of "unfair competition" is hardly 
known in the Anglo-Saxon and Nordic 
countries. 
4. 40% of the French replies stated that 
language requirements required legal 
analysis but only 9% of the German and 
8% of the British did so. Clearly, these last 
two are unaware of laws protecting lin
guistic diversity which exist in such coun
tries as France. 

Conclusion. 
This summary of the survey results shows 
that the current legal uncertainty caused 
by the lack of clarity as to which Member 
State's law applies and which regulatory 
authority covers on-line commercial com
munication services is inflating the legal 
search costs involved with the launch of 
European-based Information Society serv-
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ices. The Directive on electronic com
merce is seeking to resolve this problem 
by ensuring that Internal Market princi
ples apply and companies are subject to 
the law of their country of origin. It also 
sets down certain conditions to ensure 
that such free circulation of commercial 
communication services can be agreed to. 

Until this text is transposed into na
tional law, on-line commercial communi
cators will be forced to undertake full-scale 
legal reviews of the laws in all the Member 
States. They need to ensure that their brand 
equity will not suffer as a consequence of 
legal action in one or other Member State 
where their Web-site can be seen. 

Large companies can afford to do this 
and pass the inflated costs onto consum
ers via higher final prices for their prod
ucts and services. In contrast, small 
companies cannot afford to undertake 
such legal reviews. As a consequence 
they are either not investing in e-com
merce or taking the risk of finding them
selves subject to foreign Court action in 
the hope that other Member States will 
show them goodwill given as they cannot 
know all the laws that might apply to 
them. 

This destabilising situation is precisely 
why the German Presidency of the Council 
and the European Parliament both agree 
that the new Directive should be adopted as 
quickly as possible. As the text is negotiated 
in these institutions additional case studies 
highlighting the existing problem will be 
useful in demonstrating to the decision
makers the kinds of problems that operators 
are facing on a daily basis. We would there
fore encourage readers to submit articles for 
publication in this newsletter that is read by 
these very same decision-makers. 

As for consumers and receivers of 
commercial communications, they too 
face the same legal uncertainty and there
fore cannot trust e-commerce as much as 
they might wish. An article in a later issue 
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of the newsletter will demonstrate this 
aptly when we analyse the results of their 
responses to the questionnaire. We would 
also encourage consumer associations to 
send their views to this publication on the 
key issue of cross-border on-line redress 

The mrective on electronic commerce is seeking to 
resolve this problem by ensuring that Internal 
Market principles apply and companies are subject 
to the law of their country of origin. 

and how this could be developed and im
proved in the Community. This is because 
we recognise that the Internal Market 
principle of free movement and the result
ing country of origin control requires effi
cient and transparent cross-border redress 
systems for the benefits of the Internal 
Market to be maximised. 
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An interview with 
Jessica Larive 

Jessica Larive, 
rapporteur to the 
European Parliament 
on the Commercial 
Communications 
dossier spoke with 
Mike Sainsbury, 
Editorial Director of 
Commercial 
Communications. 

I
t was entirely a coincidence that Com
mercial Communications met with 
Jessica Larive on the 'historic day' of 

the 16ch March. The meeting had been ar
ranged a while before and it could not 
have been foreseen that it would be the 
day when the Commission offered their 
resignation following the preliminary re
port of the group of independent experts. 
It proved a happy coincidence, as Mrs. 
Larive returned to many of the themes 
covered in her exchange with Commis
sioner Monti published on the cover of 
this issue. 

We were interested, first, in establishing 
directly from Mrs. Larive how she felt the 
transparency issue might be addressed. As 
readers will note from the report, she feels 
(and the Parliament supports her fully) that 
the Expert Group should not meet behind 
closed doors, but should include an indus
try expert and an expert from consumer 
groups. There are those who argue that this 
will simply mean that the representatives 
from the Member States will not discuss is
sues as readily and that this would stand in 
the way of rapid progress. Jessica Larive will 
have none of this: 

To deal with their responsibilities adequately, I 
believe the Expert Group should meet four times a 
year and report to the Parliament every six months. 
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'We have been told this repeatedly 
over the years and I am just not convinced 
it is the case. In fact, the same argument 
was used by the government in the Neth
erlands until about ten years ago, when 
discussion was opened up in the way I 
have proposed. It has worked very well, 
and I see no reason why it should not 
work at the European level.' 

She does, however, acknowledge that 
it might be difficult for industry to decide 
on who their appointed expert should be. 
'I want to be clear about this. I am not in-

sisting that the Expert Group should only 
meet if it is composed as a tri-partite. If 
industry cannot come to any agreement as 
to who their representative should be, so 
be it. The opportunity should be there. I 
do insist, however, that the agendas and 
conclusions are always published, not 
simply "where appropriate" as the Com
mission has proposed. The agendas need 
to be open to consultation and published 
in advance and a deadline for publication 
of results should be fixed. 

'Currently, complaints issued to the 
Commission under Article 169 will not be 
forwarded to the Expert Group. I believe 
they should be. In fact, I believe that part 
of the information made available on the 
proposed Internet site should be a regis
ter of such complaints and an account of 
the progress made in dealing with them. 
I think it would be helpful if Commercial 
Communications were to consider pub
lishing such a register. Naturally, com
plainants would have the right to remain 
anonymous if they wished. 

'To deal with their responsibilities ad
equately, I believe the Expert Grau p 
should meet four times a year and report 
to the Parliament every six months. The 
functioning of the group should be sub
ject to a full review every three years.' 

Our discussion then turned to the 
handling of infringement cases under Ar
ticle 169 of the Treaty. 'Well, of course, the 
views I expressed on these to Commis
sioner Monti in January I believe have 
been entirely vindicated by the report of 
the independent experts. I haven't had the 
time yet to read the text too closely as I 
only received it this morning, but one par
ticular sentence struck me as appropriate 
here and I made a note of it. The report 
says "The Committee have too often re
vealed a growing reluctance among the 
members of the hierarchy to acknowledge 
their responsibility. It is becoming difficult 
to find anyone who has even the slightest 
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sense of responsibility." You may remem
ber that I complained to Commissioner 
Monti that the Commission's continuing 
failure to progress infringement cases was 
unacceptable. The European Commission 
has been failing in its duty to act as guard
ian of the Treaties. Understand, this is not 
a criticism of Mr. Monti and his perform
ance as a Commissioner, rather a com
ment on the procedural mire into which 
infringement cases are led. Nor is this 
purely a commercial communications 
problem. Access to justice is being ham
pered and obstructed at every turn. An 
enormous, and damaging, democratic 
deficit is the consequence. 

'The European Parliament will not tol
erate this and I believe that now is our op
portunity to ensure the incoming Commis
sion understands this fully. I believe the Par
liament should establish, probably through 
the Legal Affairs Committee, a committee 
which will 'shadow' the progress of these 
infringement cases. 

'Readers should understand that these 
cases cannot be pursued unless the Legal 
service of the Commission gives the go
ahead. Once it gives the green light, the 
College of Commissioners decides to for
ward the case to the European Court of 
Justice. However, no one knows what the 
Legal Service's views on any particular 
case are since its legal opinions are only 
made available to the College and never 
made public. Believe it or not, this assess
ment and the Commission's subsequent 
decision is never open to challenge! Now, 
clearly, this lack of transparency results in 
a corresponding lack of access to justice. 
If the Legal Service decides against pursu
ing a case, there should be the opportu
nity for the complainant to react before a 
final decision is made by the Commissiqn. 

'In any event, if the Commission de
cides to close an infringement case, we 
need to know why. It is my belief the ex
isting procedure is a device by which the 
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Legal Service takes political decisions as to 
whether or not to pursue a complaint. As 
guardians of the Treaty, the Commission 
should pursue infringement proceedings 
when there is a case to answer against a 
Member State. Failure to reveal their rea
sons for not pursuing such cases makes it 
easier for the Commission to choose not to 
pursue complaints for political purposes.' 

However, no one knows what the Legal Service's 
views on any particular case are since its legal 
opinions are only made available to the College and 

never made public. Believe it or not, this assessment 
and the Commission's subsequent decision is never 
open to challenge! 

Mrs. Larive was asked whether she felt 
there might be some appeal that a com
plainant might lodge with the Legal Affairs 
Committee of the Parliament. 'No, abso
lutely not. The members of the proposed 
committee "shadowing" the infringement 
cases are not lawyers - or, rather, not nec
essarily lawyers. Besides, Montesquieu's 
principles on the separation of power 
seem to have stood up pretty well to the 
test of time and I don't think the Legisla
ture should interfere with the Executive 
branch in this way. What I do think, how
ever, is that this shadow committee should 
call upon the Director General of the Le
gal Service to come before it and report 
on the status of the outstanding infringe
ment cases.' 

What of the time taken in the pursuit 
of infringement cases? 'Well, as you know, 
the Parliament feels the Commission 
needs to work within strict time limits to 
resolve this issue. We believe the early 
stage of the procedure should be no 
longer than six months. The formal stage 
itself should take no longer than a year. If 
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the Commission fails to take a decision 
within a year then there should be the 
opportunity for the cases to be ref erred 
directly to the Court of First Instance.' 

What of the procedure proposed in the 
Green Paper for assessing the proportion
ality of restrictions imposed by Member 
States? 'It seems a useful tool that may well 
help decisions to be taken more quickly. 
Cross-border commercial communications 
must be based on mutual recognition and 
the country of origin principle. Any failure 
to apply these principles must be tested 
and the proposed assessment methodol
ogy is welcomed by the Parliament. What 
would be further welcomed by the Parlia
ment is for the application of this test to be 
mandatory, automatic and applied to all 
measures in this field. It should not only be 
applied "where appropriate".' 

Acknowledging Parliamentary support 
for mutual recognition and self-regulation 
rather than harmonisation, how did Mrs. 
Larive regard the problems associated with 
consumers gaining cross-border redress? 
We know of the efforts of the EASA, but it 
is scarcely a well-funded body. If consum
ers are not aware of its activities, or even 
its existence, it is unlikely to provide much 
reassurance to consumer bodies or access 
to effective redress to the consumer, is it? 

'Since the new Commission will be charged with 

accepting responsibility-with which, of course, 

comes accountability - I shall be tabling questions in 

the Parliament on the status of the stalled 

infringements on the infamous Greek toy case and 
the Loi Evin. We have a right to know, and the 
Parliament is in the mood to demand answers.' 
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'Well, again it is up to industry to 
make self-regulation work and I sincerely 
hope that they will find the necessary will 
and means to make it work. Otherwise, I 
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am certain that regulation will be imposed 
to a greater extent than should have been 
necessary. I am reminded of an instance 
a few years ago when we advised the 
banking sector that the amount of money 
they were charging for currency exchange 
was unacceptable and that they had two 
years to put their house in order. They did 
nothing. We moved to introduce regula
tions and the financial sector started to 
bleat about being victimised. There is a 
lesson here to be learned by the commer
cial communications sector and I am con
fident that good sense will prevail.' 

After fifteen years in the Parliament, 
Mrs. Larive will be standing down at the 
forthcoming elections. She has shown an 
enormous amount of energy whilst work
ing on a complex dossier over the past 
years and certainly seemed to show no 
signs of taking any time-out to plan her 
future. She has developed an active inter
est in the commercial communications 
sector and intends to follow develop
ments closely. 

In the meantime, she wants to spend 
her last few months as an MEP · develop
ing the t.b.eme she identified from the re
port of the Independent Experts. 'There is 
still so much to be done. Since the new 
Commission will be charged with accept
ing responsibility-with which, of course, 
comes accountability - I shall be tabling 
questions in the Parliament on the status 
of the stalled infringements on the infa
mous Greek toy case and the Loi Evin. We 
have a right to know, and the Parliament 
is in the mood to demand answers .' 


