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Paper on Commercial Communications from a broad range of users,

suppliers, carriers and receivers of commercial communication serv-
ices demonstrates the usefulness of the Commission’s initiative to start a de-
bate in this domain. This is well reflected in the increasing interest shown
in this newsletter. Furthermore, to date the European Parliament and nota-
bly the lead Economic and Monetary Affairs committee has given a posi-
tive reaction to the proposals made in the Green Paper. The wide range of
this debate must be welcomed since the richer the debate, the better will
be the suggestions for improving our policy proposals.

Of those who have responded, a number of consumer interests have
suggested that country of origin control and the principle of proportional-
ity are not essential to the construction of a European regulatory framework
which will protect the rights of their members. They underline the trade-
off between establishing the Internal Market and ensuring effective con-
sumer protection.

As the current issue of this newsletter demonstrates, this is not a unani-
mous view held by all consumer or public health related organisations. Nev-
ertheless, it is sufficiently widespread to cause concern amongst those of us
seeking to construct a regulatory framework in Europe that allows our citi-
zens and consumers to benefit on the one hand from the five freedoms of
the Internal Market whilst on the other having their rights effectively protected
when they undertake cross-border trade. The Commission is of the opinion
that the Internal Market and effective consumer and public health protection
are complementary objectives and even mutually enforce each other.

The key question is whether or not there exists a contradiction between
the Internal Market policy objective driven by the notion of country of ori-
gin control (often referred to as the ‘one stop shop’) and those of ensuring
effective consumer and public health protection. If Internal Market princi-
ples are effectively applied, which is the key objective of the Commercial
Communications Green paper, then there will be a natural movement to-
wards more similar effective rules at national level which are objectively de-
veloped on the basis of a thorough understanding of the risks and benefits
arising from such services.

The application of the proportionality test will allow assessment of ex-
actly which restrictions are necessary in order to effectively protect the con-
sumer and, as a result, identify their need to be harmonised at Community
level. The whole point of Internal Market harmonisation is to ensure that a
recognised consumer or other general interest objective is effectively regu-
lated at the European level such that the Internal Market freedoms en-
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shrined in the Treaty can be exercised. Such harmonisation is a response
to a previously identified national trade restriction which is justified precisely
because it is proportional in meeting its recognised objective.

In other words, the proportionality of the restriction in the country of
destination signals that there is inefficient consumer protection in the coun-
try of origin and therefore that harmonisation is required to impose the re-
quired level of protection throughout the Community such that the market
can be trusted and therefore operate efficiently.

It follows that the organisations calling for country of destination con-
trol while at the same time dismissing the need to apply the principle of
proportionality are in fact giving a vote of no confidence to the Commis-
sion as regards its assessment of the proportionality of national restrictions
or a lack of confidence in the way that other Member States apply their rules.
They are implying that, too often, the restrictions are challenged and that
the rate of inefficient application of rules in other Member States is not taken
into account. This ill-founded belief was one of the reasons why the Green
paper was launched. Our objective was to develop a more transparent and
objective proportionality assessment for the benefit of both consumer pro-
tection and the free circulation of commercial communication services.

The last issue of the newsletter explained why the proposed proportion-
ality assessment methodology based on the economic chain analysis effec-
tively assesses the true impact on consumer and other public interests of
regulatory measures that de facto seek to influence market behaviour in
order to meet their valid objectives. However, a far more widespread de-
bate, including that within the European Parliament, will be required and
we therefore encourage further discussions in this field.

In that context I would wish to ask participants in this important debate
to reflect on the following key issues. First, of what use is country of desti-
nation control when trade cannot be technically restricted at a border (for
example in the area of electronic commerce) and when the offending party
is established in another country? Secondly, certain parties arc arguing that
Member States with more stringent/restrictive consumer protection norms
should be allowed to create obstacles to the circulation of services from
other Member States without being subject to the application of the propor-
tionality test. Is this not illogical? If the measures in such Member States are
indeed more effective then there is no reason why they would not be con-
sidered proportional by the Court of Justice; there is therefore no reason to
‘protect’ against the application of the proportionality test those Member
States. Indeed, steps should be taken to allow them to make their case for
setting the European standard for the Internal Market. Finally, if it is con-
sidered that the Commission is not given the possibility to improve the ap-
plication of the proportionality test both with regard to Member States
measures and its own future proposals, then it would imply that the Com-
mission should rely purely on Court rulings to set its agenda in this and
other fields. The current problems with the infringement procedure, the time
delays associated with it and the resulting legal uncertainty would imply that
this agenda would be set by those that have time and financial resources
on their side i.e. large powerful business concerns. Is such an eventuality
really in the interests of consumers?

I welcome the manner in which this Green Paper has launched an im-
portant debate on the principle of proportionality, the scope of which is far
wider than commercial communications. Constructing an Internal Market
to the benefit of all is a process of consensus; it is evident that those who
suggest that there is a conflict between Community objectives deny the pos-
sibility of such a consensus. I hope that these few words will encourage all
those who have responded to the Green Paper to engage in a constructive
dialogue in order to meet our mutually consistent goal of maximising the
welfare of European citizens. ‘




Commercial Communications  June 1997

Editorial

his issue of the newsletter represents a significant development in the debate

about the Green Paper on Commercial Communications. It is clear that some

consumer groups have certain reservations about the approach the Commission
has adopted and a number of them are published here.

Whether most of these reservations are due to a misunderstanding of the Commis-
sion’s purpose will clearly be subject to further discussion. There can be no doubt, how-
ever, that adequate consumer protection is essential to the development of any
regulatory framework which could gain widespread acceptance and instil the confidence
required. As a consequence, we have appointed an editor with specific responsibilities
for covering consumer issues on a regular basis.

Some consumer groups have questioned the application of the principle of propor-
tionality in relation to commercial communications and have further objected to the
principle of country of origin control. The Commission, for its part, points out in our
cover article that both of these principles are vital to ensure proper protection to the
consumer.

It cannot be denied that both principles are at the heart of the Green Paper. As
pointed out by Jessica Larive at a recent meeting in Brussels, it seems, therefore, all the
more regrettable that the principle of proportionality has not been applied to a number
of complaints recently brought before the Commission. Are we to conclude, when meas-
ures are introduced, that there are certain public interest criteria which may be invoked
in justification and to which the question of proportionality may not apply? As ever, read-
ers are invited to submit their views.

There is proving to be considerable demand for copies of Commercial Communi-
cations. In order to ensure copies are distributed to all those who have an active inter-
est in the subjects we cover, please fill out the readership request form below and return
it to our offices if you have not already done so.

If you have not already done so, please copy, complete and return this form to
ensure you continue to receive your copy of Commercial Communications. You
may also indicate whether you wish to receive the publication in French, Ger-
man or English.

Company
Job Title

Address

Editorial




Consumer protection

We publish here an
account of the
response to the Green
Paper submitted by the
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Consommateurs
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Consumer protection

An essential priority for cross-border
commercial communications

he articles which follow cover in

more detail some of the objections

raised by consumer groups to the
Green Paper on commercial communica-
tions which were first highlighted in the
last issue. It seems appropriate to start
with a review of the position adopted by
BEUC, the Bureau Européen des Unions
de Consommateurs.

Essentially, BEUC considers the scope
of the Green Paper too limited and urges
that it should be extended to include
packaging. Furthermore, the Bureau ar-
gues that the approach assumes the in-
crease in commercial communications to
be good and regards regulations as barri-
ers. In doing so there is little attention
paid to those who receive commercial
communications and inadequate impor-
tance given to regulation (including self-
regulation) as a means of affording them
protection.

Significantly, BEUC questions the le-
gal analysis upon which the Green Paper
is based, arguing that ‘commercial com-
munications in themselves are not serv-
ices in the sense of Article 59’. In addition,
it is felt that there is exaggerated impor-
tance ascribed in Community Law to the
principles of mutual recognition and
home country control.

The Bureau also finds unacceptable that the
proposed committee would be open to professionals
but not to representatives of other interested parties.

Cultural differences remain a far more
significant barrier to the development of
cross-border commercial communications
than differences in regulation, BEUC ar-
gues. Nor do these differences in regulation
represent the main obstacle to consumers
seeking effective redress in cross-border
disputes. ‘What is lacking is an adequate
framework for protection..., a procedural

problem that would remain even if regula-
tions were identical everywhere.’

The Green Paper fails to frame a co-
herent approach to commercial communi-
cations in relation to ‘different policy
objectives’. BEUC is concerned that, whilst
the Green Paper worries about the impact
of other policies on commercial communi-
cations, it fails to recognise how policies
on commercial communications can have
detrimental effects on other policy areas, in
particular on Consumer Policy.

Turning to consider the points of ac-
tion proposed by the Commission, the
Bureau restates that the underlying as-
sumption seems to be that all national
rules are ‘protectionist in intention and/or
effect’. BEUC rejects the assessment meth-
odology and the monitoring committee,
arguing that the criteria suggested are not
‘objective’, since recipients of commercial
communications are not even considered
in the ‘chain-reaction’. Further, as the pro-
posed notification system seems to wish to
‘help diffuse the pressure to regulate’, it
represents to BEUC an unacceptable en-
croachment on the principle of subsidiarity
and ‘the principle of minimum harmonisa-
tion explicitly recognised in the Treaty’.

The Bureau also finds unacceptable
that the proposed committee would be
open to professionals (i.e. self-regulators)
but not to representatives of other inter-
ested parties, such as consumer organisa-
tions or the European Parliament.

In conclusion, the position of BEUC is
that it seems remarkable that the commer-
cial communications sector is singled out
in this way for special treatment. Why not
have, the Bureau asks, a similar commit-
tee for every other important sector?

BEUC's analysis gives rise to a number
of specific calls for action upon the Com-
mission:

® It wants the Commission to review
the central analysis in the Green Paper
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and provide for one focused on a better
balance between market-opening objec-
tives and the maintenance of standards
and to affect a balance between home
and host country control.

® [t urges the Commission to proceed no
further with its proposed assessment meth-
odology or the formation of a committee.

® [t requests ‘urgently’ a proposal for a
Directive on commercial communications
and children.

® [t calls for the development of ‘an
overall framework for regulating unfair
marketing practices’.

® Existing regulations should be re-
viewed to take account of new technol-

ogy.

® Improvements need to be introduced
both to the Misleading Advertising Direc-
tive and the Broadcasting Directive from
a consumer perspective.

® The proposed Directive to harmonise
the ban on tobacco advertising should be
adopted.

® [egislation should be introduced to
cover food and health claims.

® Particular attention should be given to
the effects of sponsorship.

® The Commission should focus its ef-
forts on effective enforcement, particu-
larly in cross-border cases.

® The Commission should encourage
schemes to bring information about case-
law into the public domain.

® No future work should be conducted
which undermined ‘existing protective

Consumer protection

standards, or their development in Mem-
ber States.’

® Packaging needs to be included in the
future definition of commercial communi-
cations.

This summary represents the analysis
and main conclusions of BEUC'’s re-
sponse to the Green Paper. In order to
promote debate, it is necessary to look
more closely at the arguments developed
in BEUC’s document.

Obstacles to Article 59?

As has already been stated, BEUC ques-
tions the extent to which the Green Paper
emphasises Article 59 of the Treaty. Draw-
ing on the case-law established in Keck
and Alpine Investment, it argues that ‘there
is in fact no reason to think that the Court
would make a different reasoning for serv-
ices rather than goods’. The basic premise
of the Green Paper is regarded as ‘shaky’.

Packaging needs to be included in the future
definition of commercial communications.

‘The Green Paper confuses the distinc-
tion between the services and goods pro-
moted by the commercial communication,

- and the services offered by a supplier to a

user of commercial communications. It
should have been made much clearer that
restrictions on commercial communica-
tions may be obstacles to the free provi-
sion of the services or the free circulation
of the goods advertised for, but are not as
such obstacles to the freedom of suppliers
of commercial communications to provide
their services in the sense of Article 59.

‘It follows from this distinction that
not all restrictions on commercial com-
munications fall within the scope of Arti-
cle 59. Restrictions on advertising for
services must be assessed under Article




Consumer protection

59, but restrictions on advertising for
goods must be assessed under Article 30
exclusively. The Court made this point
clearly in several cases: GB-INNO-BM,
Yves Rocher, Mars, etc.

The purpose of Article 30 of the Treaty is to facilitate
cross-border exchanges within the Community, and
not to promote the free exercise of economic activity
within Member States.

‘The Green Paper completely under-
states the importance of the Keck decision
in this regard. This decision of the Court
has placed very stringent conditions on
the applicability of Article 30 to restric-
tions on commercial communications,
placing the emphasis on the presence or
not in favour of national products in the
effects of the national rule under review,
and making a distinction between regula-
tions concerning the goods being sold,
and regulations concerning not the prod-
ucts but the act of selling as such. A law
restricting “certain selling arrangements”,
rather than imposing technical require-
ments directly for the products sold, is not
an obstacle to the free circulation of
goods as protected by Article 30, as long
as it affects equally national products and
those coming from other Member States.
This decision, in other words, makes it
clear that the purpose of article 30 of the
Treaty is to facilitate cross-border ex-
changes within the Community, and not
to promote the free exercise of economic
activity within Member States. The “free
circulation of goods” refers to circulation
unhindered by national borders, not to
unhindered circulation in absolute terms.
This has now become settled case-law
and has been the basis of several further
decisions.’

Commercial Communications June 1997

Mutual recognition and
home country control

One of the BEUC’s fundamental objec-
tions to the Green Paper is the weight
given to the principles of mutual recogni-
tion and home country control. Their
own summary of their position is repro-
duced here in full.

‘In our view it is wrong to give so
much weight to home country control for
the following reasons:

® It would not be acceptable to the citi-
zens of the EU. There is no possibility that
most EU citizens would willingly accept
the abandonment, on a wide scale, of
their own national standards in favour of
the national standards of another Member
State in such sensitive areas as, for exam-
ple, advertising directed to children.

® It would be contrary to the provisions
of the Treaty. The Treaty clearly allows,
under the principle of minimum harmo-
nisation, for the possibility of host coun-
try control. Apart from a few passing
references, the Green Paper ignores the
implication of this fact and makes no at-
tempt to develop principles to try to rec-
oncile home country with host country
control or other important principles.

® It would be contrary to the principle
of subsidiarity, which was promoted as a
principle which would allow a greater
degree of discretion and freedom of ac-
tion to individual Member States. This
necessarily implies a greater degree of
freedom for Member States in proper
cases to maintain or introduce national
measures. Subsidiarity, deregulation and
mutual recognition are separate concepts
which should not be confused.

‘We do not argue for the general appli-
cation of the principle of host country con-
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trol; to do so would be as simplistic as we
think the Green Paper to be on the issue
of home country control. The two princi-
ples need to be reconciled, in the context
of other principles and objectives such as
the completion of the Single Market, the
principle of non-discrimination, high lev-
els of consumer protection, respect for
national cultures and traditions, minimal
harmonisation, subsidiarity, etc. It is enor-
mously difficult to reconcile these different
principles and objectives and we criticise
the Green Paper for its simplistic approach.
In this context, the proposed assessment
procedure is fundamentally flawed be-
cause it elevates home country control to
the level of an over-riding principle, and
purportts to allow any other principle only
to the extent that it would be “propor-
tional” to do so. This approach is not con-
sistent with the Treaty or with case-law (as,
for example, in Keck).’

Commercial communications
to children

BEUC places a great deal of emphasis on
the extent to which the Green Paper fails
to recognise the sensitivities associated
with commercial communications and
children. The Bureau goes so far as to say
it demonstrates that the authors are ‘utterly
out of touch with, and remote from, the
actual feelings of parents and citizens
throughout the Community.” It contends
that there is no evidence of any desire
from parents for more advertising or spon-
sorship of children’s programmes. On the
other hand, BEUC states there is plenty of
concern about such issues as the sheer
volume of commercial communications
directed at children and the effect of spon-
sorship on programme content.

Many of BEUC’s conclusions are drawn
from the report on advertising and children
they conducted with the Dutch consumer
affairs organisation, the Consumentenbond
(see page 11). Having identified a number

Consumer protection

of problems, the Bureau sets out its recom-
mendations.

‘The existence of different and even
diverging national rules is indeed a prob-
lem in this area. It represents not only a
source of considerable legal insecurity for
the providers of commercial communica-
tions that must take all these rules into ac-
count, but also a huge obstacle to effective
enforcement of rules protecting children.
Action at the Community level would be
very desirable and necessary. But it would
be an enormous setback if this action was
effectively equivalent to overall deregula-
tion, as would be the case if the principle
of “home country control” was generalised
to all forms of commercial communica-
tions. This is typically an area in which,
more than ever, the Commission needs to
remember that Article 129a of the Treaty
obliges it to provide a “high level of pro-
tection” to consumers, particularly the
youngest and most vulnerable ones.

But it would be an enormous setback if this action
was effectively equivalent to overall deregulation, as
would be the case if the principle of “home country
control” was generalised to all forms of commercial

commumnications.

‘Therefore, BEUC recommends the
following actions at EU level:

® The EU should introduce a horizontal
piece of legislation to protect children in
relation to all forms of marketing prac-
tices, whatever the medium, and covering
all products and services. In particular the
legislation should place restrictions on
certain practices (notably in-school mar-
keting and direct marketing).

® Member States must have more free-
dom than envisaged in the Green Paper
to establish and maintain standards on




restrictive rules.
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their own territories in relation to children
and marketing practices, according to
their own cultures and traditions, and
must be able to secure recognition of
these standards by other Member States
and the EU.

® Monitoring and enforcement of the
rules covering children and marketing
practices must be improved by introducing
sharper sanctions, improving complaints
procedures, improving the availability of
information on case-law in this area and
by establishing an independent European
observatory to monitor developments in
the children’s marketplace.

® Information and education campaigns
should be introduced in the Member
States, with the support of the Commis-
sion, to educate children to allow them to
recognise commercial messages and make
their own decisions, and to alert parents
and teachers to the issues.

® Research should be commissioned
into the combined effects of commercial
pressure on children, but this research
must be independent and not sponsored
by commercial interests.’

BEUC’s conclusion

‘Consumers, it is said, would benefit from
a greater choice of products, lower prices
and better information for their choices.

The Single Market in this area cannot succeed if the
price is an alignment of all countries to the least

‘This is true, but consumers are likely
to be much more directly concerned
about a loss of protection against the
negative aspects of commercial commu-
nications than about the improved choice
from their proliferation. There is much

Commercial Communications June 1997

more concern about the intrusiveness of
commercial communications, the lack of
control, the effect on children, on privacy,
etc. - in particular, with the advent of the
Information Society - than about a lack of
“information” to make good consumption
choices. “Information” is already plentiful
and the biggest concern is its quality and
the ability to choose whether to receive it
or not.

‘The Single Market in this area cannot
succeed if the price is an alignment of all
countries to the least restrictive rules. Lift-
ing the differences between restrictions
altogether is not what consumers expect
of a Europe that claims to want to be
close to its citizens.

‘The problem is that the Commission
starts from the wrong end here. The ques-
tion should not be how to reconcile the
protection of consumers with the primary
aim of facilitating life for users/suppliers/
carriers of commercial communications; it
should be how to reconcile the economic
interests of the supply-side with the pri-
mary aim of fulfilling the needs of con-
sumers.

‘Improved revenues for the industry at
the cost of a lower protection for the con-
sumer will not be a victory, and “improved
information” will certainly compensate for
the negative aspects of the increase in
commercial communications. The Com-
mission, in the Working Document, points
to the United States to show that there is
still room in Europe for a growth of this
market (advertising expenditure is much
higher there). Is that really the model the
Commission wants for Europe in this area?
The omnipresence of commercial commu-
nications in every aspect of daily life in the
US is both a contributor to and a conse-
quence of American culture. It is no criti-
cism of the US to point out that there is no
reason why Europe should choose the
same values.’
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Cross-border communications

Cross-border communications

A summary of the views of the
Luxembourg Union of Consumers

he response given by the Union

Luxembourgeoise des Consomm-

ateurs, or ULC (i.e. the Luxembourg
Union of Consumers) to the Green Paper
concludes as follows. ‘We fear that the un-
derlying approach of the Green Paper sac-
rifices consumer protection in favour of
excessive freedom for commercial commu-
nications, contrary to the legal traditions of
the majority of Member States and without
being sanctioned by the case law devel-
oped by the European Court of Justice (EC])
of the European Communities. We say yes
to the updating of regulations covering
commercial practices, which ought to be
implemented from within Member States.
On the other hand we say no to a policy of
deregulation (or negative integration) im-
posed by the European Commission.’

This conclusion derived from an analysis,
which could not be reproduced in full in this
edition of Commercial Communications, but
which can be summarised as follows :

Objective of the Commission

® The principal objective of the Green Pa-
per is to strive for a ‘common conception of
the role of commercial communications’, in
order to limit as much as possible regulatory
restrictions affecting companies. The primary
objective is to achieve the greatest possible
freedom for commercial communications, as
for instance summarised in the section on
new on-line services in the Green Paper. The
ULC cannot accept that the functioning of
the internal market should be defined in
terms of ‘maximising commercial freedom’,
whilst other policy considerations, notably
those relating to the protection of consum-
ers, are seen more as obstacles. That said, the
ULC agrees with the idea of updating regu-
lations covering commercial practices.

® The ULC has for a long time been press-
ing the Luxembourg authorities for an in-
depth discussion of direct and door to door
selling..., so as to achieve greater legal cer-
tainty. In this respect, the Green Paper has

come at an opportune moment and its pro-
posal for criteria to allow the better assess-
ment of the proportionality of existing
measures and new initiatives is welcomed.
It would, however, be unacceptable and
contrary to the ECJ’s consistent case law for
Brussels to impose deregulatory measures,
without working into these a bias in favour
of harmonising legislation.

The scope of the Green Paper

® Regarding the new definition, very
broad according to the ULC, of ‘commercial
communications’, the ECJ has fairly recently
introduced, following the case of ‘Keck and
Mithouard™, another definition, that of ‘sales
methods’, in order to limit the application of
Article 30 of the Treaty. Nonetheless, the
definitions of ‘sales methods’ and of ‘com-
mercial communications’ are largely identi-
cal. However, by this decision, the ECJ has
responded that Article 30 provides for the
liberalisation of intra-Community exchanges,
but is not a provision aimed more generally
at promoting the unrestricted exercise of
commercial activity within each Member
State. Yet a study of the Green Paper would
suggest that the Commission is pursuing pre-
cisely this much wider liberalising objective.
® A clearer distinction needs to be drawn
between harmonised and non-harmonised
areas in order to remind Member States that
they can introduce legislation in the ab-
sence of harmonisation.

Consumer protection

® The Green Paper takes the effort to ex-
amine the point of view of consumers,
which the ULC applauds. It refers notably,
in this context, to Article 129A of the Treaty,
relating to the protection of consumers.

® The need to deepen international regu-
latory co-operation to ensure effective pro-
tection for consumers must be made a
current pre-occupation, to be implemented
as efficiently as possible, notably through
using the network of governmental experts

! Decision of 24/11/93, cases
C-267 and C-268/91.




Cross-border communicarions

on issues of commercial cross-border prac-
tices, already put in place by the OECD and
in which the Commission already partici-
pates.

® The real problem, in cases where com-
pensation is demanded by consumers who
have suffered damages, is not that of differ-
ent national regulations, but of a lack of ef-
ficient and rapid co-operation between
regulatory authorities in different Member
States. The Commission moreover is aware
of this - the proposal for a Directive relat-
ing to the discontinuance of actions in the
area of the protection of consumer interests,
adopted on 24 January 1996, is the best
proof of this. Curiously, the present Green
Paper does not mention it. However, an es-
sential counterweight to steps towards

greater flexibility and increased mutual rec-

ognition of national rules must be the adop-
tion of effective punitive measures on
illegal commercial practices.

® As explained in the Green Paper, the
growth in services resulting from the ‘infor-
mation society’ represent as many
advantages for consumers as dangers (near
real-time inter-activity, for example). The
ULC understands the Commission’s decision
in favour of regulating Internet services by
the country of origin. However, the Green
Paper does not tackle the consequences
which flow from this. It is thus desirable that
strong co-operation between regulatory au-
thorities is promoted by the European Com-
mission, especially within regional contexts
such as experienced by the ULC, where
cross-border flows are common. The states
of origin of commercial communications
should be legally bound to monitor closely
commercial activities aimed at other Member
States, especially in border regions.

An assessment of the specific
areas of Community action

® The preliminary examination by the
Green Paper of different national regulatory
restrictions (misleading advertising, price
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advertising (reductions, deep discounting
etc.),...) leads one to believe that the pres-
ervation of general interest objectives is the
main aim of these restrictions and that the
assessment of the proportionality of differ-
ent measures will be done case by case. In
the ULC'’s opinion, the strength of a restric-
tion depends above all on the legitimacy of
the objective pursued by the measure in
question. The most vulnerable consumers
would thus be better protected from ill-in-
formed purchasing decisions.

Methods of assessing the
proportionality of Community
and national measures

® The Commission proposes that the criti-
cal examination of commercial regulations
should be based on a case by case assess-
ment of national or Community measures,
an approach with which the ULC agrees in
principle. However, the practical conse-
quences of certain assessment methods
leads one to the conclusion that the Com-
mission is advocating nothing less than a
deregulatory spiral (‘negative integration’).
® The creation of a committee for com-
mercial communications, which is uniquely
made up of representatives of Member
States, if necessary accompanied by repre-
sentatives of self-regulatory bodies (clearly
members of the profession), does not leave
any scope for consumer associations to take
an active part. This is unacceptable to the
ULC. Moreover, the aims and procedures of
this committee remain very vague. It would
appear to be more a ‘forum’ than a con-
sultative committee or even a regulatory
committee.
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Communications and children

Commercial communications
to children

or marketers it has become less at
Ftractive to reach children through

media such as television, radio and
print. Other advertising and marketing
techniques are being applied and adver-
tising is now part of an integrated market-
ing mix.

It should be noted that the techniques
themselves are in fact not new. What is
new about it is their application with re-
gard to children. In addition, all of these
techniques are deployed at the same
time, enabling marketers to reach chil-
dren in many different ways. As a result,
advertising is ubiquitous: children are
confronted with it everywhere - on televi-
sion, in magazines, through the mail box,
at the sports club, in their bedroom, while
playing games, when enjoying breakfast
and on their way to school. Even schools
have become a silent partner in advertis-
ing to children.

Since it has become almost impossi-
ble for children to escape from it, the
commercial pressure on them is increas-
ing. Furthermore, along with this increas-
ing commercial pressure on children, a
trend towards more covert advertising
manifests itself. Many messages are ‘hid-
den’, appearing to be a kids’ club, an en-
tertaining movie, a school lesson, a game
or a puzzle. Often children will not even
notice that advertising is being directed at
them, integrated as it is into general me-
dia output. Indeed, advertising has be-
come part of the fabric of children’s lives.

The increasing commercial pressure
on children together with the trend to-
wards ‘hidden’ advertising pose a chal-
lenge for consumer organisations, policy
makers and educators alike. In addition,
in the commercial messages which com-
panies direct at children cultural differ-
ences are gradually fading away. In
different countries of the European Union
similar messages and advertising tech-
niques can be found. So, the challenge

may be considered a European one.
The developments mentioned above
give rise to the question whether extra
measures in the field of children and ad-
vertising are needed with regard to both
information/education and regulation.
Before addressing this question it is nec-
essary to determine what is known about
the relationship between children and
advertising from existing research. We
need to assess children’s understanding
of advertising and the influence and ef-
fects advertising may have on them.

Advertising and Children -
the research

Since the 1970s the relationship between
children and advertising has been heavily
researched. The bulk of it has concen-
trated on TV advertising and its direct ef-
fects on children. It appears that because
of their cognitive limitations children un-
derstand commercials very differently from
adults.

Until the age of 6 to 8 most children
distinguish between TV advertising and
programmes on the basis of salient per-
ceptual characteristics - commercials tend
to be shorter and louder.

This article
summarises a report
produced by the
Dutch consumer
affairs organisation
(Consumentenbond)
and the BEUC

Consumentenbond
Enthovenplein 1
PO Box 1000

2500 BA The Hague
The Netherlands

Tel: + 31 70 445 45 45
Fax: + 31 70 445 45 90

The increasing commercial pressure on children
togetbher with the trend towards ‘bidden’ advertising
pose a challenge for consumer organisations, policy

makers and educators alike.

However, there is more to it; advertis-
ing and programmes are made with dif-
ferent intentions. First and foremost
commercials are meant to persuade peo-
ple to buy. Only when children are able
to understand the purpose of advertising
are they in a position to develop a critical
attitude to it. The ability to understand the
purpose of advertising is generally con-
sidered one of the most important prereq-
uisites for children to be able to approach
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it from a questioning perspective. This,
however, requires extra, relatively sophis-
ticated, skills which develop as the child
grows older. A complete understanding
of TV advertising does not develop until
after the age of 12. This seems to be even
more the case when it comes to more
covert forms of advertising such as
advertorials and competitions.

More independent research into the
relationship between children and adver-
tising is needed. Not only should such
research be extended to other (newer)
forms of advertising - the integrated mar-
keting mix - but also more long-term ef-
fects should be included. After all, we still
do not know what will be the effect of the
accumulation of the commercial output.

Although research may provide us
with greater knowledge as to the effects
of advertising on children, it should be
stressed that above all the question of
children and advertising must be seen as
a question of ethics and morality, a ques-
tion that has to do with our view of chil-
dren and their needs in society.

Children do not constitute fully-fledged
market participants. They are, to use the
words of McNeal, ‘the most unsophisticated
of all consumers; they have the least and
therefore want the most. Consequently they
are in a perfect position to be taken.” There-
fore, one should acknowledge children, just
as marketers do in order to market to them
profitably, as ‘special people in their own
right’ and not as ‘mini-adults’ (McNeal).
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techniques to children. This demonstrates
the failure of marketers to play fair and in-
vites regulation.

In addition, children need to be edu-
cated about the purpose of advertising.
The more they know about it, the more
possible it becomes to read it in an objec-
tive way. Indeed, here lies a special task
for educators. Yet, it appears that the op-
portunities for educators, and parents in
particular, to help children become adver-
tising literate are severely limited in terms
of skills, time and knowledge. Moreover,
a lot of advertising towards children is
hidden from the parents’ view. This im-
plies that educators need assistance
which could take the form of specific
regulation with regard to advertising and
children.

The existing regulatory
framework

Mainly because of the Television without
Frontiers Directive, which has been im-
plemented in the overall majority of the
EU Member States, whether in relation to
legislation, self-regulatory codes or both,
television advertising is central to the
regulations concerning advertising and
children.

In addition to the directive, some
States have introduced stricter regulations
with regard to TV advertising directed at
children. Other advertising and marketing
practices which are increasingly being
applied with respect to children, such as
advertising through schools, direct mail
and children’s clubs, have hardly been

One could speak of a yawning gap in the regulations of
‘new’ advertising and marketing techniques directed at
children, both at a national and European level

subjected to EU regulation. Moreover, al-
though almost every Member State has
regulated some aspect of these ‘new’

In the same way, one could argue that
regulations protecting adults with regard
to advertising do not suffice; special rules
for children are needed. This is especially
so given the use of covert advertising

techniques, no country has regulated
them comprehensively. Hence, one could
speak of a yawning gap in the regulations
of ‘new’ advertising and marketing tech-
niques directed at children, both at a na-
tional and European level.
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In the field of tobacco and alcohol
advertising directed towards children
there seems to exist a more or less uni-
form approach; in all Member States spe-
cific regulations apply. With regard to
other products or services of interest to
children, such as toys, sweets and confec-
tionery, regulations are not at all uniform.
Whereas some states have introduced
fairly specific rules for the advertising of
toys and sweets, others have no rules at
all. It should be mentioned that the vari-
ous regulatory initiatives do not cover the
cross-border dimension of advertising to
children. This implies that it is not possi-
ble for individual Member States to en-
force the national regulations in the case
of ‘foreign’ advertisers violating these.

As it is inherent to the legal tradition
and culture of the various Member States
and examples cannot be taken out of
their context, it is difficult to pin down
one particular regulatory framework
which works in a satisfactory way. While
taking the legal tradition and context into
account, it seems that the framework in
the Nordic countries as well as the self-
regulatory system as evolved in countries
like Ireland, the United Kingdom and The
Netherlands seem to work adequately.
Neither of these frameworks, however,
has resolved the problems related to the
cross-border dimension of advertising to-
wards children.

Recommendations

1. Broadening the scope of commer-
cial communications

Given that advertising and marketing
practices take so many different shapes, it
seems useful to broaden the scope and
use the term commercial communications
to cover all advertising and marketing
practices.

Communications and children

2. Introducing a principle of
‘degressive’ protection

Children of different age categories
have different needs of protection. A
complete understanding of advertising,
and therefore a critical and questioning
attitude to it, does not seem to develop
until the age of 12. In view of this, all con-
sumer organisations find it important to
have rather severe restrictions with regard
to commercial communications directed
at children of 12 and under. For young-
sters between 13 and 18 regulations can
be less protective. Therefore, a principle
of ‘degressive’ protection could be intro-
duced.

All consumer organisations find it important to bave
rather severe restrictions with regard to commercial
communications directed at children of 12 and under.

3. Broadening the scope of child
protection

In the light of the different approaches
in the various regulations to the notion of
advertising towards children, it would be
preferable to clearly state that the general
principles identified in order to protect chil-
dren should be respected for any type of
advertising likely to be seen or heard by
children, even where it is not especially
targeted at them. In addition, the advertise-
ments that specifically target children
should be submitted to more restrictive pro-
visions.

4. Introducing the cross border
dimension

The cross-border dimension should
be introduced in the regulations with re-
gard to commercial communications di-
rected at children. In the current situation
there exists considerable legal insecurity
as national regulations are not binding
upon advertising orginating from another
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EU Member State. Therefore, community
measures should be taken, either to adopt
provisions to protect children against ad-
vertising at the highest possible level of
consumer protection, or, where compro-
mises have to be reached, to allow the
Member State at which the advertising is
aimed to apply its stricter rules also to
those advertisements that originate in a
less restrictive country (‘receiving country
control).

It seems desirable to introduce at Community level a
borizontal provision that takes account of children as
a special category and which covers all products and
services and all forms of commercial communications
directed towards children, whatever the medium
(including new media such as the Internet).

5. Introducing a horizontal
instrument

Only very few rules exist on a horizon-
tal basis to protect children in advertising.
Most legislative initiatives are focused on
TV advertising. It seems desirable to intro-
duce at Community level a horizontal pro-
vision that takes account of children as a
special category and which covers all
products and services and all forms of
commercial communications directed to-
wards children, whatever the medium (in-
cluding new media such as the Internet).
This provision - which may well take the
form of a European directive - should con-
tain the main principles of child protection
against unfair and misleading commercial
practices. In addition this directive could
include restrictions with regard to certain
forms of commercial communications, or
restrictions (e.g., such as timing restric-
tions) to specific ‘sensitive’ products eg
tobacco, alcohol, toys and food. For re-
strictions with regard to certain media or
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forms of commercial communications one
could think of a ban on direct e-mailing to
children or restricting in-school marketing
by allowing it only when it complies with
a special code drawn up by government.

6. Improving enforcement

Enforcement of the principles appli-
cable in the area of children and adver-
tising is much too poor. Sanctions need
to be sharpened in order to ensure that
regulations are being complied with. In
this respect, the introduction of a general
pre-vetting procedure (or ‘pre-copy ad-
vice’ procedure) could be helpful, as it
could be argued that advertising to chil-
dren is a very ‘sensitive’ area. A pre-
vetting procedure is in any case appro-
priate for all TV commercials. For press
advertising pre-vetting could be recom-
mended for certain sensitive areas, such
as tobacco, alcohol and slimming ad-
verts. In addition, it might be desirable to
extend the responsibility to the media
which publish the advertising. These
media then would be forced to verify a
priori whether the advertising they carry
is misleading in character.

Complaints procedures, an essential
element of enforcement in all EU Member
States, also need improvement. Not only
should individual consumers be made

- aware of their possibility to file complaints,

also the procedure itself should be made
more transparent.

The general principles stated in leg-
islation and in self-regulation to protect
children in advertising have been ap-
plied in several individual cases. How-
ever, in many Member States, except for
the ones in the Nordic region, these
cases are only rarely made public and it
would be very interesting to provide, on
an official basis, information on the cri-
teria used by national enforcement bod-
ies in the application of the general
principles. This information would make
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it possible to establish more detailed data
bases which would then allow for:

® the refining of the general principles
in the light of the case-law;

® the exchange of information between
enforcement bodies and the emer -
gence of common concepts of
misleadingness and unfairness at EU
level,

® more legal security for advertisers and
consumer representatives as to the
exact meaning and scope of the gen-
eral principles.

7. Improving monitoring

The developments in the field of
commercial communications directed to-
wards children move so swiftly that con-
sumer organisations, due to limited time
and resources, cannot keep up the pace
to monitor them effectively. This monitor-
ing is further complicated by the fact that
many of these commercial messages (in-
school marketing, direct mail) are hidden
from consumers organisations’ view. Fur-
thermore, the commercial communica-
tion practices directed at children are
comparable in the various EU Member
States. Therefore, it is needed to establish
a European observatory (European Infor-
mation System) from the consumer’s side.
This observatory should not only be
tasked with monitoring the children’s
market, but should also initiate research
and disseminate information both to con-
sumer organisations and consumers. Fur-
thermore, the observatory could be
entrusted with monitoring whether the
existing regulations with regard to com-
mercial communications directed at chil-
dren are still adequate in view of the
developments in the children’s market.

Communications and children

8. More research needed

As the borders between commercial
communications and other communica-
tion output are becoming more and more
diffuse and commercial messages reach
children in many different ways, it may
well be that the greatest influence lies in
the cumulative effect that this overall out-
put can be taken to have. Yet, little is
known about the combined influence and
effects of commercial communications on
children. Hence, additional research is
needed. It should address issues like the
potential threats of the increasing commer-
cial pressure on children, and their
understanding of ‘new’ and more covert
advertising and marketing practices such
as advertorials and in-school marketing. It
should be noted, however, that research
needs to be independent and preferably to
take place within a European framework.

As the borders between commercial communications

and otbher communication output are becoming

more and more diffuse and commercial messages
reach children in many different ways, it may well
be that the greatest influence lies in the cumulative

that this overall output can be taken to bave.

9. Empowering young consumers

The commercial pressure on children
is increasing. At the same time there is a
trend towards more covert forms of com-
mercial communications. In view of these
developments it is essential that young
consumers are empowered too, not only
by adequate regulations in respect of chil-
dren, but also by informing and educat-
ing them and their parents about the
developments in commercial communi-
cations. In their communication with chil-
dren, consumer organisations could make
use of new technologies.
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Resolutions of the

lead Committee
of the European Parliament

s reported in the last issue of Com-

mercial Communications, the lead

committee of the European Parlia-
ment (the Committee on Economic and
Monetary Affairs and on Industrial Policy)
produced an initial report on the Commis-
sion’s Green Paper on commercial com-
munications. Reports on the opinions of
the Committee on the Environment, Pub-
lic Health and Consumer Protection and
the Committee on Legal Affairs and Citi-
zen’s Rights are published elsewhere in
this issue.

Having received further representa-
tions, the lead Committee subsequently
revised its draft opinion and proposed a
number of resolutions, which we repro-
duce here in full. These resolutions were
subject to further amendments. A vote on
this final, integrated, report was taken in
the lead Committee in the beginning of
June. The final stage of the Parliamentary
process, the decision whether to adopt
the report, will be taken in plenary ses-
sion in mid-July.

The resolutions

The lead Committee:

1 Welcomes the Green Paper, but con-
siders that the Commission’s proposals
must be reinforced in order to reach the
intended goal,

and Community level, self-regulatory
codes and new legislative proposals;

3 Calls for the establishment of a tripar-
tite committee consisting equally of Mem-
ber States’ representatives, industry
representatives and consumer organisa-
tions and asks to be consulted on its rules
of procedure;

4 Requests the Commission to ensure
that the proceedings of the Committee on
the proposed proportionality assessment
be fully transparent and further to ensure
that the Committee consults thoroughly
with complaining parties, meets regularly,
operates according to strict time limits,
publishes its results and considers all
complaints lodged with the Commission;
the Committee shall report to the Euro-
pean Parliament;

5 Calls on the commercial communica-
tions sector to ensure that its national and
European self-regulatory procedures are
publicly available, published and trans-
parent, and that individual consumers can
complain easily, without cost to them-
selves and in expectation of a prompt and
satisfactory response; encourages the in-
dustries involved to include in the self-
regulatory codes the principles of country
of origin, mutual recognition and propor-
tionality and to introduce minimum
standards of consumer protection,

(The Commiittee) calls on consumer organisations to
make full use of all enforcement mechanisms to
protect the interests of consumers in the single market

6 Calls on consumer organisations to
make full use of all enforcement mecha-

2 Asks the Commission to publish in its
announced follow-up communication the
definition of a proportionality assessment
methodology, which includes strict time
limits for decisions, is based on existing
jurisprudence and explains how it is ap-
plicable to existing legislation at national

nisms to protect the interests of consum-
ers in the single market, including the
infringement procedure, the forthcoming
committee on proportionality and all na-
tional bodies responsible for overseeing
commercial communication;

7 Calls on the Commission, consumer
organisations and industry to consider
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strengthening already existing self-regula-
tory complaints procedures, such as that
of the EASA; the ICC Guidelines on Inter-
active Marketing Communications should
also be fully accounted for;

8 Calls on the Commission to present in
the follow-up communication a full in-
ventory of existing barriers to free circu-
lation of the commercial communications
services;

9 Asks the Commission to undertake a
comprehensive study of the economic
relevance of the commercial communica-
tions sector to the Single Market;

10 Stresses the need for a data bank of
Community and national legislation in the
area of commercial communications and
for the immediate creation of a single
European contact point which should, as
a first priority, supply the European Par-
liament with a full overview and analysis
of existing self-regulatory codes in the
Member States;

11 Calls on the Commission to consider

Furopean Parliament

is not making full use of its existing pow-
ers; insists that Articles 63 and 169 are ap-
plied systematically;

15 Is of the opinion that the Council
should consider expanding the applica-
tion of the proposed Directive on a Regu-
latory Transparency Mechanism on new
services to cover also commercial com-
munications;

(The Commiittee) asks for the introduction of a Council
decision to enable possible infringement proceedings
to be beard in the Court of First Instance.

16 Requests that the Commission reports
back to the European Parliament on pos-
sible initiatives to improve the Treaty in-
fringement procedures to ensure that
these are transparent, operate to strict
time limits and offer proper provision for
appeal with equal access to all interested
parties;

17 Asks for the introduction of a Coun-
cil decision to enable possible infringe-
ment proceedings to be heard in the

! This is in line with Parliament’s
Resolution on the role of the Court
of Justice, see OJ C 269, 4.10.93,

a SLIM (Simpler Legislation in the Internal
Market) analysis of the sector;

Court of First Instance!;

12 Calls on the Commission to study the
obstacles to multi-level marketing, brand
diversification, packaging and sponsoring
in the European Union and to assess the
need for legislation to guarantee the Sin-
gle Market in these growing forms of
commercial communication;

13 Underlines the need to safeguard the
development of Internet, electronic com-
merce and related new media services,
and to consider similar utilisation of the
commercial communication legal and
self-regulatory instruments;

14 Ts of the opinion that the Commission

18 Instructs the Commission and Council
to make the necessary allocations in the
budget to implement the proportionality
methodology and to ensure effective ap-
plication of the infringement procedure;
adequate resources must be accorded in
terms of funding and manpower;

19 Instructs its President to forward this
resolution to the Council and to the Com-
mission, as well as the industries and con-
sumer organisations concerned.

p-156.
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The report of the
Environment Committee

he draft opinion of the Committee

on the Environment, Public Health

and Consumer Protection was pre-
sented to the lead Committee at the end
of February.

The opinion was originally drafted by
rapporteur Mr Lehne and is, in general
terms, critical of the approach adopted by
the Commission. By concentrating almost
exclusively on commercial communica-
tions as an area of economic activity, the
Commission has produced a Green Paper
which ‘fails to deal with issues of concern
to consumers, such as the effects of com-
mercial communications on children.’

Further, little attention has been paid
to the importance of regulation in protect-
ing consumer interests and the Green Pa-
per is criticised for failing to approach
commercial communications in a coherent
manner, particularly where they ‘do not
respect established national standards’.
The report states that the central analysis
of the Green Paper needs to be reviewed,
affecting a better balance between ‘market
opening objectives’ and the need to main-
tain and improve standards and ‘on the
need to achieve a balance between home
and host country control’.

The Committee welcomes the initiative
in that it acknowledges the need for coher-
ent policy in the development of advertis-
ing law. It is deemed particularly welcome
as in the past many initiatives have repre-
sented a series of ‘piecemeal measures’.

In the Committee’s view, the increasing volume of
cross-border transactions requires a proper
balance between the free flow of information and
consumer protection.

In the Committee’s view, the increas-
ing volume of cross-border transactions
requires a proper balance between the
free flow of information and consumer
protection. It concludes that within Eu-

rope ‘consumers should be confronted
with a maximum degree of harmonisation
in the field of advertising’. Equally, it wel-
comes the possible liberalisation of cer-
tain restrictions which act against the
consumer and cites the ‘ban on discounts
or the ban on free gifts’.

However, this point of view is quali-
fied as the text stresses how any harmoni-
sation of advertising law must respect the
subsidiarity principle. The report states that
‘national provisions that protect consum-
ers, establish their rights or promote their
interests must not be challenged as barri-
ers to the Single Market.” It goes on to sug-
gest that ‘only advertising provisions that
regularly affect the consumer in the Inter-
nal Market should be harmonised’.

Conclusions

The Committee came to a number of con-
clusions:

® [t calls for specific measures to protect
children and to regulate ‘unfair marketing
practices on-line’.

® There needs to be a more detailed
assessment of the effects of commercial
communications on children, on the im-
plications for privacy and the mechanisms
for effective cross-border redress.

® The method proposed by the Commis-
sion seems to emphasise the need to
remove barriers to the suppliers of commer-
cial communications and pays little atten-
tion to the recipients, the consumer. As a
consequence the consumer’s central role in
the ‘commercial communications chain’ is
ignored and the Commission needs to re-
consider the proposed assessment meth-
odology to take account of this.

® Whilst acknowledging ‘a coherent
approach to policy making is in the inter-
ests of consumers’, it calls on the Com-
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mission to recognise that the coordination
proposed in this area should be inte-
grated into ‘a broader framework of ac-
tion relating to the information society’.

® The proposal to set up a central contact
point is considered ‘valuable’. However, if
the Commission’s proposals are to be set in
the context of the information society, they
will need to take account of all the interests

Environment Committee

appropriate blend of legislation and self-
regulation which reflects the cultural differ-
ences of the Member States’.

® In its forthcoming Green Paper on
food policy, the Commission should con-
sider restrictions on the commercial com-
munications related to food products.

involved. To ensure a high level of con- 11 attempting to achieve coberence in commercial

sumer protection which protects ‘cultural
diversity’, the framework within which the

communications, the basic principle to be followed
should be to ‘retain rules based on national cultural

contact point is established should be de-
veloped at an ‘inter-service level.

® In attempting to achieve coherence in
commercial communications, the basic
principle to be followed should be to ‘retain
rules based on national cultural differences’.

® Cultural diversity requires that the
Commission should not seek to under-
mine the level of protection deemed nec-
essary by any Member State in certain
particular areas: ‘commercial communica-
tions to children; restrictions on commer-
cial communications for reasons related
to societal values; commercial communi-
cations for pharmaceuticals; commercial
communications for financial services;
commercial communications for alcoholic
beverages and commercial communica-
tions for tobacco products.

® The Commission’s own research sug-
gests that the main difficulties in the devel-
opment of a single market in commercial
communications are cultural in origin.
Consequently, the Commission should as-
sess proportionality with particular regard
to combining market opening objectives
with the maintenance and improvement of
standards. It should also recognise the
need to affect a balance between home
and host country control. There is further
a need to acknowledge the benefits of ‘an

differences’.

® There should be restrictive advertis-
ing legislation at Community level in re-
lation to tobacco products which have the
same damaging health consequences ‘re-
gardless of national traditions’. It is to be
hoped that the Council speedily adopt a
directive affecting a ban.

® The Commission should include
packaging in any future definition of
commercial communications.

® There should be an overall frame-
work developed by the Commission ‘for
regulating unfair marketing practices’.

® The consultative committee proposed
in the Green Paper is welcomed. The
committee should include consumer rep-
resentation. It should be transparent, pub-
lish the minutes and agendas of its
meetings and ‘report on a regular basis to
the European Parliament’.

® The Consumer Affairs Council should
hold a discussion on the issues arising out
of the Green Paper.

® Any future work should ‘not under-
mine existing standards or their develop-
ment in the Member States’.
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The report of the Legal
Affairs Committee

e Committee on Legal Affairs and
Citizens’ Rights (rapporteur Julio
Afoveros Trias de Bes) has invited the

lead Committee to incorporate the following
conclusions into its report:

The Committee:
1 (Acknowledges) the legal basis govern-
ing commercial communications is Article
100a, which entails the application of
Articles 59, 56, 30 and 36 of the Treaty.
2 Considers that commercial communi-
cations should not be regarded merely as a
sector of economic activity. Clear and
transparent guidelines at European level
would make a significant contribution to
making the Internal Market a reality.
3 Believes that there is a need to limit the
scope of what is understood by commercial
communications and the concept of service
provider.
4 Believes that certain liberal profes-
sions, because of their involvement in tasks
which serve the public interest, because of
the special relationship which they
maintain with their clients or because they
are unable to guarantee the desired result,
merit specific rules, determined by their
own professional code of ethics, in the area
of commercial communications.
5 Believes that the ‘country of origin’
principle cannot be the general basis for
action.
6 Considers that, to avoid the legal
uncertainty resulting from the casuistic
application of the proportionality principle,
secondary legislation might be required to
remove some of the identified obstacles
pursuant to Articles 30 and 59 of the EC
Treaty and to guarantee a high level of
protection for consumers, young people
and other public interests.
7 Considers that a suitable vehicle for
such guidelines could be a communication
adopted with a view to the completion of
the Internal Market, which could have a
multi-disciplinary approach, since com-
mercial communications affect the Com-
mission’s industrial policy, competition
policy, public sector policy, audio-visual
policy, cultural policy and in particular
consumer protection and health. An

assessment should be made of the
implications of the principle of subsidiarity
and the above-mentioned areas of action
with regard to national legislation.

8 Considers that, although the proposed
method for evaluating the proportionality is
a sound one, the legal scope thereof needs
to be determined and it must be combined
with an assessment of other policies as
well. This method must not serve as an
excuse for the Commission not to apply
Article 155 of the Treaty effectively and, in
the event of an infringement of Community
law, not to bring those responsible before
the Court of Justice.

9 Believes that, when drawing up its.
communication on commercial communi-
cations, the Commission should examine
the principles deriving from secondary
legislation in this sector and also takes into
account the following points:

a) Any future rules governing the
commercial communications sector must
also take into account the legal aspects of
the use of various types of communications
in the Union by firms from third countries
and the use of commercial communications
by Union firms in third countries, as these
aspects are of enormous importance in the
information society;

b)  Future Community legislation on
commercial communications must take
account of the legal and administrative
solutions which have already been used to
regulate this sector.

10 (Believes) the Commission must estab-
lish the legal nature and scope of the
committee which it proposes to set up to
ensure proper implementation of the
proportionality  principle. However, we
believe it essential for the committee to
include representatives of the commercial
communications sector, consumers and the
European Parliament.

11 Believes that the proportionality assess-
ment procedure should under no circum-
stances entail an extension of the normal
deadline by which the Commission takes its
decisions.
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Adovertising pre-tests

Advertising pre-testing;
will Europe follow America’s lead?

he greatest problem that has always

afflicted advertising is the waste that

it entails. Almost a hundred years
ago, two leading advertisers in two different
countries, William Hesketh Lever and John
Wanamaker, made the statement - appar-
ently independently of one another - that
half their advertising was wasted but they
did not know which half. This aphorism has
become folklore; yet no advertising practi-
tioners during the intervening century have
made much attempt to improve matters at
a macro level. The intense conservatism of
the advertising industry has ensured that
the obvious waste is regarded with compla-
cency and indifference.

This is all perfectly clear from the re-
search I have carried out in both the United
States and Germany. This is based on the
pure single-source technique and it demon-
strates unambiguously that the situation has
indeed not improved much throughout the
past century' .The main discoveries I made
can easily be described. My top-line findings
were that 70 percent of campaigns in twelve
major fast moving consumer goods (fmcg)
categories produced an immediate effect on
sales, large or small; and that 46 percent of
campaigns generated a long-term effect in
addition to a short-term one. ‘Long-term’
represents an influence on market share
over the course of a year. Long-term can also
mean periods much longer than a year, so
that a year-end effect is more precisely de-
scribed as a first order of long-term effect.

These figures are based on an optimis-
tic view of effectiveness. If we set tougher
standards, the figures drop by about half, to
35 percent for short-term and 25 percent for
the first order of long-term effect.

If these rather sober estimates represent
anything like a general picture - and data
published by Colin McDonald in the United
Kingdom actually confirm that they do - the
advertising industry should regard them as
profoundly disturbing?. They are much
worse even than Lever’s and Wanamaker’s

guesses. My estimates of overall effective- John Philip Jones

ness mean a waste of resources that can be
measured in scores or even hundreds of bil-
lions of dollars spent on campaigns that do
not work or work only partially.

How can anyone dispute the need to
improve matters? It is not enough to devote
attention exclusively to generating stronger
campaigns - an endeavour to which agen-
cies have always given their best efforts: but
efforts that have obviously not been good
enough. More importantly, we must pay
serious attention to finding reliable tools to
identify beforehand what is likely to work
so that media budgets can be spent with
some reliable degree of effectiveness. This
is an activity about which agencies have
been notably less enthusiastic.

One reason why agencies have dragged
their feet over pre-testing is that they have al-
ways had theoretical reservations about the
various research techniques; reservations
that should be respected, although agencies
can be faulted for their unwillingness to try
and solve the technical problems they iden-
tify. But a second - and more significant and
pervasive - reason for agencies’ refusal to
embrace pre-testing systems is a deep-seated
fear that these represent a threat to creative
autonomy. Pre-testing is widely perceived as
a weapon available to clients to use to dic-
tate to their agencies, and even browbeat
them.

Professor of
Communications
University of Syracuse

1. John Philip Jones, When Ads Work.
New Proof that Advertising Triggers
Sales (New York: Simon & Schuster
- Lexington Books, 1995). Also John
Philip Jones, When Ads Work. The
German Version (Frankfurt am Main:
Gesamtverband Werbeagenturen,
1995).

My estimates of overall effectiveness mean a waste

of resources that can be measured in scores or even
bundpreds of billions of dollars spent on campaigns
that do not work or work only partially.

This article is concerned exclusively
with methods devised to forecast the mar-
ketplace performance of campaigns. Such
techniques are invariably quantitative. For
thirty years in the United States (and for a
slightly shorter period in Europe), agencies

2. Colin McDonald, ‘How Fre-
quently Should We Advertise?’
Admap, July/August 1996, 22-25.
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3Lee M. Byers and Mark D.
Gleason, ‘Using Measurement for
More Effective Advertising’, Admap,
May 1993, 31-35.

4 Personal experience from the mid-
1960s, when I was an account repre-
sentative in J. Walter Thompson,
London. I worked on Unilever busi-
ness and I observed how Schwerin
research was used by this client (and
by others) to make the decisions
about which advertisements to run.

>J.E. Fothergill and A.S.C.
Ehrenberg, ‘On the Schwerin
Analysis of Advertising Effective-
ness’, Journal of Marketing Re-
search, August 1965, 298-306.

% Robert D. Buzzell, ‘Predicting
short-term Changes in Market Share
as a Function of Marketing Strategy’,
Journal of Marketing Research, Au-
gust 1964, 27-31.

have made fairly productive use of qualita-
tive research for guiding creative work. But
even the most enthusiastic protagonists of
such research would not claim that it can be
used reliably for predictive purposes. It is
used for something different, mostly to de-
tect problems of communication and im-
pact. Qualitative methods will therefore be
discussed only briefly here.

Pre/post preference testing

The research methods to which this article
is devoted can be described as pre/post
preference testing. The proprietary name
for the research on which I shall be report-
ing is the ARS Persuasion® technique. The
commercial to be tested is screened in a
‘laboratory’ setting (a theatre) as part of an
entertainment program (which includes
other unrelated commercials). Two ‘mar-
ket-basket’ lotteries take place, one before
the program and another one afterwards.
The ARS Persuasion® measure represents
the difference in the preference for the ad-
vertised brand in the lottery before the pro-
gram and the preference after exposure to
the advertising. This difference is assumed
to be ‘the net effect of retention and attrac-
tion as a result of the advertising stimulus™.
It purports to measure the immediate short-
term effect of an advertisement - an effect
that in the marketplace would generally be
manifested in sales.

European advertising practitioners with
long memories will immediately call to
mind the name Horace Schwerin. Indeed
ARS Persuasion® testing is the Schwerin
technique in its contemporary form.

Schwerin research was once widely
employed in Britain. It was introduced at
the time of the launch of commercial televi-
sion in the mid-1950s, and was extremely
popular in the mid-1960s, a period when
one of the major television contractors al-
lowed a rebate from their card rates on the
understanding that the saving would be
used to fund Schwerin testing of the cam-
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paigns that were to be screened. Schwerin
became so influential that major clients de-
cided which commercials to run virtually
exclusively on the basis of their Schwerin
scores’,

However, by the end of the 1960s, this
use of Schwerin research had come to an
end. Indeed Schwerin was effectively dis-
credited and the Schwerin organisation had
ceased operations in the United Kingdom.
I believe that this was all the delayed result
of an extremely unfavourable paper written
by Jack Fothergill and Andrew Ehrenberg
which had been published in August 1965°.

The Fothergill-Ehrenberg paper was a
response to an article by Robert D. Buzzell
which attempted to show a correlation be-
tween Schwerin scores and the marketplace
performance of the advertising campaigns
that had been tested®.

The Fothergill-Ehrenberg paper effec-
tively destroyed Buzzell’s optimistic conclu-
sions about the Schwerin technique, and
with it the British advertising community’s
belief in this system. Perhaps I should say
that it destroyed clients’ belief in Schwerin;
agencies had been highly sceptical (and
where possible resistant) from the begin-
ning, and the Fothergill-Ehrenberg paper
did nothing more than stimulate their
Schadenfreude.

The remarkable feature of Buzzell’s pa-
per was that it was colossally flawed, for
reasons other than those given by Fothergill
and Ehrenberg. Buzzell attempted to meas-
ure the short-term effect of advertising from
sales audits conducted at four-month inter-
vals. From what we know today of the
evaluation of short-term effects, it is clear
that we ideally need to measure sales at
four-day (or perhaps, seven-day) intervals.
There was no way that Buzzell, with the
auditing system available to him, could
have measured any short-term effects at all.
The Fothergill-Ehrenberg paper does not
refer even once to this decisive deficiency.

Fothergill and Ehrenberg used their
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technical virtuosity to destroy Buzzell’s at-
tempt to demonstrate Schwerin’s predictive
powers. But since Buzzell did not employ
the right tools for the job, Fothergill and
Ehrenberg successfully attacked Buzzell
without damaging the Schwerin system it-
self. Schwerin continued to operate with
reasonable success in the United States de-
spite its demise in Britain.

An organisation called research systems
corporation (recently renamed rsc THE
QuaLrty MEASUREMENT COMPANY) acquired the
equity of the Schwerin organisation and
registered the description ARS Persuasion®
measure for its pre/post preference tech-
nique (ARS being an acronym for Advertis-
ing Research System). rsc has become
extremely successful and built a powerful
client base - itself evidence that an impor-
tant collection of sophisticated and influen-
tial American advertisers have faith in the
predictive value of the ARS Persuasion®
technique. In America, rsc alone carries out
2,000 tests per annum, and there are also
three competitive organisations in the busi-
ness (although their methods are not, in my
opinion, quite as good as rsc’s).

The company has done more than sell
its service. rsc has invested its own funds in
improving its methods and conducting
other types of ‘research into research’. The
data published in this article are practical
illustrations of rsc’s commitment to validat-
ing and improving their system with a view
to maximising its value to the advertising
profession.

When my book When Ads Work. New
Proof that Advertising Triggers Sales 7 ap-
peared in the spring of 1995, rsc approached
me and arranged a series of meetings. Two
features of my research - my conclusions that
advertising is capable of a powerful but se-
lective short-term effect, and that this effect
can be achieved by a single advertisement
exposure - were harmonious with the find-
ings and underlying theory behind ARS
Persuasion® testing. rsc immediately seized

Advertising pre-tests

on these points and I agreed that we both
stood on common ground.

rsc eventually commissioned me to
evaluate the evidence on the ability of the
ARS Persuasion® measure to predict com-
mercial effectiveness, and I accepted this
job on the strict understanding that rsc
would exercise no sanction over what I
would write, except in matters of fact and
confidentiality. I was frankly sceptical until
I began to scrutinise the evidence - and to
appreciate rsc’s enthusiasm to demonstrate
the validity of their work. The result was a
report entitled Getting It Right The First
Time. Can We Eliminate Ineffective Adver-
tising Before It Is Run? This was published
in the United Kingdom in 1996 ®,

7 See note 1.

8- John Philip Jones, Getting
It Right The First Time. Can
We Eliminate Ineffective Ad-
vertising Before It Is Run?
(Henley-on-Thames, UK:
Admap Publications, 1996).

The top 30 percent of American campaigns are

significantly more effective in generating immediate

sales than the top 30 percent of campaigns in

either Germany or Britain.

As an aside, the pure single-source re-
search I have already mentioned in this
article shows both resemblances and differ-
ences between its three countries of origin,
the United States, Germany and Britain.
One striking similarity is that in all three
countries, the proportion of campaigns
which have no short-term effect at all is the
same: approximately 30 percent. Yet at the
opposite extreme of the most effective cam-
paigns, the United States scores much bet-
ter than either of the other two countries.
The top 30 percent of American campaigns
are significantly more effective in generat-
ing immediate sales than the top 30 percent
of campaigns in either Germany or Britain.

This difference immediately raises the
question of whether it is related to the more
effective use of advertising pre-testing in
America. Quantitative pre-testing of all
types is practiced far more widely in the
United States than in Europe.
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Evaluation of the rsc System

The theoretical objections to pre/post pref-
erence testing are only relevant in two cir-
cumstances - when the system can be
shown not to be predictive, and where
there are omissions from what it provides.
In my evaluation of rsc’s work I examined
briefly two criticisms endemic to the re-
search itself : (a) supposed problems with
the sampling; and (b) the issue of whether
consumers respond to a single advertise-
ment exposure. I also looked, in more de-
tail, into gaps : (¢) the special situation of
large brands; and (d) the uses of open-
ended qualitative data. In summary, I found
little substance in (a) and (b), although (¢)
and (d) deserve - and receive - more ex-
tended discussion in my monograph. (In
this article I also look at another matter - the
reliability of the research system to measure
emotional as well as rational copy.)

In my work with rsc, I have concen-
trated mainly on the evidence of the predic-
tive capability of their technique. If it can be
demonstrated that the device is capable of
predicting success or failure in a reasonable
majority of circumstances, then the objec-
tions endemic to the technique itself be-
come substantially irrelevant. This is the
main reason I have not become embroiled
with the theoretical pros and cons of criti-
cisms (a) and (b).

Assembling a battery of cases to ad-
dress the all-important question of predict-
ability was a laborious procedure. I set
rigorous standards in selecting the exam-
ples.

First, there had to be accurate measure-
ment of short-term sales effects, which
meant that the cases had to be confined in
the main to those in which sales were meas-
ured by scanner research. The result was
that large numbers of cases based on bi-
monthly audit data had to be omitted.

Second, I took great pains to review the
remaining cases for statistical contamina-
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tions, notably those relating to price or
price promotions.

Third, when I used groups or collec-
tions of cases, I reviewed the complete col-
lections in their entirety, confirming that all
the appropriate cases were included (i.e.,
that the successes had not simply been
skimmed off and the remainder ignored).

Of the enormous number of cases avail-
able to rsc, the organisation provided over
800 cases for which in-market sales results
were available. In these, the data seemed
prima facie to be both pure and ‘reasonable’
(i.e., did not contradict commonsense).
However, I excluded many of these cases
on the grounds of confidentiality, or be-
cause of the three conditions mentioned
above.

174 cases remained. They fall into seven
groups and are summarised below. When
this corpus of evidence has been built up to
500 cases I shall publish it in a book.

1. Campbell’s Prego spaghetti sauce is a
very interesting longitudinal case which
gives full consideration to the contribution
to sales of a range of marketplace contami-
nations - factors other than the creative con-
tent of the campaign. The power of the
creative content is effectively predicted by
the ARS Persuasion® scores; this is shown to
be strong enough to outweigh the various
non-creative contaminations affecting sales.
2. SmithKIine-Beecham’s Citrucel laxative
is another longitudinal case. It demonstrates
the ability of powerful creative (also fore-
cast by the ARS Persuasion® scores) both to
boost volume sales and to support in-
creased unit price.

3. A collection of 37 split-cable tests moni-
tored by Information Resources Inc. (IRD)
demonstrates a strong relationship between
ARS Persuasion® scores and marketplace
sales, but a weak relationship between ad-
vertising expenditure alone and sales. The
best results come from heavy expenditure
put behind strong copy - a result that ac-
cords well with my pure single-source re-
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search from Germany °.

4. 28 new brands show a clear correlation
between the size of the ARS Persuasion®
score and consumer trial rates.

5. An important group of 97 miscellaneous
cases - a group that is being added to all the
time - demonstrates a very good fit between
the ARS Persuasion® scores and immediate
market share changes. There is a reason-
ably good statistical relationship between
the size of the score and the size of the re-
sulting sales effect.

6. 7 split-cable copy tests demonstrate a clear
relationship between the relative ARS
Persuasion® scores of the alternative ads and
their sales performance in the marketplace.
7. 3 named longitudinal cases demonstrat-
ing the ability of the ARS Persuasion® scores
to forecast sales effectiveness won David
Ogilvy awards sponsored by the Advertis-
ing Research Foundation. These examine
three major American brands: Warner -
Lambert’s Celestial Seasonings herbal tea,
Goodyear Aquatred tires, and Kraft General
Foods’ Oscar Mayer Lunchables.

Readers will appreciate that items 1, 2
and 7 described selected individual cases,
and that items 3, 4, 5 and 6 were total cen-
sus collections, representing in total 169 of
the 174 brands I reviewed.

This battery of evidence provides excel-
lent endorsement of the ARS Persuasion®
scores’ ability to predict the direction of
sales, and good endorsement of their abil-
ity to predict the magnitude of resultant
sales change. These conclusions should not
be regarded as trivial or unreliable. Nor
should they be looked on as an attempt by
me to sell the research method. I am a dis-
interested observer. But I have little doubt
in my mind that the system has enormous
potential for improving advertising’s track
record. Even if the technique produces oc-
casionally incorrect predictions, the success
rate from using it will be greatly better than
the present dismal level of success de-
scribed in the early part of this paper.
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I think that the device is capable of helping * See note 1.

the advertising industry towards a far higher
rate of effectiveness than it manages to
achieve at present.

I am working with rsc to add to these
data on a continuous basis. There are how-
ever three specific aspects of the method
which deserve special consideration and dis-
cussion with the advertising community and
additional ‘research into research’ - which rsc
is willing to carry out. The first aspect is the
special importance of large brands.

Large brands

In comparison with small brands, large
brands tend to show small volume growth
but are more profitable because of their
higher consumer prices and relatively lower
advertising budgets (i.e. measured by share
of sales value). There is a widespread be-
lief, particularly in Britain, that the ARS
Persuasion® scores are less predictive in the
case of large than with small brands, partly
because these scores are thought to forecast
penetration growth rather than purchase
frequency growth (a dynamic of large
brands of especial importance).

rsc have extensive experience of large
brands, and the average ARS Persuasion®
scores are indeed slightly lower for large
than for small brands - a reflection of the way
in which large brands make progress with-
out dramatic sales increases. (There is a re-
markable fit between the rsc findings and the
data from my own pure single-source re-
search on various aspects of the marketing
performance of large brands.)

The 97 miscellaneous cases mentioned
above include 33 large brands. These show
a good agreement between the size of the
ARS Persuasion® score and the sales out-
turn. The size of the score is predictive of
the size of the sales result. This conclusion
suggests strongly that the ARS Persuasion®
scores predict both purchase frequency and
penetration growth. Nevertheless, the ARS
Persuasion® scores need to be interpreted

I bave little doubt
in my mind that
the system bas
enormous
potential for
improving
advertising’s
track record.
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with especial care in the case of large
brands. Although rsc has devised systems to
help with this, the link between the ARS
Persuasion® score and operational recom-
mendations - ‘go’ or ‘no go’ - may be more
complex for large than for small brands.
The scores need careful judgement in their
interpretation.

An important finding for large brands
is that the size of the ARS Persuasion® score
necessary to maintain constant sales is
slightly higher than the figure for the 97
brands as a group. This ‘stable sales’ level is
an implicit demonstration of the fact that the
advertising for large brands operates defen-
sively, i.e. it must be persuasive in order to
maintain constant sales volume. The persua-
siveness of the advertising contributes to the
profitability of large brands, although it does
not boost volume dramatically.

Emotional versus rational copy

The second aspect deserving special con-
sideration is whether the ARS Persuasion®
scores can forecast the sales effects of emo-
tional copy as well as factual copy. A con-
tent analysis was carried out of the 97
miscellaneous cases mentioned above.
These broke down into 56 examples of pre-
dominantly rational copy and 41 cases of
partly or substantially emotional copy. The
scatter plot for the two groups of cases is
virtually identical. The emotional versus ra-
tional conflict seems to be a red herring.

The advertising industry in the US bas many fewer
doubts about the system than is the case in Europe.

Open-ended diagnostics

The third aspect deserving fuller considera-
tion is the ability of the rsc system to gen-
erate open-ended diagnostics. This is a
broader question than it appears, and con-
cerns the advertising industry’s beliefs in
how advertising works. rsc believes that it
can contribute to this debate by opening a
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dialogue with advertisers and - most impor-
tantly - with agencies, to compare experi-
ence and evidence of how advertising
works in terms of consumer psychology.

It is in this context that diagnostic infor-
mation can be employed as feedback to
generate and improve creative ideas. rsc is
poised to explore this whole matter further
if advertising agencies in the United States
and Europe can be persuaded to co-oper-
ate. The heart of the problem that needs to
be addressed is the creative process itself.
Although rsc has made great headway in
understanding the strategy and refreshment
stages of the advertising process, there is
need for more understanding of this proc-
ess as a whole. The advertising industry
knows too little about the all-important
creative aspects. rsc is eager to push for-
ward this frontier of knowledge. If agencies
are willing to co-operate with rsc in this
enterprise, the organisation is optimistic
about the possibilities of real synergy.

Summarising what I have said in this
article, I have little doubt that quantitative
pre-testing - and in particular the ARS
Persuasion® system that I have examined in
much detail - has enormous potential for
reducing the uncertainties of advertising
decision making. I am certainly far less
sceptical of the system than I was when I
started to examine the evidence. But it is
also fair to say that the advertising industry
in the United States has many fewer doubts
about the system than is the case in Europe.
I should personally like to see European
practitioners forgetting their prejudices.
Much would be gained if they were per-
suaded to approach the whole debate in a
positive and above all experimental fash-
ion. There have been many cases in the
past when American experience has led the
way to improved efficiency and better per-
formance in European advertising. I believe
that pre-post preference testing could be
another example of this same traffic in
ideas.
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Loztery advertising

Lottery Advertising

beyond the borders of the

Internal Market

nomic activity and Member States

ought to be permitted to limit com-
petition. That is the point of view of an
Advocate General of the European Court
of Justice, whose task is to pass inde-
pendent and objective judgement.

I start this contribution with this refer-
ence because I am well aware that mo-
nopolies are probably far from popular
among readers of a journal concerned
with ‘free marketing’. I want to make it
clear from the start that the AELLE ( Asso-
ciation Européene des Loteries et Lotos
d’Etats) is not just another group of old-
style monopolists hanging on to their out-
dated prerogatives. There are very good,
objective reasons to limit commercial free-
dom in the lottery sector. Those same rea-
sons justify a limitation of cross-border
lottery activities and cross-border commer-
cial communications concerning lotteries.

Lotteries are a particular form
of economic activity

Lotteries are an economic activity: the lot-
tery organiser sells a gaming service and
the consumer pays a price for it (the price
of the lottery ticket). This, however, is
where the parallel with other economic
activities ends.

In the legal systems of all Member
States lotteries are in principle prohibited.
Essentially, it is not regarded as good for
society that an unproductive element
such as sheer luck should, to a consider-
able extent, decide the distribution of
wealth. Secondly, unlimited lottery activ-
ity could cause very serious social prob-
lems as pathological gamblers tend to bet
much more than they (and their families)
can afford. Thirdly, lotteries involve a
high risk of fraud and abuse for criminal
activities such as money laundering.

However, there are in all Member
States, to a greater or lesser extent, excep-
tions to this prohibition. The main histori-

Lotteries are a particular form of eco-

cal reason is that a complete ban has Ray Bates,
proved to be ineffective. The desire to President
gamble is an element of human nature AELLE

and a complete ban results in illegal gam- (Association
bling that is, by definition, uncontrolled Européene des
and thus enhances the risks referred to Loteries et Lotos

earlier. Member States realised that a bet- d’Etats)

ter way to control these risks was to al-
low, by exception, certain games. In this
way the demand for illegal games would
be reduced and the unwanted societal
consequences could be avoided by sub-
jecting the legal games to very strict State
control.

The first, and less important, category
of exceptions relates to small scale, local
lotteries, set up to support initiatives of a
general, cultural, charitable or social na-
ture. The second category relates to large
scale lotteries operated either directly by
the public authorities, by a public enter-
prise, or by a private company licensed
under very strict conditions.

Both types of exceptions have in
common that the profits made by the en-
tity operating the lottery are intended for
the public benefit and not for private en-
richment. The underlying idea is that, if
certain unwanted activities must be al-
lowed to avoid worse consequences, the
profits resulting therefrom should be used
to the public benefit.

The current situation in all the Mem-
ber States is that the bulk of revenue from
gambling is used for philanthropic or
charitable purposes, or, in the case of
some of the large-scale lotteries, goes di-
rectly to the State exchequer. In short: all
Member States have strict limitations on
lottery activities:

® to control and limit the supply of
gambling on their territory;

® to ensure that the revenues of lotter-
ies are used for the public benefit;
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The objectives pursued by Member
States’ regulation cannot be reconciled
with a free movement of lottery services
in the EU.

If it were to be decided that tickets
from lotteries legally organised in one
Member State had to be accepted in all
other Member States, it would no longer
be possible to safeguard the two ac-
knowledged public policy objectives.
There would no longer be a limitation of
supply at Member State level. There
would only be a limitation at European
level, consisting of the combined limited
supply in all 15 Member States. This total
supply could be offered anywhere in the
EU and would be controlled by nobody.

Moreover a ticket of the authorised
lottery of Member State A, sold in Member
State B will benefit public-interest pur-
poses in Member State A and not the pub-
lic-interest purposes of the Member State
where it is sold. This is not the type of
cross border competition that the EU
wants to stimulate. The objective of free
movement and free competition within the
EU is to stimulate prosperity in Europe by
allowing the appropriate allocation of re-
sources and economies of scale. This is not
relevant with regard to lotteries.

The objective of free movement and free competition
within the EU is to stimulate prosperity in Europe
by allowing the appropriate allocation of resources
and economies of scale. This is not relevant with
regard to lotteries.

There is also the question of the fa-
mous proportionality test applied to any
restriction of free movement or free com-
petition in the EU. The AELLE is con-
vinced that the lottery regulations of the
Member States comply with this test. No
reasonable alternative exists that would
make it possible to combine.free move-
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ment and free competition of lottery
products with the effective safeguarding
of the objectives mentioned above.

Commercial communication
concerning lotteries

Commercial communications concerning
lotteries is an issue that is at least as pe-
culiar as the lottery sector itself. In the first
place, in the lottery sector it is sometimes
very difficult to distinguish between a
commercial communication (the promo-
tion of the lottery service) and the offer
(which is part of the service activity itself).

Lottery services can very easily be or--
ganised at a distance. For a player to par-
ticipate it is not necessary to be physically
present in the same place as the organiser
of the lottery. The player can order his
ticket through mail, or by telephone or
fax. He can receive his lottery ticket by
mail or fax, and in the near future through
electronic media such as the Internet.
Payments can be made through bank or
credit card transfers.

The most difficult part of such a ‘re-
mote’ lottery service is for the organiser to
get in touch with the player. This is where
commercial communications come in.
These will be used not only to promote
the lottery but also to make the offer. The
commercial communication will often
contain an order form the player can
complete and mail to the lottery organiser
or a telephone or fax number through
which the player can establish contact.
This is the type of technique used by per-
sons trying to sell lottery products from a
lottery licensed in one Member State in
other Member States. Since all Member
States prohibit offering lotteries that are
not licensed in that Member State, this
type of commercial communications will
also be prohibited.

The second problem in the relation-
ship between lotteries and commercial
communications in the Internal Market is
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that, according to some, it is contradictory
that Member States allow the promotion
of their own State lotteries. It is argued
that a State cannot prohibit lotteries as
socially undesirable whilst allowing ac-
tive promotion of the lotteries that raise
money for public funding. The AELLE,
however, is convinced that this issue
should be approached in a more subtle
way.

Lottery advertising

lotteries from other Member States be-
cause Member States, as explained be-
fore, must be given the opportunity to
block the lottery products themselves. If
these lottery products may be prohibited
then it is only logical that the commercial
communications through which offers are
made to the public, should also be pro-
hibited.

I have already mentioned that the
public authorities in the Member States
decided to allow state controlled lotteries
as a way to channel the urge to gamble
away from illegal (and thus uncontrolled)
gambling and to ensure that the benefits

It is argued that a State cannot probibit lotteries as
socially undesirable whilst allowing active promo-
tion of the lotteries that raise money for public fund-
ing. The AELLE, bowever, is convinced that this issue
should be approached in a more subtle way.

of lottery activities would be used for the
public benefit. If this approach is to work,
the State controlled lotteries must be able
to provide an attractive alternative to ille-
gal gambling.

In that respect it must not be forgot-
ten that the chance of winning is not the
only element that makes a lottery attrac-
tive. A lottery is a game and games are
supposed to be fun. This relates to what
in a previous issue of this Journal was re-
ferred to as ‘the non-material aspects of
consumer satisfaction’. If the latter were
not important for gambling, casinos
would be housed in large concrete halls
with neon lighting. This is certainly not
the case.

For lotteries too it is important to cre-
ate a pleasant atmosphere. Since lotteries
do not take place in a specific location,
this atmosphere must be created through
commercial communications. In that re-
spect it must not be forgotten that, since
in state controlled lotteries the stakes are
generally low, the chances of winning are
equally low. If the ‘marketing mix’ of State
controlled lotteries is to remain competi-
tive vis-a-vis illegal gambling they need to
develop a commercial communications
strategy. These commercial communica-
tions are not allowed for State controlled

A third difficulty between commercial
communications and the strictly regulated
lottery sector relates to the carriers. What
happens if a newspaper sold throughout
Europe contains a commercial communi-
cation concerning a lottery of one of the
Member States? Member States must be
able to block lottery products from other
Member States and, consequently, also
the commercial communications relating
to those lotteries. Does this mean that
Member States must also be allowed to
block the distribution of a journal or a
television pro<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>