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will work in practice. 

A
mid that daunting pile of work that 
confronted you on return from your 
summer break is a long, perhaps 

complicated, Green Paper on commercial 
communications. (It isn't even green unless 
you have the Italian version!) I hope that 
this edition of Commercial Communications 
will stimulate you to glance even more 
attentively at that Green Paper than you 
might have done. One article provides a 
potted version of the Green Paper's key 
proposals. Another demonstrates how the 
"proportionality assessment methodology" 

I hope these two articles will not only encourage you to read that 
(hidden?) copy of the Green Paper but will also help you by providing 
a possible framework for your reply. Indeed, I urge you to reply. We 
are quite happy if you identify the key points of concern to you and 
concentrate only on these - we do not expect to receive a long thesis 
covering all aspects. It is perhaps worth asking yourself when was the 
last time that you were asked directly to contribute to a debate on a 
future regulatory framework at the European level for commercial 
communications. However busy you are, I think it is worth a few 
minutes of your time. Our deadline is the end of October. And if you 
want to give your views a public airing consider using this newsletter 
as a platform. 

For those of you still reminiscing about those magic moments of the 
Olympic Games, in this edition there is a second theme of sponsorship. 

, This is one of the forms of commercial communications that is likely 
to take off - providing we achieve the right regulatory framework -
given the increasing fragmentation of the European media and the new 
opportunities offered by digitisation. It is a theme given particular 
attention to the Green Paper. Another is the fundamental role that 
commercial communications will play in allowing for the development 
of "electronic commerce". To stimulate that debate this issue of 
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Commercial Communications has an opening volley by a senior 
representative of the advertising industry. 

In addition to rattling your consciousness about responding to the 
Green paper, I hope that this issue will make interesting reading and 
encourage you yourself to submit an article for publication. Its 
readership is growing by the day. You can be sure that you will reach 
the key commercial communications decision makers. 

We look forward to hearing from you ! 

Editorial 

M
ost readers will have had the opportunity to have read the Green 
Paper on commercial communications which was recently adopted 
by the European Commission. It is now the time for comments, 

views and opinions to be expressed through the consultation period, which 
runs until the end of October. We plan to produce a further two issues of 
the newsletter in this period. We hope we are able to communicate some 
of your initial reactions to the Commission's initiative and would urge you 
to contact our offices as soon as possible so we can schedule your 
contribution. 

In trying to bring some focus to this debate, we are publishing in this 
issue two important contributions from the Commission on the Green Paper 
itself. One provides a summary of the document and suggests some of the 
areas in which your response would be particularly valuable. The other 
article gives further practical details of a key element in the Green Paper -
how the proportionality assessment methodology would work. 

Elsewhere, we look at some of the issues associated with one of the areas 
identified as problematic - sponsorship. We also continue to explore the 
difficulties in providing an adequate framework for the development of on
line services in Europe. 

Please copy, complete and return this form to ensure you continue to 
receive your copy of Commercial Communications. You may also 
indicate whether you would wish to receive the publication in 
French, German or English. 

Name ...... ...... .. .................. .. .................. ..... Tel: .......... .................. .. .............. . . 

Company ..... .. ... .. ....... ................ ... ..... ........ Fax: ....... .. .................. ..... ............ . 

Job Title ......... .................. .. ........... .. ... ........ e-mail. ...... ................ ... ............... . 

Address .......... ... .......... ... ....................... ... .. Language ...... .............. ..... ... ..... .. . 
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Sponsorship on 
Commercial Television 
A European Perspective 

B
roadcast sponsorship, what is it? If 
you asked this question in the 
United Kingdom and then in Italy, 

France or Spain, for example, you are likely 
to be given very different answers. There is 
little common understanding of what 
broadcast sponsorship is across the EU. Fur
thermore, trying to track down broadcast 
sponsorship regulations for each of the EU 
countries is exceedingly difficult, and whats 
more, the practice of sponsorship may vary 
widely from the written rules in certain 
countries. Yet, broadcast sponsorship 
across the EU countries is meant to fall 
within the parameters allowed under the 
EC Directive on Television Broadcasting 
(89/ 552/ EEC). Clearly it does not, and as it 
could be argued that broadcast sponsorship 
is an important method for promoting 
goods and services, then such wide varia
tion as presently exists, from the very re
strictive to the anarchic, constitutes an 
impediment to the formation of a single 
market. 

In the UK broadcast sponsorship regu
lations are published in 'The ITC Code of 
Programme Sponsorship' which not only 
covers the sponsorship of programmes, but 
also advertiser supplied programming, 
product placement and viewers' competi
tions run in programme and programme 
promotion time. Until the early 1990's the 
direct sponsorship of programmes on 
broadcast services licensed by the Inde
pendent Broadcasting Authority, later to 
become the Independent Television Com
mission (the regulatory body for commer
cial television in the UK), was not allowed. 

The present sponsorship regime, it can 
be argued, has been shaped by the public 
service broadcasting ethos of the commercial 
terrestrial channels in the UK, which has tra
ditionally been more concerned with con
cept of 'quality' programming and the 
separation of commercial influences from 
programmes than the issues of programme 
and channel funding, particularly in the 

rapid growth of new channels and services. 
Yet, the argument from the ITC against radi
cal change has always been partly based on 
the EC Directive on television broadcasting 
(89/552/EEC) and the 1989 Council of Eu
rope Convention on Transfrontier Television. 

The ITC Licensees' Sponsorship Group 
was formed in April 1995 to lobby for changes 
to the present ITC Code of Programme Spon
sorship to meet the changing commercial and 
programming environment in both the UK 
and Europe. Also it wanted to reflect the 
viewers' positive perceptions and under
standing of television broadcast sponsorship, 
which have been tested through a number of 
research studies. 

The ITC Licensees' Sponsorship Group 
felt that Article 17 of the EU Directive on 
Television Broadcasting was a sound basis 
for producing a revised sponsorship code. 
It includes the statement that the following 
requirements be met for sponsored televi
sion programmes: 
a) the content and scheduling of sponsored 
programmes may in no circumstances be 
influenced by the sponsor in such a way as 
to affect the responsibility and editorial in
dependence of the broadcaster in respect of 
programmes: 
b) they must be clearly identified as such by 
the name and/ or logo of the sponsor at the 
beginning and/ or the end of the pro
grammes: 
c) they must not encourage the purchase or 
rental of the products or services of the 
sponsor or a third party, in particular by 
making special promotional references to 
those products or services. 

The ITC licensees' Sponsorship Group 
while agreeing with the EU Directive, be
lieves there has been too narrow an inter
pretation by the ITC of this Directive. 
Though there has been little comparative 
research into the differing sponsorship rules 
and practice in the other EU countries, it is 
clear that there are wide variations. From all 
the evidence obtained, both from discus-

Hugh Geach 
ITV licensees' 
Sponsorship Group 

There is little 

common under

standing of what 
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sorship is across 
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Only the UK,for 

exampk, prohibits 

sponsors of a 
programme be

cause they have a 

direct interest in 
the content of that 

programme. 
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sions with representatives of a number of 
commercial television companies across 
Europe, and from fairly limited research by 
the EGTA in 1993, the United Kingdom 
seems to have one of the most complicated 
and restrictive sponsorship regimes. 

This was highlighted, crucially, at an 
informal meeting in Brussels, attended by 
two members of the ITC Licensees' Spon
sorship Group with DG 15 of the European 
Commission, which has had the responsi
bility for drafting the Green Paper on Com
mercial Communications. DG 15's view was 
that the ITC Code of Programme Sponsor
ship had gone beyond the requirements of 
the Directive. In the view of DG15 was that 
the key issue was transparency, so ensuring 
the viewer knows what the relationship be
tween a sponsor and a programme is, and 
can make their own judgements about that 
relationship. Apart from overt sales mes
sages in programmes, which are unaccept
able, many of the other restrictions laid out 
in the ITC Code are seen as unnecessary. 

DG 15 see sponsorship as an important 
source of funding programming over the 
next decade, particularly in a growing 
multi-channel universe with the possibility 
of many niche channels. It was also stated 
to the ITC Licensees' Sponsorship Group 
that the key issue is the continuing imple
mentation of a single market, and this in
cludes harmonising practice on commercial 
communications. It was pointed out that 
certain national rules in advertising and 
sponsorship could be seen to be hindering 
the full development of the single market. 

Only the UK, for example, prohibits 
sponsors of a programme because they 
have a direct interest in the content of that 
programme.This does not seem to be an is
sue in most other European countries. 

The ITC Licensees' Sponsorship Group 
view this as one of the most crucial issues in 
the ITC Code of Programme Sponsorship. 

Recent research studies in the UK show 
an ove1whelming acceptance of broadcast 

sponsorship. Though the research focused, 
naturally, on sponsorships that had either 
happened or were on screen at the time of 
the research, there was enough evidence, in 
our view, to suggest that most viewers 
would accept a liberalisation of sponsorship, 
and would especially welcome sponsorships 
which are relevant to the content of the 
sponsored programmes. 

Overwhelming evidence from these and 
many other studies has shown that the audi
ence wants to see a clear connection between 
a sponsor and the programme they are spon
soring. Fwthermore, the research highlights 
that the majority of viewers want transparency 
in a sponsorship relationship, and do not 
have a problem with brand or corporate 
sponsors, with a direct interest in the content 
of the programmes, being sponsors of those 
programmes. In fact, the overwhelming evi
dence was that viewers become irritated if 
they cannot see the link between a sponsor 
and a programme, and enjoy sponsorships 
where the association makes sense. 

The ITC Licensee's Sponsorship Group 
believe that the key principles behind theEU 
directive can be fully protected whilst allow
ing a significant liberalisation of the present 
ITC Code of Programme Sponsorship. 

So in greater detail, what are the main 
issues that we believe need to be examined, 
in the light of the changing broadcast and 
commercial environment within the EU? 

Sponsor Influence 
First, and most importantly, there is a con
siderable amount of uncertainty about who 
can sponsor what. For example in the UK, 
food retailers can sponsor a cookery pro
gramme while a brand of a cooking ingre
dient cannot. 

At the moment the distinction is drawn 
by stating that a retailer sells a variety of 
brands, the majority of which will be pro
prieta1y rather than own label. Therefore the 
retailer as a sponsor is unlikely to have a 
direct interest in the content of the pro-
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gramme, while a manufacturer of, for exam
ple, a cooking ingredient is much more likely 
to want to influence the content of the pro
gramme to benefit their brand. 

It is argued by some at the ITC that the 
agenda of 'how to' and information series 
could be set, for example, by a manufac
turer of a cooking ingredient to ensure that 
all or most of the recipes contain that ingre
dient. But, we believe that there are three 
main reasons why the viewer can be pro
tected from unacceptable commercial influ
ence within a programme especially if, for 
example, a food ingredient manufacturer 
sponsors a cooking programme. 
1) The rules on product placement can be 
applied to a whole series rather than just 
individual programmes. This would mean 
that a sponsor would be deemed to be 'in 
breach' of the ITC rules if their product 
(even if it was not identifiably their brand in 
a programme) was used as, for example, a 
key ingredient in too many recipes through
out a cooking series. 
2) There can be no promotional reference 
within a programme to the products or 
services of the sponsor of that programme 
that cannot be editorially justified. 
3) The sponsorship of a programme imme
diately makes the relationship between the 
sponsor and the content of the programme 
much more transparent. 

We believe, that the television audience 
is sensible enough to draw its own judge
ments about the value of a programme, 
where a sponsor has visibly influenced the 
editorial judgements. 

It is unlikely the audience would see any 
difference in sponsorship terms, between a 
food retailer and a cooking ingredient spon
soring a cookery series. To them the quality 
of the programme is the key issue. 

Another crucial issue is that in this 
growing multi-channel universe, funding of 
programmes other than by subscription and 
advertising is going to have to be found to 
allow many 'how to' and information pro-

grammes to be made. The present rules on 
who can sponsor what makes the advent of 
certain themed channels, e .g. food, com
puting, health etc. extremely difficult. 

Our view is that the rule on 'who can 
sponsor what' should be scrapped alto
gether and be replaced by a much more 
limited definition, so allowing a much 
wider range of information and 'how to ' 
programmes to be sponsored. 

Sponsor Credits 
Presently the ITC Code of Programme 
sponsorship states that: 

'Credits may indicate the connection 
between a sponsor and a brand or the na
ture of the sponsor's business (sponsored 
by company X makers of brand Y or ......... . 
makers of widgets) but they must not show 
the sponsor's product (whether or not 
packaged) or service. ' 

'Credits must clearly refer only to the pro
gramme itself, or to the sponsor's relationship 
to the programme, but must not in so doing 
include, whether in the form of descriptions 
or self referring value statements, any material 
which is promotional for the sponsor or the 
sponsor's goods or services. ' 

The ITC Licensees' Sponsorship Group 
feels that these rules and their present inter
pretation are far too restrictive. The key 
principles are that sponsorship should not 
directly sell a product or service, and there 
should be a clear separation between ad
vertising and sponsorship. 

We believe this can still be achieved by 
allowing one visual static reference to a 
sponsor's product in the sponsor title cred
its which can in no way be interpreted as 
advertising. It will in fact help to explain 
what a product is, particularly for obscure 
or new brands, and therefore help to in
crease the transparency of the relationship 
between the sponsor and the programme. 

The present rules on slogans also ap
pear to be a little confused. We believe an 
advertiser should be allowed to use an es-

The present rules 

on who can spon
sor what makes 
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tain themed chan
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If you would like to help 
develop a thorough un
derstanding of sponsor
ship rules and practice in 
Europe, you may wish to 
contact the author who is 
attempting to coordinate 
such an effort: 
Hugh Geach, 
Tbe ITC Licensees ' 
Sponsorship Group, 
c/o Tbe Sponsorship 
Department, 
Sky Television Sales, 
Welby house, 
96 Wilton Road, 
London 
SWlV lDW 

Tel: 0171 705 5067. 
e-mail: 101357.2274 
@compuserve. cam 

6 

tablished phrase or saying. It shouldn't be 
considered surreptitious advertising to use 
a slogan that is associated with a brand, 
company or product on the sponsorship 
credits such as "British Airways - the world's 
favourite airline". 

Advertiser Supplied Programming 
The ITC has always treated advertiser sup
plied programming differently to sponsored 
programming. Programmes supplied by an 
advertisers have far more limited credits for 
that advertiser than they would get through 
sponsoring a programme. 

Undoubtedly, the definition ofadvert
iser-supplied programming is one of the most 
muddled parts of the ITC Code of Programme 
Sponsorship. What is the difference between 
advertiser supplied and sponsored program
ming? We would argue that to the viewer 
there is no difference. Does a programme 
substantially funded by an advertiser seem
ingly take on a wholly different quality to one 
that is not? Again we would argue that is does 
not if other rules within the ITC Code of Pro
gramme Sponsorship are observed, particu
larly those relating to product placement. 

Furthermore, there is the classic issue of 
who is an advertiser when you look at the 
provision of programming. Are a number of 
American comedy series, soaps and mini
series provided to the American networks 
and subsequently to commercial television 
in the UK advertiser supplied? Major Ameri
can FMCGs, for example, have funded their 
production through their own American 
based production companies for many years. 
Is all of Buena Vista 's programming adver
tiser supplied and so on? 

Increasingly, we see advertisers making 
programmes not just as a means of promot
ing their image, or the image of a particular 
brand or service, but as a method of making 
money or bartering for airtime. Overseas 
broadcasting rights, video rights, book rights 
etc. may all be bought by the advertiser to 
give them the freedom to use the pro-

gramme and the rights in a variety of ways. 
We believe, increasingly, that advertis

ers will fund programming and retain the 
rights they want, or simply buy rights which 
will, in many cases, cover a significant pro
portion of the funding of the programme(s) 
so as to provide themselves with product to 
offer in their marketplace. This program
ming will often bear no relationship to their 
products. Therefore in these instances we 
believe there should be no requirement for 
them to have front and end credits if they 
have no wish to do so. 

We would agree with the ITC that all pro
gramming substantially or fully funded by an 
advertiser, where the advertiser has a direct 
interest in the content of the programming 
should have credits identifying that advertiser, 
as we believe that transparency for the viewer 
is crucially important, particularly when pro
gramming is funded by an advertiser who is 
likely to have an interest in the subject matter 
of the programmes. But, we see no reason 
why the advertiser should not have the same 
credits as they would obtain if they had been 
the sponsor of a series or programme. 

Summary 
These are some of the main areas of spon
sorship regulation the ITC Licensees Spon
sorship is trying to get changed in the UK. 
We would like to feel that the sorts of re
forms we are looking for in the UK will 
bring us closer in practice to the building of 
a single market within the EU in the field of 
commercial communications. 

But, one of our difficulties has been dis
covering what the sponsorship rules are in 
other EU countries, and how are they are 
applied in practice. 

Perhaps, you can help? If you have any 
information on the rules in your country, 
and examples on video of sponsored pro
grammes and sponsorship credits then we 
would be delighted to hear from you as we 
are trying to build up a better picture of 
what is the current situation across the EU. 
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Sports events: Michel Gregoire 
Secretary General 
EGTA Sponsorship, transmission rights 

and TV broadcast sponsorship (European Group of 
Television Advertising) 

I
n future it will be increasingly difficult 
to separate event sponsorship from 
TV sponsorship. This follows, on the 

one hand, from the way in which con
tracts for the acquisition of TV transmis
sion rights are developing and, on the 
other, from the perspectives of virtual 
publicity. 

The financing of sport through spon
sorship presupposes a balance of power 
in the triangle of advertiser - organizer -
television network. However, that bal
ance no longer exists today, when some 
sports associations, conscious of their 
dominant position, would like to trans
form television networks into purely 
passive broadcasting agencies , thus ex
tracting from them much greater returns 
than the associations would get from the 
publicity otherwise generated by these 
events. 

In doing so , sports associations are 
exploiting a phase of tooth-and-claw 
competition among networks, which are 
perhaps more concerned with the pres
tige of an event than the audience they 
can really expect. Nevertheless, this may 
ultimately kill the goose that lays the 
golden egg. 

A little theory 
First of all, a little theory is necessary . 
Businesses are offered two main types of 
sponsorship products: 

The first consists of forms of public
ity linked to the event itself: posters at the 
site of the event, title sponsoring, names 
shown on vests, etc. , and the linking of 
the sponsor to the campaigns promoting 
the event, press campaigns and public re
lations. 

These represent event sponsorship. 
Broadcasters have no control over this 
kind of sponsorship. 

Organizers of events and owners of 
these forms of publicity are increasingly 
requiring broadcasters to show brands, 

generally negotiating the deals through 
marketing agencies, which very often act 
on behalf of the event organizers in sell
ing broadcasting rights to television net
works. 

The second type is broadcast spon
sorship, which consists of the forms of 
publicity associated with broadcast events 
which are introduced by the television 
networks . 

These comprise TV billboards or 
sponsored credits, sponsored trailers, in
jections, mentions of the sponsor, etc. , 
which may be combined with the use of 
classic advertising space. 

Michel Gregoire 

The networks , which own these 
forms of publicity, market them through 
their marketing divisions or advertising 
agencies. 

Most sports federations enjoy a mo
nopoly in their relations with an increas
ing number of competing television 
networks. The networks are in competi
tion with one another over their ratings 
and, of course, as broadcasters bringing 
sports events to viewers. 

Sports associations are explniting a phase 

of tooth-and-claw competition among net

works, which are perhaps more concerned 

with the prestige of an event than the audi

ence they can really expect 

This situation was all that was needed 
for the price of television rights to soar, 
with the other conditions imposed by 
event organizers on television networks 
(such as preferential rights for official 
sponsors, etc.) reaching the level of un
due interference. 

In this setting, the role played by the 
event organizers ' marketing agencies calls 
for consideration. Responsible as they are 
for securing increased offers, both from 
advertisers and television networks, agen-

7 
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cies act as a kind of advance guard for 
sports federations. In addition, they try to 
secure a position in the middle of the tri
angle, playing on the tensions between 
the three main parties involved, in the 
manner described below: 

l)They are the link between sponsors 
and organizers of events. As the latters' 
representatives, agencies stimulate and 
manipulate competition between busi
nesses, so that the sums paid to secure 
official sponsorships can reach unbeliev
able levels. 

This has two negative consequences 
for television networks. First, the more 
sponsors pay, the more they wish to im
pose stringent conditions as to exclusive
ness in relation to advertising space and 
TV sponsorship and to be represented in 
the images of the event without the net
works receiving anything in return. 

Secondly, advertisers, having already 
been overcharged, feel that they are pay
ing twice over for the same thing when 
they buy television advertising space 
(whether spots or sponsorship) to broad
cast their campaign. 

2)The marketing agencies have also 
interposed themselves between event or
ganizers and television companies. They 
organize the bidding between competing 
networks and thus contribute to galloping 
inflation in broadcasting charges, which 
forms a further negative consequence for 
television networks. 

3)The agencies insert clauses in con
tracts with television networks securing 
ever-greater protection for official spon
sors as well as advertising space adjacent 
to events. 

Marketing agencies have thus secured 
a position as compulsory intermediaries 
between advertisers and advertising 
agencies with the aim to gain increasing 

influence over sponsorship and TV adver
tising space. 

The end result is that the principal 
actors, the television networks and their 
agencies, event organizers and advertis
ers, no longer deal directly with each 
other, but only through intermediaries. 

Recant developments 
In the past, advertisers have not subjected 
the return on their sponsoring of events 
to the same scrutiny as that on advertis
ing space or TV sponsorship; studies of 
advertising impact, recall of advertising 
adjacent to events and efforts to exploit 
the "contacts" through displaying brands 
at the site of events indicate an imbalance 
between the financial outlay and the re
turn in publicity. 

It is this imbalance which sports fed
erations and their marketing agencies 
wish to eliminate, by requiring networks 
to provide all sorts of injections of cus
tomers' logos into the TV image. How
ever, these broadcasts are the property of 
the networks and form part of the prod
ucts normally sold to advertisers sponsor
ing television broadcasts. 

Virtual advertising 
This is the difficult context in which vir
tual publicity procedures (the L-VIS sys
tem in the USA, EPSIS in France and 
ORAD and SCIDEL in Israel) operate. 

These systems enable a television stu
dio to insert a virtual advertising poster 
electronically into a TV picture of a site in 
a sports stadium instead of the real poster, 
without any alterations at the stadium and 
without the viewer being aware of any 
change. 

With this system it is also possible to 
place virtual advertising at a stadium 
where no real advertising exists. 

Such a system could, of course, com
pletely alter the marketing of sport, both 
in the ways in which TV rights are mar-
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keted and the ways in which advertising 
is sold. Advertising, hitherto at the edge 
of the stadium, would be electronically 
injected into the picture like sponsorship 
reminders or other injections. 

In certain quarters it is envisaged that 
in future television networks might no 
longer have any responsibility over the 
content of broadcasts , with the highest 
bidder being offered a ready-made pro
gramme in which virtual publicity, as
sorted injections and other showings 
would be entirely determined and sold by 
organizers of events to advertisers at rates 
even higher than they are at present . 
Competition between event sponsorship 
and broadcast sponsorship would in fact 
disappear, leaving sports federations with 
an absolute monopoly over advertising 
relating to sports events and broadcasts of 
these events. 

This vision of the future may in fact 
prove unrealistic for the following reasons: 

• it assumes that sports-related pub
licity can avoid any controls; 

• it supposes that a dominant posi
tion can be deliberately abused; 

• it ignores the fact that audiences for 
certain events are not so big and 
certain sports are threatened with 
saturation since increased broad
cast hours dilute the event and 
saturate television viewers; 

• it fails to recognize that the use of 
virtual publicity equipment requires 
the collaboration of television net
works; 

• it underestimates possible opposi
tion to virtual publicity on the part 
of European and national authori
ties responsible for the audiovisual 
field; 

• it disregards the significance broad
casters attach to their editorial inde
pendence; 

• it deprives television networks of 
income to pay broadcasting 
charges, creating a vicious circle; 

• it mistakenly supposes that adver
tisers will continue to pay to spon
sor an event without assessing the 
publicity impact; 

• it underestimates competition from 
non-sports programmes which will 
be generated if the ratio between 
the cost of the rights and the gross 
rating points becomes exorbitant. 

In short, this will kill the goose that 
lays the golden egg and assumes that it is 
possible to operate solo in an environ
ment where unity and collaboration are 
indispensable; without the voluntary par
ticipation of the television networks, 
sport will cease to exist as a mass enter
tainment. 

In the meantime, the current massive 
rise in rates threatens the survival of cer
tain sports events while benefiting others. 
This galloping inflation is all the more 
hazardous since, in this period of eco
nomic difficulties, not much is needed to 
end the high rates for broadcasting rights. 

In order to end this inflationary spiral, 
secure the future of sports events and 
develop this sector, organizers of events 
and television networks must establish 
partnerships, pooling their efforts so that 
the maximum number of television view
ers retain access to the widest possible 
range of sports. 

EGTA 
Rue Colonel Bourg 133 
B-1140 Brussels 
Belgium 
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Virtual billboards 

EPSIS: 
Virtual billboards 

E
PSIS is an image processing and 
synthetic image insertion software 
aimed at the sports sponsorship 

field. EPSIS offers optimisation of the 
commercialisation of advertising board 
space in a given site, by adapting the 
boards to each country where the event 
is broadcast. 

Today, in Europe, the sports spons
orship market is booming. It repre
sents over fifteen billion francs. Sports 
scheduling in Europe rose from 24,000 
hours in 1989 to 60,000 hours in 1995. 
The number of TV channels in Europe 
(168) doubled between 1987 and 1993 
and included the appearance of a large 
number of specialist sports channels. It 
is estimated that in the year 2000, 
electronic displays will represent 25 % 
of sports sponsorship. 

For European advertisers, espe
cially companies that market con
sumer products, their brands represent 
an inestimable image potential. 

The major European corporations 
have a range of brands that have 
different names for the same product 
all over Europe (Heineken, Danone, 
Unilever, ... ) or have signed major 
agreements with other European 
partners (in the insurance field: UAP in 
France, CKAG in Germany, SUNLIFE 
in Britain; in telecommunications: 
Deutsche Telecom in Germany, 
France Telecom in France ... ). 

European companies need to be 
able to optimise their European 
investments in sports sponsorship 
while giving their national subsidiaries 
the means to adapt a European 
strategy to a local market and motivate 
their personnel in each country when 
sponsoring a sports event. 

Epsis optimises the message of 
European advertisers while preserving 
a national specificity. 

In the same way, a national 
company can tie-in its brand to sports 
events broadcast all over Europe and 
thereby be featured in just one countty 
during the broadcast. Without the · 
Epsis process, this sponsorship invest
ment would have been excessive . 

10 
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The Heineken case-history 

For the 1995 Vuelta, the organisers of 
the Spanish tour of Spain cycle race (the 
Uni.public company), used the EPSIS 
process live during the TV broadcasts. 

Boards of the Heineken group, 
marked "AGUILA" (name of the brand 
sold exclusively by the brewer in 
Spain), were transformed into "AMSTEL" 
boards (name of the brand sold by the 
brewer in North European countries). 
Belgian, Italian, Swiss, Dutch viewers 
were therefore able to see boards 
different to those viewed in Spain! 

EPSIS messages are harmoniously 
adapted in agreement with the 
organiser of the event in order to 
respect the comfort of the viewer and 
sporting ethics. 

Always controlled by the organiser, 
the EPSIS system enables the 
advertiser to opt1m1se its sports 
sponsorship investment. 

Here are a few examples: 
- an advertiser can be present at an event 
exclusively in the geographical zone that 
interests it: a Getman advettiser can buy 
EPSIS boards during the Getman 
broadcast of a French Tennis Open 
match while a French advertiser's boards 
are viewed in France. 
- an advettiser may wish to write its 
logo in its country's languages: one can 
imagine a Greek advertiser ( or any 
other country with a different alphabet) 
wishing to communicate in its own 
language during the Olympic Games. 
- a European country can adapt its 
brands to the different countries: an 
auto.mobile group can for example buy 
boards at a motor race which vary 
according to the brand names of the 
cars sold in each country. 
- boards may be shared within the 
same company: a company can 
alternate the presence of its different 
product on the same board according 
to the audience and thereby build up a 
genuine media plan. In this way, 
during a tennis tournament, the 
targeted products can be promoted 
differently: during women's matches, 

during broadcasts aimed at a young 
audience, late night broadcasts ... 

- boards may be shared between 
several companies: during the broad
cast of a major event, seconds on 
certain boards may be shared between 
several brands. A message of a 
European brand can be broadcast to all 
viewers whilst the national brands will 
be seen by viewers in a given country. 

In certain cases, the physical 
positioning of boards in the venues 
can be a problem for the organiser. For 
example, during a major motor racing 
event (Formula 1 Grand Prix, Le Mans 
24 hour race ... ), certain boards could 
be dangerous for the competitors. The 
event organiser might wish to replace 
them in designated positions by 
electronic boards during the broadcast. 

The ultimate goal of single brand 
marketing across the European market 
is far from being achieved. EPSIS will 
finally enable national advertisers to 
tie-in their brands with paneuropean 
sports events which would otherwise 
be inaccessible. 

How it works 
The EPSIS hardware is set up at the 
event location. With the agreement of 
the organiser, it is positioned between 
the original picture output from the TV 
control room of the domestic 
broadcasting company (the picture is 
mixed from pictures taken by each 
camera) and just before each satellite 
beam that transmits the different 
pictures to the various TV channels in 
the broadcasting countries. 

EPSIS applies three techniques: 
- board recognition: the EPSIS station 
identifies and captures a picture zone 
in a live or repeat sequence, 
- the follow-up of the board on the 
picture, 
- the outlining of the obstacles on the 
background of the board made visible 
by differentiation between the front 
and the back of the picture. 

The exclusive operator of the EPSIS 
system in Europe is Sy.mah Vision, a 
company in the Lagardere Group. 
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Television Sponsorship 
in Europe 
A User's Guide 

Television sponsorship is dynamic, 
effective and here to stay. It is un
doubtedly one of the most exciting 

and fastest growing areas of media com
munication, growing in terms of volume, 
value and the number of sponsors. In most 
European markets, it has already estab
lished itself as a bona fide form of 
communication with advertisers and, most 
importantly, viewers. Overall, broadcast
ers' revenue from television sponsorship 
has grown from under $ 500 million in 1990 
to well over $1,000 million in 1995. 

Yet, in some European markets, pro
gramme sponsorship is used principally as 
a way of reducing the cost of exposure on 
television. Greece is a prime example, 
where airtime bought for sponsorship has 
enjoyed a significant tax reduction (but the 
sponsored programming from the private 
stations is not always of the highest qual
ity). Alternatively, sponsorship can be a 
way to circumvent spot advertising regula
tions - for example, in France, publishers 
and retailers are not allowed to buy spot 
advertising but they can sponsor program
ming. In most cases, however, the funda
mental quest of the dedicated broadcast 
sponsor is to find the ideal combination of 
programme, product and price, that will 
work together to improve awareness and 
enhance the general status of the brand in 
the minds of potential buyers: programme 
synergy is the buzz phrase. 

Generally speaking, there are three 
types of advertisers using television spon
sorship in the more mature sponsorship 
markets: 
• The advertiser who always includes tel
evision sponsorship in its annual plan. 
• The advertiser who uses sponsorship 
from time to time to solve an immediate 
problem. 
• The advertiser who grabs the opportu
nity to sponsor when there is a special 
event or special offer. 

Sponsorship versus 
Spot Advertising 

Television sponsorship should not com
pete with spot advertising or try to re
place it, but rather enhance the total 
broadcast communication for a brand. 
And advertisers should not consider pro
gramme sponsorship as simply another 
form of advertising. In many ways, the 
whole concept can fall down if it's meas
ured by advertising's yardstick. 

Television advertising is now a ma
ture concept, accepted and even wel
comed by the majority of the audience. 
On the other hand, sponsorship at it's 
most basic level or badly done makes no 
attempt to amuse, inform or entertain its 
audience - there's no real message - it's 
just there. At this level, it may be per
ceived as a surreptitious sell. Whereas 
spot advertising offers controlled levels of 
reach and frequency, programme spon
sorship will produce low reach but high 
frequency (that is, it will reach a smaller 
proportion of the audience, but they are 
likely to see it often). 

Viewers are now advertising sophisti
cates, and are fully aware of the hard sell 
approach versus the more subtle ap
proach through programme sponsorship. 
The association between programme and 
product, together with the creativity of 
sponsor credits, can add value to the mar
keting mix in a complementary way to 
advertising. Whilst advertising plays a 
main role in the brand's marketing, spon
sorship can highlight and promote the 
brand in a much more subtle and memo
rable way. For example, the unforgetta
ble, and very humorous link between 
Mates Condoms and the transmission of 
the film In Bed With Madonna" on Sky TV 
in the UK! 

Kerry Jonas, 
Head of Research 
lhe Register Group 
& 
Carolyn Levy, 
NBC Super Channel 

In sonie European 
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way of reducing 
the cost of expo
sure on television. 
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A successful televi
sion sponsorship 
package can ulti
mately provide a 
relationship be
tween advertiser, 
broadcaster and 

viewer. 

12 

What Can be Sponsored? 

Article 17 of the European Broadcasting 
Directive provides a basic guideline to 
sponsorship in all European countries -
applying to both terrestrial and non-ter
restrial channels . This states that: 
• the content and scheduling of spon
sored programmes may in no circum
stances be influenced by the sponsor in 
such a way as to affect the responsibility 
and editorial independence of the broad
caster in respect of programmes; 
• sponsored programmes must be clearly 
identified as such by the name and/or logo 
of the sponsor at the beginning and/or the 
end of the programmes; 
• news and current affairs programmes 
may not be sponsored. 

Although some countries impose addi
tional layers of red tape and regulations , 
sponsorship is now found in a cross-sec
tion of programmes ranging from sports, 
entertainment, documentaries, arts, drama 
and indeed short-form programming, 
known as vignettes. In many countries, 
advertisers are becoming more involved 
with programme production and adver
tiser supplied programmes. 

To build a lasting awareness, the pro
gramme and the brand affinity is extremely 
important. There are pros and cons be
tween the different types of programme 
available to sponsor. For example , an 
established series may have established 
values that the sponsor wants to be con
nected with but, on the other hand, view
ers may consider this to be a parasitic 
relationship. New series mean that the 
brand and programme will be intrinsically 
linked but, on the other hand, it may flop. 
A one-off programme may provide imme
diate awareness and have a lot of hype at
tached to it, but there will be no long-term 
relationship . 

Nowadays, most broadcasters will cre
ate tailor-made packages which are spe-

cifically designed to meet the client's brief. 
This is an area in which both stations and 
clients are becoming more and more in
volved. Recently we have seen new pro
grammes produced which have been fully 
funded by the advertiser. Whilst the spon
sor has no editorial input, the broadcaster 
can create a programme that appeals to its 
target audience, and at the same time of
fer an excellent programme environment 
and association. Taken to a logical conclu
sion, this will lead to programme syndica
tion and barter, which allows revenue 
generating opportunities and/ or straight
forward barter arrangements. 

Key Points to Successful 
Programme Sponsorship 
A successful television sponsorship pack
age can ultimately provide a relationship 
between advertiser, broadcaster and 
viewer. The advertiser communicates a 
message in an innovative way, the televi
sion companies produce more relevant 
programmes, which in turn leads to more 
valuable and enjoyable viewing. There 
are some simple rules to follow: 
• define the brand values and identify 
the relevant programme association -
where a link is inappropriate the sponsor
ship can be ignored; 
• targeting - programmes deliver narrow
cast audiences that should reflect the 
brand's target profile thereby minimising 
wastage; 
• creative execution - sponsorship is not 
expected to send a hard sell message. It's 
a soft sell and should be seen as an inte
gral part of the programme. Therefore, to 
achieve maximum benefit, the creative 
execution should have longevity; 
• opportunities for off-air promotional 
tie-ins (to maximise impact, many adver
tisers will double the cost of the actual 
programme sponsorship through off-air 
promotions); 
• Evaluation - some of the values of a 
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sponsorship package may seem intangible 
or, at least, expensive and difficult to re
search. There is always an air-time cost 
analysis which can be used as a guide, but 
once the additional benefits are built in, 
then the value becomes more subjective. 

Pan-European 
Programme sponsorship has always been 
an integral part of the advertising revenue 
mix for pan-European channels, and is still 
seen as a way of attracting advertisers onto 
the stations. In fact, the majority of stations 
would not be interested in a sponsorship 
deal that did not involve a spot advertising 
package. Those channels uplinked from 
the UK, (that is, NBC Super Channel, 
Turner Broadcasting, MTV and EBN) com
ply with the ITC (Independent Tele
vision Commission) guidelines, which are 
slightly more flexible than those designed 
for the ITV stations. Lack of pan-European 
television research makes audience guar
antees more difficult for sponsorship pack
ages - and in reality it is not a 'cost per 
thousand' sell. In the last two years, there 
has been a trend towards co-production, 
and tailor made vignette programming, 
such as the NBC Super Channel 'Volvo 
Road Conditions Report' a three-minute 
update on the weather and road condi
tions that was broadcast each day during 
winter 1994/ 95. 

France 
In France, television sponsorship contin
ues to flourish, and the market has be
come more and more structured . The 
number of sponsors is constant - agencies 
of all sizes are using sponsorship, and 
each television channel has a sponsorship 
department incorporated in its sales 
house. The regulations are not relaxing 
and the channels stick strictly to the rules. 
However, the creativity of the agencies 
allows them to work round these restric
tions. 

Over the past 12 months there has 
been a noticeable trend towards co-pro
duction, where advertisers and broadcast
ers collaborate to produce tailor-made 
programming. An example of this is the 
co-production between Danone and TFl 
for the mineral water Volvic: Les Tresors 
de la Nature is a three-minute programme 
that was broadcast twice a day on TFl 
during August 1995, in which school chil
dren were shown learning about the en
vironment. 

Germany 
In Germany, the private channels started 
using sponsorship much earlier than the 
state channels ARD and ZDF, who have 
only been allowed to carry sponsorship 
since 1992. Gradually, the regulations are 
becoming more flexible, and were last 
changed at the end of 1994 (a sponsor is 
now allowed to advertise during the spon
sored programme, and billboards need no 
longer be static). Overall, legislation ad
heres to the EC directive along with some 
additional regulations: for example, a 
sponsor indication may not take place be
fore or after an advertising break, and pro
gramme trailers may not be sponsored. An 
estimated 60% of sponsored programming 
is sports, indicative that Germany is not as 
developed as the more mature sponsor
ship markets. However, the market is 
growing by an estimated 45% in 1995. The 
private stations take the lion's share (ap
proximately DM 110 million, compared to 
DM 30 million to the state channels). 

Italy 
In Italy, sponsorship policies differ be
tween the main Italian channels. The state 
broadcaster, RAI, offers a type of sponsor
ship called telepromotion, where the 
programme presenter talks about the 
sponsored products for one or two min
utes. The private broadcaster, Fininvest, 
offers a similar sort of sponsorship called 

An estimated 60% 

of sponsored 
programming is 

sports, indicative 
that Germany is 
not as developed 
as the more ma

ture sponsorship 
markets. 
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'telesales ', where, at the end of the pro
gramme, the first 50 or so viewers can 
phone in and purchase the product at a 
special price, (and orders can be take0 at 
the regular cost). The important difference 
between the two is that telepromotion is 
counted towards advertising and telesales 
are not. Telepromotion is therefore more 
expensive to the client. Fininvest is re
stricted to seventy-two minutes of telesales 
per day, and can then decide how much 
telepromotion it has in addition. 

Spain 
Contrary to other European countries, 
Spain's television sponsorship market 
share is on the decrease. This is due to sev
eral reasons and developments in the 
market. Firstly, Spain experienced a spon
sorship boom during the Barcelona Olym
pics and EXPO 92. However, the market 
could not keep up with such high levels 
and, in subsequent years, expenditure on 
sponsorship has been reduced to more 
reasonable levels. Also, the results of some 
packages did not meet the expectations of 
sponsors, and the market became some
what jaded when many sponsors felt dis
appointed. Finally, Spain is only just now 
getting to grips with the introduction of 
The European Directive norms - which, in 
comparison to the previous environment, 
is seen to be more restrictive. 

When there are creative restrictions, 

as there are in the Scandinavian tnar

kets, the link between the programme 

and the sponsor can be lost 

Scandinavia 
When there are creative restrictions, as 
there are in the Scandinavian markets, the 
link between the programme and the 
sponsor can be lost. Research has shown 
that people react well to a sympathetic 

link, and that the creative execution can 
make a great deal of difference. Certainly, 
the national regulations in the four Nor
dic markets could be stretched a great 
deal further without irritating the viewer, 
and, after all, an advertiser is unlikely to 
want to spend money already invested in 
a brand or corporate image by damaging 
its equity. Sponsorship is still relatively 
new in Scandinavia, and regulations are 
still quite restrictive. The satellite channels 
of TV3, which are uplinked from the UK, 
follow the ITC regulations - which obvi
ously gives them an edge over national 
Scandinavian channels by allowing them 
more creative freedom. 

United Kingdom 
The major prohibitions on programme 
sponsorships on terrestrial TV were lifted 
in the 1990 Broadcasting Act to bring the 
UK in line with Europe. Still, there are limi
tations, which all national TV and pan
European stations have to take into con
sideration. However, creative possibilities 
have opened up and all sides of the indus
try have become more experienced. Due 
to the regional structure, sponsorship deals 
on the ITV network concentrate on the 
creative programming element, rather than 
tying up a deal that includes commercial 
airtime. 

Both advertisers and broadcasters 
have found the ITC sponsorship legisla
tion confusing and the ITC are currently 
reviewing the programme sponsorship 
code. One of the key issues to be sorted 
out is the current inconsistency concern
ing sponsors having 'undue influence'. 
For example, at the moment, a food re
tailer would be allowed to sponsor a 
cookery programme but a food manufac
turer could not. 
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The Green Paper -
commercial communications 
in the Internal Market 

0 
n May 8th, the Commission 
adopted the Green Pa per on 
Commercial Communications in 

the Internal Market. This policy document 
is now in the process of being formally 
distributed for consultation. Its guiding 
principle is that whilst the Commission's 
responsibilities require it to tackle any 
problems directly, launching into a mas
sive harmonisation or infringement 
programme without having defined a co
herent methodology or without having 
debated the issue publicly would be fool
hardy and counterproductive. Our exist
ing readers should have already received 
a copy of this text. Since the Commission 
is seeking to launch a major European 
policy debate in this area, readers are in
vited to provide names and addresses of 
other interested parties who they feel may 
wish to be involved in this process. The 
written comments of respondents should 
reach the Commission's services no later 
than October 31st 1996. 

Not everybody will feel that they ei
ther have the time or inclination to read 
the whole text. This summary of the key 
findings and proposals seeks to convince 
readers that such an effort would be well 
worth their while as the document will 
lay the foundations for the future Euro
pean regulatory framework within which 
commercial communications will be con
ducted. 

We draw, here, on some of the key 
passages from the text in order to present 
its principle objectives, findings and pro
posals. This is no substitute for reading 
the text itself, but hopefully will encour
age readers to pick up their copy and 
consider responding in detail directly, 
rather than leaving it solely to others such 
as their trade association, consumer asso
ciation or other lobby group. 

Scope 

For the purposes of the Green paper, Com
mercial communications can be defined 
as: 'All forms of communication seeking to 
promote either products, services or the im
age of a company or organisation to final 
consumers and/or distributors.' The term 
includes all forms of advertising, direct 
marketing, sponsorship, sales promotions 
and public relations. It also covers the use 
of such communications tools by all goods 
and service industries as well as public and 
semi-public bodies, charities and political 
organisations1

. Packaging is not included. 2 

Within the important service sector of 
commercial communications, the Green 
paper identifies the following two general 
types of service: 

i) The range of services offered by the 
commercial communications industry 
('suppliers'). Suppliers include advertis
ing agencies, direct marketing companies 
(all forms), sales promotion designers, me
dia buyers, sponsorship agents, public re
lations companies . Other services are 
supplied by 'specialist suppliers' such as 
market research companies, advertising 
film producers, mailing list brokers. The 
services of both kinds of supplier are pro
vided to clients ('users') interested in mak
ing such communications. 

ii) The range of delivery services offered 
by 'carriers' of commercial communica
tions . The providers of these services 
cover a wide range of organisations in
cluding the media (TV, radio and printed 
word), organisers of sports and cultural 
events, postal and telecommunication 
service providers, billboard site operators 
etc., and may work for both suppliers and 
users. 

Dr. Margot Frohlinger 
Head of Unit, E/5 
DGXV 
The European 
Commission 
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Margot Frohlinger 

1 This definition covers all forms 
of remunerated commercial com
munication services irrespective of 
the nature of the paying company 
or organisation. Thus, for exam
ple, a political advertising cam
paign would be included whereas 
party TV political broadcasts im
posed by law and for which po
litical parties or organisations do 
not pay would be excluded. 

2 This is because (i) packaging and 
labelling regulations should be 
kept separate from non-pack com
mercial communication regula
tions and (ii) the pack is typically 
part of the in-house manufactur
ing process rather than a part of 
that element of the marketing mix 
which is sub-contracted to a spe
cialist service provider as is the 
case for the commercial commu
nication activities covered by this 
Green Paper. In the same manner, 
sales representatives have also 
been excluded from the scope of 
this review. 
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Cross-border com

merdal communi

cation services 

across the Internal 

Market are a grow

ing phenomenon. 

3 C-352/85 Bond van Adverteerdeers 
(vereniging) v The Netherlands 1988 
(2) ECR 2085 of 26.04.1988 In this 
case the Court explained that for the 
application of free movement of 
services it is necessary first to iden
tify the services in question, sec
ondly to consider whether the serv
ices are transfrontier in nature for 
the purposes of Article 59 of the 
Treaty and lastly, to establish 
whether the services in question are 
services normally provided for re
muneration within the meaning of 
Article 60 of the Treaty. (Recital 12). 

4 See, for example; C-155/73 Re 
Guiseppe Sacchi 1974 (1) ECR 409 
of 30.04.1974, C-52/79 Procureur du 
Roi v. Marc NC Debauvre and Oth
ers 1980 ECR 833 of 18.03.1980. 

5 C-384/93 Alpine Investments BV 
v. Minister van Financien ECR 833 
of 10.05.95 

6 Cited above, Recital 28. 
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Objective 

The objective of the Green Paper is to con
sult interested parties , the European Parlia
ment and the Member States on proposals 
that seek to establish a forward-looking 
European Commercial Communications 
policy. This requires an evaluation of the 
role of the Community in the field, the iden
tification of any potential problems arising 
from existing national regulations and an 
assessment of how any such problems 
could be best approached by the Commis
sion. 

Key general findings 
In brief, the analysis undertaken in pre
paring the Green paper has come to five 
key conclusions: 

1) Cross-border commercial communica
tion services across the Internal Market 
are a growing phenomenon. 

2) At present, differing national regula
tions could create obstacles for compa
nies wanting to offer such services across 
national borders and can also create 
problems for consumers seeking redress 
against unlawful cross-border commer
cial communication services. 

3) In the future some of these divergences 
between the regulatory frameworks of 
Member States could give rise to barriers 
as more commercial communication serv
ices circulate across borders. 

4) The risk of such regulatory differences 
giving rise to barriers is accentuated with 
the advent of the new services developed 
in the Information Society. 

5) The availability of information about 
regulatory measures and market develop
ments is becoming increasingly important 
at national and Community level. 

The role of the European 
Community in the field 
of commercial communications 

The Internal Market objective 
The Treaty's provisions in relation to Inter
nal Market law require that the Community 
ensures that commercial communication 
services and the goods they promote 
should be able to benefit from the princi
ples of freedom to provide services and the 
free circulation of goods. Part I of the Green 
paper explains the relevant articles of the 
Treaty and outlines how the compatibility 
(or otherwise) of national restrictions on 
these services have been addressed by both 
the Treaty and the jurisprudence of the Eu
ropean Court of Justice. The following sec
tions are taken directly from the text and 
will be significant for any interested par
ties considering infringement procedures. 

The freedom to provide services is 
guaranteed by Articles 59 and 60 of the 
EC Treaty. Within the meaning of these 
articles as interpreted by the Court 3, com
mercial communication activities involve 
the provision of many different 'services' 
which can be classified according to 
whether they are provided by the suppli
ers (e.g. advertising agencies) , the carriers 
(e .g. media) or the specialist suppliers 
(e.g. list brokers) . All these services could 
be provided on a cross-border basis and 
for remuneration. 

The European Court of Justice has al
ready held that advertising is a service4. For 
example, in a recent judgement, concern
ing 'cold-calling' (unsolicited telephone 
advertising),5 it ruled that the prohibition 
of this practise: 'deprives the operators con
cerned of a rapid and direct technique for 
marketing and for contacting potential cli
ents in other Member States. It can there-
! ore constitute a restriction on the freedom 
to provide cross-border services. '6 

The principle of freedom to provide 
services guarantees that a Member State 
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cannot restrict services emanating from 
another Member State unless such restric
tions fulfil certain specific conditions. If 
these conditions are not fulfilled, the serv
ices fall under the legislation of the Mem
ber State within which the provider of the 
services is established (the 'country of ori
gin' principle)7. In determining the specific 
conditions under which authorities can 
depart from this principle, the Court draws 
a clear distinction between discriminatory 
and non-discriminatory measures. 

Discriminatory measures are compat
ible with Community law only if they can 
be brought within the scope of the ex
emptions contained in Article 56 of the 
Treaty namely: public policy, public secu
rity, or public health and if they comply 
with the principle of proportionality. 

Non -discriminatory measures may 
arise as a result of the additional applica
tion of national rules by the host country 
to persons providing services established 
in the territory of a Member State who al
ready have to satisfy the requirements of 
that State 's legislation. Such restrictions 
could be justified under Article 59 only if 
they are justified by overriding reasons 
relating to the public interest and if the re
quirements embodied in the restrictive 
measures are not already satisfied by the 
rules imposed on those persons in the 
Member State in which they are estab
lished (the principle of 'mutual recogni
tion'). 8 'Overriding reasons relating to the 
public interest' (which we can now refer 
to as 'public interest objectives') include: 
the protection of workers9; the protection 
of consumers10

; the protection of intellec
tual property11; the protection of fair trad
ing; the conservation of the national 
historic and artistic heritage; the widest 
possible dissemination of knowledge of 
the artistic and cultural heritage of a coun
try12; professional rules designed to pro
tect recipients of services13

; the protection 
of pluralism14 and linguistic policy15

. 

Further, restrictions on the free move
ment of services cannot be imposed 
merely because of the existence of such 
public interest objectives. In order to be 
justified under Community law they must 
also be proportionate to these pursued 
objectives. The Court has specified the 
meaning of proportionality: 'it is settled 
case law that requirements imposed on 
the providers of services must be appro
priate to ensure achievement of the in
tended aim and must not go beyond that 
which is necessary in order to achieve 
that objective'16 . In other words, it must 
not be possible to obtain the same result 
by less restrictive rules. 17 

In certain circumstances, commercial 
communication activities could benefit 
from the application of Article 30 of the 
EC Treaty relating to the free movement 
of goods. The Court's recognition of the 
indirect economic link between commer
cial communication services and the sale 
of goods is clearly explained in the 
Oosthoek's Uitgeversmaatschappij judge
ment concerning the restriction of a sales 
promotion by a Belgium firm into the 
Dutch market. The Court stated that this 
measure led to a measure equivalent to a 
quantitative restriction as follows: 

'Legislation which restricts or prohib
its certain forms of advertising and 
certain means of sales promotion may) al
though it does not directly affect imports) 
be such as to restrict their volume because 
it affects marketing opportunities for the 
imported products. Tbe possibility cannot 
be ruled out that to compel a producer 
either to adopt advertising or sales promo
tion schemes which differ from one Mem
ber State to another or to discontinue a 
scheme which he considers to be particu
larly effective may constitute an obstacle 
to imports even if the legislation in ques
tion applies to domestic products and im
ported products without distinction. '18 

7 See "Commission interpretative 
Communication concerning the 
free movement of services across 
frontiers" OJC 334, 9.12.93 

8 C-288/89 Stichting Collectieve 
Antennevoorziening Gouda and 
Others v Commissariat voor de 
Media. "Media wet Case" 1991 ( 1) 
ECR 4007, paragraph 13. 

9 C-279/80 Re Alfred John Webb 
1981 ECR 3305, paragraph 19; 
Joined Cases 62/8 l, 63/81 Seco SA 
and Desquenne and Giral SA v 
Etablissement d ' Assurance contre 
la Vieillesse et l' Invalidite 1982 (1) 
ECR 223, paragraph 14; C-113/89 
Rush Portuguesa Lda v Office Na
tional d' Immigration 1990 (2) ECR 
I-1417, paragraph 18. 

1° C-220/83 Commission v France 
1986 (4) ECR 3663, paragraph 20 

11 C- 62/79 S .A. Compagnie 
Generale pour la Diffusion de la 
Television Coditel and Others 
( 1980) ECR 881 , paragraph 15 

12 Case C-180/89 Commission v 
Italy 1991 (2) ECR I-709 , para
graph 20; Case C-154/89 Com
mission v France 1991 (2) ECR 
I-659, paragraph 17; Case C-198/ 
89 Commission v Greece 1991 (2) 
ECR I-727, paragraph 21. 

13 Joined Cases 110, 111/78 
Ministere Public and Chambre 
Syndicale des Agents Artistiques et 
Impresarii de Belgique, A.S.B.L. v 
Willy vvan Wesemael and Others 
"Van Wesemael Case" 1979 ( 1) 
ECR 35, paragraph 28. 

14 C-288/89, cited above, in note 
18 paragraph 23. 

15 C-379/87 Anita Groener v Min
ister for Education and City of 
Dublin Vocational Committee 
1989 (4) ECR 3967 (28.11.1989) 

16 C-384/93 Alpine Investments 
BV,para 45 , cited above in note 5 

17 C-288/89 cited above in note 8, 
paragraph 15. 

18 C-286/81 Re Oosthoek's 
Uitgeversmaatschappij 1982 ( 4) 
ECR 4575 of 15.12.82. 
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19 C-362/88 GB-INNO-BM v 
Confederation du commerce 
Luxembourgeois 1990 (2) ECR 1-
667 of 7.3.1990 

20 C-126/91 Schutzverband gegen 
Unwesen in de Wirtschafrt e.V. v 
Yves Rocher GmbH 1991 (3) I -
2361 of 18.5.93 

21 Case C-267 and C-268/9 1 Re 
Bernard Keck and Daniel Mithouard 
1993 (7) ECR I-6097 of 24.11. 93. 

22 Case C-267 and C-268/91 of 
24.11.93, Recital 16 cited above. 

23 For example: C-292/92 Ruth 
Hlinermunde e.a. v Landes 
apot hekerkammer Baden
Worttemberg 1993 (8) ECR 1-6787 
of 15.12.93 ; Societe d'Importation 
Edouard Leclerc-Sip lee v TF I 
Publicite S.A. and M6 Publicite 
1995 ECR 1-179 of 9.02.95 
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In GB-INN0 19 where the restriction 
bore on the content of advertising leaflets 
distributed in Luxembourg by a Belgian 
retailer, the Court made the link to Article 
30 by way. of the reminder that the free 
movement of goods across frontiers also 
depended upon the free movement of 
people. Since the banning of advertising 
directed at individuals from a neighbour
ing State would deprive them of the in
centive to cross the border it would 
therefore limit the possibilities for the 
goods to cross the same border. This 
judgement shows that the informational 
role of commercial communications is 
recognised in law. 

This informational benefit was stressed 
in the 'Yves Rocher' judgement20 

. In decid
ing that price comparisons were not mis
leading, the Court remarked that such 
advertising practices could be considered 
as: 

' ... extremely useful to enable the con
sumer to make his choice in full knowl
edge of the facts.' 

Restrictions on commercial communi
cations may therefore be open to chal
lenge under Article 30 of the Treaty. In 
Keck and Mithouard21 the Court imposed 
certain limits on the application of Article 
30, in that it held that Article 30 would not 
apply to 'certain selling arrangements' 22

, 

provided such measures apply to all rel
evant traders operating within the na
tional area and so long as they affect in 
the same manner, in law or in fact , the 
marketing of domestic products and of 
those from other Member States. This case 
has been followed by a number of other 
cases in which the same line has been 
taken by the Court. 23 In order to decide 
whether Article 30 applies, an examina
tion of restrictions on commercial com
munications needs to be undertaken on 
a 'case-by-case basis.' 

Other Community Objectives 
In addition to ensuring that commercial 
communication services can play their im
portant positive role in the integration of the 
Internal Market, the Green paper recognises 
that other policy objectives for which the 
Community has shared competences with 
the Member States can be safeguarded 
through the effective regulation of commer
cial communications. These are listed at the 
end of Part I of the text. 

The pro-competitive and informa
tional role of commercial communica
tions can be used to promote competition 
and industrial policy. Limits on certain 
forms of such services are also justified in 
other policy areas, as , for example, those 
relating to the protection of consumers 
and public health. Finally, given the im
portance of commercial communications 
revenue as a source of funding for 'carri
ers ', the regulation of such services also 
needs to be considered from the perspec
tive of cultural, and within that , audio
visual policy. 

Problems that the Commission 
will be called upon to resolve 
in the future 
Potential Internal Market barriers 
Parts II and III of the Green paper outline 
a number of potential barriers to the In
ternal Market that might need to be exam
ined by the Community in view of its 
exclusive competence in this area. These 
conclusions are based on an extensive 
comparative regulatory review of Member 
States ' legislations in the field and the 
Commission's survey results (see Com
mercial Communications, Issue 2). The 
evidence suggests that different regula
tory traditions and the different types and 
levels of restrictions on commercial com
munications services that result could be 
creating Internal Market barriers. Whilst 
this is the position at present, it is likely 
to be ever more so in the future as cross-
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border commercial communication serv
ices increase with the development of the 
Information Society. 

The vast majority of these potential 
barriers appear to stem from non-dis
criminatory restrictions (see above) and 
therefore will need to be assessed in 
terms of their proportionality with their 
underlying objectives. The Green paper 
therefore concludes at the end of Section 
III that, as far as the Internal Market ob
jective is concerned, an extensive case by 
case regulatory review should be under
taken to cover the following three catego
ries of restrictions: 
Category I: Regulatory bans 
Certain Member States ban particular 
types or content of commercial commu
nications which are permitted in others. 
Such measures could give rise to a prob
lem of disproportionality if applied to 
services originating in another Member 
State. Regulatory bans might include: 

• Regulations banning the use of 
discounts) loyalty premia and other price 
discounting forms of commercial commu
nications. These relate to introductory or 
other price promotional offers (e.g., 10% 
ofD, package offers (e.g., 'three for the 
price of two') or loyalty offers (whereby 
repeat purchase allows the consumer to 
benefit (for example with coupons) from 
a price reduction on a subsequent pur
chase). 

• Regulations banning the use of con
cessionary gifts. These cover 'free gifts' 
that are given with the purchase of a 
product or independently. 

• Regulations banning broadcasters 
from selling overspill audiences to media 
buyers and advertisers. This kind of ban is 
found within TV/ radio licensing proce
dures and applied to 'overspill audiences' 
which are audiences in neighbouring mar-

kets that fall within the footprint of a trans
mission or via re-transmission over a cable 
network. 

• Regulations banning the use of cer
tain media by specific categories of adver
tisers in order to preserve pluralism in 
other media. Such regulations typically 
seek to divert certain advertising revenues 
away from Television to support other 
media such as the regional press. 

• Regulations leading to bans in the 
use of commercial communications for 
the professions. 

• Regulations banning advertising 
on teleshopping channels or on-line serv
ices for reasons of protection of pluralism. 
These typically seek to ensure that TV 
advertising revenues are not adversely 
affected. 

• Measures banning the use of for
eign languages in commercial communi
cations. 
Category II: Horizontal 

regulatory limitations 
Some Member states have chosen to ap
ply strict limitations on general forms of 
commercial communications . These in
clude: 

• Regulations limiting the use of dis
counts) loyalty premiums and other price 
discounting forms of commercial commu
nications. 

• Regulations limiting the value and 
nature of concessionary gifts. 

• Regulations limiting advertising to 
children. 

• Regulations limiting the content of 
teleshopping or on-line services for rea
sons of protection of pluralism. 

The evidence 

suggests that dif-
f erent regulatory 

traditions, and 

the different types 

and levels of 

restrictions on 

commercial com

munications serv

ices that resu"/t, 

could be creating 
Internal Market 

barriers. 
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The subsidiarity 

principle might 

• Regulations on media buying lim
iting the possibilities for cross-border me
dia buying services. 

• Regulations on misleading advertis
ing limiting competitive advertising. 

• Regulations limiting the use of 
brand diversification. 

suggest that more • Regulations Cother than fiscal) lim
efficient protection iting the sponsorship of both events and 

audio-visual programmes. 
would be achieved 

at the European 

rather than at 

Member State level 

precisely because 

of the dif.ferences 

in approach being 

applied by the 

latter. 
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Category III: Specific regulatory 
limitations 
A number of Member States have applied 
strict limitations on specific sector or 
product/ service related forms of commer
cial communications. 

• Regulations limiting advertising by 
professions which could severely hamper 
their provision especially when using the 
new on-line techniques being developed 
in the Information Society. 

• Regulations limiting non-prescribed 
pharmaceuticals advertising. These meas
ures appear, in certain cases, to prevent the 
effective use of umbrella brands across 
borders. 

• Regulations limiting alcohol adver
tising. 

• Regulations limiting commercial 
communications related to baby foods 
other than infant formulae. 

• Regulations limiting commercial 
communications associated with TV ad
vertising of retailing. 

• Regulations limiting the use of com
mercial communications by the financial 
services sector. 

Do these differences in restrictions 
really adversely affect the operation of the 
Internal Market? Do they lead to inad
equate protection of the general interest 
objectives they seek to safeguard given 
the increasingly cross-border nature of 
commercial communications? Is this list 
exhaustive or will it have to be extended 
as national restrictions come to confront 
each other with the development of on
line commercial communication services 
over the Information Superhighways? 
These are some of the questions respond
ents are asked to consider when prepar
ing their replies. 

Potential problems in other policy 
areas that the Commission could 
be called upon to resolve 
at the Community level 
There are many other (i.e. , non Internal 
Market) policy objectives that could in 
one way or another rely on the use or the 
shaping of commercial communications. 
Given the apparent differences in opin
ions as to how this should be done C wit
ness the differing approaches, differing 
forms and levels of restriction currently in 
place in the Member States), the Commu
nity could be obliged to provide Euro
pean wide solutions to these issues. The 
expected growth in cross-border com
mercial communication services in com
ing years and the different national 
approaches imply that in a number of ar
eas subsidiarity might require the Com
mission to take action to protect one or 
other public interest objectives. The 
subsidiarity principle might suggest 
that more efficient protection would be 
achieved at the European rather than at 
Member State level precisely because of 
the differences in approach being applied 
by the latter. 

Under which of these objectives is 
Community action required? Where do in
terested parties believe that Community 
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action could be more effective than Mem
ber State action in these non Internal Mar
ket related policy objectives? Interested 
parties are requested to give as much de
tailed information as possible when re
sponding to these questions in the specific 
areas where they have concerns. 

A suggested solution: 
The two key proposals 
The wide scope of these services, the di
verse public interest objectives that regu
lations on them seek to protect and the 
widespread use of the services by a 
plethora of different economic players all 
call for a case-by-case approach. How
ever, a 'wait and see' approach could re
sult either in a flood of lengthy and 
confrontational infringement procedures 
or calls for wide-ranging and potentially 
premature harmonisation. Furthermore, 
there appear to be conflicting views on 
the role and nature of commercial com
munication services which could result in 
incoherent policy responses in the future. 

Analysis of the problems suggests that 
a coherent assessment of the proportion
ality of existing and future measures 
would help avoid the risk of incoherence. 
Furthermore, in this rapidly evolving field, 
it seems urgent to open a dialogue be
tween the Member States, the Commission 
and interested parties to try to resolve 
these problems in a rapid and less con
frontational manner than would be the 
case if sole reliance were to be made on 
the burdensome infringement procedure. 

A Methodology to deliver 
a more Uniform assessment 
The efficient assessment of proportional
ity will ensure that the Community, once 
a restriction on cross-border services has 
been identified, can accurately assess on 
a case-by-case basis (i) the compatibility 
of national regulations with Internal Mar
ket principles and (ii) the coherence and 

proportionality of its own initiatives. (This 
latter requirement also corresponds with 
the obligation to apply the principle of 
proportionality as enshrined in Article 
3B§3 of the Treaty of the European Un
ion.) 

According to the case-law of the Eu
ropean Court of Justice, the proportional
ity test requires three types of evaluations: 
first, the verification of the appropriate
ness of the national restrictive measure vis 
a vis the pursued objective i.e. it must be 
such as to guarantee the achievement of 
the intended aim; secondly, testing that 
the national restrictive measure does not 
go beyond that which is necessary in or
der to achieve that objective; the Court 
adds that, in other words, the same result 
cannot be obtained by less restrictive 
rules. 

A 'wait and see' approach could result either in 

a flood of lengthy and confrontational infringe
ment procedures or calls for wide-ranging and 
potentially premature harmonisation 

The jurisprudence of the Court has 
not, as yet, provided precisely defined 
elements that would quickly allow the 
assessment of the proportionality of na
tional or Community measures. The Com
mission believes that, in the absence of 
such precision, it would be useful to de
velop a methodology to help define the 
propottionality and coherence of national 
or Community measures in the field of 
commercial communications. However, it 
is important to underline that the Com
mission is not proposing an automatic or 
an obligatory assessment system: rather a 
number of criteria are suggested which 
could contribute towards the evaluation 
of the proportionality of a measure. In
deed, such criteria could help in achiev
ing greater transparency and improving 

21 
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the quality of a proposal. This methodol
ogy could help Member States when 
designing measures to feel more confi
dent that they are fully compatible with 
Internal Market law, assuming ofcourse 
that they are also in conformity with the 
whole body of Community law. Equally, 
Community legislation could also make 
use of a common analytical framework. 

It is hoped respondents will give consider

able attention to this proposed assessment 

methodology since it is at the heart of the 

Community's future approach to policy 

The proposed methodology would 
comprise essentially two steps. First, the 
main characteristics of the measure could 
be identified in accordance with specific 
defined criteria. In. turn, these character
istics could be used in assessing the pro
portionality of the measure or proposal. 
The approach would thus focus on the 
set of indices on which the final decision 
regarding proportionality could be taken 
rather than on the decision as such. 

The proposed assessment mechanism 
is explained in a separate article in this 
issue of Commercial Communications. 
Suffice to say here that it combines the 
existing jurisprudence with an economic 
impact analysis to result in a number of 
check points which can be followed 
through on a step by step basis. 

Respondents are asked to consider this 
proposed tool which could be used by 
plaintiffs, Member States and the Commis
sion itself to identify those elements which 
would allowfor a rapid and well-informed 
decision on the proportionality of existing 
or proposed national and/ or Community 
measures. Is such transparency required? 
Is such a tool useful? Is it useful to use eco
nomic/market truths to help inform essen
tially legal questions? Is each of the criteria 

clear enough? Could the economic impact 
analysis be improved? 

It is hoped respondents will give con
siderable attention to this proposed as
sessment methodology since it is at the 
heart of the Community's future approach 
to policy in this domain. It would provide 
the framework for discussions between 
the Commission and Member States on 
specific commercial communications is
sues. Although it may seem complex, it 
reflects the complexity of the decisions 
the Community is called upon to under
take each time the issue of the propor
tionality of a measure is to be considered. 
By trying to reach agreement on this ap
proach, it would not only increase trans
parency but should also be a basis for 
more efficient and rapid policy-making. 
Interested parties will be aware of what 
information needs to be provided and 
understand the basis of the policy debate 
surrounding a particular action. 

In order to further ensure that such a 
methodology could be applied in a rapid 
and efficient manner, there is a need to 
ensure that all interested parties can ben
efit from improved information exchange 
and communications on these issues. 
This leads to the second key proposal 
made by the Green Paper. 

Improved co-ordination and 
information at the European level 
The Commission proposes to establish a 
committee to consider commercial com
munications issues which, in particular, 
will ensure an effective dialogue with 
and between the Member States. This 
committee would not, obviously, limit the 
powers of initiative of the Commissionbut 
would assist the Commission (and all 
other interested parties) in making its ac
tions more transparent through discuss
ing commercial communication issues 
taking as the starting point the proposed 
assessment methodology. In this manner 
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the committee could help safeguard the 
coherence of policy initiatives and avoid, 
where possible, the need to act against 
possible infringements of the Treaty. It 
would also act as the forum for adminis
trative co-operation in the field of com
mercial communications, in particular 
allowing for an exchange of information 
on issues relating to new developments in 
this field . Given the global nature of the 
Information Society it would also con
sider how the proposed common ap
proach for commercial communications 
in the European Community could be 
promoted at the international level24

. 

The committee would be chaired by 
the Commission and would consist of 
representatives from the Member States ' 
authorities. The Commission would peri
odically report to this committee on rel
evant information. At the Commission's 
request the committee would convene 
meetings on specific issues. The first se
ries of meetings of the Committee would 
consist of an exchange of views on sales 
promotions and sponsorship. These 
were identified in the surveys as those 
forms of cross-border commercial com
munication services facing the greatest 
difficulties. More generally, the Commit
tee would begin to consider how existing 
commercial communications regulations 
may impact on the development of elec
tronic commerce. 

The Commission also recognises that 
although market data are easily found for 
certatn commercial communication serv
ices (e.g. national advertising statistics) 
other data (for example on cross-border 
commercial communications in general, 
direct marketing, sales promotion and 
sponsorship services) required for effi
cient policy appraisal are at times not col
lected or are difficult to access quickly. 
Given that certain commercial (notably in 
the field of media buying and market re
search) , academic and consumer interests 

collate and work with the relevant market 
information and that these have a com
mon interest in regulatory data , they 
should be encouraged to participate in 
the European commercial communica
tions policy process. Their inside knowl
edge would undoubtedly enhance the 
effectiveness of this policy. The Commis
sion will therefore seek to improve ex
change of data between these various 
organisations and the national and Euro
pean regulatory authorities. 

The need for a central contact point 
has appeared from the results of the sur
veys. Interested parties are calling for 
such a single contact point which would 
be able to provide help in identifying 
which Directorate General is responsible 
in the Commission for specific enquiries 
in relation to its Commercial Communi
cation policies. Moreover, a co-ordination 
point is needed to maintain a general 
overview of activities and developments 
in this area and to assist the Commission's 
services in the formulation and assess
ment of new initiatives. 

In order to meet these objectives the 
contact/ co-ordination point could rely on 
an on-line commercial communications 
contact network. This would complement 
this newsletter. The network would en
courage the development of two-way con
tacts between interested parties and the 
Commission. In this manner the Commis
sion's work could have a direct source of 
information when required. The manage
ment and resources required for such an 
on-line communications network will be 
the subject of a feasibility study which the 
Commission has launched. 

Respondents are asked to consider 
both of these improved communication 
and information exchange proposals. Are 
they sufficient? What information would 
they require? Do they agree that elec
tronic commerce, sponsorship and sales 
promotions are the key areas on which 

24 In this respect, when proposing 
initiatives, the Commission and 
the Member States should always 
give due regard to the trade liber
alisation commitments taken in 
the GATS Treaty and their appli
cation by the WTO. 

23 
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early discussions should begin? Would 
they be prepared to contribute to the in
formation network and if so, how? 

Conclusion 
The Green paper has identified the key 
role that commercial communications play 
in the Internal Market and the likelihood 
that the Community could be increasingly 
called upon to take actions in this area. 
The Commission's competences oblige it 
to tackle these problems head on but 
launching into a massive harmonisation or 
infringement programme without having 
defined a coherent methodology or with
out having debated the issue publicly with 
all the interested parties including the 
Member States would be foolhardy and 
counterproductive. 

The Green paper has identified the key role 

that comniercial communications play in the 

Internal Market and the likelihood that the 

Community could be increasingly called upon 

to take actions in this area. 

For that reason , in presenting this 
Green Paper to his fellow Commissioners, 
Commissioner Monti stated that he be
lieved the Green Paper's proposals should 
be welcomed by the Member States, the 
European Parliament and interested par
ties since 

' .. they amount to a constructive and 
balanced response to an evident problem. 
They demonstrate how the Commission 
does not contest the need for regulation 
aiming to protect general interest objec
tives but instead seeks to ensure that its 
future decisions and actions will lead to 
the effective safeguarding of these objec
tives whilst also helping achieve the 
growth and employment benefits resulting 
from an integrated internal market for 
commercial communication services.' 

Your detailed and specific response to 
these proposals should be sent to the 
Commission at the address printed below. 
The approach adopted is very much 'bot
tom up' and its effectiveness depends on 
such widespread participation. We hope 
that you will also use the newsletter to give 
more general views on one or other point 
raised in the Green paper on which you 
may wish to make a more detailed contri
bution. The aim of the Commission's serv
ices is to encourage and stimulate a proper 
and unprecedented European policy de
bate on the issue of commercial commu
nications. We hope that you will use these 
pages effectively for that purpose. 
Detailed written responses to the 
Green paper should be sent before 
31.10.96 to the following: 
Dr. Margot Frohlinger 
Head of Unit E/ 5 (The Media, Commercial 
Communications and Unfair Competition) 
Directorate General XV (Internal Market 
and Financial Services) 
Tel: ( 32 2) 295 93 50 or 296 01 10 
or to 
Mr Jean Bergevin 
Tel: (32 2) 295 16 39 or 296 01 10 
Fax: (32 2) 295 77 12. 
e-mail address: ES@ dglS.cec.be 
The postal address is: 
European Commission, 
DG XV E-5 , C-107 8/ 59, 
200 rue de la Loi, 
B-1049 Brussels 
Respondents wishing to give their general 
views on the Green paper or any of its 
key -points and proposals should contact 
the editor directly : 
Mike Sainsbury, 
Commercial Communications 
34 Borough Street, 
Brighton 
BNl 3BG UK 
Tel:(44) 1273 772741 
Fax ( 44) 1273 772727 
e-mail address is asi@dial.pipex.com 
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Assessing proportionality 
A practical guide to the 
proposed methodology 

The need for the methodology 

A
t the heart of the commercial com
munications Green Paper is a pro
posal for a 'proportionality assess

ment methodology'. This aims to provide 
for a quick and accurate assessment of 
the compatibility with the EC Treaty of 
any national restriction on cross-border 
services. It will also help ensure that all 
future Community initiatives, whichever 
particular objectives they are targeted at, 
are consistent and precise. 

According to Internal Market law (Ar
ticle 59 of the EC Treaty) a service ema
nating from another Member State and 
which is consistent with the regulations of 
that State is allowed to be offered into any 
other Member State without that State 
· imposing its differing regulations upon it. 
The exception to this principle (implying 
'country of origin control') is when the 
receiving Member State's application of its 
regulations can be shown to be necessary 
and 'proportionate' to protect a recog
nised public interest objective, for exam
ple, consumer protection, the protection 
of minors or the protection of public 
health. 

There are a number of Internal Mar
ket barriers which are identified in the 
Green Paper and no doubt more will be 
highlighted in due course. In each of 
these there needs to be a means by which 
it can be determined whether the specific 
measure is 'proportionate' . 

The problem with this is that an assess
ment of what is 'proportionate' to protect 
a public interest objective is often entirely 
subjective and based on our own experi
ence and views. In practice, the decision 
as to whether a restriction is 'proportion
ate' will always, de facto, remain of a po
litical nature, since the Judge or the public 
authority that will decide will do so within 
socially defined norms. 

Such political or judicial decisions 

need to be well-founded and they must 
rely on sound and objective information. 
To this end, there needs to be an agreed 
view of how commercial communications 
function so that the effects of measures 
(existing or proposed) on specific public 
policy objectives can be assessed. This 
functional understanding of commercial 
communications can then be integrated 
into, and form an essential part of, a struc
tured, transparent and objective propor
tionality assessment methodology. This is 
the instrument which would be systemati
cally a pp lied to individual cases and 
should help to ensure that, in future, such 
decisions on proportionality are reached 
rapidly and in a consistent manner. 

The basis for the methodology 
In its case-law the European Court of Jus
tice has already set out some general 
criteria which it always applies when de
ciding whether or not a measure is pro
portionate. According to this case-law 
(which is presented in the Green Paper), 
the proportionality test must meet a 
number of criteria. 

First, the restrictive measure must be 
shown to be appropriate to the stated 
objective, i.e., it must be such as to guar
antee the achievement of the intended 
aim. 

Secondly, it must be shown that the 
restrictive measure does not go beyond 
that which is necessary in order to achieve 
that objective. 

Lastly, it needs to be shown that the 
same result cannot be obtained by less re
strictive rules. 

Building on these principles , the 
Green Paper defines five criteria that 
could be applied systematically to further 
assess the proportionality of a measure. 
The application of these criteria can best 
be understood by taking a hypothetical 
example. 

Dr. Margot Frohlinger 
Head of Unit, E/5 
DGXV 
The European 
Commission 

The problem with 

this is that an 

assessment of 

what is 'propor

tionate' to protect 

a public interest 

objective is often 

entirely subjective 

and based on our 

own experience 

and views. 
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Applying the methodology -
an example 
As an example one could take a national 
ban on advertising by a professional 
body which leads to actions restricting 
the supply of advertising services and 
non-domestic media sales, e.g. by radio 
or TV stations with overspill into the re
stricted Member State or international 
press titles to a profession (Article 59 re
s tri cti ons), and also the blocking of 
professional newspapers (Article 30 re
striction) at the border of the Member 
State in question. 

The general interest objective 
justifying the measure would be the pro
tection of the consumer by ensuring that 
independent professionals are not put 
under excessive commercial pressure in 
their provision of the most accurate ad
vice to their clients . In this manner qual
ity standards within the profession are 
maintained since the relatively high re
wards offered from entering the profes
sion justify investment in years of training 
to do so. 

Assessment criterion A 
What is the potential 'chain reaction' 
caused by the measure? 
Essentially this criterion involves an ex
amination of the potential market reac
tions to a measure. For commercial 
communications , the relevant market 
forces are centred on three inter-linked 
groups of economic actors (users, suppli
ers and carriers). Figure 1 depicts this 
'commercial communications chain' via 
the solid arrows which highlight the vari
ous commercial communications service 
flows between the different players. 

The commercial communications 
chain runs from the 'users ' (clients) re
ceiving services from the 'suppliers' (e.g. , 
advertising agencies , direct marketing 
specialists, PR agencies) and 'specialist 
suppliers ' (e.g. , media buyers , list bro-

kers) who in turn order (for users) or pur
chase services (in the form of air-time or 
sponsorship credits etc.) from the 'carri
ers' (media owners, events organisers). It 

is through this chain that the communica
tions between 'users ' and the final receiv
ers (consumers, public at large etc.) are 
executed. It is the target reception group 
of these communications that the regula
tory measure seeks to protect. 

At this stage the methodology seeks 
to establish two things . 

i) How will the target group which the 
measure seeks to protect be affected? 

and/ or 

ii) How might other public interest target 
groups be influenced? 

To do this , it is necessary to assess the 
reactions of each individual link in the 
chain to the measure. Figure 1 demon
strates how, in applying this 'commercial 
communications chain reaction ' to the 
measure , not only must all the effects in 
that chain be considered, but it also needs 
to be acknowledged that commercial 
communications are but one of four ele
ments of the marketing mix. The possibil
ity that a restriction on commercial 
communications could influence the user 
to change his marketing mix and substi
tute non-commercial communication 
strategies to influence the target group 
must be fully accounted for. 

The alternatives available to users of 
commercial communications are shown 
in more detail in Figure 2 and will be used 
in our example. Here, one need only note 
that these possibilities will vary according 
to the type of competitive environment 
and the ideal branding strategy the user 
might wish to adopt. In other words , 
there will be different potential combina
tions of tools available within the corn-
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mercial communications element of the 
marketing mix. Choice of these tools may 
be influenced by regulation. Any choice 
which may have been determined in this 
way needs to be accounted for when as
sessing the consequent effects through 
the communications chain. 

Looking at each element of the chain, 
the consequences that need to be fore
seen are as follows: 

The impact on the users 
This requires an estimate of the probable 
reaction of users to a restriction applied to 
a particular form of commercial commu
nications. Of course, each and every sec
tor or firm might be expected to react 
differently. However, as explained in the 
Working Document that accompanies the 
Green Paper , it is possible to identify six 
typical branding strategies from which 
logical strategic reactions by users to 
restrictions on one or other form of com
mercial communications can be antici
pated. (Each one of these branding 
strategies is associated with a 'typical ' 
form of marketing mix and, within that, a 
particular form of commercial communi
cations mix.) 

The impact on the suppliers 
This requires the assessment of: 

(i) the possibilities of substitution across 
different forms of commercial communica
tions services 

(ii) the scale effects that could be threat
ened by a measure and 

(iii) the location of these economies of 
scale/ scope possibilities within the com
mercial communications sectors (again this 
is explained in detail in the Working Docu
ment that accompanies the Green Paper). 

Figure 1 
Commercial communications chain reaction 
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Commercial communications chain reaction 
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The resulting potential substitution ef
fects and loss of scale or scope economies 
can then be applied in two ways . Firstly, 
there is the need to measure how the re
striction on the targeted type of commer
cial communications might spill over into 
demand for other commercial communi
cations services . Secondly, there is the 
need to assess whether the restriction is 
such that it reduces the efficiency of the 
targeted service provision and makes it 
more costly . Such changes in demand 
and/ or costs of supply would lead to fur
ther reactions from users and carriers. 

I I 
I I 
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Direct complements 

Possible usage 

27 



Assessing proportionality Commercial Communications September 1996 

28 

The impact on the carriers 
This requires evaluation of how a com
mercial communications regulatory meas
ure on a medium or a cultural/sporting 
event will affect the behaviour of that car
rier. This will depend on the commercial 
response it will make to compensate for 
the consequent restriction (Readers are 
again referred to the Working Document 
for a more detailed explanation of these 
potential reactions.) 

The chain reaction will thus be as
sessed and the overall impact on the final 
receiving group (the general public, mi
nors, consumers, etc.) can be evaluated. 

Taking our example, professional services 
are offered both to businesses and to in
dividuals (consumers). They could there
fore be considered to be advertised as a 
mass market service offered on a personal 
basis. Thus, in Figure 2 the solid lines 
suggest the most likely combinations of 
commercial communications mix that 
would be used by the typical mass mar
ket professional service provider (adver
tising of all forms, direct marketing and 
some sponsorship). The broken lines 
show other forms of service that he could 
use to back up these tools, namely, qual
ity promotions, as well as some PR. The 
other key elements of a marketing mix of 
a professional service provider will obvi
ously be the price and the distribution 
strategies where one could imagine that 
large professional service firms benefit 
from having networks of offices under 
the same brand name. 

The first direct impact on the commer
cial communications chain of the applica
tion of the measure to ban all forms of 
advertising for such services is on the car
riers and more specifically those media 
which are restricted in selling advertising 
space and time to these professional serv
ice suppliers (see Figure 1). One could 
expect that specialised professional service 

publications and ce1tain business-to-busi
ness titles or specialised consumer maga
zines would be severely hit, wh~reas more 
general media would lose some revenue 
although this may be easily substituted 
with other forms of advertising (in a real 
evaluation all this would be checked 
through consulting interested parties). The 
characterisation of the chain reaction 
therefore begins with the 'carriers' in Fig
ure 1. For each of the affected types of 
media or carriers (which the policy-maker 
can easily check), an assessment of the po
tential reactions to the loss of these com
mercial communications vehicles is made. 

Working down through Fig~re 1, the 
next step of the chain consists of assess
ing the effect on commercial communica
tions service suppliers. Those specialised 
in supplying advertising services to the 
professional service sector will experi
ence a loss of demand (e.g. , those adver
tising agencies with. accounts for such 
clients to design Press and TV advertising 
campaigns). Assume that the restriction 
leads to a loss of economies of scale in 
such professional service provision be
cause the restricted profession accounts 
for the bulk of professional service adver
tising. This implies that advertising rates 
for other professions may increase or 
there may be a reduction of creative staff 
in this area. 

We then move further down Figure 1 
to the users' reactions and to Figure 2. 
Here, given that the substitution into di
rect marketing remains -possible, we find 
that such a shift is probable and that di~ 
rect marketing and sponsorship and PR of 
activities targeted at the users of such pro
fessional services increase their share of 
the marketing mix. Let us also assume 
that the restriction is not sufficient to in
cite users into a price war but that it also 
leads to marketing effort also being redi
rected towards distribution (notably 
through opening new offices). I 
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Working back-up through the chain, 
the shift in demand from display and me
dia advertising to direct marketing, spon
sorship and PR will lead to increased 
demand for suppliers specialised in pre
paring such commercial communications 
services. Whereas TV and other mass me
dia will have lost some business, special
ist magazines and journals, and other 
carriers targeted at the professions, will 
suffer severe restrictions. We can then note 
that, as far as the consumer target group is 
concerned, whilst they certainly no longer 
receive mass market advertising, they also 
lose access to an unbiased source of infor
mation that was previously supplied by 
specialist journals, for example, as a con
sequence of the measure. Furthermore, it 
follows that another policy target group (in 
the form of the press who have a role to 
play in terms of safeguarding opinion, for 
instance) are also affected. 

Finally, as regards the profession 
whose professional standards are sought 
to be kept at the highest level through the 
measure (i.e., by reducing the incentive to 
compete intensely, so that margins/salaries 
remain sufficiently high to attract well 
trained and high quality new entrants into 
the profession), the measure obviously re
duces competitive pressures that would be 
induced by mass advertising. However, 
the profession suffers from a reduction of 
specialist press which prevents the dis
semination of new information that would 
help it maintain high quality of service and 
it may also encourage the profession into 
an overtly non-competitive environment 
which could lead to exaggerated pricing 
and super profits, which are neither in the 
interest of the body of the profession nor, 
of course, in the interests of consumers. 

Assessment criterion B 

What are the objectives 
of the measure? 
It is obviously necessary to identify and 
specify the target objective of the measure. 
However, the European Court of Jusice's 
(ECJ) emphasis on this need is because of 
the recognition that a measure can have 
consequent effects on other policy objec
tives. For a national measure, such identi
fication is obviously required to evaluate if 
the legal principle of proportionality is 
met, since it is necessary to determine the 
reference point on which proportionality 
will be assessed. For any proposed Com
munity regulato1y action, this identification 
of objectives allows the appropriate legal 
basis to be determined and permits com
pliance with the principles of subsidiarity 
(for non-Internal Market based proposals) 
and proportionality (for all measures) to be 
assessed. 

Any proposed action justified to pro
tect a particular public interest (public in
terest objective) will be targeted at a 
particular group (minors, consumers, the 
general public, competitors, distributors, 
etc.). This group needs to be specified to
gether with the objective that the measure 
(at national or Community level) is seek
ing to achieve. The chain reaction needs 
to be used to identify which target (re
ceiving) group actually benefits from the 
national measure or the proposed Com
munity regulatory action. Working back it 
will then be possible to identify whether 
the invoked objective is actually being 
pursued. 

In the example, the measure is aimed at 
the protection of consumers by prevent
ing professionals from cutting back on 
training and offering cheap, but less 
qualitatively sound, professional services 
that could work against consumers' inter
ests. It also seeks to protect professional 
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The less specific 

the measure, the 

greater the risk of 
counter produc

tive effects. 

30 

standards . Given the chain reaction 
above, these invoked objectives are af
fected . 

Assessment criterion C 
Is the measure linked to 
the objective? 
The specifications, definitions, distinctions, 
criteria, etc., that are used to determine the 
content of the proposed measure should 
be directly linked to its objective. If they 
were not, the measure could be presumed 
to be arbitrary. 

It is therefore essential for the body de
ciding on the proportionality of a measure 
to have access to information regarding: 
any analytical studies undertaken prior to 
the measure being adopted; its explana
tory memorandum; the justification of its 
content; the context within which it was 
adopted and all other relevant data which 
influenced the decision. 

In the example, the link between the 
measure and the objective might be 
slightly arbitrary since it relies on the no
tion that a loss of competition (resulting 
from the ban of mass advertising) leads to 
higher quality services. 

The notion is that more competition 
immediately implies price wars which re
duce margins and therefore deter entry 
and training investments . This seems 
somewhat simplistic given that advertis
ing need not be based on price but can be 
based on quality differentiation which 
makes the market more competitive on 
quality C which is the aim of the measure) 
rather than competitive on price . 

Assessment criterion D 
Is the measure counter-productive? 
The proposed measure could create a 
counter-productive effect in relation to 
another general interest or Community 
objective. To measure this the indicator of 
selectivity could be helpful (i.e ., whether 

the measure is precisely targeted at the 
objective pursued). The less specific the 
measure , the greater the risk of counter
productive effects. The application of the 
chain reaction to the measure will help 
identify any potential counter-productive 
effects it may have. 

In the example, the restriction on certain 
media sales and commercial communica
tions services could have grave implica
tions for the specialised press. 

There may therefore be a negative 
spillover effect on the protection of plu
ralism in the media depending on the 
number of titles affected,for example, so 
this will need to be accounted for in the 
overall appreciation of the measure's pro
portionality. 

Assessment criterion E 
Efficiency of the measure 
The final criterion is designed to test 
whether the specific type and the degree 
of restriction of the measure are able to 
achieve the objective. The chain reaction 
assessment needs to be used to determine 
how the target group is affected and 
whether the key reactions might work 
against the pursued objective. 

More detailed information could be 
collected to allow for an assessment of 
the level of restriction beyond which the 
negative reactions would be likely to out
weigh the desired reactions. 

In the example, the measure may be rela
tively inefficient in protecting consumers 
since it may reduce competition in the 
market too much, thus allowing for super 
profits and excessively high pricing. 

Furthermore , a ban on advertising 
may also reduce qualitative competition 
thus leading to a less innovative profes
sion and therefore again consumers lose 
out. 

Finally, the severe impact or;i the spe-
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cialised press reduces information dis
semination within the profession as well 
as qualitative information supply to con
sumers and so ,again, quality of service is 
likely to suffer. Therefore, one can con
clude that the measure is generally ineffi
cient in meeting its key objective. 

By helping define the key character
istics of the measure , these five criteria 
will allow a relevant authority to be in a 
better position to decide on its propor
tionality and coherence. 

The final result: 
The link between the assessment 
results and the key criteria referred 
to as necessary for the EC] and /or 
the Commission to make its judge
ment. 

In relation to national measures 
The characterisation of the chain reaction 
assessment criterion 'A' could demon
strate that the objectives met by the meas~ 
ure differ from that or those which are 
implied (according to assessment crite
rion 'B'). Should these analyses reveal 
that the objective sought is missed and no 
other recognised public interest objective 
can be identified, the measure would be 
incompatible with Community law. 

With regard to whether the measure 
is 'appropriate', the evaluation of the 
chain reaction (assessment criterion 'A'), 
'the link with the objective' (assessment 
criterion 'C') and 'counter-productivity' 
(assessment criterion 'D') will help to ap
preciate whether this criterion has been 
met. 

For example , a relevant authority 
could come to the conclusion that a 
measure is somewhat loosely linked to 
the objective, has no counter-productive 
effect and is relatively efficient. 

As regards the 'level of restriction' part 
of the proportionality evaluation, the 'ef-

ficiency ' assessment criterion 'E' will be 
crucial in determining whether the level 
of restriction is really necessary for 
achieving the intended aim. 

Finally, as regards the 'alternative 
measures test' 1

, the application of the five 
assessment criteria to competing meas
ures will allow for the identification of the 
least restrictive measure. 

In relation to Community 
regulatory actions 
The characterisation of the measure with 
the five assessment criteria would also as
sist in avoiding incoherence, in particular 
avoiding counter-productive effects on 
other Community objectives. 

This should be achieved, when choos
ing between two measures , by actively 
seeking, and giving preference to , that 
measure which avoids counter-productive 
effects on other Community objectives. 

In relation to proportionality, the 
choice should be made in favour of the 
measure with the less restrictive effect on 
the targeted economic group. In some 
cases, of course, it may be impossible to 
avoid using a measure which is incoherent 
with other objectives or measures. In such 
cases, the methodology proposed will pro
vide the Commission with a tool assisting 
it in justifying the proposal. 

In the example: The Commission position 
on the application of such a national 
measure to advertising services emanat
ing from other Member States is that it ap
pears to be disproportionate. 

The 'appropriateness ' of the restric
tion on cross-border advertising services 
to the profession (Article 59), given its 
pursued objective of consumer protection 
(criterion B) and its potential arbitrariness 
(criterion C) and counter-productive ef
fect on media plurality (criterion D), 
would appear to raise doubts as to its pro
portionality. 

In relation to 

proportionality, 

the choice should 

be made in favour 

of the measure 

with the less 

restrictive effect 

on the targeted 

economic group. 
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Likewise, the measure is 'relatively in
efficient' (following the application of cri
terion E). 

Finally, the ECJ calls for the assess
ment of less restrictive measures . Given 
that the measure could be extremely in
efficient and might actually work against 
the interests of consumers, and that it has 
counterproductive effects in terms of me
dia pluralism and could be criticised as 
being of an arbitrary nature, alternatives 
should be considered (for example re
strictions on price advertising) before a 
decision was taken on the proportional
ity of the measure. 

For a Community proposal, alterna
tive measures ought to be considered. 

Again, alternative measures (such as 
advertising content provisions that ensure 
that competition is quality rather than 
price driven) would need to be examined 
given the doubts raised by the methodol
ogy as to the proportionality of the pro
posed measure. 

Conclusion 
This structured and transparent ap
proach to assessing the proportionality 
of a national regulatory restriction or the 
coherence of a proposed Community 

Cmnpanies could feel confident in offering their serv

ices across borders without having to check for any 
other regulatory conditions than those of their country 

of establishment. Likewise, consumers could achieve 

effective redress in the country from which the prob
lem they encounter originates. 
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proposal will allow for better informed 
and therefore more rapid decision mak
ing on these issues. In particular, by 
structuring the discussions on identified 
regulatory restrictions between the 
Commission and the Member States ' au
thorities in the proposed commercial 

communications policy Committee , it 
could lead to a rapid establishment of a 
far more effective regulatory framework 
in Europe for commercial communica
tions services. 

The case by case consideration of 
proportionality with this tool should al
low for agreement to be reached on how 
best to ensure that country of origin con
trol becomes the guiding principle of 
regulations on such services within Eu
rope . In this manner, companies could 
feel confident in offering their services 
across borders without having to check 
for any other regulatory conditions than 
those of their country of establishment. 
Likewise, consumers could achieve effec
tive redress in the country from which the 
problem they encounter originates. 

The resulting increased dynamism 
and competitiveness of the European 
commercial communications market 
would benefit all. It is therefore to be 
hoped that this approach to clearing up 
the current regulatory patchwork and le
gal uncertainty affecting the effective use 
and reception of commercial communica
tions in the European Community will be 
strongly supported by all interested par
ties who respond to the Green Paper. 

1 This final assessment is similar to the pre
vious one. It differs only in so far as the 
measure used for evaluation is not the spe
cific restrictive measure under assessment 
as such but another alternative measure 
which could result in a less restrictive ef-
fect. The objective of this step is) therefore) 
not to analyse the restrictive measure) but 
to identify other appropriate measures 
that could meet the objective whilst being 
less restrictive. 
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New Services and 
Advertising 

Jacques Bille, 
Chairman of EAT 
(European Advertising 
Tripartite) 

E
very day sees a new innovation in 
the multimedia landscape. The 
technology revolution is unfolding 

at such a speed that it is difficult to pre
dict, a few years ahead, the framework in 
which commercial communications will 
be operating. 

Thus, only just recently, thinking was 
dominated by interactive television projects. 
The experiments undertaken seemed to 
foreshadow a genuine revolution for televi
sion, whereby interactivity would change 
both its content and its relationship with 
viewers. Today, we know that if such per
spectives remain, they will no doubt take 
longer to find a concrete reality. 

At the same time, we have seen -
somewhat unexpected in its scale - an ex
plosion in the market for 'off-line ' and 
'on-line' services. 

The market for CD-Roms has in
creased dramatically, to such an extent 
that it seems like a new means of commu
nication as well as a new medium. Fur
thermore, the number of subscribers 
connected to the Internet and World Wide 
Web has grown at lightning speed. Eve1y 
day, hundreds of new commercial, edu
cational or informational Web sites are 
created. The penetration of personal com
puter equipment has reached levels never 
seen before . 

All these services are playing an in
creasingly important part in the daily lives 
of a growing number of people. How
ever, those commentators closest to the 
market also know that we are faced with 
great uncertainty: the proliferation of 
these services can only be an initial 
phase; selection will quickly follow. This 
will happen, first, when customer num
bers stabilise and, above all, when the 
services proposed will have proved their 
financial viability. It is at this level that the 
main problem is posed and it clearly ap
pears that advertising can and should play 
an essential role. For its part, it is ready. 

Off-line services 

First, off-line services. CD-Roms are now 
part of our everyday life. Until recently, 
they were still a high technology or luxury 
product. In the space of a few months , 
they have become almost an everyday 
object, fast becoming commonplace, and 
are finding a place quite naturally amongst 
other forms of communication. 
Games account for a large share of CD
Rom usage. Virtually all the children of 
Europe know them and an ever increas
ing number of households have the 
equipment needed to access them. CD
Rom games are becoming more and more 
sophisticated, and because of this their 
production costs are increasing. At the 
same time, the commercial proliferation 
of CD-Roms is encouraging a search to 
reduce their retail price as much as pos
sible. Only commercial communication 
can bridge this growing gap , whether it 
be directly through 'conventional' adver
tising or, more often, relatively elaborate 
forms of sponsorship. 

Jacques Bille 

Only commercial communication can bridge this 

growing gap, whether it be directly through 

'conventional' advertising or, more often, 

relatively elaborate forms of sponsorship. 

Other types of CD-Rom are also 
spreading very fast. These are used for 
communication and information pur
poses: for example , a presentation on a 
company or 'business-to-business' com
munication. These discs are both a me
dium for tra'nsmitting information and, at 
the same time, a communication product 
since they project a message that en
hances the value of the publishing firm. 
Across Europe, the level of CD-Rom capa
ble hardware in use and familiarity with 
this new mode of expression can vary, 
but nonetheless the trend is undeniable: 
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the CD-Rom has become a concrete real
ity and it is now a specific medium for 
commercial communication. 

On-line services 
The same can be said of on-line services. 
The recent MILIA exhibition at Cannes 
showed the speed and extent of these 
changes. Whether dealing with 'open' 

Moreover, the user of these services does 

not have unlimited .financial resources. 

What he wants first of all is a free service, 

such as that which he receives already 

from his radio or television 

services on the Internet or World Wide 
Web, or new 'closed' services offered by 
proprietary systems, they too have experi
enced exponential growth. Offering a Web 
site has become a communication priority 
for the majority of firms. Strategies vary. 
Some, for example, have sought, by creat
ing a site on the Internet, to reinforce their 
profile and create a place for communicat
ing or demonstrating products. Others 
wish to go further by establishing a more 
personalised contact with the public. This 
is the case, for example, with car manufac
turers who use the Internet not only to 
present their range of vehicles, but also to 
allow the consumer to fix an appointment 
with his or her local car dealer. 

Other firms take the final step and, if 
their product allows it, extend their dem
onstrations right up to the act of pur
chase. This is· true of a large number of 
commercial sites on the Internet; and the 
majority of firms producing mass con
sumption products have started working 
towards this end. They have chosen to do 
it either individually, or by coming to
gether around the concept of 'shopping 
centres'. Most of us who have browsed 
through the Internet have visited a certain 

number of these shops or shopping cen
tres as if we had been window shopping 
in our own town on a Saturday. 

Finally, to establish without doubt the 
advent of electronic shopping, the big 
mail-order firms are all installed on the 
Web and many are starting to show a sig
nificant turnover. In all cases , the product 
is shown, offered, then sold using a long
distance transaction system. Thus, the 
entire chain of commercial communica
tion is integrated because it naturally 
leads to the conclusion of a sale. 

Future uncertainties 
The evolution of such techniques still 
have a long way to run and, therefore, 
one needs to guard against any judge
ment or assessment which leaves no 
room to adapt to an unstable reality. 

Thus, who can predict how deregula
tion in the field of telecommunications 
will impact on the strategic choices of 
operators in the field of new services? Is 
a concentration of services unavoidable , 
especially in those countries with a lower 
cost-base for their telecommunications? Is 
this trend compatible with the multina
tional asperations of new media? Are we 
to fear new obstacles at borders when the 
services offered are totally oblivious of 
such borders? 

There are many such questions which, 
without necessarily being able to answer 
them, it would be best to anticipate. 

Advertising and financial viability 
Given the worldwide enthusiasm for 
these services and the real revolution of 
communication or commercial tech
niques that is implied, a serious uncer
tainty remains , namely that of financial 
viability. 

Nothing is less certain than the prof
itability of all these services which, it 
seems, everyone is rushing to offer. 
Moreover, the user of these services does 
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not have unlimited financial resources. 
What he wants first of all is a free service, 
such as that which he receives already 
from his radio or television. If a new serv
ice gives him a real benefit, he will be 
ready to pay according to the quality of 
what is offered to him. He is not ready to 
pay in advance a high price for a general 
subscription. Every service has, therefore, 
to find its own financial viability, either 
through sales to this client, or by other 
means. This is where advertising comes 
into play. As is the case for other tradi
tional media, such as television, radio or 
print, advertising will become an essential 
source of financing. 

For the time being, however, the in
volvement of advertising in these new 
services poses several problems: 

• First, its acceptability to users. Even if 
the strong resistance to commercial ad
vertising shown by the early pioneers of 
the Internet has now subsided, the user of 
these new services is still not ready to ac
cept intrusive messages and can, by a 
simple click, show his refusal to do so . 
This, therefore, for the commercial com
munication sector, creates a major crea
tive challenge to create a new form of 
advertising which will rely on dialogue 
and all the most appropriate forms of 
sponsorship. 

• The second problem for our industry 
is advertising evaluation. Costs are going 
to be high because viewers are basically 
fragmented despite their number. It is, 
therefore , essential for us to be able to 
evaluate this advertising. We need to put 
in place as quickly as possible means of 
measuring the viewership of these new 
services, which are adapted to our needs. 
We already know that counting contacts 
is a meaningless approach. Viewership 
research must find parameters that will 
enable us to understand the length of 

contacts and the quality and content of 
the dialogue involved. This is a second 
challenge we all face. 

• The third challenge is technical, 
namely that of the security of commercial 
transactions. At present this has not been 
achieved, which acts as an important ob
stacle to the development of 'electronic 
order' selling and thus the economic vi
ability of the entire system. On this issue, 
technical progress should soon give an 
answer, which will then allow those serv
ices dependent on direct selling to de
velop. 

• Lastly, the final challenge is ethical. It 

concerns, firstly, respect for personal pri
vacy and individual freedom. This is a 
major source of concern because the new 
services allow a very precise profiling of 
their users. This is, at the same time, one 
of their advantages and a possible source 
of abuse. We have to be alert. 

Equally, recent controversies have 
shown that the extreme freedom of ex
pression created by the new services 
could, if one is not careful, cause intoler
able situations. However, is it necessary to 
rush towards bans and regulations without 
prior debate? Moreover, here again, the 
multiplicity of national regulations would 
create disparities and obstacles which very 
quickly would act as new brakes to the 
free flow of the new services. Our answer 
is once again that freedom is indissoluble 
from responsibility. We think that our edi
torial and advertising self-disciplinary rules 
must be adapted to the new services, but 
that the self-regulatory principle must be 
reaffirmed. 

As far as we are concerned, thinking 
in this direction has started. Our existing 
self-disciplinary rules must be adapted 
and strengthened. We are already work
ing on it. 
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I
f you had asked different people at 
various times and places "what do the 
words advertising evaluation mean to 

you?", you might have got any of the fol
lowing answers: Nielsen, Starch tests, Day 
after recall, coupon response, persuasion 
tests, qualitative research, "Usage Pull", 
econometrics, tracking studies, the Aware
ness index, the IPA Effectiveness Awards, 
Media Marketing Assessment. And these 
aren't just different methodologies, they're 
attempts to do different things. Some aim 
to evaluate one ad against another, others 
the effects of campaigns over time. Some 
look for ad effects on sales, others on 
consumers ' minds. Some are geared to 
justifying or choosing budgets, some to 
creative decisions , and some to media 
optimisation. 

36 

We are now in the third of these ages, and 

(perhaps) beginning to pass into the fourth 

- which may not be an entirely good thing. 

The history of advertising evaluation 
is not just a story of changing research 
methodologies , but of changing mental 
models of what advertising is all about 
and of changing concerns and priorities 
for decision making. 

In this article I have attempted to sum
marise the history of advertising evalua
tion from these differing perspectives into 
four ages. This is , of course, a simplifica
tion, but I hope the overall pattern that 
emerges is reasonably accurate. We are 
now in the third of these ages, and (per
haps) beginning to pass into the fourth -
which may not be an entirely good thing. 

The First Age - Direct Response 
The first age of adve1tising evaluation was 
all about direct response. Claude Hopkins 
based his 1922 book Scientific Advertising 
on empirical results of coupon responses 
to mail order advertising. Scientific Adver-

tising was strongly influential - David 
Ogilvy was one later adman who regarded 
it as his bible - and it left behind it an idea 
that all advertising should be as account
able as direct response appeared to be, if 
only we could find the right tools to meas
ure it. It has given rise to a lot of misunder
standings when its ideas are applied to 
advertising for which the direct response 
model is inappropriate. It also represents 
a tradition, still alive today, that cumulative 
experience will enable us to develop sets 
of rules to ensure successful advertising. 

The Second Age -
Evaluating Executions 
It then occurred to some people that adver
tising might have an impact on consumers, 
without necessarily provoking them to clip 
a coupon. At about the same time as 
Hopkins was writing, Dr Daniel Starch in
vented a famous methodology that meas
ured whether people had noticed or read 
an ad. Dr George Gallup evolved a rival 
system, arguing that 'recognition' was not 
the most useful test, because people could 
recognise an ad without remembering what 
it was for. He thus invented 'recall, and took 
his share of the market. 

These became standard methods for 
researching press (and still survive today). 
When TV advertising became a major 
force , in the USA just after the war, an ex
army psychologist called Horace Schwerin 
saw an opportunity. In the war he had 
been investigating the effectiveness of in
ternal communications among the troops. 
An announcement on the Tannoy would 
ask all soldiers to go back to their quarters 
and change their boots after breakfast, 
while Horace was secretly putting chalk 
marks on all the soldiers' spare boots so 
that later he could count how many had 
actually responded. This type of experi
mental design is recognisable in the clas
sic Persuasion Test methodology which 
Schwerin invented in the 1950's. 
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Meanwhile in Cincinnati , Procter 
&Gamble asked a local research company 
called Burke to find a way of evaluating 
their ads. They came up with another sim
ple plan; the day after the ad 's been 
shown, ask how many people can re
member seeing it and what it said. 

These are among the dominant fig
ures who helped create the second age of 
evaluation. Although they take very dif
ferent approaches, you might notice two 
general points: 

1. Up to this point in time, the focus 
is almost entirely on individual ads , (or 
even individual insertions) . For this rea
son, there 's no hard and fast distinction 
between pre-testing and post-testing - it 's 
simply a question of whether the ad can 
be exposed more cost effectively in a 
laboratory situation, or in paid for media. 

2. The emphasis has not been on try
ing to relate overall advertising to overall 
sales. The received wisdom in every book 
I've seen before the 1970s is that sales are 
so remote from advertising, affected by so 
many different factors , that bottom line 
sales response is unreadable. Therefore 
all measurement is of - something else . 
Now I can 't believe that advertisers 
weren't looking at sales during this time -
Nielsen existed, after all! - but from the 
literature, it 's clear that they were consist
ently being told not to look for advertis
ing-sales effects in any formal way. 

So the second age of evaluation was 
about measuring consumer psychological 
responses to individual ads. The focus is 
on execution, not on budget. This reflects 
an environment where advertising budgets 
were taken for granted; everyone knew 
that advertising built business; and as the 
economy grew, advertising expenditure 
grew happily with it. The focus was on 
selecting executions which would 'outpull' 
the competition, and it was accepted that 
the difference between a good ad and a 
bad one was potentially huge. 

The Third Age • 
Campaign fvaluation 

The third age begins with a shift of 
perspective away from the individual ex
ecution and towards evaluation of the 
campaign working over time. At first there 
was still no systematic way of relating ad
vertising to sales, so the emphasis stayed 
on measures of recall, claimed behaviour, 
and brand image. This approach is first 
formally described in Russell Colley's 1961 
book, DAGMAR (a book rather unfairly 
derided today). In practice it very often 
meant asking questions every year or so 
on the annual U & A study, which could 
pose difficulties of interpretation if one 
survey took place just before an advertis
ing burst and the following one just after. 
So an improvement on this for campaign 
evaluation was the pre and post survey; 
and then, in the seventies, Millward Brown 
introduced the Continuous Tracking 
Study. 

Also in the seventies - this is in the UK
the econometricians arrived. Computers 
had already made large scale survey re
search manageable - now they offered the 
possibility of running complex regression 
analyses on large data sets so that the pre
viously obscure relationship between ad
vertising expenditure and sales could now 
be, as the phrase was, 'operationalised'. 

Econometric models found some very 
interesting things. One discovery seemed 
to be that differences in executions were 
not usually very large; advertising effects 
were much more driven by budget size. 
This was partly a function of what they 
were looking at. Advertising weight , 
which can easily be quantified, lends it
self to becoming an explanatory variable 
much more readily than a nebulous con
cept like 'creative quality'. 

The other thing the early models 
found was really alarming - for ad agen
cies. The good news was - there 's usually 

The received 

wisdom in every 

book I've seen be-

fore the 1970s is 
that sales are so 

remote from ad

vertising, affected 

by so many dif.f er

ent factors, that 

bottom line sales 

response is un

readable. 

37 



Measuring advertising Commercial Communications September 1996 

an advertising effect; the bad news - it 's 
usually very small. Small enough, in most 
cases, that if you ran a scenario without 
advertising, you might lose a little bit of 
sales, but you would make quite a lot 
more money. (When I came into this 
business, 'econometrics' was a dirty word 
in ad agencies.) 

At the same time , there was an in
creasing scepticism about whether the 
things measured in pre-tests and tracking 
studies - recall, image shift, and so on -
really reflected people 's behaviour. Brit
ish ad agencies, in particular, were point
ing out the weaknesses in many of the 
accepted methods when considered as 
actual predictors of sales. 

As the seventies came to an end, there 
was a paradox. It was, in the UK, seen as 
something of a creative 'golden age'. But 
as clients ' margins were squeezed tighter 
and tighter, and as previously growing 
markets became mature, more and more 
advertisers were asking themselves how 
much money they should spend on adver
tising - whether, indeed, they really 
needed to spend it at all. The emergent 
econometrics, the tendency of ad agencies 
to pooh-pooh any measurements related 
to short term sales performance and talk 
airily about an abstraction called 'brand 
image', were combining to create what 
Tony Twyman described as 'a myth of the 
ineffectiveness of advertising'. 

The other thing the early nwdels found was really 
alarming -for ad agencies. The good news was -

there's usually an advertising effect; the bad news 

- it's usually very small 
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It was against this background that 
Simon Broadbent conceived the IPA Adver
tising Effectiveness Awards, for papers 
which would marshal sufficient evidence to 
convince the most sceptical reader that ad
vertising did, at least in some cases, work 

The IPA Awards have been enor
mously successful in the two objectives 
they set. 

1. They have , to a great degree, re
versed the ineffectiveness myth. As the 
large volumes extend along the bookshelf 
(we're now up to no 8), they offer a for
midable weight of evidence to back up 
their title - Advertising Works . 

2. But perhaps even more important 
in the long run, they have put advertising 
evaluation much higher up the agenda, 
and stimulated an interest in it in agencies 
and elsewhere, and a series of debates 
about how to approach it. 

One such debate was the issue of 
'long term effects '. After the first four com
petitions , it was apparent that far too 
many papers were about sudden and dra
matic sales increases. Some had even paid 
for themselves in incremental sales! 

But if a dramatic sales uplift and a 
quick payback is the only definition of 
successful advertising, most advertisers , 
most of the time, are wasting their money. 
Most advertising expenditure is really jus
tified by keeping a brand attractive and 
profitable over the long term in a com
petitive marketplace. Unfortunately, this 
is far harder to prove. 

The IPA therefore created a category 
for what were initially called 'Longer and 
Broader Effects' , to encourage a different 
sort of entry. This has generated some 
classic cases including PG Tips, Andrex, 
and BMW. These make the point that 
from one year to the next it is not always 
possible to put a figure on the real con
tribution of advertising, but that looked at 
over the long term advertising can be 
seen as a vital cost of doing business, and 
a way to add competitive value to a 
brand. Econometric modelling continues 
to evolve and it is now recognised by 
many of its practitioners that explaining 
the short term blips in a sales graph does 
not necessarily measure the total contri-
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bution of advertising to sales . 
The IPA books epitomise the Third 

Age of evaluation in its maturity. Typi
cally, the winning papers recognise that 
there is no one foolproof way of relating 
cause and effect, but by combining the 
tools we 've got intelligently - sales analy
sis, tracking studies, and general market 
understanding - it 's possible to build up 
a reasonable picture of what's going on. 

The Fourth Age -
Research Nirvana? 
Meanwhile, I wonder if , unnoticed still 
by many of us in Europe, a fourth age of 
advertising evaluation is approaching. 

You must remember that the third age 
as I've described it didn't really happen in 
the United States. The picture I've de
scribed is very much based on my own 
knowledge of the UK market. 

The United States didn't buy into the 
more sceptical, uncertainty-tolerant cul
ture of account planning, or its emphasis 
on qualitative learning. Perhaps more sur
prisingly, they didn't for a long time buy 
into econometric modelling either (there 
are probably practical reasons for this). 
Ad evaluation in the States remained 
stuck in the second age - heavily quanti
tative systems for measuring consumer 
response to individual executions. Sales 
response as such was largely ignored. 

This started to change with the advent 
of scanning data. For some years now, 
clients in the USA have had access to a 
quantity of detailed sales data which we 
still don't match . In particular they can 
analyse sales by named account, which in 
the UK is largely made impossible by lim
ited retailer co-operation. 

What's more, there exist a number of 
single source panels where individuals ' 
purchasing and media behaviour are 
measured together, and where , by the 
magic of cable , split transmission experi
ments can be carried out. 

The easiest thing to detect with all this 
wealth of data was the effect of in-store 
promotion. In the States this is huge . Be
ing on promotion means you have dump 
bins full of product at a third of the price 
blocking every aisle. Not surprisingly the 
immediate effect on shifting product is dra
matic ( even though the longer term effects 
on the brand may actually be negative). 

It became possible for the researchers 
handling the data to produce a package 
which would compute exactly how much 
extra volume, and profit, any given promo
tion would produce- mainly by comparing 
store where the product was on promotion 
with stores where it wasn't. Suddenly the 
mystery was taken out of this aspect of 
marketing and , unsurprisingly , clients 
started moving most of their money into 
promotions. 

For advertising to compete, there had 
to be some way of evaluating it on a simi
lar basis. In this way America started to 
use econometric models, which they tend 
to call 'marketing mix models'. 

The strong difference in flavour be
tween the modelling tradition developed 
in the UK from the 1970s and the way 
modelling is conducted in the USA in the 
1990s is partly driven by a quantum leap 
in the amount of data involved. Modelling 
in the UK is still typically done at a na
tional level. In America, scanning data is 
now available at store chain level and 
given the importance of retail promotion 
it makes sense to build models at this 
level. Also remember that America is , like 
Europe, a collection of regional markets 
rather than one national market, so to 
cover the country as a whole requires 
many different models rather than one. 

At the same time the complexity of 
the database has exploded in every di
mension. The number of lines stocked in 
the average supermarket has exploded. 
Scanning data captures every variation, 
whether you want it or not. Goos,Y old bi-
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monthly Nielsens have been replaced by 
weekly figures; you can even have daily 
if you want it. Just to handle the data re
quires more computer power than most 
of us have got, let alone make sense of it. 
For that we 'll be dependent on modelling 
skills of a high order. Paul Baker of OHAL 
has said "it is no longer possible to look 
at the data to find out what 's happening". 
Well, he would , wouldn't he ... but he 
does have a point. 

At the same time, many clients have downsized or en

tirely dispensed with the research departments who 

might have helped make sense of this data explosion 
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In theory this sounds like it could be 
research Nirvana, where the effects of 
advertising can not only be precisely 
quantified, but our understanding of 
causes and effects lets us estimate the re
sults of different scenarios in advance. 
But simply having access to the data does 
not guarantee any greater precision in the 
answers to our questions about what to 
do. In fact the data explosion may even 
create more problems, as it forces a cer
tain industrialisation on what many once 
saw as the modelling craft. 

On the one hand, the techniques 
threaten to become so sophisticated and 
complex that they may, in a sense, escape 
from any human ability to follow them. 
When we get into expert systems and 
neural networks, we let the computer 
take on a level of responsibility which 
was previously under the control of the 
statistician. The answers we get will only 
be as good as the system - and these are 
uncharted waters. 

On the other hand, the ready avail
ability of software packages to all sorts of 
end users means that non-statisticians can 
start extracting apparent conclusions 
without understanding the limitations of 
what they're doing. Again, the black box 

may be far from infallible. Do read the 
January 1994 issue of the JMRS, edited by 
Paul Freeman, who wrote there: 

"At least one virtue of the older, less 
penetrable environment, was that people 
looking for a quick, soundbite answer 
were sufficiently intimidated. Nowadays 
data sets can be rapidly molested by a 
wide range of people." 

At the same time, many clients have 
downsized or entirely dispensed with the 
research departments who might have 
helped make sense of this data explosion. 

However it works out, my prediction 
is that the fourth age of advertising evalu
ation will be dominated by sales analysis, 
computers, and huge data sets. Whether 
this proves an entirely happy develop
ment or not, I wouldn't like to say. But 
be warned. 

It is also important to repeat this cau
tion; that this scanning explosion so far 
applies to the world of packaged goods. 
There are many other, increasingly more 
important fields, where advertisers still 
dream of having robust regular data on 
sales. In these categories, we are still 
firmly stuck in the Third Age - at best. 

Conclusion 
John Maynard Keynes wrote: 

"Practical men, who believe them
selves to be quite exempt from any intel
lectual influences, are usually the slaves 
of some defunct economist." 

Likewise there are plenty of people 
involved in advertising who assume that 
their preferred way of researching it is just 
'common sense'. But perspectives which 
particular individuals regard as eternal 
truths, whether it's persuasion testing or 
tracking studies or trigger models , are all 
artefacts created at some point in history 
by a (more or less) inspired researcher. 
And created in response to a client's 
problem which may, or may not, resem
ble yours. 


