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FINANCIAL JNSTl1VTIONS 

fl INVEST1t1ENI' SERVICES AND CAPITAL ADEQUACY 

At its meeting on 29 June 1992 the Council adopted: 

- a political agreement on the main problems which had 
been blocking progress 'On the proposal for a Directive 
on Investment Services (ISD); 

- a po l i t i c a l agreement opening the way for a common 
position in the near future on the proposal for a 
Directive on Capital Adequacy of investment firms and 
credit institutions (CAD). 

The ISD is intended to bring about a single market for 
investment firms similar to that created for banks by 
the 1989 Second Banking Directive (SBD). The SBD 
already includes securities business in the list of 
activities in the annex to that Directive. On the basis 
of a minimal harmonization of regulatory requirements 
investment firms will be given a "European passport" 
en a b l i n g t hem , on the s t re n g t h of t he i r home - St a t e 
authorization, to branch and provide services into all 
t he Memb er S t a t e s . In add i t i on , a t the r e q u e s t of the 

Member States, provisions have been included in the ISD 
dealing specifically with certain characteristics of 
the markets in whi eh investment firms and banks carry 
on their investment business. 
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Certain of those provisions had 
blockage of the discussions on the 
June meeting was able to reach 
following points: 

given rise to a 
proposal. The 29 

agreement on the 

the "transparency" of transactions: the problem was 
to find a compromise on the nature and timescale of the 
information to be provided to investors concerning 
recent transactions on a market. The problem was posed 
by the differing requirements of order-driven markets, 
where such transparency does not raise any 
difficulties, and quote-driven (market maker) markets, 
where a trade-off has to be found between the 
desirability of making information available rapidly 
and t he n e e d no t t o expo s e mark e t maker s ' po s i t i ons , 
which could in turn damage the markets' liquidity: 

- direct access of banks to stock exchange membership: 
the compromise allows transitional periods of up to 31 
December 1996 (France, Belgium and Italy) or 31 
December 1999 (Spain, Greece and Portugal) for those 
Member States whose current legislation does not allow 
direct bank access. 

At the end of the second period, and in the light of a 
report drawn up by the Commission, the Council will 
have to decide by a qualified majority 

- whether to extend the derogation for the second group 
of countries: 

- the definition of regulated markets: 

the "concentration" requirement: certain Member 
States require that securities transactions be carried 
o u t on a r e g u l a t e d mark e t . Th i s po s s i b i l i t y ha s be en 
confirmed in the ISD on condition that the investor can 
give the intermediary authorization to execute the 
t rans a c t i on off -mark e t : t he n e c e s s a r y f o rma l i t i e s 
should not delay execution; 

the requirement to have a reporting system whereby 
intermediaries must notify for supervisory purposes to 
the competent authorities of their country of origin 
the transactions they have carried out: 

- the possibility for natural persons to have access to 
the investment services profession. The solution 
retained was to introduce a grandfathering clause for 
ex i s t i n g n a t u r a l p e r s on i n v e s t men t f i rms and t o l a y 
down precise conditions to be fulfilled by natural 
persons seeking authorization in the future. 
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Further meetings at a technical level will now need to 
be held to tidy up the text and to deal with a number 
of other outstanding issues. 

The proposal for a Directive on Capital Adequacy of 
investment firms and credit institutions is intended to 
lay down the own funds requirements to be met by 
investment firms and by credit institutions for the 
operations on their trading book. The risks to be 
covered are mainly the risk of price variations 
connected with changes in interest rates or the 
volatility of share prices, foreign exchange risk, 
counterparty risk and settlement risk. 

The problems to be solved were concerned with the 
approach t o be adopt e d t o me as u r e the s e r i s k s , the 
definition of the own funds intended to cover them, 
consolidation procedures and the treatment of large 
risks. 

The Council reached agreement on: 
- the definition of the trading book; 

t he de f i n i t i on of e l i g i b l e i t ems , i . e . of t he de b t 
instruments which would receive preferential treatment; 
- consolidated supervision; 

the calculation of the requirements linked to the 
foreign exchange risk, including allowance for 
correlation between currencies; 
- the definition of own funds; 
- the treatment of large risks; 

the inclusion of a review clause to allow for the 
po s s i b i l i t y of t a k i n g account of de v e l o pme n t s i n the 
work of the Basle Group of Banking Supervisors and of 
IOSCO, which are carrying out parallel work in the same 
area; 

t he f i x i n g of t he amount s of i n i t i a l cap i t a l t o b e 
held by new entrants; 
- the question of wcomitologyw. 

The two Directives (ISD and CAD) must enter into force 
s i mu l t an e o u s l y . The p r e c i s e d a t e w i l l b e f i x e d on t he 
basis of the date of definitive adoption of the ISD. 
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fl DIRECTIVE 92149/CEE W CONSEIL W 18 JUIN 1992 
PORTANT COORDINATION DES DISPOSITIONS LEGISLATIVES, 
REGLEMENI'AIRES Er AIHINISTRATIVES CONCERNANT 
L'ASSURANCE DIRECTE Al.JTRE QUE L'ASSURANCE SUR LA VIE, 
Er J«JDIFIANT LES DIRECTIVES 731239/CEE Er 881357/CEE 

(TROISIEME DIRECTIVE ASSURANCE NON-VIE) 

Cette directive a pour objet le complet achivement du 
marche interieur dans le secteur de l'assurance non
vie. Dis son entree en vlgueur (le 11711994) elle 
permettra: 

- aux entreprises d'assurance agreees dans un des Etats 
membres de realiser leurs activites dans toute la 
Communaute, par vole de succursales ou en llbre 
prestation de services, sur la base d'un seul agrement 
et sous le contriJle et selon les rigles de l 'Etat 
membre qul a livrt l'agrtment; 

aux preneurs d'assurance d'avolr accis a la plus 
large gamme de pro du l t s d' assurance off er t s dans la 
Communaute pour choislr parmt eux le plus adequat a 
leurs besoins et au meilleur prix. 

Le texte applique au secteur de l'assurance les 
principes d'agrtment unique de l'entreprise d'assurance 
et de contriJle de ses activites par l'Etat membre 
d ' o r i g i n e de l ' a s s u r e u r . Au t r eme n t d i t , l a Di r e c t i v e 
accorde aux entreprises d'assurance un "passeport 
europten" qui leur permet de realiser leurs activites 
par t o u t d ans l a Commun au t e . I l s ' a g i t par a /, l l e u r s de 
la dtmarche utilisee par la Communaute dans le domaine 
des services financiers. 

Le contr(Jle financier et prudentiel de l 'ensemble des 
activitts de l'entreprise d'assurance est attribue en 
ex c l u s i v i t t a l ' Et a t memb r e d ' o r i g i n e de l ' a s s u r e u r . 
Af i n d ' a cc om p l i r s a mi s s i on de s u r v e i l l an c e l a 
Directive autorise les autoritts competentes a 
effectuer des contriJles in situ des succursales que 
l'entreprise posside dans la Communautt. 

Un nombre considerable de dispositions de cette 
Directive a pour objet de garantir aux preneurs 
d'assurance la protection adequate dans tous les cas. A 
ce sujet, des dispositions concernant les aspects 
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financiers de l'entreprise, le droit du contrat et les 
conditions d'assurance et les systemes de contr~le a 
utiliser ont ttt prtvues. 

Pour ce qui est des aspects financiers de l'entreprise, 
la Directive a proctdt a la coordination des regles de 
reprtsentation, diversification, localisation des 
actifs reprtsentatifs des provisions techniques. Les 
regles de calcul des provisions techniques avaient dtja 
ttt coordonntes par la Directive sur les comptes 
annuels des entreprises d'assurance adoptte le 
1911211991. 

En matiere de droit du contrat et des conditions 
d'assurance, la Directive prtvoit des regles sur le 
droit applicable aux contrats d'assurance non-vie. Ces 
r e g l e s son t c e l l e s de l a De u x i eme Di r e c t i v e de 19 8 8 . 
Une modification est ntanmoins apportte pour ttendre le 
libre choix du droit applicable a l'ensemble des grands 
rlsques et non aux seuls rlsques de la branche 
"Transports". 

En mlme temps, la Directive permet aux preneurs 
d'assurance d'acctder a toutes les polices d'assurance 
offertes dans la Communautt , l 'Etat membre du preneur 
ne pouvant s'y opposer que lorsque ces polices sont en 
contradiction avec les dispositions ltgales d'interlt 
gtntral en vigueur dans cet Etat. Cette notion 
d'inttrlt gtntral doit ltre interprttte a la lumiere de 
la jurisprudence de la Gour de Justice et sous le 
contr~le final de cette institution. 

Un tltment fondamental de la Directive est l'adaptation 
des systemes de contr~le utilists par les Etats membres 
aux exigences d'un veritable marcht inttrieur. La 
Directive interdit l'utilisation par les autoritts de 
c on t r ~ l e de t o u t s y s t eme de cont r ~ l e s y s t t ma t l q u e a 
priori (approbation prtalable ou communication 
systtmatique) des polices et des tarifs. 

Dan s l e b u t de g a rant i r l e r e s p e c t de s d i s po s l t l ons 
re la t i v e s au x contra t s d ' assurance l e s Et at s memb re s 
pourront uniquement utiliser des systemes de 
c ommu n i c a t i on non - s y s t t ma t i q u e e t ex po s t de s po l i c e s . 
En revanche, aucun contr~le des tarifs n'est autorist a 
l'Etat membre d'accueil, celui-ci relevant de 
l 'exclusive compttence de l 'Etat membre d'origine de 
l'assureur. 
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Le systeme etabli par la Directive et deja utilise dans 
un nombre croissant d'Etats membres permet de garantir 
u n n i v ea u de pro t e c t i on ad t qua t de s cons omma t e u r s e t 
donne un r6le plus important a la concurrence pour 
permettre ainsi aux preneurs de chercher le produit le 
plus adapte a leurs besoins et au meilleur prix. 

Par dtrogation a ce systeme, la Directive prtvoit que 
dans les Etats membres ou l'assurance maladie se 
substitue partiellement ou entierement a la couverture 
fournie par un regime ltgal de stcuritt sociale, il 
peut it re exigt la communication systtmatique 
pre al a b l eme n t a l e u r u t i l i sat ion , des co nd i t i ons 
gtntrales et speciales a/in de vtrifier le respect des 
dispositions particulieres a cette modalitt 
d'assurance. Dans ce contexte des dispositions 
transitoires ont ttt prtvues en faveur de la Republique 
ftdtrale d'Allemagne a/in de lui permettre l'adaptation 
de son rtgime aux dispositions de la Directive. 

En/in, en ce qui concerne les monopoles d'assurance 
existant dans certains Etats membres, la Directive 
sup p r i me l e s d r o i t s d ' ex cl us iv i t t don t j o u i s sent 
certains organismes. A partir du 11711994 ces 
organismes ne jouiront plus de monopoles pour la 
realisation de ces activitts et les preneurs 
d'assurance pourront s'adresser a tout assureur dament 
agree pour la couverture des risques jusqu'a prtsent 
rtservts a ces organismes. 

La Directive devra itre appliqute par les Etat membres 
a compter du 11711994. Des rtgimes transitoires sont 
accordts a l 'Espagne, la Grece et le Portugal pour 
tenir compte de l'ampleur de l'effort que ces tconomies 
devront rtaliser. 

fl PROPOSAL FOR A THIRD COUNCIL DIRECI'RIVE ON THE 
COORDINATION OF LAWS, REGULATIONS AND AININISTRATIVE 
PROVISIONS RELATING TO DIRECT LIFE ASSURANCE AND 
AMENDING DIRECTIVES 791267/EEC AND 901619/EEC 

On 29 June 1992 the Council reached a Common Position 
on this Directive. 
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The rules and procedures lald down ln the llfe proposal 
are essentially the same as those which have been 
introduces for non-life insurance. An essential feature 
is to abolish prior control and systematic notification 
of policy conditions and tariffs by the authorities of 
the country in which an insurance product is sold. Each 
company will be supervised for all of its activities by 
the control authority of the state where it has its 
head office. This will be the case whether activities 
are conducted by way of establishment or services. 

These features, which are essential to open up the 
twelve still compartmentalized markets, are balanced by 
a number of measures strengthening consumer protection: 

the proposal contains a comprehensive set of 
actuarial principles for the calculation of technical 
reserves. The guiding principle ls that sufficient 
provisions have to be established right from the start 
of the contract to ensure that companies are always 
able to meet their obligations. Reflecting prudential 
p r a c t i c e i n the Member St a t e s , the p r i n c i p l e of a 
maximum technical interest is laid down, but not so 
rigidly as to prevent marketing of well-established 
products or to stifle innovation. Calculation bases and 
methods will be made available to the public in order 
to enhance transparency and facilitate comparison 
between products. 

- As for the Non-Life Directive, 
rules for the investment of 

the proposal sets out 
assets covering the 

technical provisions. 

The provisions introduced in the Second Life 
Di r e c t i v e r e g a r d i n g c on t r a c t l aw a r e ma i n t a i n e d : a s a 
rule, the law applicable to the contract will be that 
of the country of residence of the policy-holder, the 
law with which he is familiar. As in non-life insurance 
that law will be subject to the test of the criteria 
established by the Court of Justice in the 1986 co
insurance cases: in particular its provisions should be 
justified by the general good and be proportional, in 
order to avoid undue barriers to the free flow of 
insurance products. 

In view of the particular importance 
protection for life policy-holders 
additional measures will be introduced 
non-life insurance. 

of an adequate 
a number of 

as compared to 
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- the home state can ask for systematic notification of 
the bases used for the calculation of premiums and 
technical provisions; 

- an early warning procedure is foreseen where a host 
state has reason to suspect that the activities of a 
company operating on its territory endanger its 
financial solidity; 

the cooling-off period, first introduced by the 
Second Life Directive for policy-holders who entered 
into a contract through free provisions of services, is 
now extended to benefit all individual policy-holders; 

-in order to guarantee transparency for consumers in a 
market with an increasing variety of products, 
companies will be obliged to set out to each policy
holder in clear terms the essential elements of a 
contract before its conclusion and later when changes 
occur . The pro po s e d Di re c t i v e e s t a b l i she s a mi n i mum 
list which can be added to by lrlember States, where this 
would be necessary for the good understanding of the 
contract being offered. 

The Common Position, finally, envisages a 
l i be r a l i z at i on of the ex f. s t i n g reg f. me for mu l t i branch 
(or composite) companies. The current restrictions on 
e s t a b l i s hme n t and fr e e pro v i s i on of s e r v i c e s w i l l b e 
lifted, bringing composites into line with specialised 
companies. By contrast, it will not be possible to 
create new composites except insofar as life insurance 
companies may be authorised to extend their activities 
into health and invalidity insurance as the two other 
important lines of personal business. The principle of 
s e par a t e man a g eme n t and account i n g w i l l a pp l y t o a l l 
composites. 

fl INSURANCE COMMITTEE 

The 2nd meeting of the Insurance Committee was held on 
25th and 26th June 1992 in Brussels. The most important 
items discussed were: 
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a continued and in-depth discussion on supervisory 
problems posed by financial conglomerate groups 
containing both insurance undertakings and banks; 

discussion of the merits, 
implications of supervision of 
on a consolidated basis; 

means and practical 
insurance undertakings 

- examination of the Commission Report on the treatment 
of Community insurance undertakings in Third countries; 

the interpretation and legislative 
Commission Recommendation 92148/EEC 
Intermediaries. 

implications of 
on Insurance 

fl PROPOSITION DE DIRECTIVE W CONSEIL RELATIVE NJX 
SYSTEMES DE GARANTIE DES DEPOTS 

(C0lrf/921188final, JOCE C 163 du 30.6.1992, p. 6) 

La directive proposte vise a assurer a chaque dtposant 
(personne physique ou personne morale) d'etabllssements 
de credit ayant leur sl~ge dans la Communaute, en cas 
de crise financi~re de ces derniers rendant les dtpDts 
indisponibles pendant 10 jours constcutifs, le 
remboursement de l'ensemble de ses dtpDts a concurrence 
du versement d'une somme de 15.000 ECU dans un dtlai de 
3 mois. 

Pourquoi 15.000 ECU ? 

Plusieurs raisons: parmi celles-ci le fait que, selon 
les informations dont la Commission dispose, cette 
garantie couvrira la plupart des dtpDts puisque le 
n i v ea u mo yen de c e u x - c i e s t d ' en v i r on 2 . 5 0 0 ECU; u n e 
seconde raison est que cette somme de 15.000 ECU se 
situe juste au milieu des niveaux de couverture 
maximale existant dans les Etats membres. 

La situation est en effet la suivante (pour les banques 
commerciales): 



- 10 -

niveau maximal en-dessoys de 15.000 ECU (en sommes arrondies> 

Portugal - Grece 
Espagne 
Belgique - Luxembourg 
lrlande 

pas de garantie 
11 .700 ECU 
1 l .900 ECU 
13.200 ECU 

Soit 6 pays qui devront augmenter le montant garanti prevu 
dans leur systeme (au prevoir une couverture qui n'existe 
pas encore aujourd'hui) 

niveau maximal au-dessus de 15.000 ECU (en sommes arrondies) 

Pays-Bas 
Royaume-Uni 
Oanemark 
France 
I ta I ie 
Al lemagne 

17.400 ECU 
21.400 ECU 
31.500 ECU 
57.500 ECU 
511.000 ECU 
30X des f onds propres de 
1 ·etabl issement 
(pratiQuement 11 limite> 

La directive proposte laisse les Etats membres llbres: 

- d'ttendre la garantie aux dtposants des 
d ' t t a b l i s s eme n t s a y ant, l e u r s i e g e so c i a l 
Comm.unautt, 

succursales 
hors de la 

de limiter la garantle aux dtposants qui sont 
dtpourvus d'exptrience flnanciere (une liste limitative 
de dtpDts et de dtposants pouvant ne pas itre couverts 
figure en annexe de la proposition), 

de ne rembourser que 90% des dtpDts quand ces 
derniers sont inftrieurs a 16.650 ECU. 

Les systemes de garantie peuvent offrir a leurs membres 
une garantie d'un montant plus tleve, voire une 
couver tu re total e des depD t s, sous rt serve tout efo is 
d'en faire bent/icier obligatoirement les deposants des 
succursales des etablissements de credit adherents, 
implanttes dans d'autres Etats membres, et, a certaines 
conditions, les deposants des succursales implantees 
sur leur territoire, d'etablissements de mlme categorie 
ayant leur siege social dans un autre Etat membre. 



- 11 -

Cette directive compl~te le "filet de stcuritt" tisst 
autour des ttablissements de credit par les directives 
prudentielles (fonds propres, coefficient de 
solvabilitl,surveillance consolidle,grands risques ... ) 
en prlvision de la mise en vigueur au ler janvier 1993 
de l ' a gr I men t u n i q u e e t du cont r lJ l e de l a s o l v a b i l i t I 
par les autoritls de l'Etat du si~ge social. 

II PROPOSITION MJDIFIEE DE DIRECI'IVE W CONSEIL SUR LA 
SURVEILLANCE EI' LE CONl'ROLE DES GRANDS RISQUES DES 
EI'ABLISSEMENI'S DE CREDIT 

Apr~s la premi~re lecture au Parlement europlen le 
13 mai 1992, la Commission a prlsentl, le 22 juin 1992, 
une version modi/lie de sa proposition de directive en 
intlgrant plusieurs amendements proposls par le 
Parlement europlen et le Comitl lconomique et social 
(C016192/273 final, JOCE C 175 du 11.7.1992, p. 4). 

Le 29 juln 1992, le Conseil a arrltl sa Position 
Commune. 

II BANKING ADVISORY COMMITTEE 

The 33th meeting of the BAC took place on 2-31711992 in 
Brussels. The principal themes of the discussion were: 

cooperation between supervisory authorities in the 
light of the BCCI case: 

- financial conglomerates: 

- Payment systems: 
- follow-up to the Commission's Communication: 
- oral report by ldr. Padoa-Schioppa on the report 

to EC Central Bank Governors; 

pro b l ems r e g a r d i n g prude n t i a l r u l e s i n " off s ho r e " 
centres of the EC; 
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- "netting"; 

state of 
transposition 
legislation; 

progress on the application and 
into national law of Comm.unity banking 

report on the treatment of Community 
institutions in Third countries; 

credit 

host countries responsibilities under the Second 
banking directive and cooperation with home countries; 

oral report on work and co-operation with other 
international fora. 

The date for the next meeting has been set for 
1911111992. 

(I TREATMENI' OF EUROPEAN COMMJNITY FINANCIAL 
INSTITUTIONS IN THIRD COUNI'RIES 

(SEC/9211343 final) 

The Commission has approved on 15 July 1992 a report 
required by Community law (directives 891646/EEC, 
901618/EEC and 901619/EEC) examining the treatment 
accorded to Community credit institutions and insurance 
companies in third countries as regards establishment 
and the carrying-on of banking activities, and the 
acquisition of holdings in third-country credit 
institutions and insurance companies. The issue of 
cross-border services is not covered. 

This is the first such report to be drawn up since the 
adoption of the Community directives concerned. It 
covers 26 countries: Australia, Austria, Brazil, 
Canada, China, Czechoslovakia, Egypt, Finland, Hong 
Kong, Hungary, India,, Indonesia, Japan, Korea, 
Malaysia, Mexico, Norway, Poland, Philippines, 
Singapore, Switzerland, Sweden, Thailand, Taiwan, 
Turkey, United States. 
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The report draws attention to a wide variation in the 
treatment which EC financial institutions receive, 
ranging from relatively liberal access and operating 
conditions in some markets to cases of discrimination 
or other impediments to the ability to enter and 
compete in third country financial sector markets. 

The Commission has concluded that improvements in the 
conditions of access to and operation in the financial 
services sector must be sought with a majority of third 
countries with which the Community has not yet 
concluded agreement in that sector. The Commission has 
the right in cases of denial of national treatment to 
enter into negotiation without seeking a specific 
mandate from the Council; in other cases the Commission 
is empowered by the directives to seek a negotiating 
mandate from the Council. 

In practice, the Commission is already negotiating on 
financial services on behalf of the Comm.unity in the 
framework of the Uruguay Round services negotiations. 
The Comm i s s i on cons i de r s t ha t t h i s i s the r i g h t for um 
for negotiations, and therefore will continue to 
negotiate in that context with a view to reaching an 
acceptable degree of market access and operating 
conditions. 

The Commission considers that it is neither necessary 
nor a ppr op r i at e at t hi s s tag e to take any measures in 
accordance with Article 9(4) of the Second banking 
directive (and corresponding provisions of the 
insurance directives) to limit or suspend decisions on 
requests for authorizations and the acquisition of 
holdings. 

The Commission, however, is concerned to ensure genuine 
market opening in that context, and reserves the right 
to reconsider the position in the light of the outcome 
of the Uruguay Round. In any event, Comm.unity 
directives provide for further reports as necessary in 
the future. 



- 14 -

ROJT DES SOCJE'l'ES 

fl COlrMJNICATION DE LA COltNISSION All CONSEIL Er All 
P.ARLEMENI' SUR LES ORIENI'ATIONS EN MATIERE DE FISCAL/TE 
DES ENI'REPRISES DANS LE CADRE DE L'APPROFONDISSEMENI' W 
MARCIIE INI'ERIEUR 

(SEC/9211118 final) 

La Communication adopte par la Commission le 241611992 
pre s en t e l e s p r em i e r e s rt a c t l ons au x c on c l us l ons e t 
recommendations formulees par le Comitt Ruding (v. 
•News from DG xv· no.2192) a la lumiere de ses travaux 
intern e s a ins i q u e des reflex ions real i sees par des 
enceintes internationales et par certains Etats 
membres. Sur cette base, la Commission a l'intention 
d'ouvrir un large debat avec les milieux concernts des 
Douze, avant de formuler a partir du deuxieme semestre 
de 1992 des propositions legislatives. 

Nouvelles orientations 

- A l 'ins tar du Comitt Ruding, la Commission considere 
hautement souhaitable l'tlargissement du champ 
d'application de la directive •meres-filiales• 
(901435/CEE), a toutes les entreprises meres 
assujetties a l'imp~t sur les societes, quelle que soit 
leur forme juridique. 

- La Commission estime egalement ntcessaire d'elargir 
le champ d'application de la directive •fusions• 
(901434/CEE) et de l'etendre a tous les types de 
societts, y compris les entreprises individuelles pour 
les seules operations qui les concernent, c'est-a-dire 
les apports d'actifs. 

Des propositions de directive seront prtsentees d' ici 
la fin de l'annte dans ces deux domaines. 

- La Commission approuve tgalement la recommandation 
qui l'invite a instaurer une procedure appropriee pour 
les ajustements des prix de transfert optrts par les 
administrations nationales. Il s'agit de completer le 
mtcanisme de suppression des doubles impositions a 
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po s t e r i or i ( l a con 'V en t i on de 1 9 9 0 , 9 0 I 4 3 6 I GEE) par u n e 
procedure de concertation prealable a toute correction 
des prix de transfert. La Commission part du principe 
que le prix fixe dans des conditions de pleine 
concurrence doit ltre la base des prix de transfert. 

- La Commission entend proposer, en coordination avec 
l e s Et a t s memb r e s , u n e a ppr o c he commune de l a 
definition et du traitement de la sous-capitalisation. 
Il s'agit de prevenir les doubles impositions qui 
resultent de la coexistence de regles et 
d'interpretatlons differentes dans les douze Etats 
membres. C'est par exemple le cas de la requallfication 
unilaterale par une administration nationale en 
•dividendes•, de flux d'lnterlts payes entre deux 
societes liees situees dans des Etats membres 
differents. 

- La Commission estime egalement qu'il est ntcessaire 
d ' e t a b l i r de s r e g l e s commune s en ma t i er e d ' a l l o c a t i on 
des frais de siege alnsi qu'une definition commune des 
cotlts a charge de l'actlonnaire afin d'eviter que ni 
les frais de siege, ni ces cotlts, ne soient deductibles 
dans aucun Etat membre. La Commission va entamer les 
consultations necessaires. 

En accord avec le Comite Ruding, la Commission 
souhaite inviter les Etats membres a completer le 
re s ea u de s con 'Ven t i ons c on c l u e s en t r e Et a t s memb r e s 
pour regler certaines situations de double imposition. 
En outre, la Commission veillera a ce que les 
conventions conclues par les Etats membres avec des 
pays - t i e r s r e s p e c t en t s t r i c t eme n t l e s r e g l e s de non -
discrimination du Traite et l'acquis communautaire 
resultant des directives adoptees en 1990. 

- La Commission propose d'entamer un dialogue avec les 
Etats membres au sujet de la neutral i te du trai tement 
des dividendes de sources etrangeres par rapport a ceux 
de source domestique, afin d'eviter que les premiers ne 
soient soumis a une fiscalite plus lourde. 

- Les taux, bases d' imposition et systemes d' imptJt sur 
les societts. 
Au dela du renforcement de l'elimination des doubles 
impositions lites aux flux de revenus transfrontaliers, 
le Comite Ruding propose une serie de mesures relatives 
aux taux, a la base, aux systemes d' imptJts sur les 
so c i e t e s . Ma i s , d ' u n e fa~ on genera l e , c e s s u g g e s t i ons 
vont sou-vent au-de la de ce qui est strictement 
necessaire au plan communautaire. 
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La Commlssion est en train d'examiner ces suggestlons 
et elle estime que l'idte d'un taux minimum 
communautaire pour l'impDt sur les socittts mtrite une 
rtflexion approfondie. 

Pour le moment, la Commission se propose d' engager de 
plus amples discussions avec les Etats membres sur le 
p r i n c i p e e t l e n i v ea u d ' u n t au x mi n i mum. Le n i v ea u de 
30% propose par le Comitt Ruding pourrait sembler trop 
tlevt, en particulier au vu des mesures nationales 
d'alltgement pour les petites et moyennes entreprises. 

En ce qui concerne un taux maximum de l'impDt sur les 
socittts, la Commission n'en volt pas la ntcessltt. 

En ce qul concerne la base d'imposltion des benefices 
des entreprises, la Commission consid~re que les 
suggestions du Comitt Ruding doivent ltre approfondles. 

Par allleurs la Commission, dans le cadre de sa 
politique en faveur des petites et moyennes 
entreprises, souhaite avancer dans la rtflexion sur 
l'ouverture d'un droit d'option en faveur de 
l'assujettissement a l'impDt des socittts pour les 
entreprises non constitutes en socittts de capitaux 
actuellement soumises dans la plupart des cas a l'impDt 
sur les revenus. Cette mesure renforcerait la capacitt 
d'auto-financement des PME, le taux de l'impDt sur les 
socittts ttant dans la plupart des Etats membres 
inftrieur au taux marginal de l'lmpDt sur le revenu des 
personnes physiques. 

La Commission a tgalement l'intention d'approfondlr un 
autre sujet reprtsentt par les mesures d'lncltation 
fiscale dont le rDle peut ltre important dans des 
d oma i n e s t e l s q u e l a promo t i on de l a r e c her c he e t l a 
protection de l'environnement. 

fl RUDING REPORT 

"Report of the Committee of Independent Experts on 
Company Taxation." Luxembourg, Office for Official 
Publications of the E.G. ,1992,463 p. ,ISBN 92-826-4277-1 
Price (excluding VAT) in Luxembourg: ECU 47 
(version fran~aise disponible fin septembre 1992) 
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fl PROPOSITION DE DIRECTIVE IXJ CONSEIL MJDIFIANI' LA 
DIRECTIVE 7 7 I 91 I CEE CONCERNANI' LA CONST !TUT ION DE LA 
SOCIEl'E ANONYME AINSI QUE LE MAINI'IEN El' LES 
MJDIFICATIONS DE SON CAPITAL 

(JOCE C 8, 12.1.1991, p.5 et JOCE C 317, 7.12.91, p.13) 

Le 18 jutn 1992, le Consetl a adopte sa Posttton 
Commune sur cette proposttton de directive. 

1'1:-XT CGMP Llfl'ED 2 2 . 7 . 1 9 9 2 




