


DECISIONS

M Euro: conversion rates

The European Union Council of Ministers was set to meet on
31 December 1998 in order to fix the conversion rates
between the European single currency and the currencies of
each of the Member States joining the euro area, on the
basis of a proposal from the European Commission. The
basis of the decision was the market value of the ecu, as
determined by the central banks on the morning of
31 December by teleconference. It will be remembered that
the value of the euro was fixed on the basis of EUR1 being
equal to ECU I, the European currency unit, which is now
replaced by the euro.

M The ECB is ready for the euro

The powers of the European Central Bank (ECB) were
strengthened, and its area of action extended, thanks to the
three regulations adopted by the EU Council on 23
November. The regulations increase the efficiency and cred-
ibility of the ECB, in place since July 1997. Under the first of
them, the ECB can impose minimum reserves on banks in
the euro area. The nature and scale of these reserves are
defined by the regulation. What is more, the ECB has the
right to impose financial sanctions on banks which do not
comply. The second of these regulations deals with the sta-
tistical data which the ECB must collect from the institutions
and organisations of the countries in the euro area. It speci-
fies the information to be obtained, and gives the ECB the
power to check it for accuracy and, once again, impose sanc-
tions on those bodies which fail to carry out their obliga-
tions. The third regulation sets out the rules the ECB must
respect when imposing sanctions, where it has the power to
do so. The upper limit for fines shall be EUR 500 000 and for
periodic penalty payments EUR 10 000 per day of infringe-
ment. The European Court of Justice shall have jurisdiction
over any disputes concerning sanctions.

M Exchanging data between administrations

The administrations of the 15 European Union countries
should be able to communicate more easily with one anoth-
er, and with European institutions, thanks to a more exten-
sive and improved telematics network. This is the goal of the
second phase of the programme for the electronic inter-
change of data between administrations (IDA), approved by
the EU Council on 27 November, prior to a final examination
by the European Parliament. The first phase of the pro-
gramme ran from 1995 to 1997. The second phase will last
five years in all. Until the year 2000, it will consist of two
parts: (i) defining objectives, priorities and key measures
and identifying projects of common interest; and (ii) ensur-
ing the interoperability of the national networks. The first
part will have a budget of EUR 38.5 million, and the second
part a budget of EUR 33.1 million.

B Better cross-border mail

Cross-border mail should soon be delivered more quickly
throughout the European Union. The European Commission
announced on 1 December that it intended to authorise an
agreement between 12 national postal operators which
entails a sharp increase, by 2001, in the sums which they
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pay one another (the so-called terminal dues). In order that
the agreement be acceptable under EU competition rules,
the Commission demanded a substantial reduction in the
time taken to deliver cross-border mail. As from next year,
more than 90 % of it should reach the addressee within one
day after it has reached the country of destination at the lat-
est.

M A ‘green’ Eurovignette

A new Eurovignette for lorries will be in force throughout the

European Union from 1 July 2000, under provisions which
the EU Council approved on 1 December, but which still
await examination by the European Parliament. For the first
time, at the European level, ‘clean” vehicles will pay less to
use public highways. Lorries with three axles will be charged
from EUR 750 to EUR 960 per year, and those with four axles
from EUR 1 250 to EUR 1 550, depending on their pollution
levels. The daily rate has been fixed at EUR 8 for all cate-
gories of lorries.

M State aid: procedural reforms

The procedures under which the European Commission
checks State aid to companies will soon become clearer and
more efficient, thanks to a regulation which the EU Council
approved on 16 November, but on which the European
Parliament has still to give its opinion. The text has a twofold
purpose. On the one hand, it codifies current procedures
resulting from Commission practice and the rulings of the
European Court of Justice, and, on the other, it reinforces the
checks carried out by the Commission. The latter will thus
be able to ask for the suspension, in certain cases, of aid
granted without its authorisation, or to order the provision-
al repayment of such aid at once. The Commission will also
be able to inspect companies when it has serious doubts as
to whether one of its decisions is being implemented. In
such cases, it will be assisted by the authorities of the coun-
try in question.

L1 IN BRIEF

The European Union Council and the European Parliament reached an
agreement on 24 November on two measures, to come into force on 1
January 1999, which seek to adapt the EU budget to the euro. The bud-
get will no longer be implemented in ecus but in euro, and it will be pos-
sible thereafter to implement sanctions against participating Member
States found to be running excessive deficits.

The arrival of the euro on 1 January 1999 wil! leave untouched the
exchange rate agreements between France and 15 African countries. In
taking this decision on 23 November, the EU Council specified that the
French Treasury must guarantee convertibility at a fixed parity between the
euro, on the one hand, and the CFA (African Financial Community) and
Comorian francs, on the other.

Euro area countries will be able to issue euro collector coins — of a com-
memorative or other nature — but not before 1 January 2002, according
to a decision of the EU Council taken on 23 November. These coins, which
will be legal tender in the country of issue, will have to be readily distin-
guishable from euro coins issued for everyday use.

The existing cooperation between police and customs officers of EU
Member States will be continued, and even strengthened, thanks to a new
series of 51 projects, selected by the European Commission in early
November, in the framework of the OISIN programme, and financed
through the EU budget. The projects deal, in particular, with the fight
against trafficking of all kinds anJ terrorism. They make use of the latest
technologies for combating crime. Thanks to past OISIN projects, it has
been possible to break up criminal rings.

As from the end of spring 2000, all EU Member States will have to ban the
manufacture, import, sale, rental or possession for commercial purposes
of illicit devices which allow unauthorised access to encrypted services.



BACKGROUND

THE IMPORTANCE OF TRADE MARKS FOR THE ECONOMY

Office for Harmonisation
in the Internal Market
(trade marks and designs)

Trade marks are of primary importance for industry in a
market economy. Without them competition would not
be very transparent, and even non-existent in some
cases. In fact, it is difficult to imagine a market without
brands. How could the consumer decide which products
to buy if they all had the same colour, shape and packag-
ing?

A genuine market economy needs brands and a trade
mark law to protect them.

A company’s goods and services must be visible on the
market. If there were no trade marks and no trade mark
protection, the market would not function efficiently,
because the consumer would be helpless. A market with-
out protected brands is a market in which firms cannot
guarantee the origin of their products to consumers.
Price becomes the decisive factor, since the consumer
has no other criteria on which to base his or her choice.
Quality suffers because it has little or no market value.

Trade marks are essential elements, therefore, of an
innovative market. Instead of having only ‘grey’ products,
they ensure colour, novelty, creativity, quality and inven-
tion, because they can be rewarded by the market. Trade
marks make it possible for industry to communicate with
the public. They enrich and enhance the consumer’s rela-
tionship with the goods and services he or she buys, by
associating distinctive values with them. Without a solid
trade mark law and the effective protection of distinctive
elements, there cannot be a sound and proper market
economy. Competitors must be able to secure for their
own brands the consumer’s confidence, and be protect-
ed against counterfeiting or other unfair competition.

For all these reasons, trade marks are one of the main ele-
ments of a company’s strategy. This is evident if one
looks at some key figures. Thus, more than three million
national trade marks are registered in the industrial prop-
erty offices of EC Member States. Moreover, trade marks
are a company’s key asset. Their book value can be sub-
stantial. The most well-known trade marks can be worth
several billion euro.

The Community trade mark

The territorial scope of trade mark law, like that of all
industrial property legislation, is very strictly limited. If a
trade mark is protected in a given country, this does not
mean that it is automatically protected in another coun-

try. This also means that normally the law of a given
country will not take into account the protection, or non-
protection, of a particular trade mark in another country.
This situation is contrary to the idea of a single market.

The EU constitutes the most important integrated market
in the world, with its 370 million people and high living
standards. However, in order to make a genuine internal
market possible, the EU legislator had to create a
Community-wide instrument to protect trade marks.

It was only after many years of difficult negotiations that
the Council of Ministers adopted Regulation (EC)
No 40/94 of 20 December 1993 on the Community trade
mark. In doing so, the Council created a unitary trade
mark for the EU internal market, administered by a new
trade mark office located in Alicante, Spain. Applications
can be submitted to the office in any of the 11 languages
of the EU. However, the office as such works in only five
languages: English, French, German, Italian and Spanish.

Main characteristics
of the EC trade mark

The EC trade mark is a registered trade mark, which can-
not be acquired simply through use.

It can be used for either products or services and may
consist of any signs capable of being represented graph-
ically, particularly words, including personal names,
designs, letters, numerals, the shape of goods or their
packaging, provided that such signs are capable of dis-
tinguishing the goods or services of one undertaking
from those of another. This definition is a particularly
wide one. Therefore, enterprises will be in a position to
use all sorts of signs to distinguish their products or ser-
vices from those of their competitors.

The EC trade mark confers on the proprietor an exclusive
right, which enables him or her to prevent all third par-
ties not having his or her consent from using the sign in
the course of trade. The prohibition covers identical signs
or similar signs used by a competitor for the same type
of product as that for which the trade mark is registered.
In the case of trade marks which have a reputation in the
Community, this protection is even extended to products
and services for which the trade mark is not even regis-
tered. Such is the case if this use would cause an unfair
advantage or would be detrimental to the character or
reputation of the Community trade mark. The protection
conferred on the EC trade mark is thus great and very effi-
cient.
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To these elements must be added the fact that the EC
trade mark is valid and protects the trade mark proprietor
throughout the EU. There cannot be EC trade mark pro-
tection only in a part, however large, of the EU.

The advantages of the EC trade mark

The EC trade mark has several very important advan-
tages, notably that of simplicity. By means of a single
application, made at one location, protection can be
obtained for the entire EU. The application and registra-
tion proceedings can be in the applicant’s own language,
since all 11 EU languages can be used. All these opera-
tions can be handled by a single representative, if one is
needed.

Not surprisingly, the cost of protection through the EC
trade mark is much lower than the total cost of applying
to the different Member States or Benelux countries. The
official fees for EC trade mark protection are very rea-
sonable. The fees for the application and the registration
of a normal trade mark for three classes is EUR 2 075, as
compared with the total of the national fees of around
EUR 3 500. Moreover, the formalities are fewer as com-
pared with a number of national systems, and communi-
cation is made as easy as possible — fax, e-mail, ordinary
mail, etc., can be used.

However, the main advantage of the EC trade mark is
that it takes into account existing national systems. This
can be explained in the following way. When a company
applies for an EC trade mark, it can at the same time con-
solidate its trade mark holdings on a national basis by
means of a claim of seniority. This means that when
applying for the EC trade mark, the company notifies the
office in Alicante of the fact that it already holds national
trade marks, the rights to which it intends to maintain.
The seniority claim allows the company to maintain
these rights without having to continue to pay the
national fees. Should it decide to give up its EC trade
mark in the future, the company can fall back on its
national trade marks and maintain their seniority.

Because of this incorporation of the EC trade mark into
the existing national systems, an application for an EC
trade mark is always a good move — and at minimal cost.

It must also be stressed that the rights granted by the EC
trade mark can be maintained by genuine use in only one
EC Member State. In other words, one does not need to
use the EC trade mark throughout the EC; use in a single
Member State is sufficient. The Community trade mark is
therefore a valid instrument even for small enterprises
which do not wish to market their goods or services as a
whole.

The EC trade mark is assignable in whole or in part, and
licences, exclusive or not, are possible. This industrial
property right is thus an important asset for companies.

The unitary system of the EC trade mark makes for easy
enforcement against infringement and civil actions
before Community trade mark courts, their judgments
having Community-wide jurisdiction. Thus, a favourable
ruling against a counterfeiter in any of the European
Union countries will be enforced throughout the
European Union. This represents a considerable advan-
tage over national trade mark protection, where such
cross-border enforcement of a judgment can never be
fully obtained.

The EC trade mark: a success story

The Office for Harmonisation in the Internal Market
(trade marks and designs) was officially opened on 1
April 1996.

Since then the office has received more than 100 000
applications for EC trade marks. This is far more than the
original estimates. The applications have come from
more than 100 countries and territories. Clearly busi-
nesses around the world have recognised the importance
of the EC trade mark, and regard it as a major opportuni-
ty for their future.

Given the EU’s forthcoming enlargement, the EC trade
mark will pave the way for a more efficient and diverse
market not only in the EC but also in Europe at large. The
wider European market will therefore be a safer and bet-
ter place for busines. It is now up to businesses to take
full advantage of this new situation.
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The ban is being introduced under a directive adopted on 9 November by
the EU Council, in agreement with the European Parliament. The directive
is aimed, in particular, at pay-television, video-on-demand and electronic
publications.

The EU directive regarding the continuation of employment contracts in
the event of the transfer of a firm applies to a company in voluntary lig-
uidation which turns over part of its activities to another company, with
the latter giving orders to the employees of the former company. A ruling
along these lines was handed down by the European Court of Justice on 12
November in a case brought by a Belgian sales representative against the
company — in liquidation — which employed him as well as the compa-
ny which took over some of its activities.

Number plates which have on the left a vertical blue zone, with a circle of
12 yellow stars at the top and the letters, for example, GB for Great Britain
or IRL for Ireland, are now recognised throughout the EU. All Member
States must allow cars registered in another EU country and displaying
such a number plate to move about freely, under the terms of a regulation
which the EU Council adopted on 3 November.

A German-speaking citizen of another EU country, has the right to have
criminal proceedings conducted in his or her mother tongue in the
Italian region of Trentino-Alto Adige. This right is granted to German-
speaking Italians in this region. A ruling to this effect was handed down by
the European Court of Justice on 24 November in a case involving an
Austrian lorry driver, charged with drunken driving, and a German tourist,
who had in his possession a knife of a kind banned in Italy. German can
also be used in the Trentino-Alto Adige region in contacts with the admin-
istration.

INITIATIVES |

@ Encouraging seed capital

The European Commission launched a new seed capital ini-
tiative — ‘Risk capital for business start-ups’ (CREA in
French) — on 13 November, thus completing the measures
aimed at stimulating the creation and transfer of small and
medium-sized enterprises (SMEs). Over the period 1998-
2000, the EU budget will provide reimbursable advances to
new or recently created seed capital funds. Businesses with
up to 50 employees are eligible for investments under CREA.
This is the first European initiative in favour of the transfer of
enterprises. It has been estimated that for each failed trans-
fer, some three to five new businesses must be created in
order to maintain the same level of employment.

[J IN BRIEF

Some 210 training officers from EU consumer organisations have been
given training in important aspects of the transition to the euro, from
the consumer's viewpoint. Three two-day sessions, financed by the
European Commission, were held in November and December. The pro-
gramme covered legal, economic, psychological and sociological issues.
The Commission is also financing pilot projects for vulnerable sectors of
the pOﬁulation: the elderly, the poor, the visually handicapped and the
deaf. The aim is to prepare them for the advent of the euro through infor-
mation specially developed for them.

The free movement of services throughout the EU, for all companies
engaged in electronic commerce and established in the EU, provided they
comply with the law in their country of origin, is the aim of a directive pro-
posed by the European Commission on 18 November. The text seeks to
provide electronic commerce with a European framework, including har-
monised rules on such matters as electronic contracts and dispute settie-
ment,

A comprehensive package of measures aimed at limiting working time in
the sectors excluded from the existing directive was proposed by the
European Commission on 18 November. The measures in question con-
cern some five million workers in transport, fisheries and other maritime
activities, and doctors in training. The proposals take into account the char-
acteristics of the various sectors.

EU legislation on financial services must be properly implemented,
although new texts are needed in a few specific sectors, such as pension
funds and the recourse open to consumers. This is the conclusion reached
by the European Commission in a text adopted on 28 October and avail-
able on the Internet (http://europa.eu.int/comm/dg15).

PROGRESS TOWARDS THE SINGLE MARKET

The European single market is making progress. As of 15
October, the proportion of directives not yet implemented
in at least one EU Member State had fallen to 14.9 %, as
against 26.7 % a year ago (November 1997). This informa-
tion is contained in the latest edition of the single market
scoreboard, published by the European Commission on 3
November. The Nordic countries have transposed more
than 98 % of the directives, while Ireland and Luxembourg
are making slower progress — they still have some 6 % of
directives to transpose. The most difficult economic sec-
tors in this respect are telecommunications (only one third
of the directives have been transposed in all EU countries),
government procurement (40 %) and transport (47.9 %).
Infringement proceedings against recalcitrant Member
States relate particularly to the free movement of goods,
but the most difficult cases to resolve concern the trans-
port sector, taxation and the right of establishment.

OBSTACLES AS SEEN BY BUSINESSES

As many as 82 % of EU businesses with at least 10 employ-
ees are economically active — buying, selling or produc-
ing — in at least one other Member State. The figure is as
high as 92 % in the case of large companies and 87 % for
medium-sized ones, dropping to 77 % for small business-
es employing 10 to 49 people. These are among the find-
ings of a survey of more than 4 000 company managers,
carried out by the European Commission in September
1998, and published on 3 November. For 28 % of them,
the obstacles to trade between EU countries have not
changed during the last two years, while 23 % take the
view that they have diminished somewhat, and another
16 % feel the difference to be substantial. For 13 % of man-
agers, no obstacles remain. Large companies take a more
positive view of the matter than SMEs. As regards the
obstacles themselves, for 41 % of companies the main one
is the extra cost of ensuring that their products or services
meet the specifications laid down by other EU countries.
Test procedures or authorisations are seen as important
obstacles by 34 %, State aid in favour of their competitors
by 31 % and problems linked to VAT by 28 % (more than
one answer was allowed). Two thirds of the companies
facing obstacles have done nothing to overcome them.

Finding out the extent offriracy and counterfeiting in the European single
market, evaluating the effectiveness of existing rules, and suggesting new
ones are the aims of the Green Paper which the European Commission
adopted on 22 October. All interested persons can make themselves heard
until 2 March. The Green Paper can be obtained from the European
Commission, DG XV/E.3, rue de la Loi/Wetstraat 200, B-1049 Brussels; fax
(32-2) 29-93104; e-mail: E3@dg15.cec.be or from the Internet
(http://europa.eu.int/en/comm/dg15/dg15home.htmi).

The European Commission announced on 11 November that it would
assess or reassess all aspects of national schemes of State aid regarding
the direct taxation of companies. The paper in question clarifies the
implementation of EU competition rules in this particular area.

Banks, public services and all kinds of organisations will be able to adopt
the European system of environmental management and audit, if a pro-
posal submitted by the European Commission on 3 November is adopted.
The system, known as the eco-management and audit scheme (EMAS), has
been in existence since 1995, but is open only to industrial firms at pre-
sent. It encourages such firms to safeguard the environment in their activ-
ities, give proof of this through a system of independent checks and high-
light their efforts.
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