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87/416/EEC: Council Directive of 21 July 1987 amending Directive 85/210/EEC on the approximation of the
laws of the Member States concerning the lead content of petrol

OJ L 225, 13.8.1987, p. 33

393L0012
Council Directive 93/12/EEC of 23 March 1993 relating to the sulphur content of certain liquid fuels
OJ L 74, 27.3.1993, p. 81

‘ References preceding the number of the legal text are the corresponding CELEX documents.
* This text is not reproduced in this compendium.



1.5. MEASURES CONCERNING THE AWARD OF CONTRACTS '
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OJ L 129, 27.5.1993, p. 25
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90/531/EEC: Council Directive of 17 September 1990 on the procurement procedures of entities operating in the
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OJ L 297, 29.10.1990, p. 1
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Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative
provisions relating to the application of Community rules on the procurement procedures of entities operating in
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OJ L 76, 23.3.1992, p. 14

393D0324

93/324/EEC: Council Decision of 10 May 1993 concerning the extension of the benefit of the provisions of
Directive 90/531/EEC in respect of the United States of America

OJ L 125, 20.5.1993, p. 54

393D0425

93/425/EEC: Commission Decision of 14 July 1993 establishing that the exploitation of geographical areas for
the purpose of exploring for or extracting oil or gas does not constitute in the United Kingdom an activity defined
in Article 2(2)(b)(i) of Council Directive 90/531/EEC of 17 September 1990 and that entities carrying on such an
activity are not to be considered in the United Kingdom as operating under special or exclusive rights within the
meaning of Article 2(3)(b) of the Directive

OJ L 196, 5.8.1993, p. 55

393L0037

93/37/EEC: Council Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the
award of public works contracts

OJ L 199, 9.8.1993, p. 54

393L0038

93/38/EEC: Council Directive 93/38/EEC of 14 June 1993 coordinating the procurement procedures of entities
operating in the water, energy, transport and telecommunications sectors

OJ L 199, 9.8.1993, p. 842

CHAPTER 2 — SOLID FUELS

386Y1011(01)

Commission communication concerning the interpretation of the expressions ‘hard coal’ and ‘run-of-mine brown
coal’ mentioned in Annex I of the Treaty establishing the European Coal and Steel Community

0OJ C 254, 11.10.1986, p. 2

' This text is not reproduced in this compendium.
* This Directive will abrogate Directive 90/531/EEC when implemented by the Member States.
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2.1. FOREIGN TRADE
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77/707/ECSC: Decision of the Representatives of the Governments of the Member States of the European Coal
and Steel Community, meeting within the Council of 7 November 1977 concerning Community surveillance of
imports of hard coal originating in third countries

OJ L 292, 16.11.1977, p. 11

" 485D0161

85/161/ECSC: Decision of the Representatives of the Governments of the Member States of the European Coal
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OJ L 63, 2.3.1985, p. 20

2.2. INTERNAL MARKET

2.2.1. Intervention by Member States

393D3632
3632/93/ECSC: Commission Decision establishing Community rules for State aid to the coal industry
OJ L 329, 30.12.1993, p. 12

2.2.2. Information concerning investment projects

366D7022

ECSC High Authority: Decision No 22-66 of 16 November 1966 on information to be furnished by undertakings
about their investments

01J 219, 29.11.1966, p. 3728

373D2237

Commission Decision No 2237/73 (ECSC) of 20 July 1973 amending High Authority Decision No 22-66 of 16
November 1966 relating to the information to be supplied by undertakings regarding their investments

OJ L 229, 17.8.1973, p. 28

2.2.3. Prices and other conditions of sale

353D030

ECSC High Authority: Decision No 30-53 of 2 May 1953 on practices by Article 60(1) of the Treaty in the
common market for coal and steel

0J 6, 4.5.1953, p. 109

354D7001

ECSC High Authority: Decision No 1-54 of 7 January 1954 amending Decision No 30/53 of 2 May 1953
concerning practices prohibited by Article 60(1) of the Treaty in the éommon market for coal and steel

OJ P 1, 13.1.1954, p. 217

363D7019

ECSC High Authority: Decision No 19-63 of 11 December 1963 amending Decision No 30-53 of 2 May 1953 on
practices prohibited by Article 60(1) of the Treaty in the common market for coal and steel

OJ L 187, 30.12.1963, p. 2969

381D1834

1834/81/ECSC: Commission Decision of 3 July 1981 amending Decision No 30-53 on practices prohibited by
Article 60(1) of the Treaty in the common market for coal and steel

OJ L 184, 4.7.1981, p. 7
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372D0440

72/440/ECSC: Commission Decision of 22 December 1972 amending Decision No 30-53 of 2 May 1953 on
practices prohibited by Article 60(1) of the Treaty in the common market for coal and steel

OJ L 297, 30.12.1972, p. 39

364D7014

ECSC High Authority: Decision No 14-64 of 8 July 1964 on business books and accounting documents which
undertakings must produce for inspection by officials or agents of the High Authority carrying out checks or
verifications as regards prices

0OlJ 120, 28.7.1964, p. 1967

372D0443

72/443/ECSC: Commission Decision of 22 December 1972 on alignment of prices for sales of coal in the
common market

OJ L 297, 30.12.1972, p. 45

38482177

Commission Decision No 2177/84/ECSC of 27 July 1984 on protection against dumped or subsidized imports
from countries not members of the European Coal and Steel Community '

OJ L 201, 30.7.1984, p. 17

2.3. OTHER MEASURES

383D0083

83/83/ECSC: Council Decision of 21 February 1983 adding a number of products to the list in Annex I to the
ECSC Treaty :

OJ L 56, 3.3.1983, p. 25

CHAPTER 3 — GAS AND OIL AND ELECTRICITY
3.1. FOREIGN TRADE

3.1.1. Rules applicable to imports

386R1243

Council Regulation (EEC) No 1243/86 of 28 April 1986 amending Regulations (EEC) Nos 288/82, (EEC) 1765
and (EEC) 1766/82 on common rules for imports

OJ L 113, 30.4.1986, p. 1

394R0518

Council Regulation (EC) No 518/94 of 7 March 1994 on common rules for imports and repealing Regulation
(EEC) No 288/82

OJ L 67, 10.3.1994, p. 77

394R3285

Council Regulation (EC) No 3285/94 of 22 December 1994 on the common rules for imports and repealing
Regulation (EC) No 518/94

OJ L 349, 31.12.1994, p. 53

3.1.2. Rules applicable to exports

369R2603
Regulation (EEC) No 2603/69 of the Council of 20 December 1969 establishing common rules for exports
OJ L 324, 27.12.1969, p. 25
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382R1934

Council Regulation (EEC) No 1934/82 of 12 July 1982 amending Regulation (EEC) No 2603/69 establishing
common rules for exports

OJ L 211, 20.7.1982, p. |

3.1.3. Registration of imports

+ 380R0649

Council Regulation (EEC) No 649/80 of 17 March 1980 laying down the rules for carrying out the registration of
petroleum product imports in the European Community provided for by Regulation (EEC) No 1893/79'

OJ L 73, 19.3.1980, p. 1

380R0713

Commission Regulation (EEC) No 713/80 of 26 March 1980 implementing Regulation (EEC) No 649/80 laying
down the rules for the registration of petroleum product imports in the Community in accordance with
Regulation (EEC) No 1893/79?

OJ L 81, 27.3.1980, p. 15

3.2. INTERNAL MARKET

3.2.1. Licensing

394L0022

Directive 94/22/EC of the European Parliament and of the Council of 30 May 1994 on the conditions for
granting and using authorizations for the prospection, exploration and production of hydrocarbons

OJ L 164, 30.6.1994, p. 3

3.2.2. Security of supply

3.2.2.1. Stocks

368L0414

68/414/EEC: Council Directive of 20 December 1968 imposing an obligation on Member States of the EEC to
maintain minimum stocks of crude oil and/or petroleum products

OJ L 308, 23.12.1968, p. 14

372L0425

72/425/EEC: Council Directive of 19 December 1972 amending the Council Directive of 20 December 1968
imposing an obligation on Member States of the EEC to maintain minimum stocks of crude oil and/or petroleum
products

OJ L 291, 28.12.1972, p. 154

368D0416

68/416/EEC: Council Decision of 20 December 1968 on the conclusion and implementation of individual
agreements between governments relating to the obligation of Member States to maintain minimum stocks of
crude oil and/or petroleum products

OJ L 308, 23.12.1968, p. 19

375L0339

75/339/EEC: Council Directive of 20 May 1975 obliging Member States to maintain minimum stocks of fossil
fuel at thermal power stations

OJ L 153, 13.6.1975, p. 35

' This text is no longer in force as from 30.6.1981, but is included here as it constitutes a basic regulation.
! This text is no longer in force as from 31.12.1980, but is included here as the annex contains the scheme for the declaration by companies of
oil imports to Member States.
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3.2.2.2. Measures in the event of supply difficulties

37310238

73/238/EEC: Council Directive of 24 July 1973 on measures to mitigate the effects of difficulties in the supply of
crude oil and petroleum products

OJ L 228, 16.8.1973, p. 1

377D0706

77/706/EEC: Council Decision of 7 November 1977 on the setting of a Community target for a reduction in the
consumption of primary sources of energy in the event of difficulties in the supply of crude oil and petroleum
products

OJ L 292, 16.11.1977, p. 9

379D0639

79/639/EEC: Commission Decision of 15 June 1979 laying down detailed rules for the implementation of
Council Decision 77/706/EEC

OJ L 183, 19.7.1979, p. 1

3.2.3. Information concerning investment projects

372R1056

Regulation (EEC) No 1056/72 of the Council of 18 May 1972 on notifying the Commission of investment projects
of interest to the Community in the petroleum, natural gas and electricity sectors

OJ L 120, 25.5.1972, p. 7

376R1215

Council Regulation (EEC) No 1215/76 of 4 May 1976 amending Regulation (EEC) No 1056/72 on notifying the
Commission of investment projects of interest to the Community in the petroleum, natural gas and electricity
sectors

OJ L 140, 28.5.1976, p. 1

377R3025

Commission Regulation (EEC) No 3025/77 of 23 December 1977 applying Regulation (EEC) No 1056/72 on
notifying the Commission of investment projects of interest to the Community in the petroleum, natural gas and
electricity sectors

OJ L 358, 31.12.1977, p. 12

3.2.4. Prices

376L0491

76/491/EEC: Council Directive of 4 May 1976 regarding a Community procedure for information and consulta-
tion on the prices of crude oil and petroleum products in the Community

OJ L 140, 28.5.1976, p. 4

377D0190

77/190/EEC: Commission Decision of 26 January 1977 implementing Directive 76/491/EEC regarding a
Community procedure for information and consultation on the prices of crude oil and petroleum products in the
Community

OJ L 61, 5.3.1977, p. 34

381D0833

81/883/EEC: Commission Decision of 14 October 1981 amending Decision 77/190/EEC as regards the informa-
tion to be provided as to the prices of crude oil and petroleum products in the Community

OJ L 324, 12.11.1981, p. 19
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390L0377

90/377/EEC: Council Directive of 29 June 1990 concerning a Community procedure to improve the transparency
of gas and electricity prices charged to industrial end-users

OJ L 185, 17.7.1990, p. 16

393L0087

93/87/EEC: Commission Directive 93/87/EEC of 22 October 1993 amending Directive 90/377/EEC with regard
to the survey locations and regions in the Federal Republic of Germany

OJ L 277, 10.11.1993, p. 32

390L0653

90/653/EEC: Council Directive of 4 December 1990 laying down amendments for the purpose of implementing in
Germany certain Community directives relating to statistics on the carriage of goods and statistics on gas and
electricity prices

OJ L 353, 17.12.1990, p. 46

3.2.5. Use of resources

375L0405

75/405/EEC: Council Directive of 14 April 1975 concerning the restriction of the use of petroleum products in
power stations

OJ L 178, 9.7.1975, p. 26

3.2.6. Alternative fuels

385L0536

85/536/EEC: Council Directive of 5 December 1985 on crude-oil savings through the use of substitute fuel
components in petrol

OJ L 334, 12.12.1985, p. 20

387L0441

87/441/EEC: Commission Directive of 29 July 1987 on crude-oil savings through the use of substitute compon-
ents in petrol

OJ L 238, 21.8.1987, p. 40

3.2.7. Transit through major networks

390L0547
90/547/EEC: Council Directive of 29 October 1990 on the transit of electricity through transmission grids
OJ L 313, 13.11.1990, p. 30

392D01677

92/167/EEC: Commission Decision of 4 March 1992 setting up a Committee of experts on the transit of
electricity between grids

OJ L 74, 20.3.1992, p. 43

391L0296

91/296/EEC: Council Directive of 31 May 1991 on the transit of natural gas through grids
OJ L 147, 12.6.1991, p. 37
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CHAPTER 4 — NUCLEAR ENERGY

4.1. GENERAL

363R5007

Regulation No 7/63/Euratom of the Council of 3 December 1963 on rules of procedures of the Arbitration
Committee provided for in Article 18 of the Treaty establishing the European Atomic Energy Community

01J 180, 10.12.1963, p. 2849

358R5003

EAEC Council: Regulation No 3 implementing Article 24 of the Treaty establishing the European Atomic Energy
Community

0J 17, 6.10.1958, p. 406

4.2. INTERNAL MARKET

4.2.1. Supply

358X1101P0534
EAC Council: The Statutes of the Euratom Supply Agency
0J 27, 6.12.1958, p. 534

373D0045

73/45/Euratom: Council Decision of 8 March 1973 amending the Statutes of the Euratom Supply Agency
following the accession of new Member States to the Community

OJ L 83, 30.3.1973, p. 20!

360D0501P0776

EAEC Commission: Decision fixing the date on which the Euratom Supply Agency shall take up its duties and
approving the Agency Rules of 5§ May 1960 determining the manner in which demand is to be balanced against the
supply of ores, source materials and special fissile materials

0OlJ 32, 11.5.1960; p. 776

360X0601P0777

Rules of the Supply Agency of the European Atomic Energy Community determining the manner in which
demand is to be balanced against the supply of ores, source materials and special fissile materials

017 32, 11.5.1960, p. 777

375X0701

Regulation of the Supply Agency of the European Atomic Energy Community amending the rules of the Supply
Agency of 5 May 1960 determining the manner in which demand is to be balanced against the supply of ores,
source materials and special fissile materials

OJ L 193, 25.7.1975, p. 37

366R5017

Commission Regulation No 17/66/Euratom of 29 November 1966 exempting the transfer of small quantities of
ores, source materials and special fissile materials from the Rules of the Chapter on supplies

0] 241, 28.12.1966, p. 4057

374R3137

Regulation (Euratom) No 3137/74 of the Commission of 12 December 1974 amending Commission Regulation
No 17/66/Euratom of 29 November 1966 exempting the transfer of small quantities of ores, source materials and
special fissile materials from the rules of the chapter on supplies

OJ L 333, 13.12.1974, p. 27

' The Statutes of the Agency were amended upon the accession of Greece, Spain and Portugal (see accession documents), as well as by this
Decision.
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4.2.2. Financial Instruments

377D0270

77//270/Euratom: Council Decision of 29 March 1977 empowering the Commission to issue Euratom loans for
the purpose of contributing to the financing of nuclear power stations

OJ L 88, 6.4.1977,p. 9

377D0271

77/271/Euratom: Council Decision of 29 March 1977 on the implementation of Decision 77/270/Euratom
empowering the Commission to issue Euratom loans for the purpose of contributing to the financing of nuclear
power stations

OJ L 88, 6.4.1977, p. 11

390D0212

92/212/Euratom: Council Decision of 23 April 1990 amending Decision 77/271/Euratom on the implementation
of Decision 77/270/Euratom empowering the Commission to issue Euratom loans for the purpose of contribut-
ing to the financing of nuclear power stations

OJ L 122, 3.5.1990, p. 26

4.2.3. Information concerning investment projects

358R5004

EAEC Council: Regulation No 4 defining the investment projects to be communicated to the Commlssmn in
accordance with Article 41 of the Treaty establishing the European Atomic Energy Community

0J 17, 6.10.1958, p. 417

358R5001

EAEC Commission: Regulation No 1 determining procedures for effecting the communications prescribed under
Article 41 of the Treaty

01J 25, 27.11.1958, p. 511

4.3. SAFEGUARDS

376R3227

Commission Regulation (Euratom) No 3227/76 of 19 October 1976 concerning the application of the provisions
on Euratom safeguards

OJ L 363, 31.12.1976, p. 1

393R2130

Commission Regulation (Euratom) No 2130/93 of 27 July 1993 amending Regulation (Euratom) No 3227/76
concerning the application of the provisions on Euratom safeguards

OJ L 191, 31.7.1993, p. 75

4.4. RADIOACTIVE WASTE !

380D0237

80/237/Euratom: Council Decision of 18 February 1980 on the setting-up of an ad hoc Advisory Committee on
the reprocessing of irradiated nuclear fuels

OJ L 52, 26.2.1980, p. 9

392L.0003

Council Directive 92/3/Euratom of 3 February 1992 on the supervision and control of shipments of radioactive
waste between Member States and into and out of the Community

OJ L 35, 12.2.1992, p. 24

' These texts fall under the responsibility of DG XI, and are not included in the compendium.
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393R1493

Council Regulation (Euratom) No 1493/93 of 8 June 1993 on shipments of radioactive substances between
Member States

OJ L 148, 19.6.1993, p. 1

4.5. RADIOPROTECTION MEASURES

380L0836

80/836/Euratom: Council Directive of 15 July 1980 amending the Directives laying down the basic safety
standards for the health protection of the general public and workers against the dangers of ionizing radiation

OJ L 246, 17.9.1980, p. 1

38410467

84/467/Euratom: Council Directive of 3 September 1984 amending Directive 80/836/Euratom as regards the
basic safety standards for the health protection of the general public and workers against the dangers of ionizing
radiation

OJ L 265, 5.10.1984, p. 4

38410466

84/466/Euratom: Council Directive of 3 September 1984 laying down basic measures for the radiation protection
of persons undergoing medical examination or treatment

OJ L 265, 5.10.1984, p. 1

387D0600

87/600/Euratom: Council Decision of 14 December 1987 on Community arrangements for the early exchange of
information in the event of a radiological emergency

OJ L 371, 30.12.1987, p. 76

389L0618

89/618/Euratom: Council Directive of 27 November 1989 on informing the general public about health
protection measures to be applied and steps to be taken in the event of a radiological emergency

OJ L 357, 7.12.1989, p. 31

390L0641

90/641/Euratom: Council Directive of 4 December 1990 on the operational protection of outside workers
exposed to the risk of ionizing radiation during their activities in controlled areas

OJ L 349, 13.12.1990, p. 21

4.6, EURATOM COOPERATION AGREEMENTS '

4.6.1. Australia

281A0921(01)

82/672/Euratom: Agreement between the Government of Australia and the European Atomic Energy Commun-
ity concerning transfers of nuclear material from Australia to the European Atomic Energy Community

OJ L 281, 4.10.1982, p. 8

' The texts of Euratom Cooperation Agreements are mentioned here simply for reference but are not included in the compendium. The
complete texts are to be found in the Official Journal (references as above), and in the Collection of Agreements concluded by the European
Communities.
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4.6.2. Canada

259A1006(01)

Agreement between the Government of Canada and the European Atomic Energy Community (Euratom) for
cooperation in the peaceful uses of atomic energy

0] 60, 24.11.1959, p. 1165

278A0116(01)

78/217/Euratom: Amendment to the Agreement of 6 October 1959, in the form of an exchange of letters,
between the European Atomic Energy Community (Euratom) and the Government of Canada for cooperation in
the peaceful uses of atomic energy

OJ L 65, 8.3.1978, p. 16

281A1218(05)

82/52/Euratom: Agreement in the form of an exchange of letters between the European Atomic Community
(Euratom) and the Government of Canada intended to replace the ‘Interim arrangement concerning enrichment,
reprocessing and subsequent storage of nuclear material within the Community and Canada’ constituting Annex
C of the Agreement in the form of an exchange of letters of 16 January 1978 between Euratom and the
Government of Canada

OJ L 27, 4.2.1984, p. 25

285A0731
(Agreement of 6 October 1959: not in English)

4.6.3. United States
258A0629(01)

(Agreement between the European Atomic Energy Committee (Euratom) and the United States of America: not
in English)
260A0611(01)

Additional Agreement for cooperation between the United States of America and the European Atomic Energy
Community (Euratom) concerning peaceful uses of atomic energy

0J 31, 29.4.1961, p. 668

263A0622(01)

Amendment to the additional Agreement of 11 June 1960, as amended between the United States of America and
the European Atomic Energy Community (Euratom)

0J 163, 21.10.1964, p. 2586

272A0920(01)

74/254/Euratom: Amendment to the additional Agreement for cooperation of 11 June 1960 between the
European Atomic Energy Community (Euratom) and the Government of the United States of America

OJ L 139, 22.5.1974; p. 24

4.6.4. Russia

290A0315(01)

Agreement between the European Economic Community and the European Atomic Energy Community and the
Union of Soviet Socialist Republics on trade and commercial and economic cooperation

OJ L 68, 15.3.1990, p. 2
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4.6.5. International Atomic Agency

275A1201(01)

75/780/Euratom: Cooperation Agreement between the European Atomic Energy Community and the Interna-
tional Atomic Energy Agency

OJ L 329, 23.12.1975, p. 28

4.6.6. Non-proliferation of nuclear arms

(Agreement of 1976: not in English)

(Agreement between France, the European Atomic Energy Community and the International Atomic Energy
Agency: not in English)

278A0222(01)

78/164/Euratom: Agreement between the Kingdom of Belgium, the Kingdom of Denmark, the Federal Republic
of Germany, Ireland, the Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of the Netherlands,
the European Atomic Energy Community and the International Atomic Energy Agency in the implementation of
Article III(1) and (4) of the Treaty on the non-proliferation of nuclear weapons

OJ L 51, 22.2.1978, p. 1
(Amendment: OJ L 74, 16.3.1978, p. 40)

CHAPTER 5 — RATIONAL ENERGY USE AND RENEWABLE ENERGY SOURCES

5.1. RATIONAL ENERGY USE

378L0170

78/170/EEC: Council Directive of 13 February 1978 on the performance of heat generators for space heating and
the production of hot water in new or existing non-industrial buildings and on the insulation of heat and domestic
hot-water distribution in new non-industrial buildings '

OJ L 52, 23.2.1978, p. 32

38210885

82/885/EEC: Council Directive of 10 December 1982 amending Directive 78/170/EEC on the performance of
heat generators for space heating and the production of hot water in new or existing non-industrial buildings and
on the insulation of heat and domestic hot-water distribution in new non-industrial buildings

OJ L 378, 31.12.1982, p. 19

379L0531

79/531/EEC: Council Directive of 14 May 1979 applying to electric ovens; Directive 79/530/EEC on the
indication by labelling of the energy consumption of household appliances

OJ L 145, 13.6.1979, p. 7

389D0364

89/364/EEC: Council Decision of 5 June 1989 on a Community action programme for improving the efficiency
of electricity use

OJ L 157, 9.6.1989, p. 32

391D0565

91/565/EEC: Council Decision of 29 October 1991 concerning the promotion of energy efficiency in the
Community (SAVE programme)

OJ L 307, 8.11.1991, p. 34

! This text is not reproduced in this compendium.
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92/42/EEC: Council Directive of 21 May 1992 on efficiency requirements for new hot-water boilers fired with
liquid or gaseous fuels

OJ L 167, 22.6.1992, p. 17

392L.0075

92/75/EEC: Council Directive of 22 September 1992 on the indication by labelling and standard product
information of the consumption of energy and other resources by household appliances

OJ L 297, 13.10.1992, p. 16

393L0076

93/76/EEC: Council Directive of 13 September 1993 to limit carbon dioxide emissions by improving energy
efficiency (SAVE)

0OJ L 237, 22.9.1993, p. 28

5.2. RENEWABLE ENERGY SOURCES

392D0412

92/412/EEC: Council Decision of 29 June 1992 concerning the conclusion of a Cooperation Agreement between
the European Economic Community and the Republic of Finland on research and technological development in
the field of renewable raw materials: forestry and wood products (including cork) (‘Forest’ 1990 to 1992)!

OJ L 228, 11.8.1992, p. 33

392D0413

92/413/EEC: Council Decision of 29 June 1992 concerning the conclusion of a Cooperation Agreement between
the European Economic Community and the Kingdom of Sweden on research and technological development in
the field of renewable raw materials: forestry and wood products (including cork) (Forest) and the recycling of
waste (Reward)

OJ L 228, 11.8.1992, p. 40

393D0500

93/500/EEC: Council Decision of 13 September 1993 concerning the promotion of renewable energy sources in
the Community (Altener programme)

OJ L 235, 18.9.1993, p. 41

' This text is not reproduced in this compendium.
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(Information)

COUNCIL

COUNCIL RESOLUTION

of 16 September 1986

concerning new Community energy policy objectives for 1995 and convergence of the policies of

the Member States
(86/C 241/01)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having noted the Commission communication of 13
December 1984 on ‘Member States’ energy policies:
main issues for the future’ and the work carried out by
the Commission departments on ‘Energy 2000’,

Having noted the Commission communication of 31
May 1985 on new Community energy objectives,

Having noted the recent Commission communications to
the Council on various energy matters,

Having noted the
Parliament (*),

opinion of the European

Having noted the opinion of the Economic and Social
Committeg (%),

Having noted the opinion of the ECSC Consultative
Committee (%),

Having regard 1o its earlier resolutions of 17 December
1974 () and 9 June 1980 (%),

Having regard to its declaration of November 1983 on
the role of energy policy within the Community,

Whereas the adequate and secure availability of energy
on a satisfactory economic basis remains a prerequisite
for the pursuit of the economic and social objectives of
the Community and of the Member States;

Whereas, owing to current events on the energy market,
there is still considerable uncertainty as to the long-term
prospects for supply and demand; whereas it is

(*) OJ No C 88, 14. 4. 1986, p. 109.
(*) OJ No C 330, 20. 12. 1985, p. 8.
() OJ No C 190, 30.7. 1985, p. 3.
(*) O] No C 153,9.7. 1975, p. 2.
(*) OJ No C 149, 18. 6. 1980, p. 1.

“therefore essential that the substantial progress already

made in restructuring the energy economy be maintained
and, if necessary, reinforced within the Community;

Whereas,.in order to achieve this goal, priority should be
given, on the demand side, to containing energy
consumption to a greater extent and to restricting the
share of oil and, on the supply side, to ensuring that the
level of dependence on imported energy, and in
particular imported oil, is not unreasonable;

Whereas experience has shown that the framework
established by Community objectives is of considerable
value as regards the coordination and harmonization of
national energy policies;

Whereas such objectives clearly demonstrate to
consumers, producers and investors in the Member
States and to third countries that the Community and its
Member States are determined to improve their energy
supply conditions;

Whereas the role played by Member States, in the
energy policy context, in enabling market forces to
operate should be taken into account;

Whereas political commitment to Community objectives
entails effective monitoring of national policies and the
adoption of appropriate measures at Community level
and at national level to ensure their attainment;

Whereas these objectives, which are ambitious but
sufficiently flexible to respond to such changes as may
alter the energy market, offer indicative guidelines for
Community action and national policies without taking
the form of rigid planning instruments;
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Whereas, to put the concept of Community solidarity
into practice, Member States should, having regard to
their own characteristics in the sphere of energy and in
the light of their specific possibilities and constraints,
make efforts of comparable intensity;

Whereas the Community must have regular and appro-
priate information on Member States’ energy policies
between now and 1995 in order, on the basis of detailed
Commission reports, to be in a position to verify the
convergence of these policies in relation to Community
objectives and the extent to which these objectives have
been attained at Community level,

1.

e

emphasizes that the aim of any energy policy is to
enable consumers to have adequate and secure
supplies of energy under satisfactory economic
conditions, which is one of the prerequisites for
competitive structures and satisfactory economic
growth;

welcomes the results obtained over more than 10
years in the Community and in the Member States as
regards improving the energy situation, these results
deriving from the effectiveness of the policies
pursued;

points out that, possible short-term fluctuations on
the energy market apart, efforts made must be main-
tained and, if necessary, reinforced between now
and 1995 and beyond that date in order to reduce to
a minimum the risk of tension at a later date on the
energy market and in particular on the oil market;

. states that, in order to achieve the horizontal and

sectoral energy objectives defined below:

— each Member State and the Community as such
should continue to rely upon an appropriate
combination of policy measures and the
operation of market forces,

— the Member States should use these as a basis for
defining their energy policies and continue
efforts of comparable intensity, having regard to
their own characteristics in the sphere of energy
and in the light of their specific possibilities and
constraints;

. considers that the energy policy of the Community

and of the Member States must endeavour to achieve
the following horizontal objectives:

(a) more secure conditions of supply and reduced
risks of sudden fluctuations in energy prices
through:

— the development of the Community’s energy
resources under satisfactory  economic
conditions,

— geographical  diversification of  the
Community’s external sources of supply,

— appropriate flexibility of energy systems and,
inter alia, the development, as necessary, of
network link-ups,

— effective crisis measures, particularly in the
oil sector, .

— a vigorous policy for energy-saving and the
rational use of energy,

— diversification between the different forms of
energy;

(b) cost efficiency in the implementation of energy
policy measures;

(c) the application, in all consumption sectors and to
all forms of energy, of Community energy price
formation principles approved by the Council;

(d) greater integration, free from barriers to trade,
of the internal energy market with a view to
improving security of supply, reducing costs and
improving economic competitiveness;

(e) a search for balanced solutions as regards energy
and the environment, by making use of the best
available and economically justified technologies
and by improving energy efficiency, as well as
tzking account of the desire to limit distortions
of competition in the energy markets by a more
coordinated approach in environmental affairs in
the Community;

(f) the implementation, in appropriate frameworks,
for those regions which are less-favoured,
including those less-favoured from the point of
view of energy infrastructure, of measures
designed to improve the Community’s energy
balance;

(g) the continuous and reasonably diversified
promotion of technological innovations through
research, development and demonstration and by
rapid and appropriate dissemination of the
results throughout the Community;

(h) the development of the Community’s external
relations in the energy sector by virtue of a
coordinated approach, in particular, on the basis
of regular consultations between Member States
and the Commission;

. adopts for the Community as such the following

sectoral objectives which should be regarded as
indicative guidelines as regards their quantitative
aspects and which could be used as a guide for
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examining the convergence and cohesion of the
Member States’ energy policies between now and
1995:

(a) to achieve even greater energy efficiency in all
sectors and act to highlight specific energy-
. saving possibilities.

The efficiency of final energy demand (*) should
be improved by at least 20 % by 1995;

(b) to keep net oil imports from third countries
within reasonable proportions by maintaining a
policy of oil substitution and by continuing and,
if need be, stepping up oil exploration and
production in the Community, particularly in
promising areas or areas not yet exploited.

Oil consumption should be kept down to around
40 % of energy consumption and net oil imports
thus maintained at less than one-third of total
energy consumption in the Community in 1995;

(¢) to maintain the share of natural gas in the
energy balance on the basis of a policy aimed at
ensuring stable and diversified supplies and
continuing and, if need be, stepping up, natural
gas exploration and production in the
Community;

(d) to pursue efforts to promote consumption of
solid fuels and improve the competitiveness of
their production capacities in the Community,
taking into account the new possibilities opening
up on the market for uses of solid fuels with
greater added value.

The share of solid fuels in energy consumption
should be increased;

(e) to continue with, and step up, the measures
taken to reduce as much as possible the share of
hydrocarbons in the production of electricity.

The proportion of electricity generated from
hydrocarbons should be reduced to less than
15 % in 1995.

Taking account in this regard of the substantial
part played by nuclear power in the Com-
munity’s energy supply, it is agreed that, on the
basis of highest standards of safety, appropriate
measures must ensure that all aspects of planning

7.

10.

construction and operation of nuclear instal-
lations fulfil optimal safety conditions;

() to maintain the development of new and
renewable energy sources, including
conventional hydroelectricity, in particular by
continuing with the effort made and by placing
greater emphasis on  arrangements for
disseminating results and reproducing successful
projects.

The output from new and renewable energy
sources in place of conventional fuels should be
substantially increased, thereby enabling them to
make a significant contribution to the total
energy balance;

requests the Commission to make all appropriate
recommendations and proposals with a view to in-
creasing the convergence and cohesion of the
Member States’ energy policies and promoting the
attainment of the Community objectives defined
above;

. requests the Member States to submit to the

Commission each year all appropriate information
about their energy situations and energy forecasts
and to inform it at the earliest opportunity of any
substantial alteration in their energy policies;

. requests the Commission to submit, approximately

every two years on its own responsibility and in the
light of the above information, a detailed survey of
the progress made and problems encountered in each
Member State and in the Community as a whole
compared with the objectives and guidelines defined
above;

notes that existing market conditions require
flexibility of energy policy within clear guidelines;

. asks the Commission to review the objectives set out

above:

— in the event of persistent structural changes in
energy market conditions,

— in any event before expiry of a five-year period,

and to submit, if necessary, new long-term energy
objectives.

(") Ratio of final energy demand to GNP.
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COUNCIL REGULATION (EEC) No 1729/76
of 21 June 1976

concerning the communicatic;n of .information on the state. of the Community’s-
energy supplies -

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having .regard ta the Treaty establishing the. Euro-
pean Economic - Community, and in particular
Article 213 thereof,

Having regard to the Treaty- establishing the Euro-
pean Atomic Energy Community, and in particular
_Articlés 187 and 192 thereof,

.Ha.ving regard to the draft Regulation submitted by
" the Commmission,

* Whereas the pursuit and attainment of the energy.
policy objectives adopted by the Council, in particular
in its resolutions of 17 December 1974 (%), require
the harnessing of the appropriate means defined inter
alia in the Council resolution of 13 February-
1975°(%); ’

Whereas these means require in -particular that the
energy supply situation in each Member State-and in
the Community as-a wholé be assessed; whereas such
assessment must of. necessity be uniform and -cover
all the sectors concerned;

Whereas, _therefore, if the- Commission. is to- ac-
complish the task iricumbent upon it in pursuit of the
objectives set out above, it must have at its disposal
full and consistent information on the energy supply
situation;

() OJ No C 153, 9.7. 1975, pp. 2 and 5.
(* OJ No C 153;9.7. 1975; p. 6.

Whereas in order to meet energy supply requirements
it has. recently -become necessary to make a con-
tinuous ‘effort to adjust supply structures to changing

_market conditions; whereas the : Commission - must

therefore receive a regular flow of information;

Whereas - in the event - of difficulties - which could -

cause serious disturbances by reducing or threatening

to reduce energy supplies, more detailed: information

on the most important- aspects of such a situation

must. rapidly be made available to the Commission;
i

Whereas, as_a result of difficulties which arose on -

the.energy market the Council adopted, on 30 January
1974, Regulation (EEC) No 293/74 (*). which provides
that Member States shall communicate certain infor-
mation for the.establishment-of comprehiénsive energy
balance sheets for the. Community; -

Whereas the aforementioned Regulation no longer -
meets” present requirements, since it does- not enable
the: Commission .to obtain the information which is
indispensable to it both. under normal circumstances
and in periods. of difficulty;

Whereas- it is in' the general interest to -standdirdize
and rationalize the.communication of all -the infor- -
mation required at Community level;

Whereas:it is desirable to ensure compliance with the .
obligations provided for in this Regulation and
respect for the confidential nature of the data
collected,

() OJ No 132, 5: 2-1974, p. 1.
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HAS ADOPTED THIS REGULATION: '

Article 1

The Member States shall communicate to the Com-
mission twice a year the information concerning their

energy supply situations set out in Annex I; giving the

figures for the preceding calendar half-year and fore-
casts for the current half-year. '

Article 2

“If, having consulted the Energy: Committee, the
Commission ascertains that developments in the
conditions of supply in one or more Member States
are giving cause for concern and therefore necessitate
more immediate and detailed knowledge of the
situation on the energy market, it shall inform the
Member States accordingly by means of the Official
Journal of the European Communities.

In the circumstances referred to in the first paragraph
the Member States shall communicate to the
Commission

(a) the information set out in Annex I, and

(b) the information on the energy consumed by each
of their major sectors of consumption set out in
Annex II, '

taking into account the conventions referred to in
Annex III. '

The information referred to in {a) and (b) .shall be
communicated on 31 January, 30 April, 31 July and
31 October of each year, and shall comprise the
figures for the preceding quarter and forecasts for
the current quarter. .

Article 3

1. The Member States may add comments to their
communications.

2. The Commission shall transmit to the Mémber
States an.annotated summary of the-information
received pursuant to Articles 1 and 2 and shall hold
any consultations which may be necessary.

Article 4

In .order to fulfil the obligations laid down . in
Articles 1 and 2, all persons and undertakings
concerned must, at the request of the national
authorities, forward the necessary information to
them.

Article S

1. Information forwarded pursuant to this Regulation
shall be treated as confidential.

2. Persons who are participating or have participated
in the collection and preparation of the information
referred to in this Regulation shall be bound not to
divulge the specific data or any other specific-infor-
mation which may have come to their knowledge
in or during the exercise of their duties.

3. The confidential nature. of the information
forwarded pursuant to this Regulation shall not
prevent the. publication of general information or of
summaries in a form such that information concerning
individual persons and undertakings cannot be iden-
tified, '

Article 6
The Member States shall take appropriate measures

to ensure observance of the obligations arising under
Articles 4 and 5.

Article’ 7

Regulation (EEC) No 293/74 is hereby repealed.
Article 8

This Regulation shall enter into force on the day of

its publication in the Official Journal of the European
Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member

States.

Done at Luxembourg, 21 June 1976.

For the Codncil
The President
J. HAMILIUS



ANNEX I

QUESTIONNAIRE
ENERGY SUPPLY
(Council Regnlation (EEC) No 1729/76)

fin 709 toe)

Country:
Half-year:

Coke

Lignite
and pezt and
briquettes
thereof

Crude qil

Petroleum

products

Natural Derived
g grocs

Hydroelectric

energy

Total

1. Production of primary sources -

2. Production of derived products

3. Supplies from the Community

4. Imports from non-member countries

6. Stocks: (a) Level
(end period)

(b) Changes (*)

—_—— e ——

[ — — — —— — — — —{

— — e —  — — — —

e — — —

8. Deliveries to the Community

9. Exports to non-member countries

10. Gross consumption 1+2+3+4+6-8-9

11. Bunkers

Equivalence in primary energy 10-2-11

[TTTTTTITH

[T

HILTTH

12. Gross inland consumption of primary
sources and their equivalents

[TTITTTITETTE

4

(#) (+) decrwmse; () increase.

sanunurwoy) weadomy sy jo peumof eoYO 9. °L €T

€/861 T ON



ANNEX I
 ADDITIONAL QUESTIONNAIRE

ENERGY CONSUMPTION

(Council Regulation (EEC) No 1729/76)
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ANNEX I

Conventions referred to in Article 2

When replying to the questionnaires in Annexes I and II the followmg conventions should be
observed:

1. The nomenclature of energy products, the general framework, the definitions and field
covered by each line of the balance-sheet are based on the conventions adopted by the
- Statistical Office of the European Communities.and systematically listed in all its ‘Energy
Statistics’ publications (quarterly bulletins and yearbooks). .

* 2. For the application of this Regulation, specific conventlons will be set out in a work-sheet

annexed to the questionnaires.
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COUNCIL REGULATION (EEC) No 2008/90
of 29 June 1990

concerning the promotion of energy technology in Europe (Thermie programme)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 235

thereof,
Having regard to the proposal from the Commission (*),

Having regard to the opinion of the European
Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3), ’

Whereas in its resolution of 16 September 1986 concerning
new Community energy policy objectives for 1995 -and
convergence of the policies of the Member States (*) the
Council stated that, possible short-term fluctuations on the
energy market apart, efforts made must be maintained and, if
necessary, reinforced between now and 1995 and beyond
that date in order to reduce to a minimum the risk of tension
at a later date on the market;

Whereas that same resolution states that one of the
horizontal objectives of Community energy policy is to
encourage continuous and reasonably diversified promotion
of technological innovations and appropriate dissemination
of the results throughout the Community; whereas in spite of
the present energy situation there should be no relaxation of
efforts to diversify the Community’s energy supply and
improve energy efficiency; whereas the promotion of new
technologies will help to achieve these objectives and to
ensure better protection of the environment from the impact
of energy technologies;

Whereas it is important to dovetail these efforts with the
Community strategy for science and technology and with the
specific programmes defined in the framework programme
for Community activities in the field of research and
technological development, both in terms of programme

(") OJNoC101,22.4.1989,p. 3and O] No C 111, 5. 5. 1990,
p. 13.

() O] No C 38, 19. 2. 1990, p. 107.

(*) OJ No C 221, 28. 8. 1989, p. 6.

() O)J No C 241, 25. 9. 1986, p. 1.

execution and in terms of the financial status of the
programme in the financial perspective;

Whereas the resolution of 16 September 1986 also states that
the Community should search for balanced solutions as
regards energy and the environment by making use of the best
available economically justified technoligies; whereas under
Article 130r of -the Treaty environmental protection
requirements are to be a component of the Community’s
other policies and action by the Community relating to the
environment must be designed to ensure a prudent and
rational utilization of natural resources; whereas energy
technology has a key role to play in meeting the ecological
challenge by increasing energy efficiency, developing new
and renewable sources and ensuring the clean use of solid
fuels; whereas major efforts in all these areas will be needed
to face up to the threat of climatic change;

Whereas the promotion of projects for exploiting the’
indigenous energy potential of the regions, particularly
less-developed regions, will help to strengthen the economic
and social cohesion of the Community, an objective which,
according to Article 130b of the Treaty, should be taken into
account when implementing common policies and the
internal market;

Whereas support for the promotion of energy technologies
will benefit economic and social cohesion;

Whereas action to promote innovative technologies taken at
Community level will avoid the dissipation of resources and
increase effectiveness;

Whereas this action should be coordinated with action being
taken by the Community within the framework of other
specific programmes concerned, in particular, with research
and development in the field of energy, innovation and
technology transfer and the dissemination and utilization of
the results of scientific and technical research;

Whereas financial support should be granted in appropriate
cases to projects for the promotion of advanced technology in
the field of energy;

Whereas, when selecting projects, preference should be given
to projects involving the association of independent
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undertakings established in different Member, States in
projects proposed by small and medium-sized undertakings
and in dissemination projects;

Whereas for reasons of effectiveness it is necessary to make
provision for a programme of five years duration with
appropriate overall funding;

Whereas it is necessary to estimate the Community finance
‘needed to implement this programme; whereas that amount
must be covered by the financial perspectives defined by
interinstitutional agreements; whereas the appropriations
actually available will be determined under the budgetary
procedure in compliance with the said agreements;

Whereas, notwithstanding the new impetus that the
promotion of innovative energy technologies requires, the
continuity of measures undertaken under demonstration
projects and industrial pilot projects in the energy field
referred to by Regulation (EEC) No 3640/85 (') and the
programme of support for technological development in the
hydrocarbons sector referred to in Regulation (EEC)
No 3639/85 (2) must be ensured in accordance with this
Regulation; whereas such continuity must be achieved on the
one hand through the pursuit of measures to promote and
disseminate technologies that have received Community
support under such Regulations; whereas it may also be
achieved through support for the later stages of projects that
have already received partial support under the same
Regulations; whereas it must be possible in certain cases to
support projects of the same sort as those covered by these
Regulations provided they also fulfil the requirements of this
Regulation;

Whereas cooperation between undertakings in various
Member States in the field of energy technology must be
maintained and encouraged;

Whereas technology transfer in the energy sector could
contribute significantly to more efficient energy production
and the reduction of pollutant emissions in the less favoured
areas of the Community and in third countries;

Whereas such technology transfers should therefore be
encouraged both within the framework of existing
Community programmes and by any other appropriate
mearns;

Whereas the grant of Community support must not affect
conditions of competition in such a way as to be incompatible
with the competition provisions of the Treaty;

Whereas the Treaty does not provide, for the action
concerned, powers other than those of Article 235,

(1) OJ No L 350, 27. 12. 1985, p. 29.
(2) O] No L 350, 27. 12. 1985, p. 25.

10

HAS ADOPTED THIS REGULATION:

Article 1

The Community may, under the conditions laid down in this
Regulation, grant financial support for projects for the
promotion of energy technology in Europe (Thermie) in the
fields of application referred to in Article 3 and undertake the
associated measures referred to in Article S,

The amount of Community expenditure deemed necessary
to implement the programme covered by this Regulation for
the period 1990 to 1992 is ECU 350 million.

The budgetary authority shall determine the appropriations -
available for each financial year.

Article 2

1.  For the purposes of this Regulation, ‘projects for the
promotion of energy technology’, hereinafter referred to as
‘projects’, means projects designed to advance, implement
and/or promote innovative technologies in the field of
energy, implementation of which entails a large element of
technical and economic risk, such that those projects would
in all likelihood not be executed without Community
financial support.

2.  Community financial support may be granted for:

{(a) innovatory projects; these are projects designed to
advance or implement innovatory techniques, processes
or products for which the research and development
stage has for the most part been completed, or new
applications of established techniques, processes or
products. This type of project is designed to prove the
technical and economic viability of new technologies by
applying them on a sufficiently large scale for the first
time. These criteria shall apply as necessary according to
the requirements of continuity of the fields of
application referred to in Article 3;

(b) dissemination projects; these are projects designed to
promote with a view to their broader utilization within
the Community, either under different economic
or geographical conditions or with technical
modifications, innovatory techniques, processes or
products which have already been applied once but,
owing to residual risk, have not yet penetrated the
market.

Article 3

The fields of application of this Regulation are as follows:
— rartional use of energy,

— renewable energy sources,
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— solid fuels,

— hydrocarbons.

Annexes [ to IV list the sectors of application covered by each
of these fields. The contents of these Annexes may be
amended by the Commission to keep pace with technological
developments in accordance with the procedures defined in
Articles 9 (2) and 10 (1), the European Parliament and the
Council being kept informed.

Article 4

Whenever it appears to be necessary, and in particular where
a need is not being met or where significant technological
advance could be achieved through cooperation between
persons or undertakings in at least two Member States, the
initiative may be taken to encourage or coordinate the
setting-up of specific projects, called ‘targeted projects’.

Article §

The Commission shall undertake associated measures, such
as those defined in Annex V, designed to encourage the
application and market penetration of energy technologies.
To that end the Community may provide technical and
financial support for bodies that promote innovative
technologies in the Member States. A list of these measures
appears in Annex V, the contents of which may be amended
by the Commission in accordance with the procedures
defined in Articles 9 (2) and 10 (1).

These associated measures may be carrried out in third
countries in so far as such extension is in keeping with the
objectives of this Regulation.

Article 6

1.  Any project within the meaning of Articles 2 and 4
must meet the following conditions:

(a) it must use, with a view to their implementation and
propagation, innovatory techniques, processes or
products, or new applications of established techniques,
processes or products;

(b) it must offer technically and economically viable
prospects of subsequent commercial exploitation of the
relevant technology;

{c) it must offer appropriate solutions compatible with
safety and environmental protection requirements;

(d) it must be difficult to finance because of major technical
and economic risks;

{e) 1tmust be proposed by natural or legal persons capable,
in the case of the techniques, processes or products

referred to in (a), of implementing and applying them,
and of contributing to or assisting in the dissemination
thereof;

(f) inthecase of any project of a total cost of ECU 6 million
or more, it must be submitted by at least two
independent promoters established in different Member
States.

However, the Commission may agree to exceptions
for projects submitted by a single promoter if their
implementation would be of particular interest to the
Community;

(g) it must be carried out within the Community unless it is
essential to the interests of the Community to have all or
part of it carried out in an area outside the Community,
in particular because of the special characteristics of the
project.

2.  Additional conditions specific to the sectors of
application are given in Annexes I to IV.

3. When selecting projects, the Commission shall, as an
adjunct to the criteria laid down in paragraphs 1 and 2, take
account of a preference to be given to projects with the
following characteristics:

(a) projects, other than those referred to in paragraph 1 (f),
involving an association of at least two independent
undertakings established in different Member States,
provided that it is established that each undertaking can
make an effective and significant contribution to
carrying out the project;

(b) projects proposed by small and medium-sized:
undertakings or by an association of such
undertakings; :

(c) projects referred to in Article 2 (2) (b) which are to be
implemented in regions whose development is lagging
behind as defined by Article 8 of Regulation (EEC)
No 2052/88 (1). -

Article 7

1.  Support for a project shall take the form of a financial
contribution by the Community granted in accordance with
the conditions set out in the paragraphs below and in
Articles 8, 12 and 15.

2.  Financial support may be granted for an entire project
or for different stages of a project. In the latter case, without
prejudice to the responsibilities conferred upon the
budgetary authority of the European Communities, financial
support shall continue to be granted for later stages of the
same project provided that the eligibility criteria continue to
be met and that the Commission is satisfied with the progress
of the project. '

(') O) No L 185,15.7.1988,p.9.
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3. Financial support may not exceed 40 % of the eligible
cost of the project in the case of the innovatory projects
referred to in Article 2 (2) (a) and of the targeted projects
referred to in Article 4; it may not exceed 35 % of the eligible
cost in the case of the dissemination projects referred to in
Article 2 (2) (b).

4.  The amount of financial support shall be determined
separately for each project. When determining the amount,
the Commission shall take account of the element or
proportion of the risk which will have to be borne directly by
those responsible for the project and of other support
received or expected, in such a way that the total amount of
public support does not exceed 49 % of the total cost of the
project. To this end, the person responsible for the project
shall be obliged to inform the Commission of any public aid
expected or received.

5. The Commission shall retain the possibility of
introducing, if necessary and in accordance with the
procedures defined in Articles 9 (2) and 10 (1), other
appropriate financial mechanisms.

Article 8

1.  Projects shall be submitted by natural or legal persons -

established within the Community, whether individually or
in the form of associations, following the publication of an
invitation to submit projects in one or more of the fields of
application referred to in Article 3 in the Official Journal
of the European Communities, in accordance with this
Regulation.

2. In the invitations to submit projects, the Commission
shall specify those sectors to be given priority when projects
are selected; this list of priorities shall be drawn up in
accordance with the procedures defined in Articles 9 (2) and
10 (1). The Commission shall also specify the information
applicants will be required to supply for the purposes of the
selection of projects.

Article 9

1.  The Commission shall be responsible for applying this
Regulation.

2.  Incarrying out the tasks listed below, the Commission
shall apply the procedure referred to in Article 10 (1):

(a) amendment of the contents of Annexes I to VI;

(b) the establishment of priorities for invitations to submit
projects;

(c) the selection of projects, including the fixing of the rate
of financial support, for every project with a total cost
exceeding ECU 500 000;

(d) any adaptation of financing techniques.

12

3.  Asregardstheselection of projects, including the fixing
of the rate of financial support for every project with a total
cost exceeding ECU 100000 but not exceeding ECU
500 000, the Commission shall apply the procedure referred
to in Article 10 (2). )

Article 10

1.  Incarrying out the tasks referred to in Article 9 (2), the
Commission shall be assisted by a committee composed of
the representatives of the Member States and chaired by the
representative of the Commission.

The representative of the Commission shall submit to the
committee a draft of the measures to be taken. The
committee shall deliver its opinion on the draft within a time
limit which the chairman may lay down according to the
urgency of the matter. The opinion shall be delivered by the
majority laid down in Article 148 (2) of the Treaty in the
case of decisions which the Council is required to adopt
on a proposal from the Commission. The votes of the
representatives of the Member States within the committee
shall be weighted in the manner set out in that Article. The
chairman shall not vote.

The Commission shall adopt measures which shall apply
immediately. However, if these measures are not in
accordance with the opinion of the committee, they shall
be communicated by the Commission to the Council
forthwith.

In the event, the Commission shall defer application of the
measures which it has decided for a period of one month from
the date of communication.

The Council, acting by a qualified majority, may take a
different decision within the time limit referred to in the
previous paragraph.

2. Asregards the projects referred to in Article 9 (3), the
Commission shall be assisted by a committee of an advisory
nature composed of the representatives of the Member States
and chaired by the representative of the Commission.

The representative of the Commission shall submit to the
committee a draft of the measures to be taken. The
committee shall deliver its opinion on the draft, within a time
limit which the chairman may lay down according to the
urgency of the matter, if necessary by taking a vote.

The opinion shall be recorded in the minutes; in addition,
each Member State shall have the right to ask to have its
position recorded in the minutes.

The Commission shall take the utmost account of the
opinion delivered by the committee. It shall inform the
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committee of the manner in which its opinion has been taken
into account.

Article 11

In implementing this Regulation, the Commission shall
ensure coordination with projects carried out under other
Community programmes relating to research and
development, innovation and the transfer of technology, and
the dissemination and utilization of research results, as well
as under the Structural Funds.

It shall also ensure closer coordination with national schemes
in order to avoid duplication of similar projects.

In addition it shall ensure the dovetailing of the programme
referred to in this Regulation with the framework
programme for research and technological development.

Article 12

1.  The contractor responsible for carrying out a project
receiving financial support from the Community shall
undertake to use the successful technique, process or product
or to facilitate its use, and to allow dissemination of the
results obtained.

2. The Commission shall, in cooperation with the bodies
responsible in the Member States, endeavour to ensure
the dissemination and application of projects supported
in accordance with this Regulation and Regulations
(EEC) No 3056/73 (*), (EEC) No 1302/78 (2), (EEC) No
1303/78 (*), (EEC) No 1971/83(%), (EEC) No
1972/83 (), (EEC) No 3639/85(¢%) and (EEC) No
3640/85 (7), and to promote their exploitation. It shall take
appropriate steps to achieve this objective in connection with
the measures referred to in Article 5, and if necessary shall
also give suitable assistance to the contractor.

Article 13

Contracts shall be signed between the Community and the
persons referred to in Article 15 for the implementation of
the projects adopted under this Regulation; they shall govern
the rights and obligations of each party, including the
methods of dissemination, protection and exploitation of the
results of the projects and the possibility of repayment of the
financial support in the event of non-compliance with
contractpal obligations.

(') OJ No L 312, 13. 11. 1973, p. 1.

() OJ No L 158, 16. 6. 1978, p. 3.

(>) O] No L 158, 16. 6. 1978, p. 6.

(*) OJ NoL195,19.7.1983,p. 1.

(*) OJ No L 195, 19.7.1983, p. 6.

(¢) O] No L 350, 27. 12. 1985, p. 25.

(") O] No L 350, 27. 12. 1985, p. 29.

Article 14

Subject to Article 12, the information obtained by the
Commission under this Regulation shall remain
confidential.

Article 15

Responsibility for any project shall lie with a physical or legal
person constituted in accordance with the law applicable in
the Member States, or with an association of such persons,
within which they are jointly and severally liable.

Article 16

Financial support granted by the Community must not affect
conditions of competition in such a way as to be incompatible
with the relevant provisions of the Treaty.

Article 17

Three years after the entry into force of this Regulation and
also upon expiry thereof, the Commission shall submit a
report on the implementation of this Regulation and on the
compatibility between national and Community action to the
European Parliament and to the Council for the purposes of
assessing the results obtained.

Article 18

1.  The amounts to be granted under this Regulation shall
be entered each year in the general budget of the European
Communities. ’

The appropriations shall cover the financial support to be
granted to projects referred to in Articles 2 (2) and 4, as
well as measures referred to in Articles S and 7 (5) and
expenditure relating to the implementation of this
Regulation.

2.  Annex VI contains an indicative breakdown of the
total amount fixed in paragraph 1 between the various fields,
measures and mechanisms defined in Articles 3, 5 and 7 (5)
respectively; this breakdown may be modified by decision of
the Community in accordance with the procedures defined in
Articles 9 (2) and 10 (1).

Article 19
Regulations (EEC) No 3639/85 and (EEC) No 3640/85

shall continue to apply to projects to which support has been
granted pursuant to those Regulations.

Article 20
This Regulation shall enter into force on the day following

its publication in the Official Journal. of the European
Communities. '

It shall apply until 31 December 1994.
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This Regulation shall be binding in its entirety and ;:lirectly applicable in all Member
States.

Done at Luxembourg, 29 June 1990.
For the Council
The President
M. SMITH
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(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DECISION
of 9 September 1991

adopting a specific research and technological development programme in the
field of non-nuclear energy (1990 to 1994)

(91/484/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 130q (2)
thereof,

Having regard to the proposal from the Commission ('),
In cooperation with the Buropean Parliament (%),

Having regard to the opinion of the Economic and Social
Committee (%),

Whereas by its Decision 90/221/Euratom, EEC (%, the
Council adopted a third framework programme for
Community activities in the field of research and techno-
logical development (1990 to 1994), specifying inter alia
the activities to be pursued for developing the scientific
knowledge and technical know-how needed by the
Community, in particular to carry out its role relating to
non-nuclear energy; whereas this Decision should be
taken in the light of the grounds set out in the preamble
to that Decision ;

Whereas Article 130k of the Treaty stipulates that the
framework programme is to be implemented through
specific programmes developed within each activity;

() OJ No C 174, 16. 7. 1990, p. 77 and
OJ No C 76, 21. 3. 1991, p. 9.

() OJ No C 48, 25. 2. 1991, p. 130 and
O] No C 240, 16. 9. 1991.

() OJ No C 31, 6. 2. 1991, p. 20.

() OJ No L 117, 8. 5. 1990, p. 28.

Whereas basic research in the field of non-nuclear energy
must be encouraged throughout the Community;

Whereas, in addition to the specific programme concern-
ing human resources and mobility, it might be necessary
to encourage the training of research workers and
engineers in the context of this programme;

Whereas in the context of this programme it is desirable
that an assessment be made of the economic and social
impact as well as of any technological risks ;

Whereas, pursuant to Article 4 and Annex I of Decision
90/221/Euratom, EEC, the funds estimated as necessary
for the whole framework programme include an amount
of ECU 57 million for the centralized dissemination .and
exploitation of results, to be divided up in proportion to
the amount envisaged for each specific programme;

Whereas Decision 90/221/Euratom, EEC provides that a
particular aim of Community research must be to streng-
then the scientific and technological basis of European
industry, and to encourage it to become more competitive
at the international level ; whereas that Decision also
provides that Community action is justified where
research contributes, inter alia, to the strengthening of
the economic and social cohesion of the Community and’
to the promotion of its overall harmonious development,
while being consistent with the pursuit of scientific and
technical excellence; whereas this programme should
contribute to the achievement of these objectives ;

Whereas small and medium-sized enterprises . (SME)
should be involved to the maximum extent possible in
this programme ; whereas account should be taken of
their special requirements without prejudice to the scien-
tific and technical quality of this programme ;

15
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Whereas it is necessary, as Annex II to Decision 90/221/
Euratom, EEC provides, to contribute to the development
of new energy options that are both economically viable
and more environmentally friendly;

Whereas the R&D activities in this programme occur
upstream of the ‘project for the promotion of energy tech-
nology’, defined in Article 2 of Regulation (EEC) No
2008/90 (!) concerning the Thermie programme, which
are eligible for financial support under that programme
only if the research and development stage has for the
most part been completed ;

Whereas the Scientific and Technical Research

Committee (Crest) has been consulted,

HAS ADOPTED THIS DECISION :

Article 1

A specific research and technological development
programme in the field of non-nuclear energy, hereafter
referred to as the ‘programme’, as defined in Annex I, is
hereby adopted for a period running from 9 September
1991 to 31 December 1994.°

Article 2

1. The funds estimated as necessary for the execution
of the programme amount to ECU 155,43 million, in-
cluding expenditure on staff and administration amoun-
ting to ECU 18 million.

2.  An indicative allocation of funds is set out in Annex
1L :

3. Should the Council take a decision pursuant to
Article 1 (4) of Decision 90/221/Euratom, EEC, this
Decision shall be adapted accordingly.

Article 3

Detailed rules for the implementation of the programme
and the amount of the Community's financial contribu-
tion are set out in Annex IIIL

Article ¢

1. In the course of the second year of implementation
of the programme, the Commission shall review it and
send a report on the results of its review to the European
Parliament and the Council. This report shall be accom-
. panied, where necessary, by proposals for amendment of
the programme.

2. At the end of the programme, an evaluation of the
results achieved shall be conducted for the Commission
by a group of independent experts. This group’s report,

() OJ No L 185, 17. 7. 1990, p. 1.
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together with any comments by the Commission, shall be
submitted to the European Parliament and the Council.

3. The reports referred to in paragraphs 1 and 2 shall
be established having regard to the objectives set out in
Annex [ to this Decision and in accordance with Article 2
(4) of Decision 90/221/Euratom, EEC.

Article 5

1. Contracts concluded by the Commission shall
govern the rights and obligations of each party, in parti-
cular the arrangements for the dissemination, protection
and exploitation of research results, in accordance with
the provisions adopted pursuant to the second paragraph
of Article 130k of the Treaty.

2. A work programme shall be drawn up in accordance
with the aims set out in Annex I and updated where
necessary. It shall set out the detailed objectives and types
of projects to be undertaken, and the corresponding
financial arrangements to be made for them. The
Commission shall make calls for proposals for projects on
the basis of the work programme.

Article 6

1. The Commission shall be responsible for the imple-
mentation of the programme. It shall be assisted by a
committee of an advisory nature composed of the repre-
sentatives of the Member States and chaired by the repre-

sentative of the Commission.

2. In the cases referred to in Article 7 (1), the represen-
tative of the Commission shall submit to the committee a
draft of the measures to be taken. The committee shall
deliver its opinion on the draft within a time limit which
the chairman may lay down according to the urgency of
the matter, if necessary by taking a vote.

3. The opinion shall be recorded in the minutes; in
addition, each Member State shall have the right to ask to
have its position recorded in the minutes.

4. The Commission shall take the utmost account of
the opinion delivered by the committee. It shall inform
the committee of the manner in which its opinion has
been taken into account.

Article 7

1. The procedure laid down in Article 6 shall apply in
particular to:

— the preparation and updating of the work programme
referred to in Article 5 (2),
— the contents of the calls for proposals,

— the assessment of the research projects provided for in
Annex III and the estimated amount of the Commu-
nity’s contribution to them,

— departures from the general rules set out in Annex III,

— the participation in any’ project of non-Community
organizations and enterprises referred to in Article 8

(1) and (2),
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— any adaptation of the indicative allocation of the funds
set out in Annex II,

— the measures to be undertaken to evaluate the
programme,

— the arrangements for the dissemination, protection
and exploitation of the results of research carried out
under the programme.

2. The Commission shall inform the committee on the

. implementation of the accompanying measures and

concerted actions referred to in Annex III

Article 8

1. The Commission is authorized to negotiate, in
accordance with Article 130n of the Treaty, international
agreements with third countries members of COST, in
particular with member countries of the European Free
Trade Area (EFTA) and the countries of Central and
Eastern Europe with a view to associating them with all or
part of the programme.

2. Bodies and enterprises established in European
non-Member States may, on the basis of the criterion of
mutual benefit, be allowed to become partners in a
project undertaken within the programme.

No contracting body based in the countries referred to in
paragraph 2 and participating as a partner in a project
undertaken under the programme may begefit from
Community financing for this programme. Such a body
shall contribute to the general administrative costs.

Article 9

This Decision is addressed to the Member States.

Done at Brussels, 9 September 1991.

For the Council
The President
W. KOK
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ANNEX I

SCIENTIFIC AND TECHNICAL OBJECTIVES AND CONTENT-

This specific programme fully reflects the approach embodied in the third framework programme in terms
of the scientific and techmcal goals and underlying aims whlch it pursues.

The o’bjective is to contribute to the development of new energy options that are both economically viable
and more environmentally safe, including energy-saving technologies, by means of joint activities to assist
Member States in this direction. In this connection, increased attention must be paid to work on those
energy technologies which, despite their high potential and the fact that they have no adverse effects on the
environment, particularly the climate, cannot be used under satisfactory economic conditions at present as
this work cannot yet be fully funded by industry.

Por the purposes of this Decision, the subprogrammes and projects established pursuant to this programme
are defined as joint research and technological development actions which contribute to the formulation of
new energy options that are both economically viable and environmentally safe, including energy-saving
technologies.

The activities envisaged include : either technological projects designed to explore, establish a structure for or
test the technical feasibility of minority concepts prior to any industrial development, or strategic funda-
mental research projects aimed at developing new areas of basic knowledge likely to became the focus for
industrial research work.

The projects for the promotion of energy technology, situated downstream of the projects eligible under this
programme, will be financed wholly pursuant to Regulation (EEC) No 2008/90 concerning the Thermie
programme, with which they must be closely coordinated.

Coordination must also be established with the other specific research programmes, particularly the ‘agricul-
tural and’ agro-industry’ and ‘industrial and materials technology’ programmes.

Research into modelling is a horizontal research area which will be carried out to gain more knowledge of
the processes involved and to enable technological strategies to be assessed.

The following presents an analytical description of the content of the specific programme, based on and
taking account of the above elements. . . !

Area 1: Analysis of strategies and modelling

The aim of the modelling activities is to define energy R&D strategies and to analyse national or Community
policies dealing with energy and environment. The programme will expand the existing capacity to draw up
energy forecasts and evaluate energy policies by introducing the new ‘environment and internal market
dimensions. It will develop new concepts not envisaged or inadequately covered by previous activities.

Analysis of strategies

Models will be used to assess the strategic role of energy cfficiency at demand and supply level and renewa-
bles towards a reduction of the damaging effect of energy production and utilization on the environment,
emphasis being put on greenhouse gas emissions, in particular CO,. Energy policy options taking into
account different scenarios of CO, constraints will be made available. :

Given the inherent problems of the environment and the greenhouse effect, the analyses carried out in this
area will allow for a Europe-wide and international dimension in view of the role played by third countries.

Development of new methods

This task will consist of conceptual research to account for the impact of the internal market on the energy
system, for the social constraints involved in policy decision making, for the treatment of uncertainty and for
the economic impact of the policies modelled. New working tools will. be tested and made operational for

the analysis of strategics.
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Area 2: Minimum emission power production from fossil sources

Subject to the development and extension of projects already carried out pursuant to the Joule programme,
this research aims at optimizing energy production from fossil sources and reducing the adverse effects on
the environment resulting from the widespread use of fossil fuels.

Two main lines of activity are planned, firstly in the fields of advanced technologies for energy production
and secondly in removal and fixation of CO,, as well as work on combustion models. Technico-economic
evaluation of the several possible routes, their ecological effects and the action needed to offset those effects
will be performed in parallel with development of geophysical methods and tools. On the basis of the
outcome of these technico-economic evaluations, experimental work will be performed on the more promi-
sing high-efficiency power producing systems with CO, capture and an CO, disposal.

Energy production from fossil sources using advanced technologies

The objective is to increase the efficiency of energy production from fossil sources, by means of advanced
technologies. Both the theoretical and experimental work will establish the technical feasibility and the costs
— cost per unit kWh produced, capital cost — of these advanced technologies. The work will contribute to
the development of high-efficiency multicycle conversion systems including fluidized-bed combustion
systems for electricity production from fossil fuels with a potential efficiency of 50 % or more, as compared
with the present 38 % level, in order to reduce greenhouse gas emissions per kWh produced and to
compensate for energy losses and expenses related to minimum emission measures. For this purpose the
development of fossil fuel combustion with oxygen and CO, recirculation will be studied because of its
potential impact on efficiency and on the limitation of emissions.

Taking into account the essential role of hydrocarbons and to ensure the future energy security of the
Community, R&D actions in the field of hydrocarbons will be continued with attention being paid to the
need to protect the environment. Activities will also cover basic research on techniques for the discovery,
appraisal and exploitation of new fields, especially smaller and more complex fields, as well as for the early

- recovery of hydrocarbons in such fields and the ultimate use of fuels.

Reduction of emissions
Ay

The objective is to reduce emissions through the capture and stable disposal of pollutants. This work
comprises two elements : first, technico-economic evaluations, study models and related technical studies for
minimijzing emissions in fossil fuelled power production systems and in methanol and hydrogen production
from fossil fuels. This work could also be relevant to R&D on appropriate techniques which are used to
reduce emissions from fossil-fuclled power stations and from oil refineries. Second, the development of safe
and stable geological disposal for CO,; in new reservoirs, as well as in spent or operating oil and gas fields.
This will entail research on the interaction of CO, with mineral materials in the geological sites. CO, storage
in the ocean depths and the problems of the siting of large power stations with regard to the possibilities for
storage, recycling and processing of CO, will also be studied. In support of this part of the programme,
advanced geophysical methods and tools will be developed for CO, storage assessment, hydrocarbons pros-
pection and reservoir engineering. Scrubbing, absorption or other methods to separate CO, from flue gases
with subsequent fixation of CO, will also be studied.

Area 3: Renewable energy sources

The aim is to accelerate technological readiness and to prepare for early market integration of all the most
promising technical options. Within a global systems approach, particular objectives are to increase the
conversion efficiency of solar, wind, mini-hydraulic, wave, tidal, biomass and geothermal systems, decrease
their costs and improve their attractiveness to developers, industry and consumers.

The solar house

The objective is to contribute to solar design concepts by integrating heat use and photovoltaic conversion
for new and old dwellings and buildings. Research will aim at maximizing the use of solar radiation and

ambient heat for heating and power in such buildings, offering improved living and/or working conditions "

to the occupants, and employing modular and cost-effective building elements using new or traditional
materials.

19



No L 257/42 Official Journal of the European Communities

14. 9. 91

20

Emphasis will be on the further development of solar components, heat storage devices and concepts, and
the development and integration of photovoltaic cells and modules. Design concepts and pilot systems will
be developed as part of a broad attempt to stimulate solar architecture in new and renovated buildings and
the utilization of new technologies in architecture at large. ‘Pre-standardization’ research in the building
sector and on urban planning will be encouraged.

Renewable power plants

The objective is to develop renewable energy for future large-scale application in electric utility systems, such
as the development of grid-connected solar power plants, wind generators, wave power systems, tidal power
schemes, small hydro-electric power systems and co-generation plants for heat and power based on biofuels
and organic waste, including safe storage and environmentally acceptable back-up systems, e.g. solar
hydrogen.

Research will be carried out on the optimization in size and technology of large wind generators whose
power is in the megawatt range, in order to effect further cost reduction. This will include work on new
matetials and components, e.g. composite blades, design criteria and possibly a set of new pilot systems
suitable for large-scale utilization on land and off-shore. In addition, a comparative assessment will be made
of the cost, efficiency and ecological effects of the two families of large-size wind generators (in the megawatt
range).

Research aimed at optimizing grid-connected photovoltaic systems and the associated components will be
carried out. Emphasis will be on further improvement of the efficiency and cost of solar cells. Due attention
will be given to fundamental R&D and innovative concepts. Research on solar thermal power, wave power
and tidal schemes in the form of studies and exploratory research will be aimed at exploiting the conside-
rable potential of these sources of energy at the earliest possible date. Analysis work will be devoted to the
combined use of the various renewable power systems in future utility systems.

Bisomass

The objective is to promote the development of energy produced from the biomass for research on the tech-
niques applicable to its conversion and use, including experimenting with autonomous, regional energy
systems. The Commission, assisted by the two programme committees concerned, will coordinate with the
actions carried out under the specific agricultural and agro-industrial research programme.

Renewable energies for rural electricity, local fuel and water

The objective is, for electricity and water, to provide an integrated approach to rural development. This will
concern stand-alone rural power systems employing photovoltaics and other systems as well as wind (electri-
fication of remote houses and new agro-industrial enterprises, solar water pumps, solar sea water desalination,
etc). The development of electricity storage devices will be a particularly important feature for such off-grid
systems. For fuels, technologies for using biomass residues and energy crops in cost-effective and environ-
ment friendly encrgy generation systems, on-site or for local networks, will be further developed. An impor-
tant aspect will be the combined use of these systems and integration with other renewables. In particular,
the needs of rural zones, e.g. in the Mediterrancan Member States of the Community and of some developing
countries, will be taken into consideration.

Geothermal energy

The main objective is the development of a single European prototype hot dry rock system ; following sclec-
tion of the site(s) and subject to satisfactory evaluation of results, the major task will be the creation and
management of an artificial reservoir based on the pattern of natural fractures in the basement rock. In order
to achieve the main objective scientific studies on the appropriate sites will focus on fracture location, reser-
voir development and management and water-rock interactions.

Corrosion and scaling in conventional high- and low-enthalpy geothermal systems will also be studied, as
will problems related to the reinjection of used fluids, with the objective of widening the availability of
suitable geothermal resources.

In addition, the deep geology of Europe will be studied, using appropriate geographical and geochemical
methods, in order to obtain a better understanding of the processes which have led to the development of
geothermal and hydrocarbon reservoirs.
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Area 4: Energy utilization and conservation

New options in energy conversion

The general aim is to develop highly efficient and clean electrochemical energy conversion systems for elec-
tricity generation, cogeneration, hydrogen and methanol production, transport and industrial electrochemical

reactors.
.

As regards large fuel cells for electricity production, cogeneration and ship engines, the long term goal is the
development of MW size solid oxide (SOFC) and molten carbonate (MCFC) fuel cell plants fired by oil, gas
or coal. The objective is to develop fuel cell plants which, compared with conventional systems, bring about
energy savings of 30 to 40 % and a 10 to 100 times lower pollution. Targets are the development of a 20 kW
SOFC prototype plant as a part of a plan aiming at 200 kW cogeneration units for industry in 1997, and the
development of internal and external reforming MCFC prototype plants of 10 and 100 kW respectively.

Small (20 to 50) kW methanol and hydrogen fuel cells will be developed for small-scale electricity produc-
tion and transport.

Reserach will also be carried out on clean and enc}gy-saving production of hydrogen and methanol with '
SOFC-based technologies, aiming at 40 % electricity savings in the case of hydrogen. Industrial electro-

chemical reactors for production of chemical compounds by electrolysis and oxidation will also be consi-
dered. '

Technologies for energy saving

The goal is to develop and improve technologies which are expected to have a major impact on heat and
electricity savings and on a reduction of pollution. These technologies should lead to energy savings of 20 to
25 % in new equipment, buildings and processes.

Current work on energy-saving in industry has allowed new goals to be determined. In particular, process
intensification and process integration will be extended to include environmental aspects. As a result, the
following priorities have been established in close collaboration with industry : unit operations, e.g. separa-
tion techniques heat exchanges, process intensification, chemical reactors; process integration leading to
energy-saving and decreased pollution ; energy conversion equipment such as catalytic combustion, indus-
trial high temperature heat pumps for heating and refrigeration, addressing also the problem of CFC substi-
tutes ; electricity saving.

Given the potential for energy savings and consequential reductions in greenhouse gas emissions through
new and improved technologies in the domestic sector, R&D work will be directed at realizing this potential.

Research on energy-saving in buildings will include in particular passive cooling, aiming at reducing the
electricity demand for cooling, in particular for southern European countries. New daylighting techniques
will be developed to reduce lighting and cooling requirements. Work on heat pumps will in future be
focused on integration of catalytic combustors and cheap compact heat exchangers. Aerogel research will be
extended to the development of highly insulating transparent and adaptable windows. Air management
systems in buildings will also be given consideration.

New energy-saving schemes will be devised to provide architects with tools to introduce energy-saving tech-
niques in the building sector and urban planning. Particular attention will be paid to ‘pre-standardization’
research on building schemes which use passive solar energy and thus give rise to considerable energy
savings.

Energy efficiency in transport, including suitable substitutes for conventional fuels

The aim is to develop advanced technologies which can lead to highly efficient and clean transport. This
area, which will involve the participation of industry, deals with short, medium and long term research and

includes both combustion engines and fuel-cell and battery-driven electric vehicles. Coordination with trans-

port projects carried out under the Industrial and Materials Technologies programme will be the responsibi-
lity of the Commission, assisted by the two programme Committees concerned.
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As a follow-up to past work on the optimization of combustion engines, research will include : advanced
petrol engines such as learn-burn, two-stroke and stratified-charge engines ; catalyst exhaust systems and
their integration and optimization with the engine ; continued basic combustion research ; internal combus-
tion engines using clean fuel (hydrogen, methanol, compressed natural gas (CNG), fuels from biomass).
Research on diesel engines will be focused on energy efficiency and on the reduction of soot and particulate
formation to levels which will be required in the future,

Research on hydrogen-fuelled polymer fuel cells and their integration in electric vehicles aims at achieving
efficiencies of 60 to 65 % (three to four times better than petrol engines). In order to allow the use of
methanol and methane in such electric vehicles, compact and cheap methanol and methane reformers will
be developed. Another research route will aim at the use of fuel cells which directly oxidize methanole while
not requiring a reformer. Work will be focused on scaling up to 1 kWh by 1994.

Research will aim at scaling up new cost-effective solid Lithium batteries with polymer electrt;lytes t6 20
kWh and at their integration into electric vehicles, in order to achieve a range of 300 kilometres on one
charge.
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- ANNEX II

INDICATIVE ALLOCATION OF FUNDS DEEMED NECESSARY

(in millions of ecu)

Area Allocation
1. Analysis of strategies and modelling 9
2. Minimum emission power production from fossil sources ' 36
3. Renewable energy sources 5743
4. Energy utilization and conservation 53
Total 15543 () ()

(") Including staff costs amounting to ECU 11 million and administrative costs amounting to ECU 7 million.

() An amount deemed necessary of ECU 1,57 million, not included in the ECU 155,43 million, would be set aside as a
contribution from the specific programme on non-nuclear energies to centralized action for disseminating and exploiting
the results.

The breakdown between different areas does not exclude the possibility that projects could cover several
areas.
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ANNEX IIT

RULES FOR IMPLEMENTING THE PROGRAMME AND ACTIVITIES FOR DISSEMINATING
AND EXPLOITING THE RESULTS

1. The Commission will implement the programme on the basis of the objectives and the scientific and
technical content described in Annex L

2. The rules for lmplementmg the prograhme. referred to in Article 3, comprise research and technological
development projects, accompsnying measures and concerted actions. Selection of projects must take
account of the criteria listed in Annex III to Decision 90/221/Euratom, EEC and of the objectives set out

in Annex [ to this programme.

A. Research projects

The projects will be the subject of shared-cost research and technological development contracts and
Community financial participation will not normally be more than 50 %. Universities and other
research centres participating in shared-cost projects will have the option of requesting, for each
project, either 50 % funding of total expenditure or 100 % funding of the additional marginal costs.

Shared-cost research projects must, as a general rule, be carried out by participants established within
the Community. The projects, which may involve, for example, universities, research organizations
and industrial firms, including small and medium-sized enterprises, must, as a general rule, provide for
participation by at least two mutually mdependem partners established in different Member States.
Contracts relating to shared-cost research projects must as a general rule be concluded following a
sclection procedure based on calls for proposals published in the Official Journal of the European
Communities. )

Where projects are of equal scientific value, the Commission, by agreement with the Committee, will
pay special attention to projects which can be integrated into regional energy planning.

B. Accompanying measures

The accompanying measures referred to in Article 7 will consist of :

— the organization of seminars, workshops and scientific conferences,

— internal coordination through the creation of integrating groups,

— advanced technology training programmes, with emphasis being placed on muludlscxphnamy.
— promotion of the exploitation of results,

— independent scientific and strategic evaluation.of the operation of the pm)ects and the programme.

C. Concerted actions

Concerted actions consist of action by the Community to coordinate the individual research activities
carried out in the Member States. They may benefit from funding of up to 100 % of coordinating
expenditure.

3. The knowledge acquired in the course of the projects will be disseminated both within the programme
and by means of a centralized activity, pursuant to the Decision referred to in Article 4 (3) of Decision
- 90/221/Euratom, EEC.
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(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE
of 20 March 198§

on the approximation of the laws of the Member States concerning the lead
content of petrol

(85/210/EEC)

THE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100
thereof,

Having regard to the proposal from the Commis-
sion ('),

Having regard to the opinion of the European
Parliament (3),

Having regard to the opinion of the Economic and
Social Committee (),

Whereas the protection and improvement of public
health and of the environment are at present, and will
in the future be, one of the items of major concem for
all industrialized countries; whereas the effects on
public health and the environment of pollution caused
by substances emitted in the exhaust gas of vehicles
must be regarded as serious owing to the continuous
increase in the volume of motor vehicle traffic ;

Whereas Council Directive 78/611/EEC of 29 June
1978 on the approximation of the laws of the Member
States concerning the lead content of petrol () fixed a
maximum value for the permitted lead-compound
content of petrol of between 0,40 and 0,15 g/l;

Whereas the third action programme on the environ-
ment, the general approach of which was approved in

() O] No C 178, 6. 7. 1984, p. S.

) OJ No C 12, 14. 1. 1985, p. S6.

") O] No C 25, 28. 1. 1985, p. 46.
OJ No L 197, 20. 7. 1978, p. 19.

the resolution of 7 Pebruary 1983 () by the Council
and the representatives of the governments of the
Member States meeting within the Council, provides
for further efforts to reduce considerably the present
levels of exhaust pollution ;

Whereas existing or future disparities in the national
laws of the Member States concerning the composition
of petrol and in particular the rules governing the
limitations on the lead content and on the benzene
content of motor vehicle petrol may directly affect the
functioning of the common market;

Whereas refining technology allows for a lowering of
the lead content of leaded petrol to 0,15 g Pb/l
without adverse effects on the quality of petrol;

Whereas the reduction and, ultimately, the elimination
of lead in petrol will improve the health protection of
the population, particularly in areas with dense traffic ;
whereas the early introduction of unleaded petrol is
also desirable to permit, where appropriate, the appli-
cation of certain anti-pollution technologies for drasti-
cally reducing polluting emissions from motor
vehicles, in particular nitrogen oxides and unburned
hydrocarbons ;

Whereas for a certain time leaded petrol must
continue to be available on Member States’ markets
alongside unleaded petrol, in order to satisfy, given the
prevailing economic and technical conditions, the
requirements of a large proportion of the existing
vehicle fleet;

() OJ No C 46, 17. 2 1983, p. 1.
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Whereas, owing to the importance of preventive

* measures against adverse effects on public health and
the environment, Member States should be enabled to
introduce unleaded petrol on to their markets before
the compulsory date laid down for the Community as
a whole;

Whereas the protection of public health also requires a
limitation on the benzene content of petrol;

Whereas the quality of unleaded ‘premium’ petrol in
‘terms of minimum research and motor octane
numbers should be guaranteed in order to ensure satis-
factory operation throughout the Community of motor
vehicles designed to be fuelled by such petrol;

Whereas it should be possible to market another
unleaded ‘regular’ petrol with lower octane ratings;

Whereas lead is only an additive to petrol; whereas
the reduction or elimination of lead must not have the
effect of significantly increasing other pollutants
contained in the exhaust gases of motor vehicles as a
consequence of modifications in the composition of
petrol ; :

Whereas the reduction of lead content and the intro-
duction of unleaded petrol at a given date must in no
way affect the free circulation, or the putting on the
market, of petrol within -the Community;

Whereas a regular check at the final distribution stage,
on the lead and benzene content of petrol is required
to ensure that consumers receive the appropriate type
of petrol ;

Whereas a certain proportion of the existing motor
vehicle fleet could run on unleaded petrol ; whereas
the Member States should therefore be requested to
take all appropriate measures compatible with the
Treaty to promote the widest possible use of unleaded
petrol ;

Whereas further examination of some aspects of the
measures taken to reduce the concentrations of lead or
other polluting substitutes in the atmosphere should
be continued at Community level ; whereas Member
States should, where appropriate, provide the Commis-
sion with all relevant information ;

Whereas the subsequent development of reference
methods for measuring the lead and benzene content
of petrol and for calculating octane ratings referred to
in this Directive may be desirable in the light of scien-
tific and technical progress in this area; whereas, in
order to facilitate implementation of the work neces-
sary to this end, a procedure should be set up to estab-
lish close cooperation between the Member States and
the Commission within a Committee on Adaptation to
Scientific and Technical Progress ;

26

Whereas, by reason of their geographical position and
the possible consequences for their oil markets of
applying this Directive, the French overseas depart-
ments should be excluded from its scope,

HAS ADOPTED THIS DIRECTIVE:

Article 1

For the purposes of this Directive :

() ‘petrol’ shall mean any volatile mineral oil
intended for the operation of internal combustion
spark-ignited engines used for the propulsion of
vehicles ; '

(b) ‘unleaded petrol’ shall mean any.pcuol the conta-
mination of which by lead compounds calculated
in terms of lead, does not exceed 0,013 g Pb/l;

(c) ‘leaded petrol’ shall mean all petrol other than
unleaded petrol. This shall have a maximum
permitted lead-compound content, calculated in
terms of lead, of not more than 0,40 g Pb/] and not
less than 0,15 g Pb/l.

Article 2

1. As from the entry into force of this Directive,
and subject to paragraph 2, Member States shall
continue to énsure the availability and balanced distri-
bution of leaded petrol within their territories.

2. If, as the result of a sudden change in the supply
of crude oil or petroleum products, it becomes difficult
for a Member State to apply the limit on the
maximum lead content of leaded petrol, that Member
State may, after having informed the Commission,
authorize a higher liniit within its territory for a period
of four months. The Council, acting by a qualified
majority on a proposal from the Commission, may
extend this period.

3. Member States shall, as soon as they consider it
appropriate, reduce to 0,15 g Pb/l the permitted lead-
compound content, calculated in terms of lead, of
leaded petrol put on their markets.

Article 3

1.  Subject to paragraphs 2 and 3, Member States
shall take the necessary measures to ensure the
availability and balanced distribution within their terri-
tories of unleaded petrol from 1 October 1989.

The first subparagraph shall not preclude measures
being taken to introduce unleaded petrol on the
market of a Member State from a date earlier than
1 October 1989.
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2. Member States may, with the Commission’s
agreement, derogate from the first subparagraph of
paragraph 1 for a period of four months if, as a result
of a sudden change in the supply of crude oil or petro-
leum products, it becomes impossible to meet the
demand for unleaded petrol of the quality specified in
Article 5 (1). However, every effort must be made to
maintain @ minimum distribution network for
unleaded petrol. The period of four months may be
extended by the Council acting by a quaslified majority
on a proposal from the Commission.

3.  Until 1 April 1990, Member States may, by way

of derogation, allow the contamination of unleaded
petrol by lead compounds to exceed 0,013 g Pb/l
provided it does not exceed 0,020 g Pb/l. Until that
date, all pumps carrying unleaded petrol should be
clearly labelled to show that the lead content does not
exceed either 0,020 or 0,013 g Pb/], together with any
appropriate supplementary advice.

Article 4

From 1 October 1389 the benzene content of leaded
petrol and of unleaded petrol shall not exceed 5,0 %
by volume.

Where recourse is had to the second subparagraph of
Article 3 (1), this benzene limit shall apply to unleaded
petrol from the date chosen at national level for the
carlier introduction of such petrol.

Article 5

I. Subject to paragraph 2, unleaded petrol made
available pursuant to Article 3 of this Directive shall
have a2 minimum motor octane number (MON) of 85,0
and a minimum research octane number (RON) of
95,0 at the pump (‘premium’).

2. Paragraph 1 shall not preclude the introduction
on to the market of a Member State of another
unleaded petrol with lower octane numbers than those
provided for in paragraph 1 (‘regular’).

. Article 6

Member States shall take all appropriate steps to
ensure that neither the reduction of the lead content
of petrol nor the introduction of unleaded petrol
causes a significant increase in the quality and/or
quantity of pollutants in the gases emitted from motor
vehicles.

Article 7

1. Subject to paragraph 2, Member States shall not
prevent or restrict, on grounds of lead or benzene
content, the free circulation and marketing of petrol
which complies with this Directive.
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2. When a Member State applies Article 2 (3), the
maximum permitted lead content of leaded petrol
placed on its market shall be fixed at 0,15 g Pb/l.

Anrticle 8

1.  Member States shall take appropriate measures to
ensure compliance, at the final distribution stage, with
the provisions relating to the maximum lead and
benzene content of petrol, and to the quality of petrol
as regards octane rating.

2. Where a Member State establishes that petrol
fails to comply with Articles 1, 2, 4 and § it shall
without undue delay take the necessary measures to
ensure compliance with those provisions.

Article 9

1.  The lead content of petrol shall be established in '
accordance with the procedures set out in section I of
the Annex.

2. The benzene content of leaded and unleaded
petrol shall be established in accordance with the
procedure set out in Section II of the Annex.

3. The octane ratings (MON and RON) of unleaded
petrol shall be determined in accordance with the
procedure set out in Section III of the Annex.

Article 10

The procedures laid down in Articles 11 and 12 for
the adaptation of this Directive to technical progress
shall cover the subsequent development of the
reference methods of analysis referred to in the Annex,
taking into account in particular other equivalent
methods.

Such adaptation must not result in any direct or indi-
rect modification of the limit values laid down in this
Directive.

Article 11

1. For the purposes of applying Article 10, -a
Commiittee on the adaptation’ of this Directive to
scientific and technical progress, hereinafter called ‘the
Committee’, shall be set up; it shall consist of repre-
sentatives of the Member States, with a Commission
representative as chairman.

2. The Committee shall aedopt its own rules of
procedure. :
Article 12

1. Where the procedure laid down in this Article is
invoked, the Committee shall be convened by the
chairman, either on his own initiative or at the request
of the representative of a Member State.
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2. The Commission representative shall submit a
draft of the measures to be taken to the Committee.
The Committee shall give its opinion on the draft
within a time limit set by the chairman having regard
to the urgency of the matter. Decisions shall be taken
by a majority of 45 votes, the votes of the Member
States being weighted as provided in Article 148 (2) of
the Treaty. The chairman shall not vote.

3. The Commission shall adopt the proposed
measures if they are consistent with the opinion of the
Committee,

Where the proposed measures are not consistent with
the opinion of the Committee, or if no opinion is deli-
vered, the Commission shall without delay submit to
the Council a proposal on the measures to be taken.
The Council shall decide by a qualified majority.

If, within three months of the proposal being
submitted to it, the Council has not acted, the
proposed measures shall be adopted by the Commis-
sion.

Article 13

Member States shall take appropriate measures to
ensure as far as possible that leaded petrol is not used
in motor vehicles designed to run on unleaded petrol.

Article 14

Member States are invited, for the purpose of applying
Article 3, to promote the widest possible use of
unleaded petrol in all existing vehicles capable of
running on such fuel. To that end, they are invited to
take such measures as they consider appropriate which
are. compatible with the Treaty.

Article 15

1. Member States shall supply the Commission, as
early as possible, with information on:

— the date of introduction of unleaded petrol on the
market in accordance with Article 3,
— the measures envisaged pursuant to Article 14.

2. At the request of the Commission, Member
States shall supply :

(a) information which they have available on the
annual quantities of leaded and unleaded petrol
supplied to the internal Community market;

(b) a summary of the results of the measures taken in
accordance with Article 8 (1);

(c) information which they have awsilable on the
effects on the application of this Directive, and in
particular Article 6, on:

— the development of the concentrations of lead
and polluting substitutes in the atmosphere,

— energy policy, in particular in the refinery and
distribution sector.

Article 16
1. Member States shall take the measures necessary
to comply with this Directive at the latest on 1
Jeanuary 1986. They shall forthwith inform the
Commission thereof.
2. Member States shall ensure that they communi-
cate to the Commission the texts of the provisions of
national law which they adopt in the field governed by
this Directive.

Article 17 .
Directive 78/611/EEC shall cease to be applicable on
31 December 1985.

Article 18
This Directive shall not apply to the French overseas
departments.

Article 19

This Directive is addressed to the Member States.

Done at Brussels, 20 March 198S.

For the Councl

The President
A. BIONDI
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ANNEX

REFERENCE METHODS

As regards the reference methods, the versions in the various languages published by 1SO and ASTM
respectively shall be suthentic, as shall other language versions which the Commission certifies as
conforming to them. '

1. Reference method for measuring the lead content of petrol

A. Leaded petrol

Por the measurement of the lead content of petrol, the reference method shall be that laid
down in ISO 3830 (edition approved in 1981).

B. Unleaded petrol
For the measurement of the trace lead content of petrol, the reference method shall be that

laid down in ASTM D. 3237 (approved edition dated 31 August 1979) using atomic absorp-
tion spectrometry.
I1. Reference method for measuring the benzene content of petrol

For the measurement of the benzene content of petrol, the reference method shall be that laid
down in ASTM D. 2267 (edition approved in 1978) using gas chromntogmphlc determination
with polar column and internal standard.
III. Reference methods for the determination of octane ratings
The octane ratings (motor octane number and research octane number) shall be determined by
the methods described in ISO 5164 and ISO 5163 respectively (editions approved in 1977).
IV. Interpretation of results

The results of individual measurements shall be interpreted on the basis of the method described
in ISO 4259 (published in 1979).

No L 96/29
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COUNCIL

COUNCIL DIRECTIVE
of 21 July 1987

amending Directive 85/210/EEC on the approximation of the laws of the
Member States concerning the lead content of petrol

(87/416/EEC) °

THE COUNCIL OF THE EUROPEAN COMMUNITIES, -

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 130 S
thereof,

Having regard to the proposal from the Commission ('),

Having regard to the proposal from the European
Parliament (%),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas Directive 85/210/EEC (*), as amended by Direc-
tive 85/581/EEC (°), obliges Member States to take the
necessary measures to ensure the availability and balanced
distribution within their territories of unleaded petrol
from 1 October 1989 ;

Whereas serious damage to public health and to the en-
vironment has been observed and attributed to lead;
whereas, since leaded petrol is a major source of pollution,
Member States should be allowed to prohibit the market-
ing of regular leaded petrol;

Whereas the Community is committed to reducing the
use of leaded petrol and whereas this is to be considered
as part of a sustained effort to limit further the exposure
of the population to lead in the environment;

() O] No C 90, 4. 4. 1987, p. 3.

() O] No C 190, 20. 7. 1987, p. 180.
() O] No C 180, 8. 7. 1987, p. 16.
() OJ No L 96, 3. 4. 1985, p. 25.

() OJ No L 372, 31. 12. 1985, p. 37.
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Whereas the co-existence on the market of too many
different types of petrol inhibits increased use of unleaded
petrol to the detriment of environmental improvement ;

Whereas the withdrawal of regular leaded petrol from the
market would entail the use of products which substitute
for it;

Whereas vehicles currently running on regular leaded
petrol are technically capable of running either on
premium leaded petrol or on unleaded petrol;

Whereas it is to be expected that there will be a switch to
the use of unleaded petrol where this does not entail
excessive costs for the consumer;

Whereas the banning of regular leaded petrol from the
market of a Member State should therefore lead to an
improvement in the level of environmental and human
health protection ;

Whereas at least six months’ notice should be given to
the public before regular leaded: petrol is banned from
national markets,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Article 2 of Directive 85/210/EEC is hereby replaced by
the following :

‘Article 2

1.  As from the entry into force of this Directive,
and subject to paragraphs 2 and 4, Member States
shall continue to ensure the availability and balanced
distribution of leaded petrol within their territories.
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2. If, as the result of a sudden change in the supply
of crude oil or petroleum products, it becomes diffi-
cult for a Member State to apply the limit on the
maximum lead content of leaded petrol, that Member
State may, after having informed the Commission,
authorize a higher limit within its territory for a
period of four months. The Council, acting by a quali-
fied majority on a proposal from the Commission,
may extend this period.

3. Member States shall, as soon as they consider it
appropriate, reduce to 0,15 g Pb/litre the permitted
lead-compound content, calculated in terms of lead, of
leaded petrol put on their markets.

4.  Member States may prohibit the marketing in
their territory of leaded petrol having a motor octane
number (MON) lower than 85 at the pump and a
research octane number (RON) lower than 95 at the
pump if such a measure is justified on grounds of the
protection of human health and the environment and

promotes the availability and balanced distribution of *

unleaded petrol within their territory in accordance
with Article 3 (1).

S. If a Member State introduces into its rules the
prohibition referred to in paragraph 4, it shall give at
least six months’ notice to the Commission and to the
public. The Commission shall immediately inform
the other Member States. Within three months of the
date on which it receives notification from the

Member State, the Commission shall examine the
measures envisaged to ensure that they comply with
this Directive and with other provisions of -Commu-
nity law.

Article 2
Member States shall communicate to the Commission the

provisions of national law which they adopt in the field
governed by this Directive.

Article 3

This Directive shall enter into force on the day following

-its notification.

Article 4

This Directive is addressed to.the Member States.

Done at Brussels, 21 July 1987.

For the Council
The President
Ch. CHRISTENSEN
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COUNCIL DIRECTIVE 93/12/EEC
of 23 March 1993

relating to the sulphur content of certain liquid fuels

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community and in
Article 100 thereof,

Having regard to the proposal from the Commission ('),
In cooperation with the European Parliament (3,

Having regard to the: opinion of the Economic and Social
Committee (%),

Whereas in order to improve air quality with regard to
sulphur dioxide and other emissions, the Community has
to take measures to reduce progressively the sulphur
content of gas oil used for self-propelling vehicles, inclu-
ding aircraft and vessels, and for heating, industrial and
marine purposes ;

Whereas, under Article 2 (1) and Article 5 (1) of Directive
75/716/EEC (*), the provisions in force in the Member
States lay down two limits with respect to the sulphur
content of liquid fuels; whereas these provisions differ
from one Member State to another;

Whereas these differences oblige Community oil compa-
nies to adjust the maximum sulphur content of their
products, depending on which Member State is being
supplied; whereas such differences thus constitute a
barrier to trade in these products, thereby directly affec-
ting the establishment and functioning of the single
market ;

Whereas, in addition, Article 6 of Directive 75/716/EEC
provides that in the light of any new information
available the Commission is to submit a report to the
Council accompanied by an appropriate proposal with a
view to the establishment of a single value;

Whereas successive action programmes of the European
Communities on the environment () stress the impor-
tance of preventing and reducing air pollution ;

() OJ No C174,5.7.1991, p. 18 and OJ No C 120, 12. 5. 1992,
p- 12

() OJ No C 94, 13. 4. 1992, p. 209 and OJ No C 337, 21. 12.
1992.

() OJ No C 14, 20. 1. 1992, p. 17.

() OJ No L 307, 27. 11. 1975, p. 22. Directive as amended by
Directive 87/219/EEC (O] No L 91, 3. 4. 1987, p. 19).

() OJ No C 112, 20. 12. 1973, p. 1, 0] No C 139, 13. 6. 1977, p.
1'and OJ No C 46, 17. 2. 1983, p. 1.
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particular

Whereas fuel quality plays an important role in reducing
air pollution by vehicle eshaust emissions ;

Whereas, in addition, by virtue of Decision 81/462/
EEC (% the Community is a contracting party to the
Convention on long-range transboundary air pollution,
which provides in particular for the development of stra-
tegies and policies to limit and, as far as possible, gradu-
ally reduce and prevent air pollution ;

Whereas reducing the sulphur content of certain liquid
fuels serves to further one of the Community’s objectives,
which is to preserve, protect and improve the quality of
the environment and to contribute towards protecting
human health, by rectifying environmental damage at
source ;

Whereas, in accordance with Directive 75/716/EEC,
several Member States have already fixed a value of 0,2 %
by weight;

Whereas Member States must take steps to ensure that
diesel fuels of a maximum sulphur content of 0,05 % by
weight are gradually made available ; :

Whereas, in order to attain the particulate emission levels
set in specific Community Directives, the sulphur content
of diesel fuels placed on the market within the Commu-
nity may not exceed 0,2 % by weight as from 1 October
1994 and 0,05 % by weight as from 1 October 1996;
whereas the Member States must take appropriate
measures to achieve that objective ;

Whereas the increasing use of gas oil for motor vehicles
implies further efforts with regard to the quality of diesel
fuel, in order to limit the adverse effects of such use on
air quality ; whereas setting a maximum sulphur content
of 0,05 % by weight to apply from 1 October 1996 for
diesel fuel allows the industries concerned sufficient time
to make the technical adjustments required;

Whereas the other uses of gas oils and medium oils
require an effort to be made to reduce air pollution,
wherein account should be taken of their contribution
having regard to air quality improvement and environ-
mental costs and benefits; whereas the Commission
should submit to the Council, which will take a decision

() OJ No L 171, 27. 6. 1981, p. 11.
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thereon by 31 July 1994 at the latest, a proposal introdu-
cing, by 1 October 1999 at the latest, a lower limit for the
sulphur content and setting new limit values for aviation
kerosenes ;

Whereas a sudden change in crude oil supplies leading to
an increase in average sulphur content may, in view of
available desulphurization capacity, jeopardize supplies to
consumers in a Member State ; whereas it would therefore
seem advisable to authorize that Member State to derogate
under certain conditions from the sulphur content limits
laid down in respect of its own market;

Whereas the introduction of a low sulphur content level
in marine gas oils for sea-going ships raises specific tech-
nical and economic problems for Greece ; whereas a dero-
gation of limited duration in favour of Greece should not
depress trade in marine gas oils since Greek refinery
installations currently cover no more than domestic
demand for gas oils and medium oils ; whereas exports for
final combustion from Greece to another Member State
must comply with the provisions of the Directive appli-
cable in that Member State ; whereas Greece could be
granted a five-year derogation before introducing marine
gas oils with the required sulphur content; whereas this
period will end on 30 September 1999 ;

Whereas spot checks should be carried out to ascertain
the sulphur content of gas oils and medium oils placed
on the market ; whereas for this purpose provision should
be made for a uniform method based on the best available
technology,

HAS ADOPTED THIS DIRECTIVE:

Article 1

1. For the purposes of this Directive :

(a) ‘gas oil’ means any petroleum product falling under
CN code 27100069, or any petroleum product
which, by reason of its distillation limits, falls within
the category of middle distillates intended for use as
fuel and of which at least 85 % by volume, including
distillation losses, distils at 350° C;

(b) ‘diese] fuels’ means gas oils used for self-propelling
vehicles as referred to in Directive 70/220/EEC (') and
Directive 88/77/EEC (3).

() OJ No L 76, 6. 4. 1970, p. 1. Directive as last amended by
Directive 91/441/EEC (O] No | 242, 30. 8. 1991, p. 1).
() OJ No L 36, 9. 2. 1988, p. 1. Directive as last amended by
Directive 91/542/EEC (OJ No L 295, 25. 10. 1991, p. 1).

2.  This Directive shall not apply to gas oils:

— contained in the fuel tanks of vessels, aircraft or motor
vehicles crossing a frontier between a third country
and a Member State ;

— intended for processing prior to final combustion.

CArticle 2

1.  Member States shall, in order to reach the particulate
emission levels laid down in specific Community Direc-
tives, prohibit the marketing of diesel fuels in the
Community if their sulphur compound content,
expressed in sulphur (hereinafter ‘sulphur content’),
exceeds :

— 0,2 % by weight as from | October 1994,
— 0,05 % by weight as from 1 October 1996.

Member States shall take steps to ensure that the diesel
fuels referred to in the first paragraph with a sulphur
content not exceeding 0,05 % by weight are gradually
made available.

2. Member States shall prohibit the marketing in the
Community of gas oils other than, or used for purposes
other than, those referred to in paragraph 1 with the
exception of aviation kerosene, as from 1 October 1994, if
their sulphur content exceeds 0,2 % by weight.

Before 1 January 1994, the Commission shall indicate, in
a report to the Council, what progress has been made in
controlling sulphur dioxide emissions. At the same time
it shall submit to the Council a proposal, in the more
general framework of the policy to improve air quality, for
transition to a second phase, prescribing a lower limit by
1 October 1999 at the latest, and setting new limit values
for aviation kerosene.

The Council shall act by a qualified majority by 31 July
1994 at the latest.

3. If, as the result of a sudden change in the supply of
crude oil or pet.oleum products, it becomes difficult for a
Member State to apply the limit on the maximum
sulphur content of gas oil, that Member State shall inform
the Commission thereof. The Commission may authorize
a higher limit to be applicable within the territory of that’
Member State for a period not exceeding six months, and
shall notify its decision to the Council. Any Member
State may contest that Decision before the Council within
one month. The Council, acting by a qualified
majority, may adopt a different decision within two
months.

33



27. 3. 93

Official Journal of the European Communities

No L 74/83

By way of derogation the Government of Greece may, up
to 30 September 1999, authorize marketing of gas oil for
marine use with a sulphur content in excess of 0,2 % by
weight. '

Article 3

No Member State may, as from the dates of application
laid down in Article 2 (1) and (2), prohibit, restrict or
prevent the placing on the market of gas oils on the
grounds of their sulphur content, if those gas oils comply
with the requirements of this Directive.

Article ¢

1. Member States shall take all necessary measures to
check by sampling the sulphur content of gas oils which
are placed on the market.

2. The reference method adopted for determining the
sulphur content of gas oils which are placed on the
market shall be that defined by ISO method 8754. The
statistical interpretation of the results of the checks made
to determine the sulphur content of the gas oils placed on
the market shall be made in accordance with ISO stan-
dard 4259 (1979 edition).

Article 5

As from 1 October 1994, Directive 75/716/EEC shall be
replaced by this Directive.

Article 6

Member States shall bring into force the laws, regulations
and administrative provisions necessary to comply with
this Directive before 1 October 1994. They shall forthwith
inform the Commission thereof.

When Member States adopt these measures, they shall
contain a reference to this Directive or shall be accompa-
nied by such reference on the occasion of their official
publication. The methods of making such a reference
shall be laid down by the Member States.

Article 7

This Directive is addressed to the Member States.

Done at Brussels, 23 March 1993.

For the Council
The President
S. AUKEN
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COMMISSION DECISION
of 13 May 1993

defining the conditions under which contracting entities exploiting geographical

areas for the purpose of exploring for or extracting oil, gas, coal or other solid

fuels must communicate to the Commission information relating to the
contracts they award

(93/327/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Directive 90/531/EEC of
17 September 1990 on the procurement procedures of
entities operating in the water, energy, transport and tele-
communications sectors ('), and in particular Articles 3 (2)
(b) and 32 (4) to (7) thereof,

Having regard to the opinion of the Advisory Committee
for Public Contracts,

Whereas Article 3 (2) (b) of Directive 90/531/EEC
provides that contracting entities exploiting geographical
areas for the purpose of exploring for or extracting oil,
gas, coal or other solid fuels must communicate to the
Commission, under conditions to be defined by it, infor-
mation relating to the contracts they award ;

Whereas this information must enable the Commission to
carry out its task of monitoring the application of
Community law and to compile statistical studies ;

Whereas the obligation to communicate information rela-
ting to each contract awarded should, however, be
confined to contracts whose value is sufficiently high,
namely all contracts with a value exceeding ECU 5
million ;

Whereas more concise periodic information should
suffice for contracts with a value of between ECU 400 000
and 5 million,

HAS ADOPTED THIS DECISION :

Article 1

Member States shall ensure that contracting entities
carrying on one or more of the activities referred to in
Article 3 (1) of Directive 90/531/EEC communicate to the

() OJ No L 297, 29. 10. 1990, p. 1.

Commission, for any contract they award whose value
(determined in accordance with Article 12 of that Direc-
tive) exceeds ECU 5 million, all the information specified
in the Annex to this Decision, within 48 days of the date
on which the contract in question is awarded.

Article 2--

For contracts with a value of between ECU 400 000 and 5§
million, the contracting entities referred to in Article 1
shall :

1. retain in respect of each contract the information
referred to in items 1 to 9 of the Annex for not less
than four years from the date on which the contract is
awarded ;

2. supply this information to the Commission either
immediately, on its request, or not later than 48 days

after the end of the calendar quarter in which the
contract in question is awarded.

Article 3

This Decision shall be applicable to the contracts which
have been awarded since the 1 Jjanuary 1993,

Article 4
This Decision is addressed to the Member States.
Done at Brussels, 13 May 1993.

For the Commission
Raniero VANNI D’ARCHIRAFI

Member of the Commission
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(Acts whose publication is not obligatory)

.

COUNCIL

COUNCIL DIRECTIVE
of 17 September 1990

on the procurement procedures of entities operating in the water, energy, transport and
telecommunications sectors

(90/531/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing in the European
Economic Community and in particular the last sentence of
Article 57 (2), Article 66, Artcle 100a and Article 113
thereof, ‘

Having regard to the proposal from the Commission (!),
In cooperation with the European Parliament (),

Having regard to the opinion of the Economic and Social
Commirzee (3}, :

Whereas the measures aimed at progressively establishing
the internal market, during the period up to 31 December
1992, need to be taken; whereas the internal market
consists of an area without internal frontiers in which free
movement of goods, persons, services and capital is
guaranteed;

Whereas the European Counal has drawn conclusions
concerning the need to bring about a single internal
market;

Whereas restrictions on the free movement of goods and on
the freedom to provide services in respect of supply

(1) OJ No C 264, 16. 10. 1989, p. 22.

(2) O] No C 158, 26. 6. 1989, p. 258 and
O] No C 175, 16. 7. 1990, p. 78.

(3) O] No C 139, 5. 6. 1989, pp. 23 and 31.

A
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contracts awarded in the water, energy, transport and
telecommunications sectors are prohibited by the terms of
Articles 30 and 59 of the Treaty;

Whereas Article 97 of the Euratom Treaty prohibits any .
restrictions based on nationality as regards companies
under the jurisdiction of a Member State where they desire
to participate in the construction of nuclear installations of

" a scientific or industrial nature in the Community;

Whereas these objectives also require the coordination of
the procurement procedures applied by the endties
operating in these sectors;

Whereas the White Paper on the completion of the internal
market contains an action programme and a timetable for
opening up public procurement markets in sectors which
are currently excluded from Council Directive
71/305/EEC of 26 July 1971 concerning the coordination
of procedures for the award of public works contracts (4),
as last amended by Council Directive 89/440/EEC (5), and
Council Directive 77/62/EEC of 21 December 1976
coordinating procedures for the award of public
supply contracts (6), as last amended by Directive
88/295/EEC (7);

(*) O] No L 185, 16. 8. 1971, p. §.
(5) O] No L 210, 21. 7. 1989, p. 1.
(6) O] No L 13, 15.1. 1977, p. 1.

(7) O] No L 127, 20. 5. 1988, p. 1.
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Whereas among such excluded sectors are those concerning
the provision of water, energy and transport services
and, as far as Directive 77/62/EEC is concerned, the
telecommunications sector; ’

Whereas the main reason for their exclusion was that
entities providing such services are in some cases governed
by public law, in others by private law;

Whereas the need to ensure a real opening-up of the market
and a fair balance in the application of procurement rules
in these sectors requires that the entities to be covered must
be identified on a different basis than by reference to their
legal status;

Whereas, in the four sectors concerned, the procurement
problems to be solved are of a similar nature, so permitting
them to be addressed in one instrument;

Whereas, among the main reasons why entities operating
in these sectors do not purchase on the basis of
Community-wide competition is the closed nature of the
markets in which they operate, due to the existence of
special or exclusive rights granted by the national
authorities, concerning the supply to, provision or
operation of, networks for providing the service concerned,
the exploitation of a given geographical area for a
particular purpose, the provision or operation of public
telecommunications networks or the provision of public
telecommunications services;

Whereas the other main reason for the absence of
Community-wide competition in these areas results from
various ways in which national authorities can influence
the behaviour of these entites, including participations
in their capital and representation in the entities’
administrative, managerial or supervisory bodies;

Whereas this Directive should not extend to activities of
those entities which either fall outside the sectors of water,
energy and transport services or outside the
telecommunications sector, or which fall within those
sectors but nevertheless are directly exposed to competitive
forces in markets to which entry is unrestricted;

Whereas it is appropriate thart these entities apply common
procurement procedures in respect of their activities
relaring to water; whereas certain entities have been
covered up to now by the Directives 71/305/EEC and
77/62/EEC in respect of their activities in the field of
hydraulic engineering projects, irrigation, land drainage or
the disposal and reatment of sewage;

Whereas, however, procurement rules of the type proposed
for supplies of goods are inappropriate for purchases of
water, given the need to procure water from sources near
the area it will be used;

Whereas, when specific conditions are fulfilled,
exploitation of a geographical area with the aim of
exploring for or extracting oil, gas, coal or other solid fuels
may be made subject to alternative arrangements which
will enable the same objective of opening up contracts to be
achieved; whereas the Commission must ensure that these
conditions are complied with by the Member States who
implement these alternarive arrangements;

Whereas the Commission has announced that it will
propose measures to remove obstacles to cross-frontier
exchanges of electricity by 1992; whereas procurement
rules of the type proposed for supplies of goods would not
make it possible ‘to overcome existing obstacles to the
purchases of energy and fuels in the energy sector; whereas,
as a result, it is not appropriate to include such purchases
in the scope of this Directive, although it should be borne
in mind that this exemption will be re-examined by
the Council on the basis of a Commission report and
Commission proposals;

Whereas Regulations (EEC) No 3975/87 (!) and (EEC)
No 3976/87 (2), Directive 87/601/EEC (3) and Decision
87/602/EEC (*) are designed to introduce more
competition between the entities offering air transport
services to the public and it is therefore not appropriate for
the time being to include such entities in the scope of this
Directive although the situation ought to be reviewed at a
later stage in the light of progress made as regards
competition; '

Whereas, in view of the competitive position of
Community shipping, it would be inappropriate for the
greater part of the contracts in this sector to be subject to
detailed procedures; whereas the situation of shippers
operating sea-going ferries should be kept under review;
whereas certain inshore and river ferry services operated by
public authorities should no longer be excluded from the
scope of Directives 71/305/EEC and 77/62/EEC;

Whereas it is appropriate to facilitate compliance with
provisions relating to activities not covered by this
Directive;

Whereas this Directive should not apply to procurement
contracts which are declared secret or may affect basic
State security interests or are concluded according to other
rules set up by existing international agreements or
international organizations;

() OJNo L 374, 31.12, 1987, p. 1.
(2) O] No L 374, 31.12.1987, p. 9.
(3) O] No L 374, 31.12. 1987, p. 12.
{(*) O] No L 374, 31.12. 1987, p. 19.
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Whereas the Community’s or the Member States’ existing
international obligations must not be affected by the rules
of this Directive;

Whereas products, works or services must be described by
reference to European specifications; whereas, in order to
ensure that a product, work or service fulfils the use for
which it is intended by the contracting entity, such
reference may be complemented by specifications which do
not change the nature of the technical solution or solutions
set out in the European specification;

Whereas the principles of equivalence and of murual
recognition of national standards, technical specifications
and manufacturing methods are applicable in the field of
application of this Directive;

Whereas, when the contracting entities define by common
accord with tenderers the deadlines for receiving tenders,
they shall comply with the principle of non-discrimination,
and whereas, if there is no such agreement, it is necessary
to lay down suitable provisions;

Whereas it -could prove useful to provide for greater
transparency as to the requirements regarding the
protection and conditions of employment applicable in the
Member State in which the works are to be carried our;

Whereas it is appropriate that national provisions for
regional development requirements to be taken into
consideration in the award of public works contracts
should be made to conform to the objectives of the
Community and be in keeping with the principles of the
Treaty;

Whereas contracting entities must not be able to reject
abnormally low tenders before having requested in writing
explanations as to the constituent elements of the tender;

Whereas, within certain limits, preference should be given
to an offer of Community origin where there are equivalent
offers of third country origin;

Whereas this Directive should not prejudice the position of
the Community in any current or future international
negouanons;

Whereas, based on the results of such international
negotiations, this Directive should be extendable to offers
of third country origin, pursuant to a Council Dedision;

Whereas the rules to be applied by the entities concerned
should establish a framework for sound commercial
practice and should leave a maximum of flexibility; -

38

Whereas, as a counterpart for such flexibility and in the
interest of murual confidence, a minimum level of
transparency must be ensured and appropriate methods
adopred for monitoring the application of this Directive;

Whereas it is necessary to adapt Directives 71/305/EEC
and 77/62/EEC to establish well-defined fields of
application; whereas the scope of Directive 71/305/EEC
should not be reduced, except as regards contracts in the
water and telecommunications sectors; whereas the scope
of Directive 77/62/EEC should not be reduced, except as
regards certain contracts in the water sector; whereas the
scope of Directives 71/305/EEC and 77/62/EEC should
not, however, be extended to contracts awarded by carriers
by land, air, sea, inshore or inland waterway which,
although carrying out economic activities of an industrial
or commercial nature, belong to the State administration;
whereas, nevertheless, certain contracts awarded by
carriers by land, air, sea, inshore or inland waterway which
belong to the State administration and are carried out only
for reasons of public service should be covered by those
Directives;

Whereas this Directive should be re-examined in the light
of experience;

Whereas the opening up of contracts, on 1 January 1993,
in the sectors covered by this Directive might have an
adverse-effect upon the economy of the Kingdom of Spain;
whereas the economies of the Hellenic Republic and the
Portuguese Republic will have to sustain even greater
efforts; whereas it is appropriate that these Member States
be granted adequate additional periods to implement this
Directive,

HAS ADOPTED THIS DIRECTIVE:

TITLE]

General provisions

Article 1
For the purposes of this Directive:

1. ‘public authorities’ shall mean the State, regional or
local authorines, bodies governed by public law, or
associations formed by one or more of such
authorites or bodies governed by public law..

A body is considered to be governed by public law
where it:
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— is established for the specific purpose of meeting
needs in the general interest, not being of a
commercia] or industrial nature, and

— has legal personality, and

— is financed for the most part by the State, or
regional or local authorities, or other bodies
governed by public law, or is subjea to
management supervision by those bodies, or has
an administrative, managerial or supervisory
board more than half of whose members are
appointed by the State, regional or local
authorities, or other bodies governed by, public
law; .

2. ‘public undertaking’ shall mean any undertaking over

which the public authorities may exercise directly or
indirectly a dominant influence by virtue of their
ownership of it, their finandal participation therein,
or the rules which govern it. A dominant influence on
the part of the public authorities shall be presumed
when these authorities, directly or indirectly, in
relation to an undertaking:

— held the major of the undertaking’s subscribed
capital, or

— control the majority of the votes attaching to
shares issued by the undertaking, or

— can appoint more than half of the members of the
undertaking’s administrative, managerial or
supervisory body;

. ‘supply and works contracts’ shall mean contracts for
pecuniary interest concluded in writing berween one of
the contracting entities referred to in Article 2 and a

_supplier or contractor and which have as their
object:

(a) in the case of supply contracts, the purchase,
lease, rental or hire-purchase, with or without
optdons to buy, of products or of software

" services. These contracts may in addition cover
siting and installaton operations.

Software services shall be covered by this
definidon where they are procured by a
contracting entity exercising and activity defined
in Artcle 2(2)(d) and are for use in the
operadon of a public telecommunications
network or are intended to be used in a public
telecommunications service as such;

(b) im the ‘case of works contracts, either the
execution, or both the execution and design or
the .realization, by whatever means, of building
or dvil engincering actvities referred to in
‘Apnex XI. These contracts may, in addition,
cover supplies and services mecessary for their
execution.

Contracts which include the provision of services
other than those referred to in (a) and (b) shall be
regarded as supply contracts if the total value of
supplies, including siting and installation operations
necessary for the execution of the contract and of

_software services within the meaning of subparagraph

(a), is greater than the value of the other services
covered by the contract;

. ‘framework agreement’ shall mean an agreement

berween one of the contracting entities defined in
Article 2 and one or more suppliers or contractors, the
purpose of which is to establish the terms, in
particular with regard to the prices and, where
appropriate, the quantity envisaged, governing the
contracts to be awarded during a given period;

. ‘tenderer’ shall mean a supplier or contractor who

submits a tender and ‘candidate’ shall mean a person
who has sought an invitation to take part in a
restricted or negotiated procedure;

. ‘open, restricted and negotiated procedures’ shall

mean the award procedures applied by contracting
entities whereby:

{a) in the case of open procedures, all interested
suppliers or contractors may submit tenders;

(b) in the case of the restricted procedures, only
candidates invited by the contracting entty may
submit tenders; :

{c) in the casc of negotated procedures, the
contracting entity  consults  suppliers or
contractors of its choice and negbuates the terms
of the conmract with one or more of them;

. ‘technical specfications’ shall mean the technical

requirements contained in partcular in the tender
documents, defining the characterisucs of a set of
works, material, product or supply, and enabling a
piece of work, a material, a product or a supply to be
objectively described in a manrier such that it fulfils
the use for which it is intended by the contracting
entty. These technical prescripdons may include
quality, performance, safety or dimensions, as well as
requirements applicable to the material, product, or
supply as regards quality assurance, terminology,
symbols, testing and test methods, packaging,
marking or labelling. In the case of works contracts,
they may also include rules for the design and costing,
the test, inspection and acceptance condiuons for
works and methods or techniques of construction and
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10.

11.

12.

13.

all other technical conditions which the contracting
entity is in a position to prescribe under general or
specific regulations, in relation to the finished works
and to the materials or parts which they involve;

‘standard’ shall mean a technical specification
approved by a recognized standardizing body for
repeated and continuous application, compliance with
which is in principle not compulsory;

. ‘European standard’ shall mean a standard approved

by the European Committee for Standardization
(CEN) or by the European Committee for
Electrotechnical Standardization (CENELEC) as a
‘European Standard (EN) or ‘Harmonization
Document (HD)’, according to the common rules
of those organizations, or by the European
Telecommunications Standards Institute (ETSI)
according to its own rules as a ‘European
Telecommunications Standard (ETS)’;

‘common technical specification’ shall mean a
technical specification drawn up in accordance with a
procedure recognized by the Member States which a
view to uniform application in all Member States and
published in the Official Journal of the European

Communities;

‘European technical approval’ shall mean a favourable
technical assessment of the finess for use of a product
for a particular purpose, based on fulfilment of the
essential requirements for building works, by means of
the inherept characteristics of the product and the
defined conditions of application and use, as provided
for in Council Directive 89/106/EEC of 21 December
1988 on the approximation of laws, regulations and
administrative provisions of the Member States
relating to construction products (!). European
technical approval shall be issued by an approval body
designated for this purpose by the Member State;

‘European specification’ shall mean a common
technical specification, a European technical approval
or a national standard implementing a European
standard;

‘public telecommunications network’ shall mean the
public telecommunications infrastrucrure which
enables to be conveyed berween defined nerwork
termination points by wire, by microwave, by optical
means or by other electromagnetic means.

‘Nerwork termination point’ shall mean all physical
connections and their technical access specifications
which form part of the public telecommunications
nerwork and are necessary for access to, and efficient
communication through, that public network;

(') OJNo L 40, 11. 2. 1989, p. 12.
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14.

1.

(a)

(b)

‘public telecommunications services’ shall mean
telecommunications services the provision of which
the Member States have specifically assigned notably
to one or more telecommunications entities.

‘Telecommunications services’ shall mean services the
provision of which consists wholly or partly in the
transmission and routing of signals on the public
telecommunications nerwork by  means  of
telecommunications processes, with the exception of
radio-broadcasting and television.

Article 2

This Directive shall apply to contracting entities
which:

Y

are public authorities or public undertakings and
exercise one of the activities referred to in
paragraph 2;

or, when they are not public authorities or public
undertakings, have as one of their activities any of
those referred to in paragraph 2 or any combination
thereof and operate on the basis of special or exclusive
rights granted by a competent authority of a Member
State.

2. Relevant activities for the purposes of this Directive
shall be:

(a)

(b)

(d)

the provision or operation of fixed networks intended
to provide a service to the public in connection with
the production, transport or distribution of:

(i) drinking water, or
(11) elecrricity, or
(iii) gas or heat,

or the supply of drinking water, electricity, gas or heart
to such networks;

the exploitation of a geographical area for the purpose
of:

(i) exploring for or extracting oil, gas, coal or other
solid fuels, or )

(i1) the provision of airport, maritime or inland port
or other terminal facilities to carriers by air, sea
or inland waterway;

the operation of networks providing a service to the
public in the field of transport by railway, automated
systems, tramway, trolley bus, bus or cable.

As regards transport services, a network shall be
considered to exist where the service is provided under
operating conditions laid down by a competent
authority of a Member State, such as conditions on
the routes to be served, the capacty to be made
available or the frequency of the service;

the provision or operation of public tele-
commuynications networks or the provision of one or
more public telecommunications services.
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3. For the purpose of applying paragraph 1 (b), special
or exclusive rights shall mean rights deriving from
authorizarions granted by a competent authority of the
Member State concerned, by law, regulation or
administrative action, having as their result the reservation
for one or more entities of the exploitation of an activity
defined in paragraph 2. '

A contracting entity shall be considered to enjoy special or
exclusive rights in particular where:

{(a) for the purpose of constructing the nerworks or
facilities referred to in paragraph 2, it may rtake
advantage of a procedure for the expropriation or use
of property or may place network equipment on,
under or over the public highway;

(b) in the case of paragraph 2 (a), the entity supplies with
drinking water, electricity, gas or heat a nerwork
which is itself operated by an entity enjoying special or
exclusive rights granted by a competent authority of
the Member State concerned.

4. The provision of bus transport services to the public
shall not be considered to be a relevant activity within the
meaning of paragraph 2 (c) where other entities are free to
provide those services, either in general or in a particular
geographical area, under the same conditions, as the
contracting entities.

5. The supply of drinking water, electricity, gas or heat to
networks which provide a service to the public by a
contracting entity other than public authority shall not be
considered as a relevant activity within the meaning of
paragraph 2 (a) where:

(a) in the case of drinking water or electricity:

— the production of drinking water or electricity by
the entity concerned takes place because its
consumpnion is necessary for carrying out an
activity other than that referred to in paragraph 2,
and

— supply to the public nerwork depends only on the
entity’s own consumption and has not exceeded
30 % of the entity’s total production of drinking
water or energy, having regard to the average for
the preceding three years, including the current
year;

{b) in the case of gas or heat:

-— the production of gas or heat by the entity
concerned is the unavoidable consequence of
carrying on an activity other than thar referred to
in paragraph 2, and

— supply 1 the. public nerwork is aimed only at the
economic exploitation of such production and
amounts to not more than 20 % of the entity’s
tumover having regard to the average for the
preceding three years, including the current year.

6. The contracting entities listed in Annexes 1 to X shall
fulfil the criteria ser outr above. In order to ensure thar the

lists are as exhaustive as possible, Member States shall
notify the Commission of amendments to their lists. The
Commission shall revise Annexes I to X in accordance with
the procedure in Article 32.

Article 3

1. Member States may request the Commission to provide
that exploitation of geographical areas for the purpose of
exploring for, or extracting, oil, gas, coal or other solid
fuels shall not be considered to be an activity defined in
Article 2 (2) (b) (i) and that entities shall not be considered
as operating under special or exclusive rights within the
meaning of Article 2 (3) (b) by virtue of carrying on one or
more of these activities, provided that all the following
conditions are satisfied with respect to the relevant national
provisions concerning such activities:

(a) at the time when authorization to exploit such a
geographical area is requested, other entities shall be
free to seek authorization for that purpose under the
same conditions as the contracting entities;

(b) the technical and financial capacity of entities to
engage in particular activities shall be established prior
to any evaluation of the merits of competing
applications for authorization; .

(c) authorization to engage in those activities shall be
granted on the basis of objective criteria concerning
the way in which it is intended to carry out the
exploitation for extraction, which shall be established
and published prior to the requests and applied in a
non-discriminatory manner;

(d) all conditons and requirements concerning the
carrying out or termination of the activity, including
provisions on operating obligadons, royalties, and
participation in the capital or revenue of the entities,
shall be established and made available prior to the
requests for authorization being made and then
applied in a non-discriminatory manner; every change
concerning these conditions and requirements shall be
applied to all the entites concerned, or else
amendments must be made in a non-discriminatory
manner; however, operating obligations need not be
established until immediately before the authorization
is granted; and

(e) contracting entities shall not be required by any law,
regulation, administrative requirement, agreement
or understanding to provide information on a
contracting entity’s intended or actual sources of
procurement, except at the request of national
authorities and exclusively with a view to the
objectives mendoned in Article 36 of the Treaty.
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2. Member States which apply the provisions of
paragraph 1 shall ensure, through the conditions of the
authorization or other appropriate measures, that any
entity:

(a) observes the principles of non-discrimination and
competitive procurement in respect of the award of
supplies and works contracts, in particular as regards
the information that the entity makes available to
undertakings concerning its procurement intentions;

(b) communicates to the Commission, under conditions
to be defined by the latter in accordance with
Arricle 32, informaton relating to the award of
contracts.

3. As regards individual concessions or authorizations
granted before the date on which Member States apply this
Directive in accordance with Article 37, paragraphs 1 (a),
(b) and (c) shall not apply, provided that at that date other
entities are free to seek authorization for the exploitation of

. geographical areas for the purpose of exploring for or
extracting oil, gas, coal- or other solid fuels, on a
non-discriminatory basis and in the light of objective
criteria. Paragraph 1(d) shall not apply as regards
conditions or requirements established, applied or amended
before the date referred to above.

4. A Member State which wishes to apply paragraph 1
shall inform the Commission accordingly. In doing so, it
shall inform the Commission of any law, regulation or
administrative provision, agreement or understanding
relating to compliance with the conditions referred to in
paragraphs 1 and 2.

The Commission shall take a decision in accordance with
the procedure laid down in Article 32 (4) to (7). It shall
publish its decision, giving its reasons, in the Official
Journal of the European Communities.

It shall forward to the Council each year a report on the
implementation of this Artcle and review its application in
the framework of the report provided for in Article 36.

Article 4

1. When awarding supply or works contracts, the
contracting entities shall apply procedures which are
adapted to the provisions of this Directive.

2. Contracting entities shall ensure that there is no
discrimination berween different suppliers or contractors.

3. In che context of provision of technical specifications to
interested suppliers and contractors, of qualification and
selection of suppliers or conwactors and of award of
contracts, contracting entities may impose requirements
with a view to protecting the confidential narure of
information which they make available.
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4. The provisions pf this Directive shall'not limit the right
of suppliers or contractors to require a contractng entity,
in conformity with national law, to respect the confidental
narure of information which they make available.

Article §

1. Conrracting entities may regard a framework
agreement as a contract within the meaning of Article 1 (3)
and award it in accordance with this Directive.

2. Where contracting entities have awarded a framework
agreement in accordance with this Directive, they may avail
themselves of Article 15 (2) (i) when awarding contracts
based on that agreement.

3. Where a framework agreement has not been- awarded
in accordance with this Directive, contracting entiries may
not avail themselves of Article 15 (2) (i).

4. Contracting entities may not misuse framework
agreements in order to hinder, limit or distort
competition.

Article 6

1. This Directive shall not apply to contracts which the’
contracting entities award for purposes other than the
pursuirt of their activities as described in Article 2 (2) or for
the pursuit of such activities in a non-member country, in
conditions not involving the physical use of a network or
geographical area within the Community.

2. However, this Directive shall apply to contracts
awarded on behalf of the entities which exercise an activity
referred to in Artcle 2 (2) (a) (i} and which:

(a) are connected with hydraulic engineering projects,
irrigation or land drainage, provided that the volume
of water intended for the supply of drinking water
represents more than 20 % of the total volume of
water made available by these projects or irrigation or
drainage installations; or

(b) are connected with the disposal or treatment of
sewage.

3. The contracting entities shall notify the Commission at
its request of any activities they regard as excluded under
paragraph 1. The Commission may periodically publish
lists of the categories of activities which it considers to be
covered by this exclusion, for information in the Official
Journal of the European Communities. In so doing, the
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Commission shall respect any sensitive commercial aspects
the contracting entities may point out when forwarding this
information.

Article 7

1. The provisions of this Directive shall not apply to
contracts awarded for purposes of re-sale or hire to third
parties, provided that the contracting entity enjoys no
special or exclusive right to sell or hire the subject of such
contracts and other entities are free to sell or hire it under
the same conditions as the contracting entity.

2. The contracting entities shall notify the Commission at
its request of all the categories of products they regard as
excluded under paragraph 1. The Commission may
. periodically publish lists of the categories of activities
which it considers to be covered by this exclusion, for
information in the Official Journal of the European
Communities. In so doing, the Commission shall respect
any sensitive commercial aspects the contracting entities
may point out when forwarding this information.

Article 8

1. This Directive shall not apply to contracts which
contracting entities exercising an activity described in
Article 2 (2) (d) award for purchases intended exclusively
1o enable them to provide one or more telecommunications
services where other entities are free to offer the same
services in the same geographical area and under
substantially the same conditions.

2. The contracring entities shall notify the Commission at
its request of any services they regard as covered by the
exclusion referred to in paragraph 1. The Commission may
periodically publish the list of services which it considers to
be covered by this exclusion, for information in the Official
Journal of the European Communities. In so doing, the
Commission shall. respect any sensitive commercial aspects
the contracting entities may point out when forwarding this
information. '

Article 9
1. This Direcuve shall not apply to:

{(a) contracts which the contracting entities listed in
Annex I award for the purchase of water;

(b) contracts which the contracting entities specified in
Annexes II, III, IV and V award for the supply of
energy or of fuels for the production of energy.

2. The Coundl shall reexamine the provisions of
paragraph 1 when it has before it a report from the
Commission together with appropriate proposals.

Article 10

This Directive shall not apply to contracts when they are
declared to be secret by the Member State, when their
execution must be accompanied by special security
measures in accordance with the laws, regulations or
administrative provisions in force in the Member State
concerned or when the protection of the basic security
interests of that State so requires.

Article 11

This Directive shall not apply to contracts governed by
different procedural rules and awarded:

1. pursuant to an international agreement concluded in
conformity with the Treaty beween a Member State
and one or more third countries and covering supplies
or works intended for the joint implementation or
exploitation of a project by the signatory States; every
agreement shall be communicated to the Commission,
which may consult the Advisory Committee for Public
Contracts set up by Council Decision 71/306/EEC (1),
as last amended by Decision 77/63/EEC (2), or, in the
case of agreements governing contracts awarded by
entities  exercising an  actuvity defined in
Article 2 (2) (d), the Advisory Committee on
Telecommunications Procurement referred to in
Article 31;

2. to undertakings in a Member State or a third country in
pursuance of an international agreement relaring to the
stationing of troops;

3. pursuant to the particular procedure of an international
organizanon.

Article 12

1. This Directive shall apply to contracts whose estimated
value, net of VAT, is not less than:

{a) ECU 400 000 in the case of supply contracts awarded
by entities exercising an activity defined in
Article 2 (2) (a), (b) and (c);

(b) ECU 600 000 in the case of supply contracts awarded
by entities ‘exercising an activity defined in
Article 2 (2) (d);

(c) ECU S million in the case of works contracts. -

2. In the case of supply contracts for lease, rental or

hire-purchase, the basis for calculating the contract value
shall be:

(1) OJ No L 185, 16. 8. 1971, p. 15.
{3) O] No L 13, 15. 1. 1977, p. 15.
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(a) in the case of fixed-term-contracts, where their term is
12 months or less, the estimated total value for the
contract’s duration, or, where their term exceeds
12 months, the contract’s total value including the
estimated residual value;

(b) in the case of contracts for an indefinite period or in
cases where there is doubt as to the duration of the
contracts, the anticipated total instalments to be paid
in the first four years.

3. Where a proposed supply contract expressly specifies
option clauses, the basis for calculating the contract value
shall be the highest possible total purchase, lease, rental or
hire-purchase permissible, inclusive of the option clauses.

4. In the case of a procurement of supplies over a given
period by means of a series of contracts to be awarded to
one or more suppliers or of contracts which are to be
renewed, the contract value shall be calculated on the basis
of:

(a) the total value of contracts which had similar
characteristics awarded over the previous fiscal year or
12 months, adjusted where possible for anticipated
changes in quantity or value over the subsequent
12 months;

(b) or the aggregate value of contracts to be awarded
during the 12 months following the first award or
during the whole term of the contract, where this is
longer than 12 months.

5. The basis for calculating the value of a framework
agreement shall be the estimated maximum value of all the
contracts envisaged for the period in question.

6.- The basis for calculadng the value of a works contract
for the purposes of paragraph 1 shall be the toral value of
the work. “Work’ shall mean the building and engineering
activities taken as a whole that are intended to fulfil an
economic function by themselves.

In particular, where a supply or work is the subject of
several lots, the value of each lot shall be taken into
account when assessing the value referred to in
paragraph 1. Where the aggregate value of the lots equals
or exceeds the value laid down in paragraph 1, that
paragraph shall apply to all the lots. However, in the case
of works contracts, contracting entities may derogate from
paragraph 1 in respect of lots whose estimated value net of
VAT is less then  ECU 1 million, provided that the
aggregate value of those lots does not exceed 20 % of the
overall value of the lots.
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-requirements rather than design or

7. For the purposes.of paragraph 1, contracting entities
shall include in the estimated value of a works contract the
value of any supplies or services necessary for the execution
of the contracc which they make available to the
contractor.

8. The value of supplies which are not necessary for the
execurion of a particular works contract may not be added
to that of the contract with the result of avoiding
application of this Directive to the procurement of those
supplies.

9. Contracting entities may not circumvent this Direcuve
by splitting contracts or using special methods of
calculating the value of contracts.

TITLE Il

Technical spccifit.:ations.and standards

Article 13

1. Contracting entities shall include the technical
specifications in the general documents or the contract
documents relating to each contract.

2. The technical specifications shall be defined by
reference to European specifications where these exist.

3. In the absence of European specifications, the technical
specifications should as far as possible be defined by
reference to other standards having currency within the
Community.

4. Contracting entiries shall define such further
requirements as are necessary to complement European
specifications or other standards. In doing so, they shall
prefer  specifications  that  indicate  performance
description
characteristics unless the contracting entity has objective
reasons for considering that such specificarions are
inadequate for the purposes of the contract.

5. Technical specifications which mention goods of a
specific ‘make or source or of a particular process, and
which have the effect of favouring or eliminating certain
undertakings, shall not be used unless such specifications
are indispensable for the subject of the conmact. In
particular, the indication of trade marks, patents, types, or
specific origin or production shall be prohibited; however,
such an indication accompanied by the words ‘or
equivalent’ shall be authorized where the subject of the
contract cannot otherwise be described by specifications
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which are sufficiently precise and fully intelligible to all
concerned.

6. Contracting entities may derogate from paragraph 2

if:

(a) it is technically impossible to establish satisfactorily
that a product conforms tw the European
specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of
24 July 1986 on the inittal stage of the murual
recognition of type approval for telecommunications
terminal equipment (}), or of Council Decision
87/95/EEC of 22 December 1986 on standardization
in the field of information technology and
telecommunications (2);

(c) in the context of adapting existing practice to take
account of European specifications, use of these
specifications would oblige the contracting entity to
acquire supplies incompatible with equipment already
in use or would entail disproportionate cost or
disproportionate technical difficulty. Contracting
entities which have recourse to this derogation shall
do so only as part of a clearly defined and recorded
strategy with a view to a change-over to European
specifications;

{d) the relevant European specification is inappropriate
for the particular application or does not take account
of technical developments which have come about
since its adoption. Contracting entities which have
recourse to this derogation shall inform the
appropriate standardizing organization, or any other
body empowered to review the European
specification, of the reasons why they consider the
European specification to be inappropriate and shall
request its revision;

{e) the project is of a genuinely innovative nature for
which use-of European specifications would not be
appropriate.

7. Notices published pursuant to Article 16 (1) (a) shall
indicate any recourse to the derogatons referred to in
paragraph 6,

8. This Article shall be without prejudice to compulsory
technical rules insofar as these are compatible with
Community law.

Article 14

1. Contracting entidies shall make available on demand to
suppliers ‘or contractors interested in obtaining a contract

(1) OJNo L 217, 5. 8. 1986, p. 21.
(3) O] No L 36, 7. 2. 1987, p. 31.

the technical specifications regularly referred to in their
supply or works contracts or the technical specifications
which they intend to apply to contracts covered by periodic
information notices within the meaning of Article 17.

2. Where such technical specifications are based on
documents available to interested suppliers or contractors,
a reference to those documents shall be sufficient.

TITLE 11l

Procedures for the award of contracts

Article 15

1. Contracting entities may choose any of the procedures
described in Article 1 (6), provided, subject to paragraph 2,
a call for competition has been made in accordance with
Article 16.

2. Contracting entities may use a procedure without prior
call for competition in the following cases:

(a) in the absence of tenders or suitable tenders in
response to a procedure with a prior call for
competition, provided that the original contract
conditions have not been substandally changed;

(b) where a contract is purely for the purpose of research,
experiment, study or development and not for the
purpose of ensuring profit or of recovering research
and development costs;

(c) when, for technical or artistic reasons, or for reasons
connected with protection of exclusive rights, the
contract may be executed only by a pardcular supplier
or contractor;

(d) insofar as is strictly necessary when, for reasons of
extreme urgency brought abaut by events
unforeseeable by the contracting entties, the time
limies laid down for open and restricted procedures
cannot be adhered to;

{e) in the case of supply contracts for additional deliveries
by the original supplier which are intended either as a
partial replacement of normal supplies or installations
or as the extension of existing supplies or installations,
where a change of supplier would oblige the
contracting entity to acquire material having different
technical characterisics which would result in
incompatibility or  disproportonate  technical
difficulties in operation and maintenance;
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(f)

)

(k)

for additional works not included in the project
initially awarded or in the contract first concluded but
which have, through unforeseen circumstances,
become necessary for the execution of the contract, on
condition that the award is made to the contractor
executing the original contract:

— when such additional works cannot be technically
or economically separated from the main contract
without great inconvenience to the contracting
entities,

— or when such additional works, although
separable from the execution of the original
contract, are strictly necessary to its later stages;

in the case of works contracts, for new works
consisting of the repetition of similar works entrusted
to the contractor to which the same contracting
entities awarded an earlier contract, provided that
such works conform to a basic project for which a first
contract was awarded after a call for competition. As
soon as the first project is put up for tender, notice
must be given that this procedure might be adopted
and the toral estimated cost of subsequent works shall
be raken into consideration by the contracting entities
when they apply the provisions of Article 12;

for supplies quoted and purchased on a commodity
market;

for contracts to be awarded on the basis of a
framework agreement, provided thar the condition
referred to in Article 5 (2) is fulfilled;

for bargain purchases, where it is possible to procure
supplies taking advantage ‘of a particularly
advantageous opportunity available for a very short
space of tdme at a price considerably lower than
normal market prices;

for purchases of goods wunder particularly
advantageous conditions either from a supplier
definitvely winding up his business activities or from
the receivers or liquidators of a bankruptcy, an
arrangement with creditors or a similar procedure
under national laws or regulations.

Article 16

1. A call for competition may be made:

(a)
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by means of a notice drawn up in accordance with
Annex XII A, B or C; or

by means of a periodic indicative notice drawn up in
accordance with Annex XIV; or

by means aof a notice on the existence of a qualification
system drawn up in accordance with Annex XIII.

2. When a call for competition is made by means of a
periodic indicative notice:

(a) the notice must refer §pecifically to the supplies or
works which will be the subject of the contract to be
awarded;

(b) the notice must indicate that the contract will be
awarded by restricted or negotiated procedure without
further publication .of a notice of a call for
competition and invite interested undertakings to
express their interest in writing;

(c) contracting entities shall ‘subsequently invite all
candidates to confirm their interest on the basis of
detailed information on the contract concerned before
beginning the selection of tenderers or participants in
negortiations.

3. When a call for competition is made by means of a
nortice on the existence of a qualification system, tenderers
in a restricted procedure or participants in a negotiated
procedure shall be selected from the qualified candidates in
accordance with such a system.

4. The notices referred to in this Article shall be published
in the Official Journal of the European Communities.

Article 17

1. Contracting entities shall make known, at least once a

year, by means of a periodic indicative notice:

(a) in the case of supply contracts, the- total of the
contracts for each product area of which the esdimated
value, taking into account the provisions of Article 12,
is equal to’or greater than ECU 750 000, and which
they intend to award over the following 12 months;

(b) in the case of works contracts, the essential
characteristics of the works contracts which the
contracting entities intend to award, the estimated
value of which is not less than the threshold laid down
in Article 12 (1).

2. The notice shall be drawn up in accordance with
Annex XIV and published in the Official journal of the

European Communities.

3. Where the notice is used as a means of calling for
competition in accordance with Article-16 (1) (b), it must
have been published not more than 12 months prior to the
date on which the invitation referred to in Arncle 16 (2) (c)
is sent. Moreover, the contracting entity shall meet the
deadlines laid down in Article 20 (2). '
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4. Contracting entities may, in particular, publish
periodic indicative notices relating to major projects
without repeating information previously included in a
periodic indicative notice, provided it is clearly stated that
such notices are additional nortices.

Article 18

1. Contracting entities which have awarded a contract
shall communicate to the Commission, within two months
of the award of the contract and under conditions to be
laid down by the Commission in accordance with the
procedure laid down in Article 32, the results of the
awarding procedure by means of a notice drawn up in
accordance with Annex XV.

2. Information provided under Section] of Annex XV
shall be published in the Official Journal of the European
Communities. In this connection the Commission shall
respect any sensitive commercial aspects the contracting
entities may point out when forwarding this information in
connection with points 6 and 9 of Annex XV.

3. Information provided under Section Il of Annex XV
must not be published except, in aggregated form, for
statistical purposes.

Article 19

1. The contracting entities must be able to supply proof of
the date of dispatch of the notices referred to in Articles 15
to 18.

2. The notices shall be published in full in their original
language in the Official- Journal of the European
Communities and in the TED data bank. A summary of the
important elements of each notice shall be published in the
other official languages of the Community, the original text
alone being authentic.

3. The Office for Official Publications of the European
Communities shall publish the notices not later than
12 days after their dispatch. In exceptional cases it shall
endeavour to publish the notice referred t in
Article 16 (1) (a) within five days in response to a request
by the contracting entity and provided the notice has been
sent to the Office by electronic mail, telex or telefax. Each
edidon of the Official Journal of the European
Communities which contains one ore more notices shall
reproduce the model notice or notices on which the
published notice or notices are based.

4. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by the
Communities.

5. Conrracts in respect of which a notice is published in
the Official Journal of the European Communities
pursuant to Article 16 (1) shall not be published in any
other way before that notice has been dispatched to the

Office for Official Publications of the European
Communities. Such publication shall not contain

“information other than that published in the Official

Journal of the European Communities.

Article 20

1. In open procedures the time limit for the receipt of
tenders shall be fixed by contracting entities at not less than
52 days from the date of dispatch of the notice. This time
limit may be shortened to 36 days where contracting
entities have published a notice in accordance with
Article 17 (1).

2. In restricted procedures and in negotiated procedures
with a prior call " for competition, the following
arrangements shall apply:

(a) the time limit for receipt of requests to participate, in
response to a notice published in accordance with
Article 16 (1) (a) or in response to an invitation from
a contracting entity in  accordance  with
Article 16 (2) (c), shall, as a general rule, be at least
five weeks from the date of dispatch of the notice and
shall in any case not be less than the time limit for
publication laid down in Article 19 (3) plus 10 days;

(b) the time limit for receipt of tenders may be fixed by
murual agreement berween the contracting entity and
the selected candidates, provided that all tenderers are
given equal time to prepare and submit tenders;

{c) where it is not possible to reach agreement on the time -
limit for the receipt of tenders, the contracting entity
shall fix a time limit which shall, as a general rule, be
at least three weeks and shall in any case not be less
than 10 days from the date of the invitation to tender;
the time allowed shall be sufficiently long to take
account in particular of the factors mentioned in
Article 22 (3).

Article 21

In the contract documents, the contracting entity may ask
the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties.

This indication shall be without prejudice to the queston
of the principal contractor’s responsibiliry.

Article 22

1. Provided they have been requested in good time, the
contract documents and supporting documents must be
sent to the suppliers or contractors by the contractng
entities as a general rule within six days of receipt of the
application.
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2. Provided it has been requested in good time, additional
information relating to the contract documents shall be
supplied by the contracting entities not later than six days
before the final date fixed for receipt of tenders.

3. Where tenders require the examination of voluminous
documentation such as lengthy technical specifications, a
visit to the site or an on-the-spot inspection of the
documents supporting the contract documents, this shall be
taken into account in fixing the appropriate time limits.

4. Contracting entities shall invite the selected candidates
simultaneously and in writing. The letter of invitation shall
be accompanied by the contract documents and supporting
documents. It shall include at least the following
information:

(a) the address from which any additional documents can
be requested, the final date for such requests and the
amount and methods of payment of any sum to be
paid for such documents;

(b) the final dare for receipt of tenders, the address to
which they must be sent and the language or
languages in which they must be drawn up;

{(c) a reference to any tender notice published;
(d) an indication of any document to be annexed;

(e) the criteria for the award of the contract if these are
not given in the notice;

(f) any other special condition for participation in the
contract.

5. Requests for participation in contracts and invitations
to tender must be made by the most rapid means of
communication possible. When requests to participate are
made by telegram, telex, telefax, telephone or any
electronic means, they must be confirmed by letter
dispatched before the expiry of the time limit referred to in
Article 20 (1) or of the time limit set by contracting entities
pursuant to Article 20 (2). )

Article 23

1. The contracting entity may state in the contract
documents, or be obliged by a Member State so to do, the
authoriry or authorities from which a tenderer may obrain
the appropnate information on the obligations relating to
the employment protection provisions and the working
conditions which are in force in the Member State, region
or locality in which the works are to be executed and which
shall be applicable to the works carried out on site during
the performance of the contract.

LY
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2. A contracting entity which supplies the information
referred to in paragraph 1 shall request the tenderers or
those participating in the contract procedure to indicate
that they have taken account, when drawing up their
tender, of the obligations relating to employment
protection provisions and the working conditions which
are in force in the place where the work is to be carried out.
This shall be withourt prejudice to the application of the
provisions of Article 27 (5) concerning the examination of
abnormally low tenders.

TITLE IV

Qualification, selection and award

Article 24

1. Contracting entities which so wish may establish and
operate a system of qualification of suppliers or
contractors.

2. The system, which may involve different qualification
stages, shall operate on the basis of objective rules and
criteria to be established by the contracting entity. The
contracting entity shall use European standards as a
reference where they are appropriate. The rules and criteria
may be updated as required.

3. The rules and criteria for qualification shall be made
available on request to interested suppliers or contractors.
The updating of these criteria and rules shall be
communicated to the interested suppliers and contractors.
Where a contracting entity considers that the qualification
or certification system of certain third entities or bodies
meet jts requiremeénts, it shall communicarte to interested
suppliers and contractors the names of such third entries or
bodies.

4. Contracting entities shall inform applicants of their
decision as to qualification within a reasonable period. If
the decision will take longer. than six months from the
presentation of an application, the contracting entity shall
inform the applicant, within two months of the
application, of the reasons justifying a longer period and of
the date by which its application will be accepted or
refused. :

5. In reaching their decision as to qualification or when
the criteria and rules are being updated, contracting entities
may not:

— impose conditions of an administrative, technical or
financial nature on some suppliers or contractors that
are not imposed on others,

— require tests or proof that duplicate objective evidence
already available.
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6. Applicants whose qualification is refused shall be
informed of this decision and the reasons for refusal. The
reasons must be based on the criteria for qualification
referred to in paragraph 2.

7. A written record of qualified suppliers or contractors
shall be kept, and it may be divided into categories
according to the type of contract for which the
qualification is valid.

8. Contracting entities may bring the qualification of a
supplier or contractor to an end only for reasons based on
the criteria referred to in paragraph 2. The intention to
bring qualification to an end must be notified in writing to
the supplier or contractor beforehand, together with the
reason or reasons justifying the proposed action.

9. The qualification system shall be the subject of a notice
drawn up in accordance with Annex XIII and published
in the Official Journal of-the European Communities,
indicating the purpose of the qualification system and the
availability of the rules concerning its operation. Where the
system is of a duration greater than three years, the notice
shall be published annually. Where the system is of a
shorter duration, an initial notice shall suffice.

Article 25

1. Contracting entities which select candidates ro tender
in restricted procedures or to participate in negotiated
procedures shall do so according to objective criteria and
rules which they lay down and which they shall make
available to interested suppliers or contractors.

2. The criteria used may include the critenia for exclusion
specified in Article 23 of Directive 71/305/EEC and in
Article 20 of Directive 77/62/EEC.

3. The criteria may be based on the objective need of the
contracting entity to reduce the number of candidates to a
level which is justified by the need to balance the particular
characteristics of the contract award procedure and the
resources required to complete it. The number of
candidates selected must, however, take account of the
need to ensure adequate competition.

Article 26

Groupings of suppliers or contractors shall be permitted to
tender or negotiate. The conversion of such groupings into
a specific legal form shall not be required in order to
submit a tender or to negotiate, but the grouping selected
may be required so to convert itself once it has been
awarded the contract where such conversion is necessary
for the proper performance of the contmact.

Article 27

1. The criteria on which the contracting entities shall base
the award of contracts shall be:

{a) the most economically advantageous tender, involving
various criteria depending on the contract in question,
such as: delivery or completion date, running costs,
cost-effectiveness, quality, aesthetic and functional
characteristics, technical merit, after-sales service and
technical assistance, commitments with regard to
spare parts, security of supplies and price; or

(b) the lowest price only.

2. In the case referred to in paragraph 1 (a), contracting
entities shall state in the contract documents or in the
tender notice all the criteria they intend to apply to the
award, where possible in descending order of importance.

3. Where the criterion for the award of the contract is that
of the most economically advantageous tender, contracting
entities may take account of variants which are submirted
by a tenderer and meet the minimum specifications
required by the contracting entities. Contracting entities
shall state in the contract documents the minimum
specifications to be respected by the variants and any
specific requirements for their presentation. Where variants
are not permitted, they shall so indicate in the conuact
documents.

4. Contracting entities may not reject the presentation of
a variant on the sole ground that it was drawn up on the
basis of technical specifications defined with reference
to European specifications or to national technical
specifications recognized as complying with the essential
requirements  within the meaning of Directive
89/106/EEC.

5. If, for a given contract, tenders appear abnormally low
in relation to the services, the contracting entity shall,
before it may reject those tenders, request in writing details
of the constituent elements of the tender which it considers
relevant and shall verify those constituent elements taking
account of the explanations received. It may set a
reasonable period within which to reply.

The contracting entity may take into consideration
explanations which are justified on objective grounds
relating to the economy of the construction or production
method, or the technical solutions chosen, or the
exceptionally favourable conditions available to the
tenderer for the execution of the contract, or the originality
of the product or the work proposed by the tenderer.

Contracting entities may reject tenders which are
abnormally low owing to the receipt of State aid only if
they have consulted the tenderer and if the tenderer has not
been able to show that the aid in question has been notified
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to the Commission pursuant to Article 93 (3) of the Treary
or has received the Commission’s approval. Contracting
entities which reject a tender under these circumstances
shall inform the Commission thereof.

Article 28

1. Artcle 27 (1) shall not apply where a Member State
bases the award of contracts on other criteria. within the
framework of rules in force at the time of adoption of this
Directive whose aim is to give preference to certain
tenderers provided the rules invoked are compatible with
the Treary.

2. Without prejudice to paragraph 1, this Directive shall
not prevent, until 31 December 1992, the application of
national provisions in force on the award of supply or
works contracts which have as their objective the reduction
of regional disparities and the promotion of job creation in
disadvantaged regions or those suffering from industrial
decline, provided that the provisions concerned are
compatible with the Treaty and with the Communiry’s
international obligations.

Article 29

1. This Article shall apply to tenders comprising products
originating in third countries with which the Community
has not concuded, multilaterally or bilaterally, an
agreement ensuring comparable and effective access for
Community undertakings to the markets of those third
counties. It shall be without prejudice to the obligations of
the Community or its Member States in respect of third
countuies.

2. Any tender made for the award of a supply conrract
may be rejected where the proportion of the products
originating in third countries, as determined in accordance
with Council Regulation (EEC) No 802/68 of 27 June
1968 on the common definition of the concepr of the origin
of goods (1), as last amended by Regulation (EEC)
No 3860/87 (2), exceeds 50 % of the toral value of the
products constituting the tender. For the purposes of
this Article, sofrware used in the equipment of

telecommunication networks shall be considered as

products.

3. Subject to paragraph 4, where two or more tenders are
equivalent in the light of the award criteria defined in
Article 27, preference shall be given to the tenders which
may not be rejected pursuant to paragraph 2. The prices of
tenders shall be considered equivalent for the purposes of
this Ardcle, if the price difference does not exceed 3 %.

(1) O] No L 148, 28. 6. 1968, p. 1.
(2) OJ No L 363, 23.12. 1987, p. 30.
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4. However, a tender shall not be preferred to another
pursuant to paragraph 3 where its acceptance wouid oblige
the contracting entity to acquire material having technical
characteristics different from those of existing material,
resulting in incompatibility* or technical difficuities in
operation and maintenance or disproportionate costs.

5. For the purposes, in this Article, of determining the
proportion referred to in paragraph2 of produas
originating in third countries, those third countries 1o
which the benefit of the provisions of this Directive has
been extended by a Council Dedision in accordance with
paragraph 1 shall not be taken into account.

6. The Commission shall submit an annual report to the
Council (for the first time in the second half of 1991) on
progress made in multlateral or bilateral negonatons
regarding access for Community undertakings to the
markets of third countries in the fields covered by this
Directive, on any result which such negortiations may have
achieved, and on the implementation in practice of all the
agreements which have been concluded.

The Council, acting by a qualified majority on a proposal
from the Commission, may amend the provisions of this
Article-in the light of such developments.

TITLEV

Final provisions

Article 30

1. The value in nadonal currencies of the thresholds
specified in Article 12 shall in principle be revised every
two years with effect from the date provided for in
Directive 77/62/EEC as far as the thresholds for supply
and sofrware service contracts are concerned and from the
date provided for in Directive 71/305/EEC as far as the
threshold for works conwacts are concerned. The
calculation of such value shall be based on the average
daily values of those currencies expressed in ecus over the
24 months terminating on the last day of October
preceding the revision with effect from 1 January. The
values shall be published in the Official Journal of the
European Communities at the beginning of November.

2. The method of calculaton laid down in paragraph 1
shall be examined pursuant to the provisions of Directive
77/62/EEC.

Article 31

1. The Commission shall be assisted, as regards

procurement by the contracting eatities exercising an -
activity defined in Ardcle 2 (2) (d), by a Committee of
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an advisory nature which shall be the Advisory Commirttee
on Telecommunications Procurement. The Commirtee
shall be composed of representatives of the Member States
and chaired by a representative of the Commission.

2. The Commission shall consult this Committee on:
(a) amendments to Annex X;
(b) revision of the currency values of the thresholds;

(c) the rules concerning contracts awarded under
intemational agreements;

-(d) the review of the application of this Directive;

(e) the procedures described in Article 32 (2) relating to
notices and statistical accounts.

Article 32

1. Annexes] to X shall be revised in accordance with the
procedure laid down in paragraphs 3 to 7 with a view to
ensuring that they fulfil the criteria of Arnicle 2.

2. The conditions for the presentation, dispatch,
reception, translation, keeping and distribution of the
notices referred to in Articles 16, 17 and 18 and of the
statistical reports provided for in Article 34 shall be
established, for the purposes of simplification, in
accordance with the procedure laid down in paragraphs 3
to7.

3. The revised Annexes and the conditions referred to in
paragraphs 1 and 2 shall be published in the Official
Journal of the FEuropean Communities.

4. The Commission shall be assisted by the Advisory
Committee for Public Contracts and, in the case of the
revision of Annex X, by the Advisory Committee on
Telecommunications Procurement provided for in
Artcle 31 of this Directive.

5. The Commission representative shall submit to the
Commintee a draft of the decisions to be taken. The
Committee shall deliver its opinion on the draft within a
time limit which the Chairman may lay down according to
the urgency of the matter, if necessary by taking a vote.

6. The opinion shall be recorded in the minutes; in
addition, each Member State shall have the right to ask for
its position to be recorded in the minutes.

7. The Commission shall take the utmost account of the
opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has been
taken into account,

Article 33

1. Conrtracting entities shall keep appropriate information
on each contract which shall be sufficient to permit them at
a later date to justify decisions taken in connection with:

(a) the qualification and selection of contractors or
suppliers and award of contracts;

(b) recourse to derogations from the use of European
specifications in accordance with Article 13 (6);

(c) use of procedures without prior call for competition in
accordance with Article 15 (2);

(d) non-application of Titles II, Il and IV in accordance
with the derogations provided for in Tite I.

2. The information shall be kept for at least four years

from the date of award of the contract so that the

contracting entity will be able, during that period, to
provide the necessary information to the Commission if it
SO requests.

Article 34

1. The Member States shall ensure that each year, in
accordance with the arrangements to be laid down under
the procedure provided for in Arzicle 32 (3) to (7), the
Commission recefves a statistical report concerning the
total value, broken down by Member State and each
category of activity to which Annexes I to X refer, of the
contracts awarded below the thresholds defined in
Article 12 which would, if they were not below those
threshqlds, be covered by this Directive.

2. Arrangements shall be fixed in accordance with the
procedure referred to in Article 32 to ensure that:

(a) in the interests of administrative simplification,
contracts of lesser value may be excluded, provided
that the usefulness of the statistics is not jeopardized; .

(b) the confidential nature of the information provided is
respected.

Article 35

1. Armtde 2 (2) of Directive 77/62/EEC is hereby
replaced by the following:

‘2. This Directive shall not apply to:

(a) conrracts awarded in the fields referred to in
Articles 2, 7, 8 and 9 of Council Directive
90/531/EEC of 17 September 1990 on the
procurement procedures of entities operating
in the water, energy, Uwansport and
telecommunications sectors (*) or fulfilling the
conditions in Article 6 (2) of the said Directive;
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(b) supplies which are declared secret or when their
delivery must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in force
in the Member State concerned or when the
protection of the basic interests of that State’s
secunty so requires.

(*) OJNo L 297, 29.10. 1990, p. 1.

2. Article 3(4) and (5) of Direcuve 71/305/EEC is
hereby replaced by the following:

‘4. This Directive shall not apply to contracts awarded
in the fields referred to in Articles2, 7, 8 and 9 of
Council Directive 90/531/EEC of 17 September 1990
on the procurement procedures of entities operating in
water, energy, transport and telecommunications
sectors (*) or fulfilling the conditions in Article 6 (2) of
the said Directive.

(*) OJNo L 297, 29. 10. 1990, p. 1.

Article 36

Not later than four years after the applicadon of this
Directive, the Commission, acting in close cooperation
with the Advisory Committee for Public Contracts, shall
review the manner in which this Directive has operated and
its field of application and, if necessary, make further
proposals to adapt it, in the light of developments
concerning in particular progress in marker opening and
the level of competition. In the case of entities exercising an
activity defined in Artidle 2 (2) (d), the Commission shall
act in close cooperation with the Advisory Committee on
Telecommunications Procurement.
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Article 37

1. Member States shall adopt the measures necessary to
comply with this Directive by 1 July 1992. They shall
forthwith inform the Commission thereof.

2. Member States may stipulate thar the measures referred
to in paragraph 1 shall apply only from 1 January 1993.

Nevertheless, in the case of the Kingdom of Spain,
1 January 1993 shall be replaced by 1 January 1996. As
regards the Hellenic Republic and the Portuguese Republic,
1 January 1993 shall be replaced by 1 January 1998.

3. Coundl recommendation 84/550/EEC of
12 November 1984 concerning the first phase of opening
up access to public telecommunications contraces (1) shall
cease to have effect as from the date on which this Directive
is applied by the Member States.

Article 38
Member States shall communicate to the Commission the
text of the main provisions of national law, whether laws,
regulations or administrative provisions, which they adopt
in the field governed by this Directive.

Article 39

This Directive is addressed to the Member States.

Done at Brussels, 17 September 1990.

For the Council
The President
P. ROMITA

() O] No L 298, 16.11. 1984, p. 51.
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ANNEX I

PRODUCTION, TRANSPORT OR DISTRIBUTION OF DRINKING WATER

BELGIUM

Entiry set up pursuant to the décret du 2 juillet 1987 de la région wallonne érigeant en entreprise régionale de
production et d'adduction d'eau le service du ministére de la région chargé de la production et du grand
transport d'eau.

Entity set up pursuant to the arrété du 23 avril 1986 portant constitution d'une société wallonne de distribution
d’eau.

Entiry set up pursuant 1o the arrété du 17 juillet 1985 de I'exécutif flamand portant fixation des statuts de la
société flamande de distribution d’eau.

Entites producing or disributing water and set up pursuant to the loi relative aux intercommunales du
22 décembre 1986.

Entities producing or di'srributing water set up pursuant to the code communal, article 47 bis, ter et quater sur
les régies communales. '

DENMARK'

Entities producing or distributing water referred to in Article 3, paragraph 3 of lovbekendtgorelse om’
vandforsyning m.v. af 4. juli 1985.

GERMANY

Entities producing or distributing water pursuant to the Eigenbetriebsverordnungen or Eigenbetriebsgesetze of
the Linder (Kommunale Eigenbetriebe).

Entities producing or distributing water pursuant to the Gesetze iiber die Kommunale Gemeirischaftsarbeit oder
Zusammenarbeit of the Lander. '

Entdes producing water pursuant to the Gesetz iiber Wasser- und Bodenverbinde vom 10. Februar 1937 and
the erste Verordnung iiber Wasser- und Bodenverbinde vom 3. September 1937.

(Regiebetriebe) producing or distributng water pursuant to the Kommunalgesetze and notably with the
Gemeindeordnungen der Linder.

Entities set up pursuant to the Aktiengeserz vom 6. September 1965, zuletzt geindert am 19. Dezember 1985 or
GmbH-Gesetz vom 20. Mai 1898, zuletzt geandert am 15. Mai 1986, or having the legal status of a
Kommanditgesellschaft, producing or distributing water on the basis of a special contract with regional or local
authorines.

GREECE

The Water Company of Athens / Eraipeia Ydpevoews — Anoxetevoews ITpwtevobang set up pursuant to
Law 1068/80 of 23 August 1980.

The Water Company of Salonica / Opyaviouds Yépeboews Geaoalovixng operating pursuant to Presidendal
Decree 61/1988.

The Water Company of Voios / Evaipeia Yépeboews Bblov operating pursuant to Law 890/1979.

Municipal companies / Anuotixéc Enixeiprioers dpevanc — anoyétevanc producing or distributing water
and set up pursuant to Law 1059/80 of 23 August 1980.

Associations of local authorities (Ztvdeauor v6evvanc) operating pursuant to the Code of local authorites
(Kddikag Aruwv xar Kovotitwv) implemented by Presidendal Decree 76/198S.
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SPAIN '

— Entides producing or distmibuting water pursuant 1o Ley n® 7/1985 de 2 de abril de 1985. Reguladora de
las Bases del Régimen local and to Decreto Real n® 781/1986 Texto Refundido Régimen local.

— Canal de Isabel 11. Ley de la Comunidad Autonoma de Madrid de 20 de diciembre de 1984.

— Mancomunidad de los Canales de Taibilla, Ley de 27 de abril de 1946.

FRANCE
Entities producing or distributing water pursuant to the:

disposititions générales sur les régies, code des communes L 323-1 4 L 328-8, R 323-1 a R 323-6 (dispositions
genérales sur les régies); or .

code des communes L 323-8 R 323-4 [régies directes (ou de fait)]; or

décret-loi du 28 décembre 192&, réglement d'administration publique du 17 février 1930, code des communes
L 323-10a L 323-13, R 323-75 4 323-132 (régies @ simple autonornie financiére); or

code des communes L 323-9, R 323-7 4 R 323-74, décret du 19 octobre 1959 (régies a personnalité morale et 8
autonomie financiére); or

code des communes I 324-1 & L 324-6, R 324-1 a R 324-13 (gestion déléguée, concession et affermage); or
Jurisprudence administrative, circulaire intérieure du_13 décembre 1975 (gérance); or

code des communes R 324-6, circulaire intérieure du 13 décembre 1975 (régie intéressée); or

circulaire intérieure du 13 décembre 1975 (exploitation aux risques er périls); or

décret du 20 mai 1955, loi du 7 juillet 1983 sur les sociétés d’économie mixte (participation & une société
d’économie mixte); ot

‘code des communes L 322-1 4 L 322-6, R 322-1 4 R 322-4 (dispositions communes aux 1égies, concessions et
affermages).

IRELAND

Enttes producing or distributing water pursuant to the Local Government (Sanitary Services) Act 1878 to
1964.

ITALY

Endtes producing or distributing water pursuant to the Testo unico delle leggi sull'assunzione diretta dei
pubblici servizi da parte dei comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578
and to Decreto del P.R. n. 902 del 4 ottobre 1986.

Ente Autonomo Acquedotto Pugliese set up pursuant to RDL 19 ortobre 1918, n. 2060.

Ente Acquedotti Siciliani set up pursuant to leggi regionali 4 settembre 1979, n. 2/2 e 9 agosto 1980, n.
81. .

Ente Sardo Acquedotti e Fognature set up pursuant to legge S luglio 1963 n. .

LUXEMBOURG
Local authorities distributing water.

Assodations of local authorities producing or distributing water set up pursuant to the loi du 14 février 1900
concernant la création des syndicats de communes telle qu'elle a été modifiée et complétée par la loi du
23 décembre 1958 et par la loi du 29 juillet 1981 and pursuant to the loi du 31 juillet 1962 ayant pour objet le
renforcement de l'alimentation en eau potable du grand-duché du Luxembourg & partir du réservoir
d’Esch-sur-Sére.

NETHERLANDS

Endtes producing or distributing water pursuant to the Waterleidingwet van 6 april 1957, amended by the
wetten van 30 juni 1967, 10 september 1975, 23 juni 1976, 30 september 1981, 25 januari 1984, 29 januari
1986.
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PORTUGAL

Empresa Publica das Aguas Livres producing or distributing water pursuant to the Decreto-Lei n¢ 190/81 de
4 de Julho de 1981. . : .

Local authorities producing or distributing water.

UNITED KINGDOM
Water companies producing or distributing water pursuant to the Water Acts 1945 and 1989.

The Central Scotland Water Development Board producing water and the water authorities producing or
distributing water pursuant to the Water (Scotland) Act 1980.

The Department of the Environment for Northern Ireland responsible for producing and disaributing water
pursuant to the Water and Sewerage (Northern Ireland) Order 1973.
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ANNEX I

PRODUCTION, TRANSPORT OR DISTRIBUTION OF ELECTRICITY

BELGIUM

Entities producing, transporting or distributing electricity pursuant to article 5: Des régies communales et
intercommunales of the loi du 10 mars 1925 sur les distributions d'énergie électrique.

Entities transporzing or distributing electricity pursuant.to the lof relative aux intercommunales du 22 décembre
1986.

EBES, Intercom, Unerg and other entities producing, transporting or distributing electricity and granted a
concession for distribution pursuant to article 8 — les concessions communales et intercommunales of the loi

du 10 mars 1952 sur les distributions d'énergie électrique.

The Société publigue de production d'électricité (SPE).

DENMARK

Encities producing or transporting electricity on the basis of a licence pursuant to § 3, stk. 1, of the lov nr. 54
af 25. februar 1976 om elforsyning, jf. bekendtgerelse nr. 607 af 17. december 1976 om elforsyningslovens
anvendelsesomrdde.

Entities distriburing electricity as defined in § 3, stk. 2, of the lov nr. 54 af 25. februar 1976 om elforsyning, jf.

bekendigarelse nr. 607 af 17. december 1976 om elforsyningslovens anvendelsesomrdde and on the basis of

authorizations for expropriation pursuant to Articles 10 to 15 of the lov om elektriske sterkstromsanleeg, jf

lovbekendtgarelse nr. 669 af 28. december 1977.

GERMANY

Entities producing, transporting or distributing electricity as defined in § 2 Absarz 2 of the Gesetz zur
‘. Forderung der Energiewirtschaft (Energiewirtschaftsgesetz) of 13 December 1935. Last modified by the Gesetz

of 19 Decermber 1977, and auto-production of electricity so far as this is covered by the field of applicadon of

the directive pursuant to Article 2, paragraph 5.

GREECE

Anuéaia Emuxeipnon Hlextpiopot (Public Power Corporation) set up pursuant to the law 1468 of 2 August

1950 Iepi 1dpvoews Anuoaiac Emixeipricews HAextpiouot, and operating pursuant to the law 57/85: dousj,

pbAoc xai 1pbrog Jdioiknanc xai  Atrtovpyiag ¢  Koivwvikonomnuévne Anuéoiac Emixeipnong

Hiextpiguob.

SPAIN

Entities producing, transporting or disgibutng electriciry pursuant to Article 1 of the Decreto de 12 de marzo

de 1954, approving the Reglamento de verificaciones eléctricas y regularidad en el suministro de energia and

pursuant to Decreto 2617/1966, de 20 de octubre, sobre autorizacién administrativa en materia le

instalaciones eléctricas.

Red Eléctrica de Esparia SA, set up pursuant to Real Decreto 91/1985 de 23 de enero.

FRANCE

Electricité de France, set up and operating pusuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
lélectricité et du gaz.

Enrtities (sociétés d’économie mixte or régies) distributing electriary and referred to in article 23 of the loi
48/1260 du 12 aout 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre
1946 sur la nationalisation de I'électricité et du gaz.

Compagnie nationale du Rhbne.

IRELAND

The Electricity Supply Board (ESB) set up and operating pursuant to the Electricity Supply Act 1927.
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ITALY

Ente nazionale per l'energia elettrica set up pursuant to legge n. 1643, 6 dicembre 1962 approvato con Decreto
n. 1720, 21 dicembre 1965.

Entities operaring on the basis of a concession pursuant to article 4, n. 5 or 8 of legge 6 dicembre 1962,
n. 1643 — Istituzione dell’'Ente nazionale per la energia elettrica e trasferimento ad esso delle imprese esercenti
le industrie elettriche.

Entities operating on the basis of concession pursuant to article 20 of Decreto del Presidente delle Repubblica
18 marzo 1965, n. 342 norme integrative della legge 6 dicembre 1962, n. 1643 e norme relative al
coordinamento e all'esercizio delle attivita elertriche esercitate da enti ed imprese diverse dell'Ente nazionale per
l'énergia elettrica.
LUXEMBOURG

Compagnie grand-ducale d’électricité de Luxembourg, producing or distributing electricity pursuant to the
convention du 11 novembre 1927 concernant l'établissement et l'exploitation des réseaux de distribution
d'énergie électrique dans le grand-duché du Luxembourg approuvée par la loi du 4 janvier 1928.

Société électrique de I'Our (SEQ).
Syndicat de Communes SIDOR.

NETHERLANDS

Elektriciteitsproduktie Oost-Nederland.

Elektriciteitsbedrijf Utrecht—Noord-Holland—Amsterdam (UNA).

Elektriciteitsbedrijf Zuid-Holland (EZH)

Elektriciteitsproduktiemaatschappij Zuid-Nederland (EPZ).

Provinciale Zeeuwse Energie Maatschappij (PZEM).

Samenwerkende Elektriciteitsbedrijven (SEP).

Entues distributing electricity on the basis of a licence (vergunning) granted by the provindal authorities
pursuant to the Provinciewet.

PORTUGAL

Electricidade de Portugal (EDP) , set up pursuant to the Decreto-Lei n? 502/76 de 30 de Junho de 1976.

Enddes distributing electricity pursuant to artigo 19 do Decreto-Lei n° 344-B/82 de 1 de Setembro de 1982,
amended by Decreto-Lei n? 297/86 de 19 de Setembro de 1986. Enttes producing electricity pursuant to
Decreto Lei n® 189/88 de 27 de Maio de 1988.

Independant producers of electricity pursuant to Decreto Lei n? 189/88 de 27 de Maio de 1988.

Empresa de Electricidade dos Agores — EDA, EP, created pursuant to the Decrero Regional n® 16/80 de 21 de
Agosto de 1980.

Empresa de Electricidade da Madeira, EP, created pursuant to the Decreto-Lei n® 12/74 de 17 de Janeiro de
1974 and regionalized pursuant to the Decreto-Lei n? 31/79 de 24 de Fevereiro de 1979, Decreto-Lei n® 91/79
de 19 de Abril de 1979.

UNITED KINGDOM

Central Electricity Generating (CEGB), and the Areas Electricity Boards producing, transporting or distributing
electridty pursuant -to the Electricity Act 1947 and the Electricity Act 1957.

" The North of Scotland Hydro-Electricity Board (NSHB), producing, transporting and distributing electricity
pursuant to the Electricity (Scotland) Act 1979.

The South of Scotland Electricity Board (SSEB) producing, transporting and distributing electricity pursuant to
the Electricity (Scotland) Act 1979.

The Northern Ireland Electricity Service (NIES), set up pursuant to the Electricity Supply (Northern Ireland)
Order 1972.
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ANNEX Il

TRANSPORT OR DISTRIBUTION OF GAS OR HEAT

BELGIUM
Distrigaz SA operating pursuant to the loi du 29 juillet 1983.

Entities ansporting gas on the basis of an authorization or concession pursuant to the loi du 12 avril 1985 as
amended by the loi du 28 juillet 1987.

Entities distributing gas and operating pursuant to the loi relative aux Intercommunales du 22 décembre
1986.

Local authorities, or associations of these loca} authorities supplying heat to the public.

DENMARK

Dansk Olie og Naturgas A/S operating on the basis of an exclusive right granted pursuant to bekendigorelse nr.
869 af 18. juni 1979 om eneretsbevilling til indfersel, forbandling, transport og oplagring af naturgas.

Entries operating pursuant to Jov nr. 294 af 7. juni 1972 om naturgasforsyning.

Endties distributing gas or heat on the basis of an approval pursuant to chapter IV of lov om Qarmeforsyning,
jf. lovbekendtgorelse nr. 330 af 29. juni 1983.

Entities ransporting gas on the basis of an authorization pursuant to bekendtgerelse nr. 141 af 13. marts 1974

om rerledningsaniee pd dansk kontinemualsokkelomrade til transporz af kulbrinter (installation of pipelines on
the continental shelf for the wansport of hydrocarbons).

GERMANY

Endties transpordng or distributing gas as defined in § 2 Absarz 2 of the Gesetz zur Forderung der
Energiewirtschaft vom 13. Dezember 1935 (Energiewirtschaftsgesetz), as last amended by the law of
19 December 1977.

Local authorities, or associations of these local authorities supplying heat 1o the public.

GREECE

DEP wansporting or distributing gas pursuant to the Ministerial decision 2583/1987 (Avd8eon an dnuboia
Emxefpnon Ietpedafov apuodiotitwy oxenix@v ue 10 @uoiké aépio) Ziaraon me AEINA AE (Anuéboia
Emixelpnon Aeplov, Avdvuuoc Eraipeia).

Athens Municipal Gasworks S.A. DEFA rransporting or distibuting gas.

SPAIN /

Entties operating pursuant to Ley n° 10 de 15 de junio de 1987.

FRANCE
Société nationale des gaz du Sud-Ouest ransporting gas.

Gaz de France, set up and operating pursuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
lélectricité et du gaz.

Entities (sociétés d’économie mixte or régies) distributing electricity and referred to in Artcle 23 of the loi
48/1260 du 12 aofit 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre
* 1946 sur la nationalisation de I'électricité et du gaz.

Compagnie francaise du méthane transporting gas.

Local authorities, or associadons of, supplying hear to the public.

IRELAND
Irish Gas Board and operating pursuant to the Gas Act 1976 to 1987 and other entities governd by Statute.

Dublin Corporation, supplying heat to the public.
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ITALY
SNAM.and SGM e Montedison transporting gas.

Entites distributdng gas pursuant to the Testo unico delle leggi sull'assunzione diretta del pubblici servizi da
parte del comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578 and to the Decreto
del P.R. n. 902 del 4 otrobre 1986.

Entities distributing hear to the public referred to in Article 10 of the Legge 29 maggio 1982, n. 308 — Norme
sul contenimento dei consumi energetici, lo sviluppo delle fonti rinnovabili di energia, l'esercizio di centralx
elettriche alimentate con combustibili diversi dagli idrocarburi.

Local authorities, or associations of, supplying heat to the public.

LUXEMBOURG

Société de transport de gaz SOTEG SA.
Gaswierk Esch-Uelzecht SA.

Service industriel de la commune de Dudelange.
Service industriel de la commune de Luxembourg.

Local authorities, or assodations of these local authorities supplying heat to the public.

NETHERLANDS
NV Nederlandse Gasunie

Ennties ransporting or distributing gas on the basis of a licence (vergunning) granted by the local authorites
pursuant to the Gemeentewet.

Local or provinaal entities transporting or distriburing gas to the public pursuant to the Gemeentewet and the
Provinciewet.

Local authorides, or assodarions of these local aur,horitics supplying hear to the public.

PORTUGAL
Petroquimica e Gas de Portugal, EP Decreto-Lei n? 346-A/88 de 29 de Setembro de 1988.

UNITED KINGDOM
British Gas plc and other entties operatng pursuant to the Gas Act 1986.

Local authorities, or assodiations of, supplying heat to the public pursuant to the Local Government
(Miscellaneous Provisions) Act 1976.

Electricity Boards distribudng heat pursuant to the Electricity Act 1947.
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ANNEX IV

EXPLORATION FOR AND EXTRACTION OF OIL OR GAS

The entities granted an authorization, permir, licence or concession to explore for or extract oil and gas
pursuant to the following legal provisions:

BELGIUM

Loi du 1 mai 1939 complétée par l'arrété royal n® 83 du 28 novembre 1939 sur l'exploration et I'exploitation
du pétrole et du gaz.

Arrété royal du 15 novembre 1919.

Arrété royal du 7 avril 1953.

Arrété royal du 15 mars 1960 loi au sujet de la plate-forme continentale du 15 juin 1969.
Arrété de l'exécutif régional wallon du 29 septembre 1982.

Arrété de lexécutif flamand du 30 mai 1984.

DENMARK
Lov nr. 293 af 10. juni 1981 om anvendelse af Danmarks undergrund.

Lov om kontinentalsoklen, jf. lovbekendigorelse nr. 182 af 1. maj 1979.

GERMANY

Bundesberggesetz vom 13. August 1980, as last amended on 12 February 1990.

GREECE

Law 87/1975 setting up DEP-EKY (ITepi 1d6pboewe Anuoaiac Enixeiprigewc Ietpedaiov).
SPAIN

Ley sobre Investigacién y Explotacién de Hidrocarburos de 27 de Junio de 1974 and 'its implementing
decrees.

FRANCE
Code minier (décret 56-838 du 16 aoiit 1956) amended by the loi 56-1327 du 29 décembre 1956, ordonnance

58-1186 du 10 décembre 1958, décret 60-800 du 2 aoiit 1960, décret 61-359 du 7 avril 1961, loi 70-1 du
2 janvier 1970, loi 77-620 du 16 juin 1977, décret 80-204 du 11 mars 1980.

IRELAND

Continental Shelf Act 1960.

Petroleum and Other Minerals Development Act 1960.
Ireland Exclusive Licensing Terms 1975.

Revised Licensing Terms 1987.

Petroleum (Production} Act (NI) 1964.

ITALY
Legge 10 febbraio 1953, n. 136.

Legge 11 gennaio 1957, n. 6, modificata dalla legge 21 luglio 1967, n. 613.

LUXEMBOURG
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NETHERLANDS
Mijnwet nr. 285 van 21 april 1810.
Wet opsporing delfstoffen nr. 258 van 3 mei 1967.
Mijnwet continentaal plat 1965, nr. 428 van 23 september 1965.

PORTUGAL

Decreto-Lei n? 543/74 de 16 de Outubro de 1974, n® 168/77 de 23 de Abril de 1977, n® 266/80 de 7 de
Agosto de 1980, n® 174/85 de 21 de Maio de 1985 and Despacho n® 22 de 15 de Marco de 1979.

Decreto-Lei n® 47973 de 30 de Setembro de 1967, n® 49369 de 11 de Novembro de 1969, n® 97/71 de 24 de
Margo de 1971, n® 96/74 de 13 de Margo de 1974, n® 266/80 de 7 de Agosto de 1980, n°® 2/81 de 7 de
Janeiro de 1981 and n? 245/82 de 22 de Junho de 1982.

UNITED KINGDOM
Petroleum (Production) Act 1934 as extended by the Continental Shelf Act 1964.

Petroleum (Production) Act (Northern Ireland) 1964.
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ANNEX V

EXPLORATION FOR AND EXTRACTION OF COAL OR OTHER SOLID FUELS

BELGIUM

Entities exploring or extracting coal or other solid fuels pursuant to the arrété du Régent du 22 aodr 1948 and
the loi du 22 avril 1980.

DENMARK

Entities exploring or extracting coal or other solid fuels pursuant to the lovbekendtgorelse nr. 531 af
10. oktober 1984.

GERMANY

Entities exploring or extracting coal or other solid fuels pursuant to the Bundesberggesetz vom 13. August
1980, as last amended on 12 February 1990.

GREECE

Public Power Corporation exploring or extracting coal or other fuels pursuant to the Mining code of 1973 as
amended by the law of 27 April 1976. Anuéoia Eniyeipnon HAextpiouod.

SPAIN

Endities exploring or extracting coal or other solid fuels pursuant to Ley 22/1973, de 21 de julio, de Minas, as
amended by Ley 54/1980 de 5 de noviembre and by Real Decreto Legislativo 1303/1986, de 28 de junio.

FRANCE

Enddes exploring extracting coal or other solid fuels pursuant to code minier (décret 58-863 du 16 aoat 1956),
as amended by the loi 77-620 du 16 juin 1977, décret 80-204 et arrété du 11 mars 1980.

IRELAND
Bord na Mona.

Endties prospecting or extracting coal pursuant to the Minerals Development Acts, 1940 to 1970.

ITALY

Carbo Sulcis SpA

LUXEMBOURG

NETHERLANDS

PORTUGAL
Empresa Carbonifera do Douro.

‘Empresa Nacional de Urdnio.
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hd .

UNITED KINGDOM
British Coal Board (BCC) set up pursuant to the Coal Industry Nationalization Act 1946.

Entities benefiting from a licence granted by the BCC pursuant to the Coal Industry Nationalization Act
1946.

Entities exploring or extracting solid fuels pursuant to the Mineral Development Act (Northern Ireland)
1969.
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ANNEX VI

CONTRACTING ENTITIES IN THE FIELD OF RAILWAY SERVICES

BELGIUM . h

Société nationale des chemins de fer belges/Nationale Maatschappij der Belgische Spoorwegen.

DENMARK
Danske Statsbaner (DSB)

Entities operating set up pursuant to lov nr. 295 af 6. juni 1984 om privatbanerne, jf. lov nr. 245 af 6. august
1977. .

GERMANY
Deutsche Bundesbahn

Other entities providing railway services to the public as defined in paragraph 2 Abs. 1 of Allgemeines
Eisenbahngesetz of 29 March 1951.

GREECE

Opyavioudc Ziénpodpéuwv EAAddoc (OXE). Organization of Railways in Greece {(OSE).

Si-‘AlN

Red Nacional de Los Ferrocarriles Esparioles.
Ferrocarriles de Via Estrecha (FEVE).

Ferrocarmils de la Generalitat de Catalunya (FGC).
Eusko Trenbideak (Bilbao).

Ferrocarriles de la Generalitat Valenciana (FGV).

FRANCE

Société nationale des chemins de fer francais and other réseaux ferroviaires ouverts au public referred 10 in the
loi d'ortentation des transports intérieurs du 30 décembre 1982, titre 11, chapitre 1¢7 du transport ferroviaire.

IRELAND

larmrod Eireann (Irish Rail).

ITALY

Ferrovie dello Stato

Entities providing railway services on the basis of a concession pursuant to Article 10 of Regio Decreto
9 maggio 1912, n. 1447, che approva il Testo unico delle disposizioni di legge per le /errowe concesse
_ all'Industria privata, le tramvie a trazione meccanica e gli automobili.

Entties operating on the basis of a concession granted, pursuant to special laws, as referred 1o in Titolo X,
Capo II, Sezione la del Regio Decreto 9 maggio 1912, n. 1447, che approva il Testo unico delle disposizioni di

legge per le ferrovie concesse all'industria privata, le tramvie a trazione meccanica e gli automobili.

Entdes providing railway services on the basis of a concession pursuant to Article 4 of Legge 14 giugno 1949,
n. 410 — Concorso dello Stato per la riattivazione del pubblici servizi di trasporto in concessione.

Entities or local authorities providing railway services on the basis of a concession pursuant to Artcle 14 of

Legge 2 agosto 1952, n. 1221 — Provvedimenti per l'esercizio ed il potenziamento di ferrovie e di altre linee di
trasporto in regime di concessione.

LUXEMBOURG

Chemins de fer luxembourgeois (CFL).
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ANNEX Vil

CONTRACTING ENTITIES IN THE FIELD OF URBAN RAILWAY, TRAMWAY, TROLLEYBUS OR
BUS SERVICES

BELGIUM )
Société nationale des chemins de fer vicinaux (SNCV)/Nationale Maatschappij van Buurtspoorwegen (NMB)

Entities providing transport services to the public on the basis of a contract granted by SNCV pursuant to
Articles 16 and 21 of the arrété du 30 décembre 1946 relatif aux transports rémunérés de voyageurs par route
effectués par autobus et par autocars.

Société des transports intercommunaux de Bruxelles (STIB),
Maatschappij van het Intercommunaal Vervoer te Antwerpen (MIVA),
Maatschappij van het Intercommunaal Vervoer te Gent (MIVG),
Société des transports intercommunaux de Charleroi (STIC),

Société des transports intercommunaux de la région liégeoise (STIL),

Société des transports intercommunaux de l'agglomération verviéroise (STIAV), and other enudes set up
pursuant to the loi relative a la création de sociétés de transports en commun urbains/Wet betreffende de
oprichting van maatschappijen voor stedelijk gemeenschappelijk vervoer of 22 February 1962.

Entities providing wansport services to the public on the basis of a contract with STIB pursuant to Article 10 or
with other transport entities pursuant to Article 11 of the arrété royal 140 du 30 décembre 1982 relatif aux
mesures d'assainissement applicables & certains organismes d'intérét public dépendant du ministére des
communications.

DENMARK
Danske Statsbaner (DSB)

Entities providing bus services to the public (almindelig rutekorsel) on the basis of an authornizarion pursuant to
lov nr. 115 af 29. marts 1978 om buskersel.

GERMANY

Endries providing, on the basis of an authorizaton, short-distance transport services to the public
(Offentlichen Personennahbverkehr) pursuant of the Personenbeforderungsgesetz vom 21. Madrz 1961, as last
amended on 25 July 1989.

GREECE

Hlextpoxivnta Acweopeia ITepioxrnc Abnvaov-ITeipaidd, (Elecaic Buses of the Athens — Piraeus Area)
operating pursuant to decree 768/1970 and law 588/1977).

Hextpixoi Zidnpédpouor Abnvav-ITeipaids. (Athen-Piracus Electric Railways) operadng pursuant to laws .
352/1976 and 588/1977.

Enixeipnon Aotixdv Zvyxovwvidv. (Enterprise of Urban Transport) operating pursuant to law 588/1977.

Kowvé Taucio Eronpdlews Acwgopeiwv. (Joint reccipts Fund of Buses) operating pursuant to decree
102/1973.

POAA (Anuotixn Enixeipnon Acwpopeiwv. Pédov) Roda: Municipal bus enterprise in Rhodes.
Opyaviouéc Aotikav Zvyxovwvidvy Oegoalovicng. (Urban Transport Organization of Thessaloniki)
operating pursuant to decree 3721/1957 and law 716/1980.

SPAIN

Entides providing transport services to the public pursuant to the Ley de Régimen local.

Corporacion metropolitana de Madrid.
Corporacién metropolitana de Barcelona.

Entities providing urban or inter-urban bus services to the public pursuant to Ardcles 113 to 118 of the Ley de
Ordenacién de Transportes Terrestres de 31 de julio de 1987.

Endues providing bus services to the public, pursuant to Arnicle 71 of the Ley de Ordinacién de Transportes
Terrestres de 31 de julio de 1987.
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FEVE, RENFE (or Empresa Nacional de Transpories de Viajeros por Carretera) providing bus services to the
public pursuant to the Disposiciones adicionales. Primera, de la Ley de Ordenacion de Transportes Terrestres

de 31 de julio de 1957.

Entities providing bus services to the public pursuant to Disposiciones Transitorias, Tercera, de la Ley de
Ordenacion de Transportas Terrestres de 31 de julio de 1957.

FRANCE

Enrities providing transport services 1o the public pursuant to article 7-11 of the loi n® 82-1153 du 30 décembre
1982, transports intérieurs, orientation).

Régie autonome des transports parisiens, Société nationale des chemins de fer francais, APTR, and other
entities providing transport services to the public on the basis of an authorization granted by the syndicat des
transports parisiens pursuant to the ordonnance de 1959 et ses décrets d’application relatifs 4 l'organisation des
transports de voyageurs dans la région parisienne.

IRELAND

larnrod Eireann (Irish Rail).”

Bus Eireann (Irish Bus).

Bus Atha Cliath (Dublin Bus).

Entites providing transport services to the public pursuant to the amended Road Transport Act 1932.

ITALY

Endtes providing transport services of a concession pursuant to Legge 28 settembre 1939, n. 1822 —
Disciplina degli autoservizi di linea (autolinee per viaggiaton, bagagli e pacchi agricoli in regime di concessione
all'industria privata) — Article 1 as modified by Article 45 of Decreto del Preisidente della Repubblica 28
giugno 1955, n. 771.

Entities providing transport services to the public pursuant to Article 1, n. 4 or n. 15 of Regio Decreto
15 ottobre 1925, n. 2578 — Approvazione del Testo unico della legge sull'assunzione diretta del pubblici
servizi da parte dei comuni e delle province.

Entities operating on the basis of a concession pursuant to Article 242 or 255 of Regio Decreto 9 maggio 1912,
n. 1447, che approva il Testo unico delle disposizioni di legge per le ferrovie concesse all'industria privata, le
tramvie a trazione meccanica e gli automobili.

Entdes or local authorities operating on the basis of a concession pursuant to Article 4 of Legge 14 giugno. -
1949, n. 410, concorso dello Stato per la riattivazione dei pubblici servizi di trasporto in concessione.

Entides operaring on the basis of a concession pux:suzm to Article 14 of Legge 2 agosto 1952, n. 1221 —
Provvedimenti per l'esercizio ed il potenziamento di j’errome e di altre linee di trasporto in regime di
concessione.

LUXEMBOURG

Cheminis de fer du Luxembourg (CFL).

Service communal des autobus municipaux de la ville de Luxembourg.
Transports intercommunaux du canton d’Esch-sur-Alzette (TICE).

Bus service undertakings operating pursuant to the réglement grand-ducal du 3 février 1978 concernant les
conditions d'octroi des autorisations d'établissement et d'exploitation des services de transports routiers
réguliers de personnes rémunérées.

NETHERLANDS

Entities providing transport services to the public pursuant to chapter II (Openbaar vervoer) of the Wer
Personenvervoer van 12 maart 1987.

PORTUGAL

Rodoviana Nacional, EP.
Companhia Carnis de ferro de Lisboa.
Metropolitano de Lisboa, EP.

Servicos de Transportes Colectivos do Porto.
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Servigos Municipalizados de Transporte do Barreiro.
Servigos Municipalizados de Transporte de Aveiro.
Servicos Municipalizados de Transporte de Braga.
Servigos Municipalizados de Transporte de Coimbra.

Servigos Municipalizados de Transporte de Portalegre.

UNITED KINGDOM

Entities providing bus services to the public pursuant to the London Regional Transport Act 1984.
Glasgow Underground. . .

Greater Manchester Rapid Transit Company.

Docklands Light Railway.

London Underground Lid.

British Railways Board.

Tyne and Wear Metro.
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ANNEX vilI

CONTRACTING ENTITIES IN THE FIELD OF AIRPORT FACILITIES

BELGIUM

Régie des voies aériennes set up pursuant to the arrété-loi du 20 novembre 1946 portant création de la régie des
voies aériennes amended by arrété royal du S octobre 1970 portant refonte du statut de la régle des voies
aériennes.

DENMARK

Airports operatng on the basis of an authorization pursuant to § 55, stk. 1, lov om luftfan, jf.
lovbekendtgerelse nr. 408 af 11. september 1985.

GERMANY

Airports as defined in Article 38 Absatz 2 no of the Luftverkebrszulassungsordnung vom 19. Marz 1979,
amended last by the Verordnung vom 21. Juli 1986.

GREECE

Airports operating pursuant to law 517/1931 setting up the civil aviation service (Yanpeoia IToAtnixig
Acgponopiag (YIIA)).

International airports operating pursuant to presidential decree 647/981.

SPAIN

Airports managed by Aeropuertos Nacionales operatng pursuant o the Real Decreto 278/1982 de 15 de
octubre de 1982.

FRANCE

Aéroports de Paris operating pursuant to titre V, articles L 251-1 a 252-1 du code de l'aviation civile.
Aéroport de Bale — Mulbouse, set up pursuant to the convention franco-suisse du 4 juiller 1949.
Airports as defined in article L 270-1, code de l'aviation civile.

Airports operatng pursuant to the cahier de charges type d'une concession d'aéroport, décret du 6 mai

1955. .
Airports operating on the basis of a convention d’exploitation pursuant to article L/221, code de l'aviation
civile.

IRELAND

Airports of Dublin, Cork and Shannon managed by Aer Rianta — Irish Airports.

Airports operating on the basis of a Public use License granted, pursuant to the Air Navigation and Transport
Act No 23 1936, the Transport Fuel and Power Transfer of Departmental, Administration and Ministerial
Functions Order 1959 (SI No 125 of 1959) and the Air Navigation (Aerodromes and Visual Ground Aids)
Order 1970 (SI No 291 of 1970).

ITALY

Civil Stat. airports (aerodroal civili istituiti dallo Stato referred 10 in Artdcle 692 of the Codice della
navigazione, Regio Decreto 30 marzo 1942, n. 327. )

Enaries operating airport facilides on the basis of a concession granted pursuant to Article 694 of the Codice
della navigazione, Regio Decreto 30 marzo 1942, n. 327.

LUXEMBOURG
Aéroport de Findel.

NETHERLANDS

Airports operating pursuant to articles 18 and following of the Luchtvaartivet of 15 January 1958, amended on
7 June 1978. .
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PORTUGAL
Airports managed by Aeroportos de Navegacdo Aérea {ANA), EP pursuant 1o Decreto-Lei n® 246/79.

Aeroporto do Funchal and Aeroporto de Porto Santo, regionalized pursuant to the Decreto-Lei n¢ 284/81.

UNITED KINGDOM
Airports managed by British Airports Authonity ple.

Airports which are public limited companies (plc) pursuant to the Airports Act 1986.
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ANNEX IX

CONTRACTING ENTITIES IN THE FIELD OF MARITIME OR INLAND PORT OR OTHER
TERMINAL FACILITIES

BELGIUM

Société anonyme du canal et des installations maritimes de Bruxelles.

Port autonome de Liége.

Port autonome de Namx;r.

Port autonome de Charleroi.

Port de la ville de Gand.

La Compagnie des installations maritimes de Bruges — Maatschappij der Brugse haveninrichtingen.

Société intercommunale de la rive gauche de I'Escaut — Intercommunale maatschappij van de linker
Scheldeoever (Port d'Anvers).

Port de Nieuwport.

Port d’Ostende.

DENMARK

Ports as defined in Article 1, I to 1l of the bekendtgerelse nr. 604 af 16. december 1985 om hvilke havne der er
omfattet af lov om trafikhavne, jf. lov nr. 239 af 12. maj 1976 om trafikhavne.

GERMANY

Seaports owned totally or partally by territorial authorities (Lander, Kreise, Gemeinden).

Inland ports subject to the Hafenordnung pursuant to the Wassergesetie der Lander.

GREECE

Piraeus port (Opyaviouds Awuévog Ieipaiis) set up pursuant to Emergency Law 155971950 and Law
1630/1951. -

Thessaloniki port (Opyavioude Auévog Beaaaiovixkng) set upt pursuant to decree N.A. 2251/1953.

Other ports governed by presidential decree 649/1977 (NA. 649/1977) Enonzeia, op;'dean Aertovpylag,
Sroiknticde EAeyxog Aévwv. (supervision, organization of functioning and administrative control).
SPAIN

Puerto de Huelva set up pursuant to the Decreto de 2 de octubre de 1969, n°® 2380/69. Puertos y Faros. Otorga
Régimen de Estatuto de Autonomia al Puerto de Huelva.

Puerto de Barcelona set up pursuant to the Decreto de 25 de agosto de 1978, n® 2407/78, Puertos y Faros.
Otorga al de Barcelona Régimen de Estatuto de Autonomia.

Puerto de Bilbao set up pursuant to the Decreto de 25 de agosto de 1978, n® 2048/78. Puertos y Faros. Otorga
al de Bilbao Régimen de Estatuto de Autonomia.

Puerto de Valencia set up pursuant to the Decreto de 25 de agosto de 1978, n° 2409/78. Puertos y Faros.
Otorga al de Valencia Régimen de Estatuto de Autonomia.

Juntas de Puertos operating pursuant to the Lei 27/68 de 20 de junio de 1968 ; Puertos y Faros. Juntas de
Puertos y Estatutos de Autonomia and to the Decreto de 9 de abril de 1970, n°® 1350/70. Juntas de Puertos.
Reglamento.

Ports managed by the Comisién Administrativa de Grupos de Puertos, operating pursuant to the Ley 27/68 de
20 de junio de 1968, Decreto 1958/78 de 23 de junio de 1978 and Decreto 571/81 de 6 de mayo de 1981.

Ports listed in the Real Decreto 989/82 de 14 de mayo de 1982. Puertos. Clasificacién de los de interés
general.
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FRANCE

Port autonome de Paris set up pursuant to loi 687917 du 24 octobre 1968 relative au port autonome de
Paris.

Port autonome de Strasbourg set up pursuant to the convention du 20 mai 1923 entre PEtat et la ville de
Strasbourg relative & la constitution du port thénan de Strasbourg et a l'exécution de travaux d'extension de ce
port, approved by the loi du 26 avril 1924.

Other inland waterway ports set up or managed pursuant to article 6 (ravigation intérieure) of the décret
69-140 du 6 février 1969 relatif aux concessions d’outillage public dans les ports maritimes.

Ports autonomes operating pursuant to articles L 111-1 et suivants of the code des ports maritimes.
Ports non autonomes operating pursuant articles R 121-1 et suivanis of the code des ports maritimes.

Ports managed by regional authorities (départements) or operating pursuant to a concession granted by the
regional authorities (départements) pursuant to article 6 of the loi 86-663 du 22 juillet 1983 complétant la loi
83-8 du 7 janvier 1983 relative & la répartition de compétences entre les communes, départements et I'Etar.

IRELAND
Ports operating pursuant to the Harbour Acts 1946 to 1976.
Port of Dun Laoghaire operating pursuant to the Staze Harbours Act 1924.

Port of Rosslare Harbour operating pursuant to the Finguard and Rosslare Railways and Harbours Act
1899.

ITALY

State ports and other ports managed by the Capitaneria di Porto pursuant to the Codice della navigazione,
Regio Decreto 30 marze 1942, n. 32. :

Autonomous ports (enti porfuali) set up by special Jaws pursuant to Article 19 of the Codice della navigazione,
Regio Decreto 30 marzo 1942, n. 327.

LUXEMBOURG

Port de Mertert set up and operatng pursuant to lof du 22 juillet 1963 relative a l'aménagement et &
l'exploitation d'un port fluvial sur la Moselle.

NETHERLANDS
Havenbedrijven, set up and operating pursuant to the Gemeentewet van 29 juni 1851. -

Havenschap Vlissingen, set up by the wet van 10 september 1970 houdende een gemeenschappelijke regeling
tot oprichting van het Havenschap Vlissingen.

Havenschap Temeuzen, set up by the wet van 8 april 1970 houdende een gemeenschappelijke regeling tot
oprichting van het Havenschap Terneuzen.

Havenschap Delfzijl, set up by the wet van 31 juli 1957 houdende een gemeenschappelijke regeling tor
oprichting van het Havenschap Delfzjl.

Industrie- en havenschap Moerdijk, set up by gemeenschappelijke regeling rot oprichting van het Industrie- en
havenschap Moerdijk van 23 oktober 1970, approved by Koninklijke Besluit nr. 23 van 4 maart 1972.

PORTUGAL

Porto do Lisboa set up pursuant to Decreto Real do 18 de Fevereiro de 1907 and operating pursuant to
Decreto-Lei n® 36976 de 20 de Julho de 1948.

Porto do Douro e LeixGes set up pursuant to Decreto-Lei n 36977 de 20 de Julho de 1948.
Porto de Sines set up pursuant to Decreto-Lei n? 508/77 de 14 de Dezembro de 1977.

Portos de Serubal, Aveiro, Figueira de Foz, Viana do Castelo, Portimdo e Faro operating pursuant to the
Decreto-Lei n° 37754 de 18 de Fevereiro de 1950.

UNITED KINGDOM

Harbour Authorities within the seaning of section 57 of the Harbours Act 1964 providing port fadilities to
carriers by sea or inland water way. .
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ANNEX X

OPERATION OF TELECOMMUNICATIONS NETWORKS OR
TELECOMMUNICATIONS SERVICES

BELGIUM

Régie des télégraphes et des téléphones/Regie van Telegrafie en Telefonie.

DENMARK

Kjebenhavns Telefon Aktieselskab.
Jydsk Telefon.

Fyns Telefon.

Statens Teletjeneste.

Tele Senderjylland.

GERMANY
Deutsche Bundespost — Telekom.

Mannesmann — Mobilfunk GmbH.

GREECE

OTE/Hellenic Telecommunications Organization.

SPAIN

Compania Telefénica Nacional de Esparna.

FRANCE

Direction générale des télécommunications.
Transpac.

Telecom service mobile.

Société francaise de radiotéléphone.

IRELAND

Telecom Eireann.

ITALY

Amministrazione delle poste e delle telecommunicazioni.
Azienda di stato per i servizi telefonici.

Societd italiana per l'esercizio telefonico SpA.

Italcable.

Telespazio SpA.

LUXEMBOURG

Administration des postes et télécommunications.

NETHERLANDS
Koninklijke PTT Nederland NV and subsidiaries ().

(1) Except PTT Post BV.

PROVISION

OF
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PORTUGAL
Telefones de Lisboa e Porto, SA.
Companhia Portuguesa Radio Marconi.

Correios e Telecomunicagées de Portugal.

UNITED XINGDOM

British Telecommunications ple.
Mercury Communications Lid.
City of Kingston upon Hull.
Racql Vodafone.

Télecoms Securicor Cellular Radio Ltd (Cellnet).

1
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ANNEX XI

LIST OF PROFESSIONAL ACTIVITIES AS SET OUT IN THE GENERAL INDUSTRIAL
CLASSIFICATION OF ECONOMIC ACTIVITIES WITHIN THE EUROPEAN COMMUNITIES

Subgroups
Classes Groups and Description
items
50 BUILDING AND CIVIL ENGINEERING
500 General building and civil engineering work (without any particular
specification) and demolition work ’ .
500.1 - General building and civil engineering work (without any particular
specification)
500.2 Demolition work
501 Construction of flats, office blocks, hospitals and other buildings, both
residenual and non-residential
501.1 General building contracrors
501.2 Roofings
501.3 Construction of chimneys, kilns and furnaces
- 501.4 Water-proofing and damp-proofing
501.5 Restoration and maintenance of outside walls (repointing, cleaning,
etc.)
501.6 Erection and dismantlement of scaffolding
501.7 Other specialized acdvities relanng to construction work (including
carpentry)
502 Civil engineering: construction of roads, bridges, railways, etc.
502.1 General civil engineering work
502.2 Earth-moving (navvying)
502.3 Construction of bridges, tunnels and shafts; drillings
5024 Hydraulic engineering (rivers, canals, harbours, flows, lochs and
dams) .
502.5 Road-building (induding specialized construction of airports and
runways)
502.6 Specialized construction work relating to water (i.e. to irrigation land
drainage, warer supply, sewage disposal, sewerage, etc.)
502.7 Specialized actviues in-other areas of civil engineering
503 Installation (fittings and fixtures)
503.1 General installation work
503.2 Gas firing and plumbing, and the installation of sanitary equipment
503.3 Installation of heating and ventlating appararus (central heating,
air-conditioning, ventlation)
503.4 Sound and heat insulation; insulation against vibration
503.5 Electrical firtings
503.6 Installation of aerials, lighming conductors, telephones, etc.
504 Building completion work
504.1 General building completion work
504.2 Plastering
504.3 Joinery, primarily engaged in the after assembly and/or installation
(including the laying of parquet flooring)
504.4 . Painting, glazing and paper-hanging
504.5 Tiling and otherwise covering floors and walls .
504.6 Other building completion work (puttng in fireplaces, etc.)
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10.

11.-

12.

13.

14.

ANNEX Xl

A. OPEN PROCEDURES

. The name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entiry.
Narure of the contract (supply or works; where appropriate, state if it is a framework agreement).

(a) Place of delivery, or site.
(b) Narure and quantity of the goods to be supplied;
or
the nature and extent of the services to be provided and general nature of the work.
{c) Indication of whether the suppliers can tender for some and/or all of the goods required.

If, for works contracts, the work or the contract is subdivided into several lots, the order of size of the
different lots and the possibiliry of tendering for one, for several or for all of the lots.

(d) Authorization to submirt variants.
{e}) For works contracts:

informarion concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Derogation from the use of European specifications, in accordance with Article 13 (6).

. Time limits for delivery or completion.

(N

(a) Name and address of the service from which the contract documents and additional documents may be
requested.

(b) Where appropriate, the amount and terms of payment of the sum to be paid to obrain such
documents. .

. (a) The final date for receipt of tenders.

(b) The address to which they must be sent.

(c) The language or languages in which they must be drawn up.

. (a) Where appropriate, the persons authorized to be present at the opening of tenders.

(b) The date, hour and place of such opening.

. Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the provisions in which are
contained.

Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded. -

Minimum economic and technical conditions required of the supplier or contractor to whom the conmract
1s awarded.

Period during which the tenderer is bound to keep open his tender.

The criteria for the award of the contract. Criteria other than that of the lowest price shall be mendoned
where they do not appear in the conwact documents.
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15. Orther informarion.
16. Where appropriate, the reference to publication of the periodic information notice in the Official Journal
to which the contract refers. )
17. Date of dispatch of the notice by the contacting entries.
18. Date of receipr of the notice by the Office for Official Publi;:ations of the European Communites (to be

78
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B. RESTRICTED PROCEDURES
1. The name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity.
2. Narure of the contract (supply or works; where appropriate, state if it is a framework agreement).
3. (a) Place of delivgry, or site.
{b) Nature and quanriry of the goods to be supplied;
or
the nature and extent of the services to be provided and general nature of the work.
(c) Indication of whether the suppliers can tender for some and/or all of the goods required.
If, for works contracts, the work or the contract is subdivided into several Jots, the order of size of the
different lots and the possibility of tendering for one, for several or for all of the lots.
(d) Authorization to submit variants.
(e) For works contracts:
information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.
4. Derogation from the use of European specifications, in accordance with Article 13 (6).
5. Time limits for delivery or completion.
6. Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded.
7. (a) The final date for receipt of requests to participate.
(b) The address ro which they must be sent.
(c) The language or languages in which they must be drawn up.
8. The final date for dispatch of invitations to tender.
9. Where appropriate, any deposits and guarantees required.
10. Main terms concemning financing and payment and/or references to the texts in which these are
k contained.
11. Information concerning the supplier’s or concractor’s position and minimum economic and technical
conditions required of him.
12, The critenia for the award of the contract where they are not mentioned in the invitation to tender.
13. Other information.
14. Where appropriate, the reference to publicarion of the periodic information notice in the Official Journal
to which the conrracr refers.
15. Date of dispatch of the notice by the contracting entities.
16. Date of receipt of the notice by the Office for Official Publications of the European Communities {to be

supplied by the said Office).
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10.

11.

12.

13.

14,

15.

16.

C. NEGOTIATED PROCEDURES

. The name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entiry.

Nature of the contract (supply or works; where appropriate, state if it is a framework agreement).

. (a) Place of delivery, or site.

(b) Nature and quantity of the goods to be supplied;
or ‘
the nature and extent of the services to be provided and general nature of the work.
(c) Indication of whether the suppliers can tender for some and/or all of the goods required.

If, for works contracts, the work or the contract is subdivided into several lots; the order of size of the
different lots and the possibility of tendering for one, for several or for all of the Jots.

(d) For works contracts:

information concerning the purpose of the work or the contract where the larer also involves the
drawing up of projects.

. Derogation from the use of European specifications, in accordance with /.Lrtidc 13 (6).

. Time limit for delivery or completion.

Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded.

. (a) The final date for receipt of tenders.

(b) The address to which they must be sent.

(€) The language or languages in which they must be drawn up.

. Where appropriate, any deposits and guarantees required.

.

Main terms concerning financing and payment and/or references to the texrs in which these are
contained.

Information concerning the supplier’s or contractor’s posidon and minimum economic and technical
condidons required of him.

Whgc appropriate, the names and addresses of suppliers or contractors already selected by the contracting
entry.

Where applicable, date(s) of previous publicadons in the Official Journal of the European
Communities.

Other informadon.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
to which the contract refers.

Date of dispatch of the notice by the contracting entities.

Date of receipt of the notice by the Office for Offical Publications of the European Communities (to be
supplied by the said Office). ’
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ANNEX XIII

NOTICE ON THE EXISTENCE OF A QUALIFICATION SYSTEM

. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entiry. R

. Purpose of the qualification system.

. Address where the rules concerning the qualification system can be obtained (if different from the address
mentoned under 1.).

. Where applicable, duration of the qualification system.

ANNEX XIV

PERIODIC INFORMATION NOTICE

. For supply contracts:

1. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity or the service from which additional information may be obtained.

2. Narure and quantty or value of the services or products to be supplied.

3. {a) Estimated date of the commencement of the procedures of the award .of the contraci(s) (if
known).

(b) Type of award procedure to be used.
4. Other information (for example, indicate if a call for competition will be published later).
5. Date of dispatch of the notice by the contracting entities.

6. Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office). .

. For works contracts

1. The name, address, telegraphic address, telephone, telex and telecopier number of the contractng
enuty.

2. (a) The site.

(b) The nature and extent of the services to be provided, the main charactenistics of the work or of the
lots by reference to the work.

(c) An estimate of the cost of the service to be provided.
3. (a) Type of award procedure 1o be used.

(b) The date scheduled for initdating the award procedures in respect of the contract or contracts. -
(c) The date scheduled for the start of the work.

(d) Planned time table for completion of the work.
Terms of financing of the work and of price revision.
Other information (for example, indicate if a call for competition will be published later).

Date of dispatch of the notice by the contracting ennaes.

N o b

Date of receipt of the notice by the Office for Official Publications of the European Communidges (to be
supplied by the said Office).
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ANNEX XV

NOTICE ON CONTRACTS AWARDED

1. INFORMATION FOR PUBLfCATION IN THE OFFICIAL JOURNAL OF THE EUROPEAN
COMMUNITIES ‘

1. Name and address of the contracting entiry.
Narure of the contract (supply or works; where appropriate, state if it is a framework agreement).

At least a summary indication of the nature of the products, works or services provided.

HWN

(a) Form of the call for competition (notice on the existence of a qualification procedure; periodic
information notice; call for tenders).

(b) Reference of publication of the notice in the Official Journal of the European Communities.

(c) In the case of contracts awarded without a prior call for competton, indication of the relevant
provision of Artcle 15 (2).

Award procedure (open, restricted or negotiated).
Number of tenders received.
Date of award of the contract.

Price paid for bargain purchases under Article 15 (2) (j).

(Y- T - - I N ]

Name and address of successful supplier(s) or contractor(s).
10. State, where appropriate, whcrher. the contract has been, or may be, sub-contracted.

11. Optional informaton:
— value and share of the contract which méy be sub-contracted to third parties,
— award criteria,

— price paid (or range of prices).

Il. INFORMATION NOT INTENDED FOR PUBLICATION
12. Number of contracts awarded (where an award has been split between more than one supplier).
13. Value of each contract awarded.

14. Country of origin of the product or service (EEC origin or non-Community origin; if the latter, broken
down by third country).

15. Was recourse made to the exceptions to the use of European specifications provided for under Article
13 (6). If so, which? .

16. Which award criteria® was used (most cconomié.lly advantageous: lowest price: criteria permitted
under Article 28)?

17. Was the contract awarded to a bidder who submitted a vanant, in accordance with Article 27 (3)?

18. Were any tenders excluded on the grounds that they were abnormally low, in accordance with Arucle
27 (§)?

19. Date of transmission of the notice by the contracting enddes.
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STATEMENT
concerning Article 15 of Directive 90/531/EEC

The Council and the Commission state that in open and restricted procedures all negotiatien with
candidates or tenderers on fundamenrtal aspects of contracts, variations in which are likely to
distort competition, and in particular on prices, shall be ruled out; however, discussions with
candidates or tenderers may be held but only for the purpose of clarifying or supplementing the
content of their tenders or the requirements of the contracting entities and provided this does not
involve discrimination.

83



No L 76/14

Official Journal of the European Communities

23. 3. 92

COUNCIL DIRECTIVE 92/13/EEC
of 25 February 1992

coordinating the laws, regulations and administrative provisions relating to the application
of Community rules on the procurcment procedures of entities operating in the water,
energy, transport and telecommunications sectors

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100a
tbereof,

Having regard to the proposal from the Commission (1),
In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas Council Directive 90/531/EEC of 17 September
1990 on the procurement procedures of entities operating
in the water, cnergy, transport and telecommunications
sectors (4) lays down rules for procurement procedures to
ensure that potential suppliers and contractors have a fair
opportunity to secure the award of contracts, but does not
contain any specific provisions ensuring its effective
application;

[y

Whereas the existing arrangements at both national and
Community levels for ensuring its application are not
always adequate;

Whereas the absence of effective remedies or the
inadequacy of existing remedies could deter Community
undertakings from submitting tenders; whereas, therefore,
the Member States must remedy this situation; :

Whereas Council Directive 89/665/EEC of 21 December
1989 on the coordination of the laws, regulations and
administrative provisions relating to the application of
review procedures to the award of public supply and public
works contracts (%) is limited to contract award procedures

{1) OJ No C 216, 31. 8. 1990, p. 8; and
O] No C 179, 10. 7. 1991, p. 18.

(2) OJ No C 106, 22. 4. 1991, p. 82 and

O] No C 39, 17. 2. 1992.

{3) OJ No C 60, 8. 3. 1991, p. 16.

(*) O] No L 297, 29. 10. 1990, p. 1.

(5) O] No L 395, 30. 12. 1989, p. 33.
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within the scope of Council Directive 71/305/EEC of 26
July 1971 concerning the coordination of procedures for
the award of public works contracts (§), as last amended by
Directive 90/531/EEC, and Council Directive
77/62/EEC- of 21 December 1976 coordinating
procedures for the award of public supply contracts (7), as
last amended by Directive 90/531/EEC;

Whereas the opening-up of procurement in the sectors
concerned to Community competition implies that
provisions must be adopted to ensure that appropriate
review procedures are made available to suppliers or
contractors in the event of infringement of the relevant
Community law or national rules implementing that law;

Whereas it is necessary to provide for a substantial increase
in the guarantees of transparency and non-discrimination
and whereas, for it to have tangible effects, effective and
rapid remedies must be available;

Whereas account must be taken of the specific nature of
certain legal orders by authorizing the Member States to
choose between the introduction of different powers for the
review bodies which have equivalent effects;

Whereas one of these options includes the power to
intervene directly in the contracting entities’ procurement
procedures such as by suspending them, or by setting aside
decisions or discriminatory clauses in documents or
publications;

Whereas the other option provides for the power to exert
effective indirect pressure on the contracting entities in
order. to make them correct any infringements or prevent
them from committing infringements, and to prevent injury
from occurring; :

Whereas claims for damages must always be possible;

Whereas, where a claim is made for damages representing
the costs of preparing a bid or of participating in an award
procedure, the person making the claim is not be required,
in order to obtain the reimbursement of his costs, to prove
that the contract would have been awarded to him in the
absence of such infringement;

() O] No L 185, 16. B. 1971, p. S.
(?) O] No L 13, 15. 1. 1977, p. 1.
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Whereas the contracting entities which comply with the
procurement rules may make this known through
appropriate means; whereas this requires an examination,
by independent persons, of procurement procedures and
practices applied by those entities;

Whereas for this purpose an attestation system, allowing
for a declaration on the correct application of the
procurement rules, to be made in notices published in the
Official Journal of the European Communities, is
appropriate;

Whereas the contracting entities should have the
oppartunity of having recourse to the attestation system if
they so wish; whereas the Member States must offer them
the possibility of doing so; whereas they can do so cither by
setting up the system themselves or by allowing the
contracting entities to have recourse to the attestation
system established by another Member State; whereas they
may confer the task of carrying out the examination under
the attestation system to persons, professions or staff of
institutions;

Whereas the necessary flexibility in the introduction of
such a system is guaranteed by laying down the essential
requirements for it in this Directive; whereas operational
details should be provided in European Standards to which
this Directive refers;

Whereas the Member States may need to determine
operational details prior to, or in addition to, the rules
contained in European Standards;

Whereas, when undertakings do not seek review, certain
infringements may not be corrected unless a specific
mechanism is put in place;

Whereas, accordingly, the Commission, when it considers
that a clear and manifest infringement has been committed
during a contract award procedure, should be able to bring
it to the attention of the competent authorities of the
Member State and of the contracting entity concerned so
that appropriate steps are taken for the rapid correction of
that infringement;

Whereas it is necessary to provide for the possibility of
conciliation at Community level to enable disputes to be
settled amicably;

Whereas the application in practice of this Directive should
be reviewed at the same time as that of Directive
90/531/EEC on the basis of information to be supplied by

the Member States concerning the functioning of the )

national review procedures;

Whereas this Directive must be brought into effect at the

. same time as Directive 90/531/EEC;

Whereas it is appropriate that the Kingdom of Spain, the
Hellenic Republic and the Portuguese Republic are granted
adequate additional periods to transpose this Directive,
taking account of the dates of application of Directive
90/531/EEC in those countries,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER |

Remedies at national level

Article 1

1. The Member States shall take the measures necessary
to ensure that decisions taken by contracting entities may
be reviewed effectively and, in particular, as rapidly as
possible in accordance with the conditions set out in the
following Articles and, in“particular, Article 2 (8), on the
grounds that such decisions have infringed Community law
in the field or procurement or national rules implementing
that law as regards:

- (a) contract award procedures falling within the scope of

Council Directive 90/531/EEC; and

(b) compliance with Article 3 (2) (a) of that Directive in the
case of the contracting entities to which that provision
applies. .

2. Member States shall ensure that there is no
discrimination between undertakings likely to make a claim
for injury in the context of a procedure for the award of a
contract as a result of the distinction made by this Directive
between national rules implementing Community law and
other national rules. :

3. The Member States shall ensure that the review
procedures are available, under detailed rules which the
Member States may establish, at least to any person having
or having had an interest in obtaining a particular contract
and who has been or risks being harmed by an alleged
infringement. In particular, the Member States may require
that the person secking the review must have previously
notified the contracting entity of the alleged infringement
and of his intention to seek review.

Article 2

1. The Member States shall ensure that the measures
taken concerning the review procedures specified in Article
1 include provision for the powers:

either
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(a) to take, at the earliest opportunity and by way of
interlocutory procedure, interim measures with the aim
of correcting the alleged infringement or preventing
further injury to the interests concerned, including
measures to suspend or to ensure the suspension of the
procedure for the award of a contract or the
implementation of any decision taken by the
contracting entity; and :

(b) to set aside or ensure the setting aside of decisions
taken unlawfully, including the removal of
discriminatory technical, economic or financial
specifications in the notice of contract, the periodic
indicative notice, the notice on ‘the existence of a
system of qualification, the invitation to tender, the
contract documents or in any other document relating
to the contract award procedure in question;

or

(c) to take, at the earliest opportunity, if possible by way
of interlocutory procedures and if necessary by a final
procedure on the substance, measures other than those
provided for in points (a) and (b) with the aim of
correcting any identified infringement and preventing
injury to the interests concerned; in particular, making
an order for the payment of a particular sum, in cases
where the infringement has not been corrected or
prevented.

Member States may take this choice either for all
contracting entities or for categories of entities defined
on the basis of objective criteria, in any event
preserving the effectiveness of the measures laid down
in order to prevent injury being caused to the interests
concerned;

(d) and, in both the above cases, to award damages to
persons injured by the infringement.

Where damages are claimed on the grounds that a decision
has been taken unlawfully, Member States may, where
their system of internal law so requires and provides bodies
having the necessary powers for that purpose, provide that

the contested decision must first be set aside or declared
illegal.

2. The powers referred to in paragraph 1 may be
conferred on separate bodies responsible for different
aspects of the review procedure.

3. Review procedures need not in themselves have an
automatic suspensive effect on the contract award
procedures to which they relate.

4. The Member States may provide that, when
considering whether to order interim measures, the body
responsible may take into account the probable
consequences of the measures for all interests likely to be
harmed, as well as the public interest, and may decide not
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to grant such measures where their negative consequences
could exceed their benefits. A decision no to grant interim
measures shall not prejudice any other claim of the person
seeking these measures.

5. The sum to be paid in accordance with paragraph 1 (c)
must be set at a level high enough to dissuade the
contracting entity from committing or persisting in an
infringement. The payment of that sum may be made to
depend upon a final decision that the infringenemt has in
fact taken place.

6. The effects of the exercise of the powers referred to in
paragraph 1 on a contract concluded subsequent to its
award shall be determined by national law. Furthermore,
except where a decision must be set aside prior to the
award of damages, a Member State may provide that, after
the conclusion of a contract following its award, the
powers of the body responsible for the review procedures
shall be limited to awarding damages to any person harmed
by an infringement.

7. Where a claim is made for damages representing the
costs of preparing a bid or of participating in an award
procedure, the person making the claim shall be required
only to prove an infringement of Community law in the
field of procurement or national rules implementing that
Jaw and that he would have had a real chance of winning
the contract and that, as a consequence of that
infringement, that chance was adversely affected.

8. The Member States shall ensure that decisions taken by
bodies responsible for review procedures can be effectively
enforced.

9. Whereas bodies responsible for review procedures are
not judicial in character, written reasons for their decisions
shall always be given. Furthermore, in such a case,
provision must be made to guarantee procedures whereby
any allegedly illegal measures taken by the review body or
any alleged defect in the exercise of the powers conferred
on it can be the subject of judicial review or review by
another body which is a court or tribunal within the
meaning of Article 177 of the Treaty and independent of
both the contracting entity and the review body.

The members of the independent body referred to in the
first paragraph shall be appointed and leave office under
the same conditions as members of the judiciary as regards
the authority responsible for their appointment, their
period of office, and their removal. At least the President of
this independent body shall have the same legal and
professional qualifications as members of the judidiary.
The independent body shall take its decisions following a
procedure in which both sides are heard, and these
decisions shall, by means determined by each Member
State, be legally binding.
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CHAPTER 2

Attestation

Article 3

The Member States shall give contracting entities the
possibility of having recourse to an atrestation system in
accordance with Articles 4 to 7.

Article 4

Contracting entities may have their contract award
procedures and practices which fall within the scope of
Directive 90/531/EEC examined periodically with a view
to obtaining an artestation that, at that time, those
procedures and practices are in conformity with
Community law concerning the award of contracts and the
national rules implementing the law.

Article 5§

1. Attestors shall report to the contracting entity, in
writing, on the results of their examination. They shall
satisfy themsclves, before delivering to the contracting
entity the attestation referred to in Article 4, that any
irregularities identified in the contracting entity’s award
procedures and practices have been corrected and measures
have been taken to ensure that those irregularities are not
repeated.

2. Contracting entities having obtained that attestation
may include the following statement in notice published in
the Official Journal of the European Communities
pursuant to Articles 16 to 18 of Directive 90/531/EEC:

‘The contracting entity has obtained an attestation in
accordance with Council Directive 92/13/EEC that,
ON .eevnrienininnns , its contract award procedures and
practices were in conformity with Community law and
the national rules implementing that law.’

Article 6

1. Actestors shall be independent of the contracting
entities and must be completely objective in carrying out
their duties. They shall offer appropriate guarantees of
relevant professional qualifications and experience.

2. Member States may identify any persons, professions
or institutions whose staff, called upon the act as attestors,
they regard as fulfilling the requirements of paragraph 1.
For these purposes, Member States may require

professional qualifications, at least at the level of a higher
education diploma within the meaning of Directive
89/48/EEC (1), which they regard as relevant, or provide
that particular examinations of professional competence
organized or recognized by the State offer such
guarantees. '

Article 7

The provisions of Articles 4, 5 and 6 shall be considered as
essential requirements for the development of European
standards on attestation.

CHAPTER 3

Corrective mechanism

Article 8

1. The Commission may invoke the procedures for which
this Article provides when, prior to a contract being
concluded, it considers that a clear and manifest
infringement of Community provisions in the field of
procurement has been committed during a contract award
procedure fallig within the scope of Directive 90/531/EEC
or in relation to Article 3 (2) (a) of that Directive in the case
of the contracting entities to. which that provision applies.

2. The Commission shall notify the Member States and
the contracting entity concerned of the reasons which have
led it to conclude that a clear and manifest infringement
has been committed and request its correction by
appropriate means.

3. Within 30 days of receipt of the notification referred to
in paragraph 2, the Member States concerned shall
communicate to the Commission: :

{(a) its confirmation that the infringement has been
corrected; or

(b) a reasoned submission as to why no correction has been
made; or

(c) a notice to the effect that the contract award procedure
has been suspended either by the contracting entity on
its own initiative or on the basis of the powers specified
in Article 2 (1) (a).

4. A reasoned submission in accordancé with paragraph 3
(b) may rely among other matters on the fact that the
alleged infringement is already the subject of judicial review
proceedings or of a review as referred to in Article 2 (9). In
such a case, the Member State shall inform the Commission
of the result of those proceedings as soon as it becomes
known.

(1) O] No L 19, 24. 1. 1989, p. 16.
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5. Where notice has been given that a contract award
procedure has been suspended in accordance with
paragraph “3 (c), the Member State concerned shall notify
the Commission when the suspension is lifted or another
contract procedure relating in whole or in part to the same
subject matter is begun. That new notification shall
confirm that the alleged infringement has been corrected or
include an reasoned submission as to why no correction has
been made. .

CHAPTER 4

Conciliation

Article 9

1. Any person having or having had an interest in
obtaining a particular contract falling within the scope of
Directive 90/531/EEC and who, in relation to the
procedure for the award of that contract, considers that he
has been or risks being harmed by an alleged infringement
of Community law in the field of procurement or national
rules impelementing that’ law may request the application
of the conciliation procedure provided for in Articles 10
and 11,

2. The request referred to in paragraph 1 shall be
addressed in writing to the Commission or to the national
authorities listed in the Annex. These authorities shall
forward requests to the Commission as quickly as
possible.

Article 10

1. Where the Commission considers, on the basis of the
request referred to in Article 9, that the dispute concerns
the correct application of Community law, it shall ask the
contracting entity to state whether it is willing to take part
in the conciliation procedure. If the contracting entity
declines to take part, the Commission shall inform the
person who made the request that the procedure cannot be
initiated. If the contracting entity agrees, paragraphs 2 to 7
shall apply.

2. The Commission shall propose, as quickly as possible,
a conciliator drawn from a list of independent persons
accredited for this purpose. This list shall be drawn up by
the Commission, following consultation of the Advisory
Committee for Public Contracts or, in the case of
contracting entities the activities of which are defined in
Article 2 (2) (d) of Directive 90/531/EEC, following
consultation of the Advisory Committee on
Telecommunications Procurement.

Each ‘party to the conciliation procedure shall declare
whether it accepts the conciliator, and shall designate an
additional conciliator. The conciliators may invite not
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more than two other persons as experts to advices them in
their work. The parties to the conciliation procedure and
the Commission may reject any expert invited by the
conciliators.

3. The conciliators shall give the person requesting the
application of the conciliation procedure, the contracting

" entity and any other candidate or tenderer participating in

the relevant contract award procedure the opportunity to
make representations on the matter either orally or in
writing.

4. The conciliators shall endeavour as quickly as possible
to reach an agreement between the parties which is in
accordance with Community law.

5. The conciliators shall report to the Commission on
their findings and on any result achieved.

6. The person requesting the application of the
concilation procedure and the contracting entity shall have
the right to terminate the procedure at any time.

7. Unless the parties decide otherwise, the person
requesting the application of the conciliation procedure and

" the contracting entity shall be responsible for their own

costs. In addition, they shall each bear half of the costs of
the procedure, excluding the costs of intervening parties.

Article 11

1. Where, in relation to a particular contract award
procedure, an interested person within the meaning of
Article 9, other than the person requesting the conciliation
procedure, is pursuing judicial review proceedings or other
proceedings for review within the meaning of this
Directive, the contracting entity shall inform the
conciliators. These shall inform that person that a request
has been made to apply the conciliation procedure and
shall invite that person to indicate within a given time limit
whether he agrees to participate in that procedure. If that
person refuses to participate, the conciliators may decide,
acting if necessary by a majority, to terminate the
conciliation procedure if they consider that the
participation of this person is necessary to resolve the
dispute. They shall notify their decision to the Committee
and give the reasons for it.

2. Action taken pursuant to this Chapter shall be without
prejudice to:

(a) any action that the Commission or any Member State
might take pursuant ot Articles 169 or 170 of the
Treaty or pursuant to Chapter 3 of this Directive;

(b) the rights of the persons rcqﬁcsting the conciliation
procedure, of the contracting entity or of any other
person.
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CHAPTER §

Final provisions

Article 12

1. Not later than four years after the application of this
Directive, the Commission, in consultation with the
Advisory Committee for Public Contracts, shall review the
manner in which the provisions of this Directive have been
implemented and, in particular, the use of the European
Standards and, if necessary, make proposals for
amendments.

2. Before 1 March each year the Member States shall
communicate to the Commission information on the
operation of their national review procedures during the
preceding calendar year. The nature of the information
shall be determined by the Commission in consultation
with the Advisory Committee for Public Contracts.

3. Inthe case of matters relating to contracting entities the
activities of which are defined in Article 2 (2) (d) of
Directive 90/531/EEC, the Commission shall also consult
the Advisory Committee on Telecommunications
Procurement.

Article 13

1. Member States shall take, before 1 January 1993, the
measures necessary to comply with this Directive. The

Kingdom of Spain shall take these measures not later than
30 June 1995. The Hellenic Republic and the Portuguese
Republic shall take these measures not later than 30 June
1997. They shall forthwith inform the Commission
thereof. :

When Member States adopt these measures, they shall
contain an reference to this Directive or shall be
accompanied by such reference on the occasion of their
official publication. The methods of making such a
reference shall be laid down by the Member States.

2. Member States shall bring into force the measures
referred to in paragraph 1 on the same dates as those (laid
down in Directive 90/531/EEC).

3. Member States shall communicate to the Commission
the texts of the main provisions of domestic law which they
adopt in the field governed by this Directive.

Article 14

This Directive is addressed to the Member States.

Done at Brussels, 25 February 1992.

For the Council
The President
Vitor MARTINS
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ANNEX

National authoritics to which requests for al;plication of the conciliation procedure referred to in Article
9 may be addressed

Belgium

Services du Premier Ministre
Diensten Van de Eerste Minister

Ministére des Affaires économiques

Ministerie van Economische Zaken

Denmark

Industri- og Han'deléstyrelsen (supply contracts)
Boligsministeriet (works contracts)

Germany

Bundesministerium fir Wirtschaft

Greece

Ynovpyeio Biounyaviag, Evepyelag xai Texvororiag

Ynovpyelo Epnoplov Yrovpyeto Mepiparrovrog, Xopotatiag xat Anpociov ‘Epyav
Spain

Ministerio de Econom{a y Hacienda

France

Commission centrale des marchés
Ireland

Department of Finance

Italy

Presidenza del Consiglio dei Ministri Politiche Comunitarie

Luxembourg

Ministere des travaux publics

Netherlands

Ministerie van Economische Zaken

Portugal

Conselho de m.crcados de obras publicas e particulares

United Kingdom
HM Treasury
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COUNCIL DECISION
of 10 May 1993

concerning the extension of the benefit of the provisions of Directive 90/531/EEC in respect
of the United States of America

(93/324/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 113
thereof,

" Having regard to the proposal from the Commission,

Whereas Council Directive 90/531/EEC of 17 September
1990 on the procurement procedures of entities operating
in the water, energy, transport and telecommunications
sectors () provides that Article 29 thereof applies to
tenders comprising products originating in third countries
with which the Community has not concluded an
agreement ensuring comparable and effective access for
Community undertakings to the markets of these third
countries;

Whereas the Agreement in the form of a Memorandum of
Understanding  between the European Economic
Community and the United States of America on
government procurement, for the period of its duration,
ensures comparable and effective access for Community
undertakings to the markets in the United States as regards
the award of supplies and works contracts by its entities in
the electrical power sector; whereas that Agreement has
been approved on behalf of the Council;

Whereas, in view of the international rights and
commitments devolving on the Community as a result of
acceptance of the said Agreement, the arrangements to be
applied to tenderers, products and related services in the
electrical power sector from the United States of America
are those defined by that Agreement,

HAS ADOPTED THIS DECISION:

Article 1

The benefit of the provisions of Directive 90/531/EEC is
hereby extended to tenders comprising products originating
in the United States of America made for the award of a
supply contract by contracting entities listed in Annex 3 to
the Agreement in the form of a Memorandum of
Understanding  between the European Economic
Community and the United States of America on
government procurement.

Article 2

This Decision shall take effect upon entry into force of the
Agreement.

Article 3

This Decision shall cease to have effect on the expiry date
of the Agreeement.

Article 4

This Decision is addressed to the Member States.

Done at Brussels, 10 May 1993.

For the Council
The President
N. HELVEG PETERSEN

(') OJ No L 297, 29. 10. 1990, p. 1.
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COMMISSION

COMMISSION DECISION
of 14 July 1993

establishing that the exploitation of geographical areas for the purpose of

exploring for or extracting oil or gas does not constitute in the United Kingdom

an activity defined in Article 2 (2) (b) (i} of Council Directive 90/531/EEC of 17

September 1990 and that entities carrying on such an activity are not to be

considered in the United Kingdom as operating under special or exclusive rights
within the meaning of Article 2 (3) (b) of the Directive

(Only the English text is authentic)

(93/425/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Council Directive 90/531/EEC of
17 September 1990 on the procurement procedures of
entities operating in the water, energy, transport and tele-
communications sectors ('), and in particular Articles 3 (4)
and 32 (4) to (7) thereof,

Whereas, under Article 3 of Directive 90/531/EEC, a
Member State may request the Commission to provide
that exploitation of geographical areas for the purpose of
exploring for or extracting oil, gas, coal or other solid
fuels is not to be considered to be an activity defined in
Article 2 (2) (b} (i) of of the Directive and that entities are
not to be considered as operating under special or exclu-
sive rights wihtin the meaning of Article 2 (3) (b) by virtue
of carrying on one or more of those activities, provided
that a number of precise conditions are satisfied with
respect to the relevant national provisions concerning
such activities and that any Member State requesting such
a decision ensures that entities observe the principles of
non-discrimination and competitive procurement in awar-
ding contracts and communicates to the Commission
information relating to the award of such contracts;

Whereas, by letter dated 7 May 1992, the Office of the
United Kingdom Permanent Representative to the Euro-
pean Communities requested the Commission to provide
that exploitation of geographical areas for the purpose of
exploring for or extracting oil or gas should not be consi-
dered in the United Kingdom to be an activity defined in
Article 2 (2} (b) (i) of Directive 90/531/EEC and the enti-

() OJ No L 297, 29. 10. 1990, p. 1.
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ties carrying on such an activity are not to be considered
in the United Kingdom as operating under special or
exclusive rights wihtin the meaning of Article 2 (3) (b) of
the Directive ; whereas that request did not cover the
exploitation of geographical areas for the purpose of
exploring for or extracting coal or other solid fuels ;

Whereas that request was accompanied by a copy of the
legislative and regulatory provisions in force and a state-
ment of how the five criteria listed in Article 3 (1) could
be satisfied with respect to those provisions;

Whereas additional information and supplementary docu-
mentation relating to regulatory or administrative
measures in force, have been supplied in compliance with
the provisions of Article 3 (1) and (2) of the Directive in
letters from the Office of the Permanent Representative
dated 26 June 1992 and 26 February 1993, and in letters
dated 4 August and 18 September 1992 from the Depart-
ment of Trade and Industry;

Whereas, as regards compliance with the conditions laid
down in Article 3 (1) of the Directive, the Commission’s
services have carried out a detailed analysis of the provi-
sions in force in the United Kingdom (the Petroleum
Production Act 1934 ; the Continental Shelf Act 1964, the
Petroleum (Production) (Seaward Areas) Regulations 1988
and Amendments 1990 and 1992; the Petroleum
(Production) (Landward Areas) Regulations 1991) as well
as documents containing supplementary information used
during the procedure of granting authorizations supple-
mentary for exploration or extraction (such as notices in
the Gazette, Guidance Notes, form for licence requests,
model licences, guidance notes in relation to the develop-
ment plan), which was communicated in full to the
British authorities by letter dated 6 November 1992 and
the main findings of which are set out below:
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— for the offshore regime, the provisions of Regulation 6

of the Petroleum (Production) (Seaward Areas) Regula-
tions 1992 satisfies the requirements of Article 3 (1) (a)
relating to freedom of access ; on the other hand, with
regard to the onshore regime, Regulation 6 of the
Petroleum (Production) (Landward Areas) Regulations
1991, which limits the theoretical possibilities for the
presentation of requests for authorizations, must be
modified and brought into line with the text of the
Petroleum (Production) (Seaward Areas) Regulations
1992, ‘

the requirement laid down in Article 3 (1) (b) relating
to the prior establishment of technical and financial
capacity by candidates, is not met by the legislative,
regulatory or administrative provisions currently in
force in the United Kingdom ; use of guidance notes
peculiar to every authorization round, which are not
binding on the administration, and which are made
available on the application of the candidates to help
them to prepare their application for authorization,
and to give details on the type of technical or finan-
cial information which should be supplied, does not
meet the requirement of legal certainty which is
generally implied by the implementation of the provi-
_sions of the Community Directives, by reason of the
specific nature of the guidance notes which are simply
information documents,

the requirements laid down in Article 3 (1) (c) relating
to the prior establishment and publication for the
criteria for assessing the ways in which it is intended
to carry out the exploration or extraction are not satis-
fied by the legislative, regulatory or administrative
provisions currently in force in the United Kingdom ;
instructions relating to the applicable criteria have
been put into the Gazette notices published for each
round but the content of these publications, which is
not binding on the administration, can vary conside-
rably from one round to another, and like the
guidance notes, they do not, because of their specific
nature, provide the legal certainty which is essential
for the implementation of the Community Directives ;
finally the definition of the criteria is not complete
and places great discretionary power in the hands of
the Secretary of State for Energy,

the requirements laid down in Article 3 (1) (d) relating
to the prior establishment and communication of the
conditions for carrying out exploration or extraction
are not satisfied by the legislative regulatory and admi-
nistrative provisions currently in force in the United
Kingdom in so far as some of the typical clauses
which appear in the regulatory provisions (Petroleum
(Production) (Seaward Areas) Regulations 1988 and
Petroleum (Production) (Landward Areas) Regulations
1991) are either of a discriminatory nature, or are
non-transparent and non-binding in the way in which
they give the Minister a discrrtionary power to deter-
mine certain conditions as to the way the system
works, in detail : ’

1. schedule 4, clause 30 — 1988 Regulations
(offshore): which could lead to discriminatory
treatment as it imposes restrictions on disposal of
oil and gas;

2. schedule 4, clauses 17 (1) and (4), clause 18 — 1988
Regulations (offshore): which are not transparent
as the criteria concerned are to established prior to
the issue of licences;

3. schedule 4, clause 5 — 1988 Regulations
(offshore) : which is not transparent as it is not
clear which procedure will be used;

4. schedule 6, clause 13 and 14 — 1991 Regulations
(onshore) : — which are not transparent as it is not
possible to determine which type of procedure will
be applied and the nature of the criteria for
consent to future development;

S. schedule 4, clause 13 — 1988 Regulations -
(offshore) ; schedule 6, clause 10 — 1991 Regula-
tions (onshore): which are not transparent as the
determinatiion of conditions relates to the exercise
of discretion ;

6. schedule 4, clause 42 (2) (g) — 1988 Regulations —
offshore, .
schedule 3, clause 28 (¢) — 1991 Regulations —
onshore,
schedule S, clause 33 (f) — 1991 Regulations —
onshore,
schedule 6, clause 35 (g) — 1991 Regulations —
onshore :
which are all discriminatory as they require
licences to have central management in United

Kingdom ;

7. schedule 4, clauses 5 and 6 — 1988 Regulations —
offshore,
schedule 6, clause 4 — 1991 Regulations —
onshore :

which are not transparent as no criteria relating to
requests for extension of a licence are fixed,

— none of the general provisions examined lay down any
obligations, as referred to in Article 3 (1) (e), to provide
information on sources of procurement, but additional
information about the new role of the Offshore
Supplies Office and the nature of its relationship with
the sector concerned has been judged necessary in
order to allay the concerns caused by its previous
interference ;

Whereas, in response to the comments addressed to them,
the British authorities in letters form the Office of their
Permanent Representative dated 19 November, 3, 14,
22 December 1992, 26 February 1993 and 9 June 1993
and following the meeting of 14 May 1993 with the
Commission’s services have given assurances and infor-
mation on the new devolved role of the Offshore Supplies
Office, which will no longer be in conflict with Article 3
(1) (e), have agreed to make the necessary adjustments by
submitting to the Commission the text of the amend-
ments they propose to make to the legislative regulatory
and administrative provisions ; whereas these adjustments,
the details of which are set out in the Annex to this Deci-
sion, are aimed :
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— initially, at removing all the provisions judged by the
Commission’s services not to conform,

— secondly, at introducing into a new statutory instru-
ment the required definition of technical and finan-
cial capacities, and the essential and permanent evalu-
ation criteria of the applicationlfo authorization,

— only complementary requirements justified by tech-
nical reasons specific to each round are to be defined
in the Gazette notices ;

Whereas, by a notice published in the Official Journal of
the European Communities on § August 1992(') the
Commission invited interested parties to comment on
British provisions and practices; whereas no reply alle-
ging discrimination in the treatment of requests of autho-
rization to carry out exploration or extraction has been
received by the Commission ;

Whereas the amendments to be made to the provisions in
force in the United Kingdom in order to comply with
Article 3 (1) of Directive 90/531/EEC have to pass
through the legislative process and cannot therefore be
adopted before the adoption of the present decision ;
whereas the British authorities have nevertheless under-
taken to strive to complete the process as quickly as
possible, whereas this commitment is contained in a
Ministerial Statement; whereas British authorities have
committed themselves to respect all the aforementioned
provisions in practice ;

Whereas ‘the utilities supply and works contracts Regula-
tions 1992’ adopted on 23 December 1992 transpose
Directive 90/531/EEC into British law ;" whereas para-
graph 8 is made up of a series of implementing provisions
conforming to Article 3 (2) ; whereas paragraph 8 refers to
the principles of non-discrimination and competitive
procurement, in particular as regards the informations
made available to enterprises; whereas these provisions
entered into force on 13 January 1993;

Whereas compliance with the principles of non-discrimi-
nation and competitive procurement by entities carrying
out exploration or extraction, in particular as regards the
information they make available to enterprises concerning
their intentions with respect to the award of contracts, as
provided for in Article 3 (2) of Directive 90/531/EEC,
corresponds to the aim pursued by the Directive;
whereas, since such compliance with those conditions is
guaranteed as of 13 January 1993 by the provisions of a
binding legal instrument, the benefit of the arrangemets
introduced by Article 3 of the Directive can be authorized
on a temporary basis until the amendments to be made to
the national provisions corresponding to Article 3 (1) have
been adopted in full;

() OJ No C 198, 5. 8. 1992, p. 8.

94

No L 196/57

Whereas, in accordance with Article 32 (4) to (7) of Direc-
tive 90/531/EEC, the Advisory Committee for Public
Contracts has delivered its opinion on this Decision,

HAS ADOPTED THIS DECISION :

Article 1

From 15 July 1993 and for not more than one year, the
United Kingdom is authorized to consider that the
exploitation of geographical areas for the purpose of
exploring for or extracting oil or gas is not considered as
an activity defined in Article 2 (2) (b) (i) of Council Direc-
tive 90/531/EEC, and entities carrying on such an activity
shall not be considered in-the United Kingdom as opera-
ting under special or exclusive rights within the meaning
of Article 2 (3) (b) of the Directive.

‘

Article 2

Until the adoption of each of the legislative, regulatory or
administrative provisions required for the application of
Article 3 (1), the United Kingdom respects the principles
of non-discrimination, transparency and competition
which are fundamental to the current Decision.

Article 3

The current Decision will be reviewed on the basis of an
examination of all the legislative, regulatory and adminis-
trative provisions enacted in the United Kingdom for the
the purpose of applying Article 3 of Directive
90/531/EEC.

To that end, all such provisions adopted by the United
Kingdom must be communicated to the Commission on
the date of their adoption and not later than 15 April
1994.

Article 4

The current Decision expires on 15 July 1994.

Article 5

This Decision is addressed to the United Kingdom.

Done at Brussels, 14 July 1993.

For the Commission
Raniero VANNI D'ARCHIRAFI

Member of the Commission
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ANNEX

AMENDMENTS PROPOSED BY THE UNITED KINGDOM TO ITS LEGISLATIVE, REGULA-
TORY, OR ADMINISTRATIVE PROVISIONS RELATING TO ARTICLE 3 (1) OF DIRECTIVE

L

IL

90/531/EEC

Article (3) (1) (a)

In order to guarantee freedom of access, paragraph 3 of Regulation 6 of the Petroleum (Production)
(Landward Areas) Regulations 1991 will be drafted in terms similar to these of Regulation 6 of the Petro-
leum (Production) (Seaward Areas) Regulations 1992.

The wording of the new provision will be the following :

for paragraph 3 of Regulation 6 of the Principal Regulations (applications for exploration licenses), there
shall be substituted the following paragraph :

‘3. The requirement set out in paragraph 1 above shall not apply in the case of an application which
relates to an area every part of which was comprised in an exploration licence (in this paragraph referred
to as “the revoked licence™) which has been revoked, either in whole or in relation to the area to which
the application relates, provided that:

(a) at the time the revoked licence was revoked, it was held by two or more persons; and

(b} the application is made by one of those persons, or by a group including at least one of those
persons.’

Article (3) (1) (b)

In order to define precisely the required conditions regarding the financial and technical capacity the
Petroleurn (Production) (Seaward Areas) Regulations and the Petroleum (Production) (Landward Areas)
Regulations will be amended as follows:

1. as regards the Seaward Regulations:

(a) the following general provision will be introduced :

- ‘The Secretary of State shall not evaluate the merits of any competing application unless he is
satisfied that

(a) the applicant has the financial and technical capacity to engage in activities pursuant to the
licence ; and’ (Regulation 4 of the Draft Seaward Regulations 1993);

(b) schedule 3 to the Principal Regulations (form of application for a licence) shall be amended as
follows :

(a) for paragraph 5 there shall be substituted the following paragraph:
‘5. In the case of an application for a production licence :

(a) the reference number of each block in respect of which the application is made and, if the
application is made by tender, the consideration by way of initial payment which the appli-
cant is prepared to offer for each such block (A);

{b) evidence of the applicant’s technical and financial capacity to undertake that work
programme, including the number of staff the applicant intends to assign for that purpose
and any relevant technical qualifications held by those staff;

(c) the database available to the applicant which is relevant to activities under the licence
applied for;

{d) an analysis of the geology of the area to which the application relates, identifying, in parti-
cular, petroleum prospects ;

(e) the technical data on which the analysis is based ;

-(f) the work programme for evaluating the potential petroleum production from the area to
which the application relates which the applicant would be prepared to undertake under
the licence applied for;

and

(8) and explanation of the relévance of the work programme to the analysis of the geology.’;
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(b) in paragraph 7, after subparagraph (f) there shall be inserted the following subparagraphs :

‘(g) where the applicant is or has a subsidiary (as defined in section 736 of the Companies Act
1985), a diagram identifying any companies of which it is a subsidiary and any subsidia-
ries it has;

(h) the training provided in the three-year period ending on the date of the application for
the licence for graduate or professional staff employed by the applicant in connection
with the exploration for and production of petroleum’;

(c) after subparagraph 9 (2) there shall be inserted the following subparagraphs :
‘3. If the most recent audited accounts are in respect of a period ending on a date more than
12 months before the date of the application for the licence, there shall accompany the
application three copies of a balance sheet as of the latest date within that 12-month
period in respect of which a balance sheet can be made available.
4. In the case of an application for a production licence for each applicant who is not a body

corporate there shall accompany the application evidence demonstrating that he will have
sufficient resources available to him to undertake the work programme.’;

2. as regards the Landward Regulations:

(a) the following general provision will be introduced :

‘The Secretary of State shall not evaluate the merits of any competing application for a licence
unless he is satisfied that

(a) the applicant has the financial and technical capacity to engage in activities pursuant to the
licence ; and’ (Regulation 4 of the Draft Landward Regulations 1993);

(b) in schedule 2 to the principal Regulations (form of application for a licence):
(a) for paragraph 5 there shall be substituted the following paragraph :

‘5. in the case of an application for an exploration licence which is made in respect of one
or more particular blocks :

(a) the reference number of each block in respect of which the application is made and, if the
application is made by tender, the consideration by way of initial payment which the appli-
cant is prepared to offer for each such block (A);

(b) evidence of the applicant’s technical and financial capacity to undertake that work
programme, including the number of staff the applicant intends to assign for that purpose
and any relevant technical qualifications held by those staff ;

the database available to the applicant which is relevant to activities under the licence
applied for;

(c

~

(d) an analysis of the geology of the area to which the application relates, identifying, in parti-
cular, petroleum prospects ;

the technical data on which the analysis is based ;

N

(e

() the programme for evaluating the potential petroleum production from the area to which
the application relates which the applicant would be prepared to undertake under the
licence applied for; '

and
{g) an explanation of the relevance of the work programme to the analysis of the geology.’;
(b) in paragraph 9 after subparagraph (f) there shall be inserted the following subparagraphs:
8) where the applicant is or has a subsidiary (as defined in section 736 of the Companies Act
1985), a diagram identifying any companies of which it is a subsidiary and any subsidia-
ries it has;
(h) the training provided in the three-year period ending on the date of the application for -

the licence for graduate or professional staff employed by the applicant in connection
with the exploration for and production of petroleum’;
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(c) after paragraph 10 there shall be inserted the following paragraph:

‘10A (1) In the case of an application for a production licence, for each applicant which is a
body corporate there shall accompany the application three copies of the most recent audited
accounts of each such applicant and three copies of the most recent audited accounts of any
body corporate having control of such applicant. Subsections (2) and (4) to (6) of section 416 of
the Income and Corporation Taxes Act (a) shall apply, for the purpose of determining whether
for the purpose of this paragraph a body corporate has control of another body corporate, with
the following modifications, namely :

(a) for the words “the greater part” wherever they occur in the said subsection (2) there shall be
substituted the words “one third or more”;

in the said subsection (b), for the word “may” there shall be substituted the word “shall”, the
words from “and such attributions” onwards shall be omitted, and in the other provisions of
that sub-section any reference to an associate of a person shall be construed as including
only a relative of his (as defined by section 417 (4) cf. that Act), a partner of his and a
trustee of a settlement (as defined by section 581 (4) cf. that Act) of which he is a benefi-

ciary ;
there shall accompany the application of list of the bodies corporate whose acounts are
submitted pursuant to subparagraph (1) above ;

®

-~

—_
n
~—

(d) if the most recent audited accounts are in respect of a period ending on a date more than
12 months before the date of the application for the licence, there shall accompany the
application three copies of a balance sheet as or the latest date within that 12-month period

in respect of which a balance sheet can be made available ;

~

(e) in the case of an application for a production licence, for each applicant who is not a body
corporate there shall accompany the application evidence demonstrating that he will have
sufficient resources available to him to undertake the work programme.’

111 Article (3) (1) (c)

In order to specify all the criteria on the basis of which authorizations are granted the following provi-
sions will be inserted into the Petroleum (Production) (Landward Areas) Regulations and the Petroleum
(Production) (Seaward Areas) Regulations :

1. as regards the Seaward Regulations:

— Regulation 3 of the Draft Seaward Regulation 1993:

*An application for a licence shall, subject to Regulation 4, be determined by the Secretary of State
by reference to the following criteria:

(a) the assessment, by the applicant, of the hydrocarbon prospects in the area to which the appli-
cation relates and the extent to which the work programme proposed by the applicant enables
those prospects to be evaluated ;

and

(b) the database and experience available to the applicant which are relevant to activities under
the licence applied for;

predominant weight shall be given to the first of these criteria.’,
— Regulation 4 of the Draft Seaward Regulations 1993 :

“The Secretary of State shall not evaluate the merits of any competing application for a licence
unless he is satisfied that:

L.]

(b) the applicant will be able to engage in such activities with sufficient regard to the environ-
ment.’;

2. a

«“

regards the Landward Regulations:

— Regulation 3 of the Draft Landward Regulations 1993 :

‘An application for a licence shall, subject to regulation 4 be determined by the Minister by
reference to the following criteria :

(a) the assessment, by the applicant, of the hydrocarbon prospects in the area to which the appli-
cation relates and the extent to which the work programme proposed by the applicant enable
those prospects to be evaluated ; and
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(b) the database and experience avalable to the applicant which are relevant to activities under teh
licence applied for;

predominant weight shall be given to the first of these criteria.’,
— Regulation 4 of the Draft Landward Regulations 1993

‘The Secretary of State shall not evaluate the merits of any competing application for a licence
unless he is satisfied that:

[.]

(b) the applicant will be able to engage in such activities with sufficient regard to the environ-
ment.’

IV. Article (3) (1) (d)

All provisions that could be applied in a discriminatory way or that do not offer the required conditions
of transparence will be amended as follows:

1. clause 30 of schedule 4 — 1988 Regulations (offshore) shall cease to have effect;
2. with regard to clauses 17 (1) and (4) and clause 18 of schedule 4 — 1988 Regulations (offshore) :

— paragraph 1 and subparagraph (a) of paragraph 8 of clause 18 (provisions supplementary to clause
17) shall cease to have effect, .

— in clause 17 (development and production programmes):

(i) in paragraph (i), the words ‘with the consent in writing of the Minister or’ shall be omitted ;
(ii) in paragraph 4, for subparagraph (a) there shall be substituted the following subparagraph

‘(a) that the Minister approves the programme subject to such conditions as may be specified
in the notice as the Minister considers necessary in the national interest to secure the
maximum ultimate recovery of petroleum from the licensed area;
or';

(iii) in paragraph 7, for the words ‘paragraph 4 (b), there shall be substituted the words ‘paragraph

4 (a) or (b);

— in clause 18 (provisions supplementary to clause 17)
(i) in paragraph 7, for ‘clause 17 (4) (b)' there shall be substituted ‘clause 17 (4) (a) or (b), and the
words ‘or a consent in pursuance of paragraph 1 of this clause’ shall be omitted ;

(i) in paragraph 8, the words ‘while the consent is in force or’ shall be omitted;

3. with regard to clause 5 of schedule 4 — 1988 Regulations (offshore):

subparagraph (a) of paragraph 2 of clause 5 (continuance of licence after second term) shall cease to
have effect ;

4. with regard to clauses 13 and 14 of schedule 6 — 1991 Regulations (onshore):
— in clause 13 (development and production programmes):

(i) in paragraph 1, the words ‘with the consent in writing of the Minister or’ shall be omitted ;
(ii) in paragraph 4, for subparagraph (a) there shall be substituted the following subparagraph :

(a) that the Minister approves the programme subject to such conditions as may be specified
in the notice as the Minister considers necessary in the national interest to secure the
maximum ultimate recovery of petroleum from the licensed area;

or';

(iii) in paragraphs 7 and 8, for the words ‘paragraph 4 (b)' there shall be substituted the words
‘paragraph 4 (a) or (b)’;

— in clause 14 (provisions supplementary to clause 13):

(i)‘paragraph 1 shall be omitted;

(ii) in paragraph 7, for ‘clause 13 (4) (b)’ there shall be substituted ‘paragraph 4 (a) or (b) of clause
13’, and the words after ‘of this licence’ shall be omitted ;
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(iii) in paragraph 8 for the words ‘a consent or approval’ in subparagraph (a) there shall be substi-
tuted ‘an approval’, and the words ‘while the consent is in force or' shall be omitted;

S. clause 13 of schedule 4 — 1988 Regulations (offshore) and clause 10 of schedule 6 — 1991 Regula-

tion (onshore) shall be omitted ;

. clauses 42 2 (g) of schedule 4 and 21 2 (f) of schedule 5 — 1988 Regulations (offshore) 28 2 () of

schedule 3, 33 (2) (f) of schedule 5 and 35 2 (g) of schedule 6 — 1991 Regulations (onshore) will be
amended as follows :

the sentence ‘The licensee’s ceasing inthe case of a company to have its central management and
control in the United Kingdom' will be replaced by ‘the licensee’s operations or business activities
under or in connection with the licence ceasing to be managed, directed and controlled from a fixed
place within the United Kingdom';

. clause 5 and 6 of schedule 4 — 1988 Regulations (offshore) and clause 4 of schedule 6 — 1991

Regulations (onshore) will be changed as follows :

— in subparagraph 2 (d) of clause § (continuance of licence after second term) and in clause 6 (power
to extend term of licence), for the words ‘in his discretion’, there shal 1 be substituted the words
‘with a view to securing the maximum economic recovery of petroleum from the licensed area’,

— in clause 4 (extension or further extension of licence term), after the words ‘any extension thereof’
there shall be inserted the words ‘and with a view to securing the maximum exonomic recovery of
petroleum from the licensed area’.
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COUNCIL DIRECTIVE 93/37/EEC
of 14 June 1993

concemning the coordination of procedures for the award of public works contracts

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Articles 57 (2}, 66
and 100a thereof,

Having regard to the proposal from the Commission (1),
In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas Council Directive 71/305/EEC of 26 July 1971
concerning the coordination of procedures for the award of
public works contracts (4) has been amended substantially
and on a number of occasions; whereas, for reasons of
clarity and better understanding, the said Directive should
be consolidated; '

Whereas the simultaneous attainment of freedom of
establishment and freedom to provide services in respect of
" public works contracts awarded in Member States on

behalf of the State, or regional or local authorities or other -
bodies governed by public law entails not only the abolition .

of restrictions but also the coordination of national
procedures for the award of public works contracts;

Whereas such coordination should take into account as far
as possible the procedures and administrative practices in
force in each Member State;

Whereas this Directive does not apply to certain works
contracts which are awarded in the water, energy,
transport and telecommunication sectors covered by
Directive 90/531/EEC;

Whereas, in view of the increasing importance of
concession contracts in the public works area and of their

(1) O] No C 46, 20. 2. 1992, p. 79. N

{2) O] No C 125, 18. 5. 1992, p. 171 and
OJ No C 305, 23. 11. 1992, p. 73.

{3) OJ No C 106, 27. 4. 1992, p. 11.

(%) OJ No L 185, 16. 8. 1971, p. 15; Directive as last amended by
Directive 90/531//EEC (O] No L 297, 29. 10. 1990, p. 1).

100

specific nature, rules. concerning advertising should be
included in this Directive; .

Whereas works contracts of less than ECU 5 000 000 may
be exempted from competition as provided for under this
Directive and it is appropriate to provide for their
exemption from coordination measures;

Whereas provision must be made for exceptional cases
where measures concerning the coordination of procedures
need not be applied, but such cases must be expressly
limited; .

Whereas the negotiated procedure should be considered to
be exceptional and therefore only applicable in certain
limited cases;

Whereas it is necessary to providei common rules in the
technical field which take account of the Community policy
on standards and specifications;

Whereas, to ensure development of effective competition in
the field of public contracts, it is necessary that contract
notices drawn up by the contracting authorities of Member
States be advertised throughout the Community; whereas *
the information contained in these notices must enable
contractors established in the Community to determine
whether the proposed contracts are of interest to them;
whereas, for this purpose, it is appropriate to give them
adequate. information on the works undertaken and the
conditions attached thereto; whereas, more particularly, in

-restricted procedures advertisement is intended to enable

contractors of Member States to express their interest in
contracts by seeking from the contracting authorities
invitations to tender under the required conditions;

Whereas additional information concerning contracts
must, as is customary in Member States, be given in the
contract documents for each contract or else in an
equivalent document;

Whereas it is necessary to provide common rules for
participation in public works contracts, including both
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qualitative selection criteria and criteria for the award of
the contract;

Whereas it would be appropriate to enable certain technical
conditions concerning notices and statistical reports
required by this Directive to be adapted in the light of
changing technical requirements; whereas Annex II to this
Directive refers to the General Industrial Classification of
. Economic Activities within the European Communities
(NACE); whereas the Community may, as required, revise
or replace its common nomenclature and whereas it is

necessary to make provision for the possibility of adapting .

the reference made to the NACE nomenclature in the said
Annex II accordingly;

Whereas this Directive should not affect the obligations of
the Member Statés concerning the deadlines for
transposition into mnational law and for application
indicated in Annex VII,

HAS ADOPTED THIS DIRECTIVE:
TITLE I
GENERAL PROVISIONS

Article 1

For th purpose of this Directive:

(a) ‘public works contracts’ are contracts for- pecuniary
interest concluded in writing between a contractor and
a contracting authority as defined in (b), which have as
their object either the execution, or both the execution
and design, of works related to one of the activities
referred to in Annex II or a work defined in (c) below,
or the execution, by whatever means, of a work
corresponding to the requirements specified by the
contracting authority;

(b) ‘contracting authorities’ shall be the State, regional or
local authorites, bodies governed by public law,
associations formed by one or several of such
authorities or bodies governed by public law;

A ‘body governed by public law’ means any body:

— established for the specific purpose of meeting needs
in the general interest, not having an industrial or
commercial character, and

— having legal personality, and

— financed, for the most part, by the State, or regional
or local authorities, or other bodies governed by
public law, or subject to management supervision
by those bodies, or having an administrative,
managerial or supervisory board, more than half of
whose members are appointed by the State, regional
or local authorities or by other bodies governed by
public law;

The lists of bodies and categories of bodies governed by
public law which fulfil the criteria referred to in the
second subparagraph are set out in Annex I. These lists
shall be as exhaustive as possible and may be reviewed
in accordance with the procedure laid down in Article
35. To this end, Member States shall periodically notify
the Commission of any changes of their lists of bodies
and categories of bodies;

(c) a ‘work’ means the outcome of building or civil
engineering, works taken as a whole that is sufficient of
itself to fulfil an economic and technical function;

(d

~

‘public works concession’ is a contract of the same type
as that indicated in (a) except for the fact that the
consideration for the works to be carried out consists
either solely in the right to exploit the construction or
in this right together with payment; ’

{e) ‘open procedures’ are those national procedures
whereby all interested contractors may . submit
tenders; ’

(f) ‘restricted procedures’ are those national procedures
whereby only those contractors invited by the
contracting authority may submit tenders;

‘negotiated procedures’ are those national procedures
whereby contracting authorities consult contractors of
their choice and negotiate the terms of the contract with
one or more of them;

D
©

{h) a contractor who submits a tender shall be designated
by the term ‘tenderer’ and one who has sought an
invitation to take part in a restricted or negotated
procedure by the term ‘candidate’.

Article 2 '

1. Member States shall take the necessary measures to
ensure that the contracting authorities comply or ensure
compliance with this Directive where they subsidize directly
by more than 50 % a works contract awarded by an entity
other than themselves.

2. Paragraph 1 shall concern only contracts covered by -
Class 50, Group 502, of the general industrial classification
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of economic activities within the European Communities
(NACE) nomenclature and contracts relating to building
work for hospitals, facilities intended for sports, recreation
and leisure, school and university buildings and buildings
used for administrative purposes.

Article 3

1. Should contracting authorities conclude a public works
concession contract, the advertising rules as described in
Article 11 (3), (6), (7) and (9) to (13), and in Article 15,
shall apply to that contract when its value is not less than
ECU 5 000 000.

2. The contracting authority may:

— either require the concessionnaire to award contracts
representing a minimum of 30 % of the total value of
the work for which the concession contract is to be
awarded, to third partes, at the same time providing
the option for candidates to increase this percentage.
This minimum percentage shall be specified in the
concession contract,

— -or request the candidates for concession contracts to -

specify in their tenders the percentage, if any, of the
total value of the work for which the concession
contract is to be awarded which they intend to assign to
third parties.

3. When the concessionnaire is himself a contracting
authority, as referred to in Article 1 (b), he shall comply
with the provisions of this Directive in the case of works to
be carried out by third parties.

4. Member States shall take the necessary steps to ensure
that a concessionnaire other than a contracting authority
shall apply the advertising rules listed in Article 11 (4), (6),
(7), and (9).to (13), and in Article 16, in respect of the
contracts which it awards to third parties when the value of
the conwacts is not less than ECU 5000 000. An
advertisernent is not, however, required where works
contracts meet the conditions laid down in Article 7 (3).

Undertakings which have formed a group in order to
obtain the concession contract, or undertakings affiliated
to them, shall not be regarded as third parties.

An ‘affiliated undertaking’ means any undertaking over
which the concessionnaire may exercise, directly or
indirectly, a dominant influence or which may exercise a
dominant influence over the concessionnaire or which, in
common with the concessionnaire, is subject to the
. dominant influence of another undertaking by virtue of
ownership, financial participation or the rules which
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govern it. A dominant influence on the part of an
undertaking shall be presumed when, directly or indirectly
in relation to another undertaking, it:

— holds the major part of the undertaking’s subscribed
capital, or

— controls the majority of the votes attaching to shares
issued by the undertakings, or

— can appoint more than half of the members of the
undertaking’s administrative, managerial or supervisory
body.

A comprehensive list of these undertakings shall be
enclosed with the candidature for the concession. This list
shall be brought up to date following any subsequent

changes in the relationship between the undertakings.

Article 4

This Directive shall not apply to:

(a) contracts awarded in the fields referred to in Articles 2,
7, 8 and 9 of Directive 90/531/EEC or fulfilling the
conditions in Article 6 (2) of that Directive;

(b) works contracts which are declared secret or the
execution of which must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in force in the
Member State concerned or when the protection of the
basic interests of the Member State’s security. so
requires.

“Article §

This Directive shall not apply to public contracts governed
by different procedural rules and awarded:

{a) in pursuance of an international agreement, concluded
in conformity with the Treaty, between a Member State
‘and one or more non-member countries and covering
works intended for the joint implementation or
exploitation of a project by the signatory States; all
agreements shall be communicated to the Commission,
which may consult the Advisory Committee for Public
Contracts set up by Decision 71/306/EEC (});

(b) to undertakings in a Member State or a non-member
country in pursuance of an international agreement
relating to the stationing of woops;

(c) pursuant to the particular procedure of an international
organization.

(1) O] No L 185, 16. 8. 1971, p. 15; Decision as amended by
Decision 77/63/EEC (O] No L 13, 15. 1. 1977, p.15.
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Article 6

1. The provisions of this Directive shall apply to public
works contracts whose estimated value net of VAT is not
less than ECU 5 000 000.

2. (a) The value of the threshold in national currencies

. shall normally be revised every two years with effect

from 1 January 1992. The calculation of this value

shall be based on the average daily values of these

currencies expressed in ecus over the 24 months

terminating on the last day of August immediately

preceding the 1 January revision. The exchange

values shall be published in the Official Journal of

the European Communities at the beginning of
November.

(b) The method of calculaton laid down in
subparagraph (a) shall be reviewed, on a proposal
from the Commission, by the Advisory Committee
for Public Contracts in principle two years after its
initial application.

3. Where a work is subdivided into several lots, each one
the subject of a contract, the value of each lot must be
taken into account for the purpose of calculating the
amounts referred to in paragraph 1. Where the aggregate
value of the lots is not less than the amount referred to in
paragraph 1, the provisions of that paragraph shall apply
to all lots. Contracting authorities shall be permitted to
depart from this provision -for lots whose estimated value
net of VAT is less than ECU 1 000 000, provided that the
total estimated value of all the lots exempted does not, in

consequence, exceed 20 % of the total estimated value of
all lots. - '

4. No work or contract my be split up with the-intention
of avoiding the application of this Directive.

5. When calculating the amounts referred to in paragraph’
1 and in Article 7, account shall be taken not only of the
amount of the public works contracts but also of the

estimated value of the supplies needed to carry out the’

works are made available to the contractor by the
contracting authorities.

Article 7 .

1. In awarding public works contracts the contracting
authorities shall apply the procedures defined in Article 1
(e), (f) and (g), adapted to this Directive.

2. The contracting authorities may award their public
works contracts by negotiated procedure, with prior
publication of a contract notice and after having selected

the candidates according to publicly known qualitative
criteria, in the following cases:

(a) in the event of irregular tenders in response to an open
or restricted procedure or in the case of tenders which
-are unacceptable under national provisions that are in
accordance with the provisions of Title IV, insofar as
the original terms of the contract are not substantially
altered. The contracting authorities shall not, in these
cases, publish a contract notice where they include in
such negotiated procedure all the enterprises satisfying
the criteria of Articles 24 to 29 which, during the prior
open or restricted procedure, have submitted tenders in
accordance with the formal requirements of the
tendering procedure;

(b) when the works involved are carried out purely for the
purpose of research, experiment or development, and
not to establish commercial viability or to recover
research and development costs;

(c) in exceptional cases, when the nature of the works or
the risks attaching thereto do not permit prior overall
pricing.

3. The contracting authorities may award their public
works contracts by negotiated procedure without prior
publication of a contract notice, in the following cases:

(a) in the absence of tenders or of appropriate tenders in
response to an open or restricted procedure insofar as
the original terms of the contract are not substantially

~ altered and provided that a report is communicated to
the Commission at its request;

(b) when, for technical or artistic reasons or for reasons
connected with the protection of exclusive rights, the
works may only be carried out by a particular
contractor;

{c) insofar as is strictly necessary when, for reasons of
extreme urgency brought about by events unforeseen by
the contracting authorities in question, the time limit
laid down for the open, restricted or negotiated
procedures referred to in paragraph 2 cannot be kept.
The circumstances invoked to justify extreme urgency
must not in any event be attributable to the contracting
authorities; ‘ .

(d) for additional works not included in the project initially
considered or in the contract first concluded but which
have, through unforeseen circumstances, become
necessary for the carrying out of the work described
therein, on condition that the award is made to the
contractor carrying out such work:
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— when such works cannot be technically or
economically separated from the main contract
without great inconvenience to the contracting
authorities, or A

— when such works, although separable from the
execution of the original contract, are strictly
necessary to its later stages,

However, the aggregate amount of contracts awarded
for additional works may not exceed 50 % of the
amount of the main contract; .

(e} for new works consisting of the repetition of similar
works entrusted to the undertaking to which the same
contracting authorities awarded an earlier contact,
provided that such works conform to a basic project for
which a first contract was awarded according to the
procedures referred to in paragraph 4.

As soon as the first project is put up for tender, notice
must be given that this procedure might be adopted and
the total estimated cost of subsequent works shall be
taken into consideration by the contracting authorities
when they apply the provisions of Article 6. This
procedure may only be adoptéd during the three years
following the conclusion of the original contract.

4. In all other cases, the contracting authorities shall
award their public works contracts by the open procedure
or by the restricted procedure

Article 8

1. The contracting authority shall, within 15 days of the
date on which the request is received, inform any
eliminated candidate or tenderer who so requests of the
reasons for rejection of his application or his tender, and,
in the case of a tender, the name of the successful
tenderer.

’

-

2. The contracting authority shall inform candidates or -

tenderers who so request of the grounds on which it
decided not to award a contract in respect of which a prior
call for competition was made, or to recommence the
procedure. It shall also inform the Office for Official
Publications of the European Communities of that
decision.

3. For each contract awarded, the contracting authorities
shall draw up a written report which shall include at least
the following:

— the name and address of the contracting authority, the
subject and value of the contract,

— the names of the candidates or tenderers admitted and
the reasons for their selection,
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— the names of the candidates or tenderers rejected and
the reasons for their rejection,

— the name of the successful tenderer and the reasons for
his tender having been selected and, if known, any
share of the contract the successful tenderer may intend
to subcontract to a third party,

— for negotiated procedures, the circumstances referred to
in Article 7 which justify the use of these procedures.

This report, or the main features of it, shall be

- communicated to the Commission at its request.

Article 9

In the case of contracts relating to the design and
construction of a public housing scheme whose size and
complexity, and the estimated duraton of the work
involved, require that planning be based from the outset on
close collaboration within a. team comprising
representatives of the contracting authorities, experts and
the contractor to be responsible for carrying out the works,
a special award procedure may be adopted for selecting the
contractor most suitable for integration into the team.

In particular, contracting authorities shall include in the
contract notice as accurate as possible a description of the
works to be carried out so as to enable interested
contractors to form a valid idea of the project.
Furthermore, contracting authorities shall, in accordance
with Articles 24 to 29, set out in such a contract notice the
personal, technical and financial conditions to be fulfilled
by candidates.

Where such procedure is adopted, contracting authorities

- shall apply the common advertising rules relating restricted

procedure and to the criteria for gualitative selection.

TITLE I
COMMON RULES IN THE TECHNICAL FIELD

Article 10

1. The technical specifications defined in Annex I shall
be given in the general or contractual documents relating to
each contract.

2. Without prejudice to the legally binding national
technical rules and insofar as these are compatible with
Community law, the technical specifications shall be
defined by the contracting authorities by reference to

~
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national standards implementing European standards, or
by reference to European technical approvals or by
reference to common technical specifications.

3. A contracung authority may depart from paragraph 2
if:

(a) the standards, European technical approvals or
common technical specifications do not include any
provision for establishing conformity, or, if technical

-~ means do not exist for establishing satsfactorily the
conformity of a product to these standards, European
technical  approvals or common  technical
specifications;

(b) use of these standards, European technical approvals or
common technical specifications would oblige the
contracting authority to acquire products or materials
incompatible with equipment already in use or would
entail disproportionate costs or disproportionate
technical difficuities, but only as part of a clearly
defined and recorded strategy with a view to
change-over, within a given period, to European
standards, European technical approvals or common
technical specifications;

(c) the project concerned is of a genuinely innovative
nature for which use of existing European standards,
European technical approvals or common technical
specifications would not be appropriate.

4. Contracting authorities invoking paragraph 3 shall
record, wherever possible, the reasons for doing so in the
tender notice published in the Official Journal of the
European Communities or in the contract documents and
in all cases shall record these reasons in their internal
documentation and shall supply such information on
request to Member States and to the Commission.

5. In the absence of European standards or European
technical approvals or common technical specifications, the
technical specifications:

(a) shall be defined by reference to the national technical
specifications recognized as complying with the basic
requirements listed in the Community directives on

" technical harmonization, in accordance with the
procedures laid down in those directives, and in
particular in accordance with the procedures laid down
in Council Directive 89/106/EEC of 21 December
1988 on the approximation of laws, regulations and
admmistrative provisions of the Member States relating
to construction products (1);

(1) O] No L 40, 11. 2. 1589, p. 12.

(b) may be defined by reference to national technical
specifications relating to design and method of
calculation and execution of works and use of
materials;

(c) may be defined by reference to other documents.

In this case, it is appropriate to make reference in order of
preference to: ‘ .

(i) nadonal standards implementing international
standards accepted by the country of the contracting
authority; - ' :

(ii) other national standards and national technical
approvals of the “country. of the contracting
authority;

(iii) any other standard.

6. Unless such specifications are justified by the subject of
the contract, Member States shall prohibit the introduction
into the contractual clauses relating to a given contract of
technical specifications which mention products of a
specific make or source or of a particular process and
which therefore favour or eliminate certain undertakings.
In particular, the indication of trade marks, patents, types,
or of a specific origin or production shall be prohibited.
However, if such indication is accompanied by the words
‘or equivalent’, it shall be authorized in cases where the
contracting authorities are unable to give a description of
the subject of the contract using specifications which are
sufficiently precise and intelligible to all parties
concerned. ‘ :

COMMON ADVERTISING RULES

Article 11

1. Contracting authorities shall make known, by means of
an indicative notice, the essential characteristics of -the
works contracts which they intend to award and the
estimated value of which ‘is not less than the threshold laid
down in Article 6 (1).

2. Contracting authorities who wish to award a public
works contract by open, restricted or negotiated procedure
referred to in Article 7 (2), shall make known their
intention by means of a notice.

3. Contracting authorities who wish to award a works
concession contract shall make known their intention by
means of a notice. ‘
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4: Works concessionnaires, other than a contracting
authority, who wish to award works contracts to a third
party within the meamng of Article 3 (4), shall make
known their intention by means of a notice.

5. Contracting authorities who have awarded a contract
shall make known the result by means of a notice.
However, certain information on the contract award may,
In certain cases, not be published where release of such

information would impede law enforcement or otherwise

be contrary to the public interest, would prejudice the
legitimate commercial interests of particular enterprises,
public or private, or might prejudice fair competition
between contractors.

6. The notices referred to in paragraphs 1 to 5 shall be
drawn up in accordance with the models given in Annexes
IV, V and VI, and shall specify the information requested
in those Annexes.

The contracting authorities may not require any conditions
but those specified in Articles 26 and 27 when requesting
information concerning the economic and technical
standards which they require of contracts for their selection
(point 11 of Annex IV B, pomt 10 of Annex IV C and
point 9 of Annex IV D).

7. The contracting authorities shall send the notices
referred to in paragraphs 1 to 5 as rapidly as possible and
by the most appropriate channels to the Office for Official
Publications of the European Communities. In the case of
the accelerated procedure referred to in Article 14, the
notice shall be sent by telex, telegram or telefax.

The notice referred to in paragraph 1 shall be sent as soon
as possible after the decision approving the planning of the
works contracts that the contracting authorities intend to
award.

The notice referred to in paragraph 5 shall be sent at the
latest 48 days after the award of the contract in question.

8. The notices referred to in paragraphs 1 and 5 shall be
published in full in the Official Journal of the European
Communities and in the TED data bank in the official
languages of the Communities, the original text alone bemg
authentic. -

9. .The notices referred to in paragraphs 2, 3 and 4 shall
be published in full in the Official Journal of the European
Communities and in the TED data bank in the original
languages. A summary of the important elements of each
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notice shall be published in the other official languages of
the Community, the original text alone being authentic.

10. The Office for Official Publications of the European
Communities shall publish the notices not later than 12

" days after their dispatch. In the case of the accelerated

procedure referred to in Article 14, this period shall be
reduced to five days.

11. The notice shall not be published in the offidial
journals or in the press of the country of the contracting
authority before the date of dispatch to the Official Journal
of the European Communities and it shall mention this
date. It shall not contain information other than that
published in the Official ]oumal of the European

Communities.
P

12. The contracting authorities must be able to supply
evidence of the date of dispatch.

13. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by the
Communities. The length of the notice shall not be greater
than one page of the Journal, or approximately 650 words.
Each edition of the Journal containing one.or more notices
shall reproduce the model notice or notices on which the
published notice or notices are based.

Article 12

1. In open procedures the time limit for the receipt of
tenders, fixed by the contracting authorities shall be not
less than 52 days from the date of dispatch of the notice.

2. The time limit for the receipt of tenders laid down in

paragraph 1 may be reduced to 36 days where the
contracting authorities have published the notice for in
Article 11 (1), drafted in accordance with the specimen in
Annex IV A, in the Offzczal ]oumal of tbe European
Communities.

3. Provided they have been rchested in good time, the’
_contract documents and supporting documents must be

sent to the contractors by the contracting authorities or
competent departments within six days of receiving their
application. :

4. Provided it has been requested in good time, additional
information relating to the contract documents shall be
supplied by the contracting authorities not later than six
days before the final date fixed for receipt of tenders.

5. Where the contract documents, supporting documents
or additional information are too bulky to be supplied

.o
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within the time limits laid down in paragraph 3 or 4 or
where tenders can only be made after a visit to the site or
after on-the-spot inspection of the documents supporting
the contract documents, the time limits laid down in
paragraphs 1 and 2 shall be extended accordingly. -

Article 13

1. In restricted procedures and negotiated procedures as
described in Article 7 (2), the time limit for receipt of
requests to participate fixed by the contracting authorities
shall be not less than 37 days from the date dispatch of the
notice.

2. The contracting authorities shall simultaneopsly and in
writing invite the selected candidates to submit their
tenders. The letter of invitation shall be accompanied by
the contract documents and supporting documents. It shall
include at least the following information:

(a) where appropriate, the address of the service from
which the contract documents and supporting
documents can be requested and the final date for

making such a request; also the amount and terms of

any sum to be paid for such documents;

(b) the final date for receipt of tenders, the address to
which they must be sent and the language or languages
in which they must be drawn up;

(c) a reference to the contract notice published;

(d) an indication of any documents to be annexed, either to
support the verifiable statements furnished by the
candidate in accordance with Arricle 11 (7), or to
supplement the information provided for in that Article
under the same conditions as those laid down in
Articles 26 and 27,

(e) the criteria for the award of the contract if these are not
given in the notice.

3. In restricted procedures, the time limit for receipt of
tenders fixed by the contracting authorities may not be less
than 40 days from the date of ‘dispatch of the written
invitation. )

4. The time limit for the receipt of tenders laid down in
paragraph 3 may be reduced to 26 days where the
contracting authorities have published the notice provided
for in Article 11 (1), drafted in accordance with the model
in Annex IV A, in the Official Journal of the European
Communities.

5. Requests to participate in procedures for the award of
contracts may be made by letter, by telegram, telex, telefax
or by telephone. If by one of the last four, they must be

confirmed by letter dispatched before the end of the period
laid down in paragraph 1.

6. Provided it has been requested in good time, additional
information relating to the contract documents must be
suplied by the conttacting authorities not later than six
days before the final date fixed for the receipt of tenders.

7. Where tenders can be made only after a visit to the site
or after on-the-spot inspection of the documents supporting
the contract documents, the time limit laid down in
paragraphs 3 and 4 shall be extended accordingly.

Article 14

1. In cases where urgency renders impracticable the time |
limits laid down in Article 13, the contracting authorities
may fix the following time limits:

(a) a time limit for receipt of requests to participate which
shall be not less than 15 days from the date of dispatch -
of the notice;

(b) a time limit for the receipt of tenders which shall be not
less than 10 days from the date of the invitation to
tender.

2. Provided it has been requested in good time, additional
information relating to the contract documents must be -
supplied by the contracting authorities not later than four
days before the final date fixed for the receipt of tenders.

3. Requests for participation in contracts and invitations
to tender must be made by the most rapid means of
communication possible. When requests to participate are

-made by telegram, telex, telefax or telephone, they must be

confirmed by letter dispatched before the expiry of the time
limit referred to in paragraph 1.

Article 15

Contracting authorities who wish to award a works
concession contract shall fix a time limit for receipt of
candidatures for the concession, which shall not be less
than 52 days from the date of dispatch of the notice.

’

Article 16

In works contracts awarded by a works concessionnaire
other than a contracting authority, the time limit for the
receipt of requests to participate, fixed by the
concessionnaire, shall be not less than 37 days from the
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date of dispatch of the notice, and the time limit for the
receipt of tenders not less than 40 days from the date of
dispatch of the notice or the invitation to tender.

Article 17

Contracting authorities may arrange for the publication in
the Official Journal of the European Communities of
notices announcing public works contracts which are not
subject to the publication requirement laid down in this
Directive.

TITLE IV
COMMON RULES ON PARTICIPATION

Chapter 1

General provisions

Article 18

Contracts shall be awarded on the basis of the criteria laid
down in Chapter 3 of this Title, taking into account
Article 19, after the suitability of the conmtractors not
excluded under Article 24 has been checked by contracting
authorities in accordance with the criteria of economic and
financial standing and of technical knowledge or ability
_ referred to in Articles 26 to 29.

P

Article 19

Where the criterion for the award of the contract is that of
the most economically advantageous tender, contracting
authorities may take account of variants which are
submitted by a tenderer and meet the minimum
specifications required by the contracting authorities.

The contracting authorities shall state in the contract
documents the minimum specifications to be respected by
the variants and any specific requirements for their
presentation. They shall indicate in the tender notice if
variants are not permitted.

Conrtracting authorities may not reject the submission of a
variant on the sole grounds that it has been drawn up with
technical specifications defined by reference to national
standards transposing European standards, to European
technical approvals or to common technical specifications
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referred to in Article 10 (2) or again by reference to
national technical specifications referred to in Article 10 (5)
(a) and (b).

Article 20

In the contract documents, the contracting authority may
ask the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties.

This indication shall be without prejudice to the question
of the principal contractor’s liability.

Article 21

Tenders may be submitted by groups of contractors. These
groups may not be required to assume a specific legal form
in order to submit the tender; however, the group selected
may be required to do so when it has been awarded the
contract. : :

Article 22

1. In restricted and negotiated procedures the contracting
authorities shall, on the basis of information given relating

. to the contracror’s personal position as well as to the

information and formalities necessary for the evaluation of
the minimum conditions of an economic and technical
nature to be fulfilled by him, select’ from among the
candidates with the qualifications required by Articles 24
to 29 those whom they will invite to submit a tender or to
negotiate. ’

2. Where the contracting authorities award a contract by

restricted procedure, they may prescribe the range within

which the number of undertakings which they intend to
invite will fall. In this case the range shall be indicated in

.the contract notice. The range shall be indicated in the

contract notice. The range shall be determined in the light
of the natural of the work to be carried out. The range
must number at least 5 undertakings and may be up to
20.

In any event, the number of candidates invited to tender
shall be sufficient to ensure genuine competition.

3. Where the contracting authorities award a contract by
negotiated .procedure as referred to in Article 7 (2), the
number of candidates admitted to negotiate may not be less
than three provided that there is a sufficient number of

_suitable candidates.

4. Each Member State ‘shall ensure that contracting
authorities issue invitations without discriminations to
those nationals of other Member States who satisfy the
necessary requirements and under the same conditions as to
its own nationals.
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Article 23

1. The contracting authority may state in the contract
documents, or be obliged by a Member State to do so, the
authority or authorities from which a tenderer may obtain
the appropriate information on the obligations relating to
the employment protection provisions and the working
conditions which are in force in the Member State, region
or locality in which the works are to be executed and which
shall be applicable to the works carried out on site during
the performance of the contract. .

2. The contracting authority which supplies the
information referred to in paragraph 1 shall request the
tenderers or those participating in the contract procedure
to indicate that they have taken account, when draving up
their tender, of the obligations relating to employment
protection provisions and the working conditions which
are in force in the place where the work is to be carried out.
This shall be without prejudice to the application of the
provisions of Article 30 (4) concerning the examination of
abnormally low tenders. -

Chapter 2

Criteria for qualitative selection

Article 24

Any contractor may be excluded from participation in the
contract who:

(a) is bankrupt or is being wound up, whose affairs are
being administered by the court, who has entered into
an arrangement with creditors, who has suspended
business activities or who is in any analogous situation
arising from a similar procedure under national laws
and regulations;

(b) is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding up or
administration by the court or for an arrangement with
creditors or of any other similar proceedings under
national laws or regulations;

{c) has been convicted of an offence concerning his
professional conduct by a judgment which has the force
of res-judicata;

(d) has been guilty of grave professional misconduct
proved by any means which the contracting authorities
can justify;

(e) has not fulfilled obligations relating to the payment of
social security contributions in accordance with the
legal provisions of the country in which he is
established or with those of the country of the
contracting authority;

(f) has not fulfilled obligations relating to the payment of
taxes in accordance with the legal provisions of the

country in which he is established or those of the
country of the contracting authority;

(g) is guilty of serious misrepresentation in supplying the
information required under this Chapter.

Where the contracting authority requires of the contractor-
proof that none of the cases quoted in (a), (b}, (c), (e) or (f)
applies to him, it shall accept as sufficient evidence:

— for points (a), (b) or (c), the production of an extract
from the %udicial record’ or, failing this, of an
equivalent document issued by a competent judicial or
administrative authority in the country of origin in the
country whence that person comes showing that these
requirements have been met;

— for points (e) or (f), a certificate issued by the
competent authority in the Member State concerned.

Where . the country concerned does not issue such
documents or certificates, they may be replaced a
declaration on oath or, in Member States where there is no
provision for declarations on oath, by z solemn declaration
made by the person concerned before a judicial or
administrative authority, a notary or a competent
professional or trade body, in the country of origin or in
the country whence that person comes.

Member States shall designate the authorities and bodies
competent to issue these documents and shall forthwith
inform the other Member States and the Commission
thereof.

Article 25

Any contractor wishing to take part in a public works
contract may be requested to prove his enrolment in the
professional or trade register under the conditions laid
down by the laws of the Member State in which he is
established:

— in Belgium the ‘Reéistre du .Commerce -
Handelsregister’,

— in Denmark, the ‘Handelsregistret,
Aktieselskabesregistret’ and the ‘Erhvervsregistret’,

— in  Germany, the ‘Handelsregister’ and the

‘Handwerksrolle’,

— in Greece, the registrar of contractors’ enterprises
Mntpho Epyornnukdv Emyeipnocewv) of the
Ministry for Environment, Town and Country
Planning and Public Works,

— in Spain, the ‘Registro Oficial de Contratistas del
Ministerio de Industria, Comercio y Turismo’,

— in France, the ‘Registre du Commerce and the
Répertoire des métiers’,
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— in Iraly, the ‘Registro della Caméra di commercio,
industria, agricoltura e artigianato’,

— in Luxembourg, the ‘Registre aux firmes and the Réle
de la Chambre des métiers’,

— in the Netherlands, the ‘Handelsregister’,

— in Portugal, the ‘Commissio de Alvaris de Empresas de
Obras Publicas e Partdculares (CAEOPP),

— in the United Kingdom and Ireland, the contractor may
be requested to provide a certificate from the Registrar
of Companies or the Registrar of Friendly Societies or,
if this is not the case, a certificate stating that the
person concerned has declared on oath that he is
engaged in the profession in question in the country in
which he is established, in a specific place and under a
given business name. '

Article 26

1. Evidence of the contractor’s financial and economic
standing may, as a general rule, be furnished by one or
more of the following references:

{a) appropriate statements from bankers;

(b) the presentation of the firm’s balance sheets or extracts
from the balance sheets, where publication of the
balance sheet is required under the law of the country
in which the contractor is established;

{(c) a statement of the firm’s overall turnover and the
- turnover on construction works for the three previous
financial years. '

2. The contracting authorities shall specify in the notice

or in the invitation to tender which reference or references
they have chosen and what references other than those
mentioned under paragraph 1 (a), (b) or (c) are to be
produced. ‘

3. If, for any valid reason, the contractor is unable to
supply the references requested by the contracting
authorities, he may prove his economic and financial
standing by any other document which the contracting
authorities consider appropriate.

Article 27

1. Evidence of the contractor’s technical capability may be
furnished by:

(a) the contractor’s educational and professional
qualifications and/or those of the firm’s managerial
staff and, in particular, those of the person or persons
responsible for carrying out the works;

(b) a list of the works carried out over the past five years,
accompanied by certificates of satisfactory execution
for the most important works. These certificates shall
indicate the value, date and site of the works and shall
specify whether they were carried out according to the
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rules of the trade and properly completed. Where
necessary, the competent authority shall submit these
certificates to the contracting authority direct;

{c) a statement of the tools, plant and technical equipment
available to the contractor for carrying out the work;

(d) a statement of the firm’s average annual manpower and
the number of managerial staff for the last three

years;

(e) a statement‘ of the technicians or technical bodies which
the contractor can call upon for carrying out the work,
whether or not they belong to the firm.

2. The contracting authorities shall specify in the:
invitation to tender which of these references are to be
produced. ‘

Article 28

Within the limits of Articles 24 to 27, the contracting
authority may invite the contractor to supplement the
certificates and documents submitted or to clarify them.

Article 29

1. Member States who have official lists of recognized
contractors must adapt them to the provisions of Article 24
(a) to (d) and (g) and of Articles 25, 26 and 27.

2. Contractors registered in the official lists may, for each
contract, submit to the contracting authority a certificate of
registration issued by the competent authority. This
certificate shall state the reference which enabied them to
be registered in the list and the classification given in this
fist.

3. Certified registration in the offical lists by the
competent bodies shall, for the contracting authorities of
other Member States, constitute a presumption of
suitability for works corresponding to the contractor’s
classification only as regards Articles 24 (a) to (d) and (g),
25, 26 (b) and (c) and 27 (b) and (d).

Information which can be deduced from registration in
official lists may not be questioned. However, with regard
to the payment of social security contributions, an
additional certificate may be required of any registered
contractor whenever a contract is offered.

The contracting authorities of other Member States shall
apply the above provisions only in favoyr of contractors
who are established in the country holding the official
list. '
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4. For the registration of contractors of other Member
States in an offical list, no further proofs and_statements
may be required other than those requested of nationals
‘and, in any event, only those provided for under Articles
24 to 27.

S. Member States holding an official list shall
communicate to other Member States the address of .the
body to which requests for registration may be made.

Chapter 3.

Criteria for the award of contracts

Article 30

1. The criteria on which the contracting authorities shall
base the award of contracts shall be:

(a) either the lowest price only;

(b) or, when the award is made to the most economically
advantageous tender, various criteria according to the
contract: e. g. price, period for completion, running
costs, profitability, technical merit.

2. In the case referred to in paragraph 1 (b), the -

contracting authority shall state in the contract documents
or in the contract notice all the criteria it intends to apply
to the award, where possible in descending order of
importance.

3. Paragraph 1 shall not apply when a Member State
bases the award of contracts on other criteria, within the
framework of rules in force at the time of the adoption of
this Directive whose aim is to give preference to certain
tenderers, on conditiorr- that the rules invoked are
compatible with the EEC Treaty.

4. If, for a given contract, tenders appear to be
abnormally low in relation to the works, the contracting
authority shall, before it may reject those tenders, request,
in writing, details of the constituent elements of the tender
which it considers relevant and shall verify those
constituent elements taking account of the explanations
received.

The contracting authority may take into consideration
explanadons which are justified on objective grounds
including the economy of the construction method, or the
technical solution chosen, or the exceptionally favourable
conditions available to the tenderer for the execution of the

work, or the originality of the work proposed by the

tenderer.

If the documents relating to the contract provide for its
award at the lowest price tendered, the contracting
authority must communicate to the Commission the
rejection of tenders which it consider to be too low.

However, until the end of 1992, if current national law so
permits, the contracting authority may exceptionally,
without any discrimination on grounds of nationality,
reject tenders which are abnormally low in relation to the -
works, without being obliged to comply with the procedure
provided for in the first subparagraph if the number of such
tenders for a particular contract is so high that
implementation of this procedure would lead tw a
considerable delay and jeopardize the public attaching to
the execution of the contract in question. Recourse to this
exceptional procedure shall be mentioned in the notice
referred to in Article 11 (5).

Article 31

1. Undl 31 December 1992, this Directive shall not
prevent the application of existing national provisions on_
the award of public works contracts which have as their
objective the reduction of regional disparities and the
promotion of job creation in regions whose development is
lagging behind and in declining industrial regions, on
condition that the provisions concerned are compatible
with the Treaty, in particular with' the principles of
non-discrimination on grounds of nationality, freedom of
establishment and freedom to provide services, and with
the Community’s international obligations.

2. Paragraph 1 shall be without pfeiudice to Article 30
(3). :

Article 32

1. Member States shall inform the Commission of
national covered by Article 30 (3) and Article 31 and of the
rules for applying them.

2. Member States concerned shall forward to the
Commission, every year, a report describing the practical
application of the measures referred to in paragraph 1. The
reports shall be submitted to the Advisory Committee for
Public Contracts.

TITLE V
FINAL PROVISIONS
Article 33

The calculation of the time limit for receipt of tenders or
requests ro participate shall be made in accordance with
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Council Regulation (EEC, Euratom) No 1182/71 of
3 June 1971 determining the rules applicable to periods,
dates and time limits (1).

Article 34

1. In order to permit assessment of the resuits of applying
the Directive, Member States shall forward to the
Commission a statistical report on the contracts award by
contracting authorities by 31 October 1993 at the latest for
the preceding year and thereafter by 31 October of every
second year.

Nevertheless, for Greece, Spain and Portugal, the date of
31 October 1993 shall be replaced by 31 October 1995.

2. The statistical reports shall detail at least the number
and value of contracts awarded by each contracting
authority or category of contracting authority above the
threshold, subdivided as far as possible by procedure,

category of work and the nationality of the contractor to.

whom the contract has been awarded, and in the case of
negotiated procedures, subdivided in accordance with
Article 7, listing the number and value of the contracts
awarded to each Member State and to third countries.

3. The Commission shall determine in accordance with
the procedure laid down in Article 35 (3) the nature of any
additional statistical information, which is requested under
the Directive. )

Article 35

1. Annpex I shall be amended by the Commission, in
- accordance with the procedure laid down in paragraph 3,
when, in particular on the basis of the notifications from
the Member States, it appears necessary:

(a) to remove from the said Annex bodies governed by
public law which no longer fulfil the criteria laid down
in Article 1 (b);

{b) to include in that Annex bodies governed by public law
which meet those criteria.

2. The conditions for the drawing up, transmission,
receipt, - translation, collection and distributdon of the
notices referred to in Article 11 and of the statistical reports

(1) OJ No L 124, 8. 6. 1971, p. 1.
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provided for in Article 34, the nomenclature provided for
in Annex II, as well as the reference in the notices to
particular positions of the nomenclature, may be modified
in accordance with the procedure laid down in
paragraph 3.

'3. The chairman of the Advisory Com;ninee for Public

Contracts shall submit to the committee a draft of any
measures to be taken. The comminee shall deliver its
opinion on the draft, if necessary by taking a vote, within a
time limit to be fixed by the chairman in light of the
urgency of the matter.

The opinion shall be recorded in the minutes. In addition,
each Member State shall have the right to request that its
position be recorded in the minutes.

The Commission shall take the fullest account of the
opinion delivered by the committee. It shall inform the
committee of the manner in which its opinion has been
taken into account.

4. Amended versions of Annexes I and II and of the
conditions set out in paragraph 2 shall be published in the
Official Journal of the European Communities.

Article 36

1. Directive 71/305/EEC (2) is hereby repealed, without
prejudice to the obligations of the Member States
concerning the deadlines for transposition into national law
and for application indicated in Annex VIL

2. References to the repealed Directive shall be construed .
as references to this Directive and should be-read in

accordance with the correlation table given in Annex
VIIIL. :

Article 37

This Directive is addressed to the Member States.

Done at Luxembourg, 14 June 1993.

For the Council
The President
J. TR@JBORG

(2). including the provisions which amended this Directive,

namely:

— Directive 78/669/EEC (O] No L 225, 16. 8. 1978,
p- 41), ’

— Directive 89/440/EEC (O] No L 210, 21. 7. 1989,
p- 1),

— Commission Decision 90/380/EEC (O] No L 187, 19. 7.
1990, p. 55,

— Arricle 35 (2) of Directive 90/531/EEC (O] No L 297, 29.
10. 1990, p. 1), and

— Directive 93/4/EEC (O] No L 38, 16. 2. 1993, p. 31).
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"ANNEX I

LISTS OF BODIES AND CATEGORIES OF BODIES GOVERNED BY PUBLIC LAW REFERRED TO

IN ARTICLE 1 (b)

BELGIUM

Bodies

Archives générales du Royaume et Archives de IEtat dans les Provinces — Algemeen Rx)ksarchxcf en
Rijksarchief in de Provincién,

Conseil autonome de [lenseignement communautaire — Autonome Raad - van het
Gemeenschapsonderwijs,

Radio et télévision belges, émissions néerlandaises — Belgische Radio en Televisie, Nederlandse

uizendingen,

Belgisches Rundfunk- und Fernsehzentrum der Deutschsprachigen Gemeinschaft (Centre de radio et
télévision belge de la Communauté de langue allemande — Centrum voor Belgische Radio en

Televisie voor de Duitstglige Gemeenschap), .

Bibliothéque royale Albert I&* — Koninklijke Bibliotheek Albert I, )

Caisse  auxiliaire de paiement -des allocations de chémage — Hulpkas voor
‘Werkloosheidsuitkeringen, '

Caisse  auxiliaire  d’assurance  maladie-invalidité =~ —  Hulpkas voor Ziekte- en
Invaliditeitsverzekeringen,

Caisse nationale des pensions de retraite et de survie — Rijkskas voor Rust- en
Overlevingspensioenen,

Caisse de secours et de prévoyance en faveur des marins naviguant sous pavillon belge — Hulp- en
Voorzorgskas voor Zeevarenden onder Belgische Vlag,

Caisse nationale des calamités — Nationale Kas voor de Rampenschade,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs de industrie
diamantaire — Bijzondere Verrekenkas voor Gezmsvergocd.mgcn ten bate van de Arbeiders der
Diamantnijverheid, :

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs de I'industrie du
bois — Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders in de
Houmijverheid, .

Caisse spéciale de compcnsauon pour allocations familiales en_faveur des travailleurs occupés dans les
entreprises de batellerie — Bijzondere Verrekenkas voor Gezinsvergoedingen ten bate van Arbeiders
der Ondernemingen voor Binnenscheepvaart,

Caisse spéciale de compensation pour allocations familiales en faveur des travailleurs occupés dans les
entreprises de chargement, déchargement et manutention de marchandises dans les ports
débarcaderes, entrepdts et stations (appelée habituellement «Caisse spéciale de compensation pour
allocations familiales des régiones maritimes») — Bijzondere Verrekenkas voor Gezinsvergoedingen
ten bate van de Arbeiders gebezigd door Ladings- en Lossingsondernemingen .en door de Stuwadoors
in de Havens, Losplaatsen, Stapelplaatsen en . Stations (gewoonlijk genoemd: .,Bx)zondere
Compensatiekas voor kindertoeslagen van de zeevaartgewesten”),

Centre informatique pour la Région bruxelloise — Centrum voor Informatica voor het Brusselse
Gewest,

Commissariat général de la Communauté flamande pour la coopération internationale —
Commissariaat-generaal voor Internationale Samenwerking van de Vlaamse Gemeenschap,

Commissariat général pour les relations internationales de la Communauté frangaise de Belgique —
Commissariaat-generaal bij de Internationale Betrekkingen van de Franse Gemeenschap van Belgie,

Conseil central de ’économie — Centrale Raad voor het Bedrijfsleven,

Conseil économique et social de la Région wallonne — Sociaal-economische Raad van het Waals
Gewest,

Conseil national du travail — Nationale Arbeidsraad,
Conseil supérieur des classes moyennes — Hoge Raad voor de Middenstand,

Office pour les travaux d'infrastructure de Denseignement subsidié — Dienst voor
Infrastructuurwerken van her Gesubsidieerd Onderwijs,

Fondation royale — Koninklijke Schenking,
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Fonds communautaire de garantie des bitiments scolaires — Gemeenschappelijk Waarborgfonds K

voor Schoolgebouwcn,

Fonds d’aide médicale urgente — Fonds voor Dringende Geneeskundige Hulp,
Fonds des accidents du travail — Fonds voor Arbeitsongevallen,

Fonds des maladies professionnelles — Fonds voor Beroepsziekten,

Fonds des routes — Wegenfonds,

Fonds d'indemnisation des mavailleurs licenciés en cas de fermeture dentreprises — Fonds rtot
Vergoeding van de in geval van Sluiting van Ondernemingen Ontslagen Werknemers,

Fonds national de garantie pour la réparation des dégits houillers — Nationaal Waarborgfonds
inzake Kolenmijnschade,

Fonds national de retraite des ouvriers mineurs — Nationaal Pensioenfonds voor Mijnwerkers,

Fonds pour le financement des préts 4 des Etats étrangers — Fonds voor Financiering van de Leningen

aan Vreemde Staten,

Fonds pour la rémunération des mousses enrdlés-2 bord des bitiments de péche — Fonds voor
Scheepsjongens aan Boord van Vissersvaartuigen,

Fonds wallon d’avances pour la réparation des dommages provoqués par des pompages et des prises
d’eau souterraine — Waals Fonds van Voorschotten voor het Herstel van de Schade veroorzaake door

Grondwaterzuiveringen en Afpompingen,
Institur d’aéronomie spatiale — Instituut voor Ruimte-aéronomie,

Institut belge de normalisation — Belgisch Insttuut voor Normalisade,

Institut bruxellois de I’environnement — Brussels Institut voor Milieubeheer,

Institut d’expertise vétérinaire — Instituut voor Veterinaire Keuring,

Institut économique er social des classes moyennes — Economisch en Sociaal Insuruut voor de
Middenstand,

Institut d’hygine et d’épidémiologie — Instituut voor Hygiéne en Epidemiologie,

Institut francophone pour la formation permanente des classes moyennes — Franstalig Instituut voor
Permanente Vorming voor de Middenstand,

Institut géographique natdonal — Nationaal Geografisch Instituut,
Institut géotechnique de I'Etat — Rijksinstituut voor Grondmechanica,

Institut national d’assurance maladie-invalidité —  Rijksinstituut voor Ziekte- en
Invaliditeitsverzekering,

Institut national d’assurances sociales pour travailleurs indépendants — Rijksinstituut voor de Sociale
Verzekeringen der Zelfstandigen,

Institut national des industries extractives — Nationaal Instituut voor de Extractiebedrijven,

Institut national des invalides de guerre, anciens combattants et victimes de guerre — Nadonaal
Instituut voor Oorlogsinvaliden, Qudstrijders en Oorlogsslachtoffers,

Institut pour I'amélioraton des conditions de travail — Instituut voor Verbetering van de
Arbeidsvoorwaarden,

Instirur pour 'encouragement de la recherche scientifique dans I'industrie et 'agriculcure — Instituut
tot Aanmoediging van het Wetenschappelijk Onderzoek in Nijverheid en Landbouw,

Institut royal belge des sciences ‘naturellss — Koninklijk Belgisch Instituut voor
Natuurwetenschappen,

Institut royal belge du patrimoine artistique — Koninklijk Belgisch Instituut voor her
Kunstpatrimonium,

Institut royal de météorologie — Koninklijk Meteorologisch Instituut,
Enfance et famille — Kind en Gezin,

JCompagnie des installations maritimes de Bruges — Maatschappij der Brugse Zeevaartinrichtingen,
Mémorial national du fort de Breendonck — Nationaal Gedenkteken van het Fort van

Breendonck,

Musée royal de I'Afrique centrale — Koninklijk Museum voor Midden-Afrika,

Musées royaux d’art et d’histoire ~— Koninklijke Musea voor Kunst en Geschiedenis,

Musées royaux des beaux-arts de Belgique — Koninklijke Musea voor Schone Kunsten van Belgie,
Observatoire royal de Belgique — Koninklijke Sterrenwacht van Belgié,

Office belge de 'économie et de I'agricuirure — Belgische Dienst voor Bedrijfsleven en Landbouw,
Office belge du commerce extérieur — Belgische Dienst voor Buitenlandse Handel,
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Office central d’acton sociale et culturelle au profit des membres de la communauté militaire —
Centrale Dienst voor Sociale en Culturele Actie ten behoeve van de Leden van de Militaire
Gemeenschap,

Office de la naissance et-de I'enfance — Dienst voor Borelingen en Kinderen,

Office de la navigaton — Dienst voor de Scheepvaart,

Office de promotion du tourisme de la Communauté fran;alse — Dienst voor de Promotie van het
Toerisme van de Franse Gemeenschap,
Office de renseignements et d’aide aux familles des militaires — Hulp- en Informatiebureau voor
Gezinnen van Militairen,

Office de sécurité sociale d’outre-mer — Dienst voor Ovcrzcese Sociale Zekerheid,
Office national d’allocations familiales pour travailleurs salariés — Rl)ksdxenst voor Kinderbijslag
voor Werknemers,
Office national de l’émploi — Rijksdienst voor de Arbeidsvoorziening,
Office national des débouchés agricoles et horticoles — Nationale Dienst voor- Afzet van Land- en
Tuinbouwprodukten,

Office national de sécurité sociale — Rijksdienst voor Sociale Zekerheid,

Office natonal de sécurité sociale des administrations provinciales et locales — Rijksdienst voor
Sociale Zekerheid van de Provinciale en Plaatselijke Overheidsdiensten,

Office national des pensions — Rijksdienst voor Pensioenen,

Office national des vacances annuelles — Rijksdienst voor de Jaarlijkse Vakantie,

Office national du lait — Nationale Zuiveldienst,

Office régional bruxellois de 'emploi — Brusselse Gewestelijke Dienst voor Arbeidsbemiddeling,

Office régional et communautaire de lemploi et de la formaton — Gewestelijke en
Gemeenschappelijke Dienst voor Arbeidsyoorziening en Vorming,

Office régulateur de la navigation intérieure — Dienst voor Regeling der Binnenvaart,

Société publique des déchers pour la Région flamande — Openbare Afvalstoffenmaatschappij voor
het Vlaams Gewest, .

Orchestre national de Belgique — Nationaal Orkest van Belgié,

Organisme national des déchets radioactifs et des matitres fissiles — Nationale Instelling voor
Radioactief Afval en Splijtstoffen,

Palais des beaux-arts ~— Paleis voor Schone Kunsten,

Pool des marins de la marine marchande — Pool van de’ Zeelieden ter Koopvaardij,
Port autonome de Charleroi — Autonome Haven van Charleroi,

Port autonome de Li¢ge — Autonome Haven van Luik,

Port autonome de Namur — Autonome Haven van Namen,

Radio et télévision belges de la Communauté frangaise — Belgische Radio en TeJevxs:e van de Franse
Gemeenschap,

Régie des bitiments — Regie der Gebouwen,

Régie des voies aériennes — Regie der Luchtwegen,

Régie des postes — Regie der Posterijen,

Régie des télégraphes et des téléphones — Regie van Telegraaf en 'I'elefoon,

Conseil économique et social pour la Flandre — Sociaal-economische Raad voor Vlaanderen, *

Société anonyme du canal et des installations maritimes de Bruxelles — Naamloze Vennootschap
wZetkanaal en Haveninrichtingen van Brussel”,

Société du logement de la Région bruxelloise et sociétés agréées — Brusselse Gewestelijke

Huisvestingsmaatschappij en erkende maatschappijen,

Société nationale terrienne — Nationale Landmaatschappij,
Théarre royal de la Monnaie — De Koninklijke Muntschouwburg,

Universités relevant de la Communauté flamande — Universiteiten afhangende van de Viaamse
Gemeenschap,

universités relevant de la Communauté frangaise — Universiteiten afhangende van de Franse
Gemeenschap,
Office flamand de I'emploi et de la formaton professionnelle — Vlaamse Dienst voor

‘Arbeidsvoorziening en Beroepsopleiding,

Fonds flamand de construction d'institutions hospitalitres et médico-sociales — Viaams Fonds voor
de Bouw van Ziekenhuizen en Medisch-Sociale Instellingen,

Société flamande du logement et sociétés agréées — Vlaamse Huisvestingsmaatschappij en erkende
maatschappijen,

Société régionale wallonne du logement et sociétés agréées — Waalse Gewestelijke Maatschappij voor
de Huisvesting en erkende maatschappijen,
Société flamande d’épuration des eaux — Vlaamse Maatschappij voor Waterzuivering,

Fonds flamand du logement des familles nombreuses — Vlaams Womngfonds van de Grote
Gezinnen.
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Caregories

— les centres publics d’aide sociale,

" Bodies

— les fabriques d’église (church coundils).

. DENMARK

Kobenhavns Havn,

- = Danmarks Radio,

— TV 2/Danmark,

— TV2 Reklame A/S, )

— Danmarks Nationalbank,

— A/S Storebaltsforbindelsen,

— A/S Oresundsforbindelsen (alene tilslumingsanlzg i Danmark),
— Kobenhavns Lufthavn A/S,

— Byfornyelsesselskabet Kebenhavn,

— Tele Danmark A/S with subsidiaries:

— Fyns Telefon A/S,

— Jydsk Telefon Akteselskab A/S,

— Kjebenhavns Telefon Akdieselskab,

— Tele Senderjylland A/S,
— Telecom A/S,
— Tele Danmark Mobil A/S.

Categories

— De kommunale havne (municipal ports),
— Andre Forvaltningssubjekter (other public administrative bodies).

GERMANY

1. Legal persons governed by public law

Authorities, establishments and foundations governed by public law and created by federal, State or
local authorities in particular in the following sectors:

1.1. Authorities

Wissenschaftliche Hochschulen und verfafite Studentenschaften (universities: and established
student bodies), .
bérufsstindige_ ‘Vereinigungen (Rechtsanwalts-, Notar-, Steuerberater-, Wirtschaftspriifer-,
Architekten-, Arzte- und Apothekerkammern) (professional associations representing lawyers,
notaries, tax consultants, accountants, architects, medical practitioners and pharmacists),

Wirtschaftsvereinigungen (Landwirtschafts-, Handwerks-, Industrie- und Handelskammern,
Handwerksinnungen, Handwerkerschaften) (business and trade associations: agricultural and
craft associations, chambers of industry and commerce, crafmmen’s guilds, tradesmen’s
associations),

Sozialversicherungen (Krankenkassen, Unfall- und Rentenversicherungstriger) (social security
institutions: health, accident and pension insurance funds),

kassenirztliche Vereinigungen (associations of panel doctors),

Genossenschaften und Verbande (cooperatives and other associations).

1.2. Establishments and foundations

Non-industrial and non-commercial establishments subject to state control and operating in the
general interest, partcularly in the following fields:

Rechtsfihige Bundesanstalten (federal institutions having legal capaciry),
Versorgungsanstalten und Studentenwerke (pension organizations and students’ unions),
Kultur-, Wohlfahrts- und Hilfsstiftungen (cultural, welfare and relief foundations).
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Legal persons governed by private law

Non-industrial and non-commercial establishments subject to State control and opcraung in the

general interest (including ‘kommunale Versorgungsunternehmen’ — municipal utilides),

partcularly in the following fields:

~ Gesundheitswesen (Krankenhiuser, Kurmittelbetriebe, medizinische Forschungseinrichtungen,
Untersuchungs- und Tierkorperbeseitigungsanstalten) (health: hospitals, health —resort
establishments, medical research institutes, testing and carcase-disposal establishments),

— Kultur (6ffentiche Biihnen, Orchester, Museen, Bibliotheken, Archive, zooloéische und
botanische Garten) (culture: public theatres, orchestras, museums, libraries, archives, zoological
and botanical gardens),

— Soziales (Kindergirten, Kindertagesheime, Erholungsemnchrungcn, Kinder- und Jugendheime,
Freizeiteinrichrungen, Gemeinschafts- und Birgerhduser, Frauenhduser, Altersheime,
Obdachlosenunterkiinfte) (social welfare: nursery schools, children’s playschools, rest-homes,
children’s homes, hostels for young people, leisure centres, community and civic centres, homes
for battered wives, old people’s homes, accommodation for the homeless),

— Sport (Schwunmbader, Sportanlagen und -einrichtungen) (sport: swimming baths, sports
facilidies),

— Sicherheit (Feuerwehren, Retrungsdienste) (safcry: fire brigades, other emergenéy services),

— Bildung (Umschulungs-, Aus-, Fort- und Weiterbildungseinrichrungen, Volkshochschulen)
(education: training, further training and retraining establishments, adult evening classes),

— Wissenschaft, Forschung und Entwicklung (Grofforschungseinrichtungen, wissenschaftliche
Gesellschaften und Vereine, Wissenschaftsforderung) (science, research and development:
large-scale research institutes, scientific societies and associations, bodies promoting science),

— Entsorgung (Straflenreinigung, Abfall- und Abwasserbeseitigung) (refuse and garbage disposal
services: street cleaning, waste and sewage disposal),

— Bauwesen und Wohnungswirtschaft (Stadtplanung, Stadtentwicklung, Wohnungsunternehmen,
Wohnraumvermittlung) (building, civil engineering and housing: town planning, urban
development, housing enterprises, housing agency services), )

— Wirtschaft (Wirtschaftsférderungsgesellschaften) (economy: organizations promoting economic
development),

~— Friedhofs- und Bestattungswesen (cemeteries and burial services),

— Zusammenarbeit mit den Entwicklungslandern (Finahzierung, technische Zusammenarbeit,
Entwicklungshilfe, Ausbildung) (cooperation with developing courtries: financing, technical
cooperation, development aid, training).

GREECE

Categories

Other legal persons governed by public law whose public works contracts are subject to State control.

SPAIN

Categories

Entidades Gestoras y Servicios Comunes de la Seguridad Social (administrative entities and common
services of the health and sodial services)

Organismos Auténomos de la Administracién del Estado (mdependcnt bodies of the national
administration)

Organismos Auténomos de las Comunidades Auténomas (independent bodies of the autonomous
communities)
Organismos Auténomos de las Entidades Locales (independent bodies of local authorities)

Orras entidades sometidas a la legislacién de contratos del Estado espanol (othcr entities subject to
Spanish State legislation on procurement).

FRANCE

Bodies

1.

Natonal public bodies:

1.1. with scientific, cultural and professional character:

— College de France,
— Conservatoire national des arts et méters,
— Observatoire de Paris.
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1.2. Scientific and technological:
— Centre national de la recherche scientifique (CNRS),
— Institut national de la recherche agronomique,
— Institut national de la santé et de la recherche médicale, ‘
— Institur frangais de recherche scientifique pour le développement en coopération (ORSTOM).

1.3. with administrative character:
— Agence nationale pour P’emploi,
— Caisse nationale des allocations fémilialcs,
— Caisse nationale d’assurance maladie des travailleurs salariés,
— Caisse nationale d’assurance vieillesse des travailleurs salariés,
— Office national des anciens combatrants et victimes de la guerre,

— Agences financitres de bassins.

Categories
1. Natonal public bodies:
— universités (univérsiu'cs),
— écoles normales d'instituteurs (teacher training colleges).
2. Administrative public bodies at regional, departmental and local level:
— colléges (secondary schools),
— lycées (secondary schools),
— établissements publics hospitaliers (public hospitals), .
— offices publics d’habitations 4 loyer modéré (OPHLM) (public offices for low-cost housing).
3. Groupings of territorial authorities: '
— syndicats de communes (associations of local authorides),
— districes (districts),
— communautés urbaines (municipalities),

— insttutions interdépartementales et interrégionales (institutions common to more than one
Département and interregional institutions).

IRELAND . .
Bodies

~— Shannon Free Airport Development Company Lud,

— Local Government Computer Services Board,

— Local Government Staff Negotations Board,

— Céras Trachtéla (Irish Export Board),

— Industrial Development Authority,

— Irish Goods Council {Promotion of Irish Goods),

— Céras Beostoic agus Feola (CBF) (Irish Meat Board),

'— Bord Fiilte Eireann (Irish Tourism Board),

— Udar4s na Gaeltachta {Development Authority for Gaeltacht Regions),
— An Bord Pleanala (Irish Planning Board).

Categories

— Third level Educational Bodies of a Public Character,

— Natonal Training, Cultural or Research Agendies,

— Hospital Boards of a Public Character,

— National Health & Social Agencies of a Public Character,
— Central & Regional Fishery Boards.

ITALY
Bodies .
— Agenzia per la promozione dello sviluppo nel Mezzogiorno.
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Categories
— End portuali e aeroportuali (port and airport authorides),
— Consorzi per le opere idrauliche (consorta for water engineering works),

— Le universitd statali, gli istituti universitari statali, i consorzi per i lavori interessant le umversxté
(State universities, State university institutes, consortia for university development work),

— Gli istitud superiori scientfid e culrurali, gli osservatori astronomici, astrofisici, geofisici o
vulcanologici (higher scientific and cultural institutes, astronomical, astrophysical, geophysical or
vulcanological oberservatories),

' — Enti di ricerca e sperimentazione (organizations conducting research and experimental work),

— Le isdruzioni pubbliche di assistenza e di beneficenza (public welfare and benevolent institutions),

— Enti che gestiscono forme obbligatorie di previdenza e di assistenza (agencies administering
compulsory social security and welfare schemes),

— Consorzi di bonifica (land reclamation consorda),

— End di sviluppo o di irrigazione (development or irrigation agendies),
- Consorzi per le aree industriali (associations for industrial areas),

— Comunita montane (groupings of municipalities in mountain areas),

— End preposti a servizi di pubblico interesse (organizations providing services in the public interest),

— Enti pubblici preposti ad attivita di spettacolo, sportive, turistiche e del tempo libero (public bodies

engaged in entertainment, sport, tourism and leisure activities),
— End culturali e di promozione artistica (organizations promoting culture and artistic activities)

LUXEMBOURG

Categories
— Les établissements publics de I'Etat placés sous la surveillance d’un membre du gouverﬁement {public

establishments of the State placed under the supervision of a member of the Government),

— Les établissements publics placés sous la surveillance des communes (public establishments placed
under the supervision of the communes),

— Les syndicats de communes créés en vertu de la loi du 14 février 1900 telle qu'elle a été modifiée par la
suite (associations of communes created under the law of 14 February 1900 as subsequently
modified).

THE NETHERLANDS

Bodies
— De Nederlandse Centrale Organisatie voor Toegepast Naruurwetenschappelijk Onderzoek (TNO) en
de daaronder ressorterende organisaties.

Categories

— De waterschappen (administration of water engineering works),

— De instellingen van wetenschappelijk onderwijs vermeld in artikel 8 van de’ Wet op het
Wetenschappelijk Onderwijs (1985), de academische ziekenhuizen (Institutions for scientific
education, as Jisted in Article 8 of the Scientific Education Act (1985)) wet op het Wetenschappelijk
Onderwijs (1985) (teaching hospitals).

PORTUGAL

Categories
— Estabelecimentos publicos de ensino investgagago cientifica e saide (public establishments for
education, scientific research and heaith),

— Institutos puiblicos sem caracter comercial ou mdusmal {(public instirutions without commerdal or
industrial character),

— Fundagdes publicas (public foundatons),

— Administragdes gerais e juntas autonémas (gcneral administration bOdlCS and independent
councils).
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XHO. THE UNITED KINGDOM

Bodies

— Central Blood Laboratories Authority,

— Design Coundil, ‘

— Health and Safery Executive,

— National Research Development Corporation,
— Public Health Laboratory Services Board,

— Advisory, Conciliation and Arbitration, Service,
— Commission for the New Towns,

— Development Board For Rural Wales,

— English Industrial Estates Corporation,

— National Rivers Authority,
"— Northern Ireland Housing Executive, : . -
~— Scottish Enterprise,

— Scottish Homes,

— Welsh Development Agency.

Categories

— Universities and polytechnics, maintained schools and colleges,
— . National Museums and Galleries,

— Research Coundils,

— Fire Authorities, .

— National Health Service Authorities,

— Police Authorities,

— New Town Development Corporations,

— Urban Development Cfo}porations.
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ANNEX II

LIST OF PROFESSIONAL ACTIVITIES AS SET OUT IN THE GENERAL INDUSTRIAL
CLASSIFICATION OF ECONOMIC ACTIVITIES WITHIN THE EUROPEAN COMMUNITIES (NACE)

Subgroups .
Classes Groups and Descripdon
items
50 BUILDING AND CIVIL ENGINEERING
500 General building and civil engineering work (without any particular
) specification) and demolition work
500.1 General building and civil engineering work (without any particular
specification)
500.2 Demoliton work
501 Construction of flats, ofﬁcc'blocks,' hospitals and other buildings, both
residential and non-residential
501.1 General building contractors
501.2 Roofings
501.3 Construction of chimneys, kilns and furnaces
501.4 Water-proofing and damp-proofing
501.5 Restoration and maintenance of outside walls (repointing, cleaning,
_erc.) :
501.6 Erection and dismantlement of scaffolding
501.7 Other specialized activities relating to construction work (including
carpentry)
502 Civil engineering: construction of roads, bridges, railways, etc.
502.1 General civi] engineering work
502.2 Earth-moving (navvying)
502.3 Construction of bridges, tunnels and shafts; drillings
502.4 Hydraulic engineering (rivers, canals, harbours, flows, lochs and
dams) ‘ .
502.5 Road-building (including specialized construction of airports and
runways) .
502.6 Specialized construction work relating to water (i.e. to irrigation, land
drainage, water supply, sewage disposal, sewerage, etc.)
502.7 Specialized activities in other areas of civil engineering
503 Installation (fictings and fixtures)
503.1 General installation work
503.2 Gas fitting and plumbing, and the installation of sanitary equipment
503.3 Installation of heating and ventilating apparatus (central heating,
air-conditioning, ventilation)
503.4 Sound and heat insulation; insulation against vibration
503.5 Electrical fittings
503.6 Installation of aerials, lighming conductors, telephones, etc.
504 _ Building completion work
504.1 General building completion work
504.2 Plastering
504.3 Joinery, primarily engaged in the after assembly and/or installation
(including the laying of parquet flooring)
504.4 Painting, glazing and paper-hanging
504.5 Tiling and otherwise covering floors and walls
504.6 Other building completion work (putting in fireplaces, etc.)
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ANNEX HI -

DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purposes of this Directive the.following terms shall be defined as follows:

1.

‘Technical specifications’; the totality of the technical prescriptions contained in particular in the tender
documents, defining the characteristics required of a work, material, product or supply, which permits a
work, a material, a product or a supply to be described in a manner such that it fulfils the use for which it is
intended. by the conwacting authority. These technical prescriptions shall include levels of quality,
performance, safety or dimensions, including the requirements applicable to the material, the product or to
the supply as regards quality assurance, terminology, symbols, testing and test methods, packaging,
marking or labelling. They shall also include rules relating to design and costing, the test, inspection and
acceptances for works and methods or techniques of construction and all other technical conditions which
the contracting authority is in a position to prescribe, under general or specific regulations, in relation to the
finished works and to the materials or parts which they involve;

‘Standard’: a technical specification approved by a recognized standardizing body for repeated and
continuous application, compliance with which is in principle not compulsory;

‘European standard’: a standard approved by the European Committee for Standardization (CEN) of by the
European Committee for Electrotechnical Standardization (Cenelec) as ‘European standards (EN)' or
‘Harmonization documents (HD)’ according to the common rules of these organizations;

‘European technical approval’: a favourable technical assessment of the fitness for use of a product, based

on fulfilment of the essential requirements for building works, by means of the inherent characteristics of

_the product and the defined conditions of application and use. The European agreement shall be issued by

an approval body designated for this purpose by the Member State;

‘Common technical specification’: a technical specification laid down in accordance with a~procedure
recognized by the Member States to ensure uniform application in all Member States which has been
published in the Official Journal of the European Communities.

‘Essendal requirements”: requirements regarding safety, health and certain other aspects in the general
interest, that the construction works must meet.
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ANNEX IV
.MODEL CONTRACT NOTICES

A. Prior information

1. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting
authority,
"2, (a) Site.

(b) Nature and extent of the services to be provided and, where relevant, main characteristics of any lots
by reference to the work. :

(c) If available, an estimate of the cost range of the proposed services.

3. (a) Estimated date for initiating the award procedures in respect of the contract or contracts.
(b) If known, estimated date for the start of the work.
(c) If known, estimated timetable for completion of the work.

4. If known, terms of financing of the work and of price revision and/ or references to the provisions in which
these are contained. .

5. Other information. . .
6. Dare of dispatch of the notice.

7. Date of receipt of the notice by the Office for Official Publication of the European Communities.

B. Open procedures

1. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting
authority.

2. (a) Award procedure chosen.

(b) Nature of the contract for which tenders are being requested:

3. (a) Site.
(b) Nature and extent of the services to be provided and general nature of the work.

(c) If the work or the contract is subdivided into several lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.

(d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

4. Any tme limit for completion.

5. (a) Name and address of the service from which the contract documents and additional documents may be
requested. :

(b) Where applicable, the amount and terms of payment of the sum to be paid to obtain such
documents.

6. (a) Final date for receipt of tenders.
(b) Address to which tenders must be sent.
(c) Language or languages in which tenders must be drawn up.

7. (a)} Where applicable, the persons authorized to be present ar the opening of tenders.

(b) Date, hour and place of opening of tenders.

8. Any deposit and gﬁarantm required.
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9. Main terms concerning financing and payment and/or references to the provisions in which these are
contained. -
10. Where applicable, the legal form to be taken by the grouping of contractors to whom the contract is
awarded. :
11. Minimum economic and technical standards required of the contractor to whom the contract is
awarded.
12. Period during which the tenderer is bound to keep open his tender.
13. Criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned where
they do not appear in the contract documents.
14. Where applicable, prohibition on variants.
15. Other information.
16. Date of publication of the prior information notice in the Official Journal of the European Communities or
references to its non-publication.
17. Date of dispatch of the notice.
18. Date of receipt of the notice by the Office for Official Publications of the European Communities.
C. Restricted procedurés
1. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting
. authority.
2. (a) Award procedure chosen.
(b). Where applicable, justification for the use of the acoelerate;:l procedure.
(c) Narure of the contract which tenders are being ;'equ&sted. '
3. (a) Site.
(b) Nature and extent of the services to be provided and general nature of the work.
(c) If the work of the contract is subdivided into several lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.
{d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.
4. Any time limit for completion.
5. Where applicable, the legal form to be taken by the grouping of contractors to whom the contract is
awarded.
6. (a) Final date for receipt of requests to participate.
(b) Address to which requests must be sent.
(c) Language or languages in which requests must be drawn up.
7. Final date for dispatch of invitations to tender.
8. Any deposit and guarantees required.
9. Main terms concerning financing and payment and/or the provisidns in which these are contained.
10. Information concerning the coﬁ;:ractor’s personal position and minimum economic and technical standards
required of the contractor to whom the contract is awarded. .
" 11. Ciriteria for the award of the contract where thcy: are not mentioned in the invitation to tender.
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12.
13.

14.

15.

16.

10.
. 11,
12.
13.

14.

15.

16.

. Information concerning the contractor’s personal position and information and formalities necessary in

Where applicable, prohibition on variants.
Other informadon.

Date of publication of the prior information notice in the Official Journal of the European Communities ot
reference to its non-publicadon.

Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities. .

D. Negotiated -procedures

. Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting

authority.

(a) Award proéedurc chosen.
{b) Where applicable, justification for the use of the accelerated procedure,

(c) Nature of the contract for which tenders are being requested.

. (a) Site.

(b) Nature and extent of the services to be provided and general nature of the work.

{c) If the work or the contract is subdivided into several lots, the size of the different lots and the
possibility of tendering for one, for several or for all of the lots.

(d) Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Any dme limit.

. Where applicable, the legal form to be taken by the grouping of contractors to whom the contract is

awarded.

. (a) Final date for receipt of tenders.

{b) Address to which tenders must be sent..

(c) Language or languages in which tenders must be drawn up.

. Any deposit and guarantees required.

. Main terms concerning financing and payment and/or the provisions in which these are contained.

order to evaluate the minimum economic and technical standards required of the contractor to whom the
contract is awarded.

Where appliéable, prohibition on variants.

Where applicable, name and address of suppliers already selected by the awarding authority.
Date(s) of previous gublications in the O_ﬁ?ciz;l Journal of the European Communities.
Other information.

Date of publication of the prior information notice in the Official Journal of the European
Communities.

Date of dispatch of the notce.

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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10.

11,

12.

13.

E. Contract awards

. Name and address of awarding authority.

Award procedure chosen.
Date of award of contract.
Criteria for.award of contract.

Number of offers received.

. Name and address of successful contractor(s).

Nature and.extent of the services provided, genetal characteristics of the finished structure.
Price or range of pric; (minimum/maximum) paid.

Where appropriate, value and proportion of contract likely to be subcontracted to third parties.
Other information.

Date of publication of the tender notice in the Ojj"x’éial Journal of the European Communities.

Date of dispatch'of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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ANNEX V
MODEL NOTICE OF PUBLIC WORKS CONCESSION

Name, address, telephone number, telegraphic address, telex and facsimile numbers of the contracting
authority. . : .

(a) Site.

(b) Subject of the concession, nature and extent of the services to be provided

. (a) Final date for receipt of candidatures.

(b) Address to which candid_at:uxes must be sent.

(c) Language or languages in which candidatures must be drawn up.
Personal, technical and financial conditions to be fulfilled by the candidates.

Criteria for award of contract.

. Where applicable, the minimum percentage of the works contracts awarded to third parties.

Other information.
Date -of dispatch of the notice.

Date of receipt of the notice by the Office for Cfﬁdal Publications of the European Communities.

ANNEX VI

MODEL NOTICE OF WORKS CONTRACTS AWARDED BY THE CONCESSIONNAIRE

. (_a) Site.

(b) Nature and extent of the sérvices to be provided and the general nature of the work.
Any time limit for the completion of the works.

Name and address of t.\he service from which the contract documents and additional documents may be

requested. v

(a) Final date for receipt of requests to participate and/or for receipt of tenders.
(b) Address to which requests must be sent.

(c) Language of languages in which requests must be drawn up.

Any deposit and guarantees required.

. Economic and technical standards required of the contract.

. Criteria for the award of the c-ontract.

Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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ANNEX VI

DEADLINES FOR TRANSPOSITION AND FOR APPLICATION

amended by Directives amended by Act of Accession of
Directive 71/305/EEC (1) *
' 78/669/EEC (2) | 89/440/EEC (3} | 90/531/EEC (%) | DK, IRL, UK {5) GR (¢) E,P(")
Article 1 amended
Article 1 a amended
Article 1 b amended
Article 2 amended
Artcle 3 (1) - deleted
Article 3 (2) deleted
Article 3 (3) deleted
Article 3 (4) and (5), deleted
" subparagraphs (a)
and (b) amended -
Artcle 3, (4) and (5)
subparagraph (c) amended
Article 4 amended
Artcle 4 a amended
Article 5 amended N
Artcle 5 a amended
Article 6 amended
Article 7 (1) amended deleted
Ardcle 7 (2) deleted
Article 8 deleted
Article 9 deleted
Article 10 amended
Article 11 deleted
Artcle 12 amended
Ardcle 13 amended
Ardcle 14 amended
Artcle 15 amended
Article 15 a * amended
Artcle 15 b amended
Article 16 ~ deleted
Ardcle 17 deleted
Article 18 deleted
Article 19 amended amended
Artcle 20 amended
Article 20 a amended
Artcle 20 b _amended
Ardcle 21
Artcle 22 amended
Article 22 a amended
Artcle 23
Article 24 amended amended amended amended
Article 25 ,
Article 26 b
Article 27
Article 28
Article 29 (1)
Article 29 (2)
Article 29 (3) deleted
Artcle 29 (4) amended
Artcle 29 (5) amended
Article 29 a amended
Article 29 b amended
Article 30
Article 30 a amended
Article 30 b amended
Article 31 deleted
Article 32
Article 33
Article 34
Annexes I to VI Iwo VI 1 1 I
(1) EC-6: 30.7.1972. (2) EC-9: 16. 2. 1979. (3) EC-9: 19.7.1990. (4) EC-9: 1.1.1993. () EC-9: 1. 1. 1973.
DK, IRL, UK: 1. 1.1973. GR: 1. 1. 1981. GR, E, P: 1. 3. 1992. E: 1.1.1996. (5) EC-10: 1.1.1981.
GR: 1.1.1981. E,P: 1.1.1986. GR, P: 1.1.1998. (7) EC-12: 1.1.1986.
E,P: 1. 1. 1986.
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" ANNEX VII

. CORRELATION TABLE

Directive 71/305/EEC

This Directive

Article 1
Artcle 1 a
Ardcle 1 b
Article 2
Article 3 (1)
Artide 3 (2)
Article 3 (3)
Article 3 (4) and (5),
subparagraphs (a) and (b)
Article 3 (4) and (5),
subparagraph (c)
Article 4
Article 4 a
Article §
Ardcle 5 a
Artcle 6
Article 7
Article 8
Article 9
Article 10
Article 11
Article 12
Artcle 13
Article 14
Article 15
Article 15 a
Article 15 b
Article 16
Article 17
Article 18
Artcle 19
Article 20
- "Article 20 a
Artcle 20 b
Arricle 21
Article 22
Article 22 a
Article 23
Article 24
Article 25
Article 26
Article 27
Article 28
Article 29 (1)
Artcle 29 (2)
Artcle 29 (3)
Article 29 (4) .
Article 29 (5)
Article 29 a
Article 29 b’
Article 30
Article 30 a
Article 30 b
Article 31
Arucle 32
Article 33

Article 34
Annexes [ to VI

Article 1
Artcle 2
Artcle 3

Artcle 4, subparagraph (a)

Article 4, subparagraph (b)

" Ardcle §

Artcle 6
Artcle 7 -
Artcle 8
Article 9

Artcle 16

Artcle 11
Article 12
Article 13
Artcle 14
Artcle 15
Ardcle 16

Article 17
Artcle 18
Artcle 19
Article 20

" Article 21

Artcle 22
Article 23
Article 24
Artcle 25 -
Artcle 26
Article 27
Artcle 28
Ardcle 29
Article 30 (1)
Artcle 30 (2)

Article 30 (3)
Artcle 30 (4)
Ardcle 31
Article 32
Article 33
Article 34
Article 35

Ardcle 36

Article 37

Article 38

Annexes I to VI
Annexes VII and VIII
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COUNCIL DIRECTIVE 93/38/EEC
' of 14 June 1993

coordinating the procurement procedures of entities operating in the water, energy, transport and
telecommunications sectors '

THE COUNCI. OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular the last sentence
of Articles 57 (2), 66, 100a and 113 thereof,

Having regard to the proposal from the Commission (1),
In cooperation with the European Parliament (2),

Having regard of the opinion of the Economic and Social
Committee (3),

1. Whereas the measures aimed at progressively
establishing the internal market during the period up
to 31 December 1992 need to be taken; whereas the
internal market consists of an area without internal

" frontiers in which free movement of goods, persons,
services and capital is guaranteed;

2. Whereas restrictions on the free movement of goods
and on freeedom to provide services in respect of
supply and service contracts awarded in the water,
energy, transport and telecommunications sectors are
prohibited by the terms of Articles 30 and 59 of the
EEC Treary;

3. Whereas Article 97 of the Euratom Treaty prohibits
any restricions based on nationality as regards
companies under the jurisdiction of a Member State
where they desire to participate in the construction of
nuclear installations of a scientific or industrial nature
in the Community or to provide the relevant service in
the Community; .

4. Whereas these objectives also require the coordination
of the procurement procedures applied by the entities
operating in these sectors; *

5. Whereas the White Paper on the completion of the
internal market contains an action programme and a

(1) O] No C 337, 31. 12. 1991, p. 1.

(2) O] No C 176, 13. 7. 1992, p. 136 and
O] No C 150, 31. §. 1993.

(3) OJ C 106, 27. 4. 1992, p. 6.
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10.

11.

*
Q)

timetable for opening up public procurement markets
in-sectors which are currently excluded from Council
Directive 71/305/EEC of 26 July 1971 concerning
the coordination of procedures for the award of public
works - contracts (4), and Council Directive
77/62/EEC of 21 December 1976 coordinating
procedure for the award of public supply
contracts (5);

Whereas the White Paper on the completion of the
internal market also contains an action programme
and a timetable for opening up service contracts;

Whereas among such excluded sectors are those
concerning the provision of water, energy and
transport services and, as far as Directive 77/62/EEC
is concerned, the telecommunications sector;

-

Whereas the main reason for their exclusion was that
entities providing such services are in some cases
governed by public law, in others by private law;

Whereas the need to ensure a real opening-up of the
market and a fair balance in the application of
procurement rules in these sectors requires that the
entities to be covered must be identified on a different
basis than by reference to their legal status;

Whereas, in the four sectors concerned, the
procurement problems to be solved are of a similar
nature, thus permitting them to be addressed in one
instrument;

Whereas, among the main reasons why entities
operating in these sectors do not purchase on the basis
of Community-wide competition is the closed nature
of the markets in which they operate, due to the
existence of special or exclusive rights granted by the
national authorities, concerning the supply to,

O] No L 185, 16. 8. 1971, p. 5. Directive as last amended by

Directive 89/440/EEC (O] No L 210, 21. 7. 1989, p. 1).
O] No L 13, 15. 1. 1977, p. 1. Directive as last amended by
Directive 88/295/EEC (O] No L 127, 20. 5. 1988, p. 1).
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12.

13.

14,

15.

16.

17.

provision or operation of, networks for providing the
service concerned, the exploitation of a given
geographical area for. a particular purpose, the
provision or operation of public telecommunications
networks or the provision of  public
telecommunications services;

Whereas the other main reason for the absence of
Communiry-wide competition in these areas results
from various ways in which national authorities can
influence the behaviour of these entities, including
participations in their capital and representation in the
entities administrative, managerial or supervisory
bodies;

Whereas this Directive should not extend to activities
of those entities which either fall outside the sectors of
water, energy and transport services or outside the
telecommunications sector, or which fall within those
sectors but are nevertheless directly exposed to
competitive forces in markets to which entry is

"unrestricted;

Whereas it is appropriate that these entities apply
common procurement procedures in respect of their
activities relating to water; whereas certain entities

have been covered up to now by Directives

71/305/EEC and 77/62/EEC in respect of their
activities in the field of hydraulic engineering projects,
irrigation, land drainage or the disposal and treatment
of sewage;

Whereas, however, procurement rules of the type
proposed for supplies of goods are inappropriate for
purchases of water, given the need to procure water
from sources near the area it will be used;

-

Whereas, when specific conditions are fulfilled,
exploitation of a geographical area with the aim of
exploring for or extracting oil, gas, coal or other solid
fuels may be made subject to alternative arrangements
which will enable the same objective of opening up
contracts to be achieved; whereas the Commission
must ensure that these conditions are complied with
by the Member States who implement these alternative
arrangements;

Whereas the Commission has announced that it will
propose measures -“to remove obstacles to
cross-frontier exchanges of electricity by 1992;
whereas procurement rules of the type proposed for
supplies of goods would not make it possible to
overcome existing obstacles to the purchases of energy

. and fuels in the energy sector; whereas, as a result, it

is not appropriate to include such purchases in the
scope of this Directive, although it should be borne in

18.

19.

20.

21.

22.

23,

mind that this exempﬁon will be re-examined by the
Council on the basis of a Commission report and
Commission proposals;

Whereas Regulations (EEC) No 3975/87 (}) and
(EEC) No 3976/87 (2), Directive 87/601/EEC (3)
and Decision 87/602/EEC (%) are designed to
introduce more competition between the entities
offering air transport services to the public and it is
therefore not appropriate for the time being to include
such entities in the scope of this Directive although the
situation ought to be reviewed at a later stage in the
light of progress made as regards competition;

Whereas, in view of the competitive position of
Community shipping, it would be inappropriate for
the greater part of the contracts in this sector to be
subject to detailed procedures; whereas the situation
of shippers operating sea-going ferries should be kept
under review; whereas certain inshore and river ferry
services operated by public authorities should no
longer be excluded from the scope of Directives
71/305/EEC and 77/62/EEC;

Whereas it is appropriate to facilitate compliance with
provisions relating to activities not covered by this;
Directive; -

Whereas the rules on the award of service contracts
should be as close as possible to the rules on the works
and supply contracts referred to in this Directive;

Whereas obstacles to the free movement of services
need to be avoided; whereas, therefore, service
providers may be either natural or legal persons;
whereas this Directive shall not, however, prejudice
the application, at national level, of rules concerning
the conditions for the pursuit of an activity or a
profession provided that they are compatible with
Community law;

Whereas the field of services is best described, for the
purpose of application of procedural rules and for
monitoring purposes, by subdividing the services into
categories corresponding to particular positions of a
common classification; whereas Annexes XVI A and

- XVI B to this Directive refer to the United Nations

CPC (Central Product Classification) nomenclature;
whereas that nomenclature is likely to be replaced by a
Community nomenclature in the future; whereas it is

(1) O] No L 374, 31. 12, 1987, p. 1.
(2) O] No L 374, 31. 12. 1987, p. 9.
(3) O] No L 374, 31. 12. 1987, p. 12
(%) O] No L 374, 31. 12. 1987, p. 19.

131



No L 199/86

Official Journal of the European Communities

9. 8.93

24,

25.

26.

27.

28.

29.

30.

-31.

necessary to make provision for the possibility of
adapting the reference made to-the CPC nomendlature
in Annexes XVI A and XVI B accordingly;

Whereas the provision of services is covered by this
Directive only in so far as it is based on contracts;
whereas the provision of services on other bases, such
as law, regulations or administrative provisions or
employment contracts, is not covered;

Whereas, in accordance with Article 103f of the EEC
Treaty, the encouragement of research and
development is a means of strengthening the scientific
and technological basis of European industry and the
opening-up of public contracts will contribute to this
end; whereas contributions to the financing of
research programmes should not be subject to this
Directive; whereas research and development service
contracts other than those where the benefits accrue
exclusively to the contracting authority for its use in
the conduct of its own affairs, on condition that the

service provided is wholly remunerated by the

contracting authority, are not therefore covered by
this Directive;

Whereas contracts for the acquisition or rental of
land, existing buildings or other immovable property
have particular characteristics, which make the
application of procurement rules inappropriate;

Whereas arbitration and conciliation services are
usually provided by bodies or individuals which are
agreed on, or selected, in a manner which cannot be
governed by procurement rules;

Whereas the service contracts covered by this Directive
do not include contracts for the issue, purchase sale or
transfer of securities or other financial instruments;

Whereas this Directive should not
procurement contracts which are declared secret or
may affect basic State security interests or are
concluded according to other rules set up by existing
international .agreements or international
organizations; '

Whereas contracts with a designated single source of
supply may, under certain conditions, be fully or
partly exempted from this Directive; g

Whereas the Community’s or the Member States’
existing international obligations must not be affected
by the rules of this Directive;

132

apply to -

32.

33.

34.

35.

36.

37.

38.

Whereas it is appropriate to exclude certain service
contracts awarded to an affiliated undertaking having
as its principal activity, with respect to services, the
provision of such services to the group of which it is
part, rather than the offermg of its services on the
market;

Whereas full application of this Directive must be
limited, for a transitional period, to contracts for
those services where its provisions will enable the full
potential for increased cross-frontier trade to be -
realized; whereas contracts for other services need to
be monitored for a certain period before taking a
decision on the full application of the said Directive;
whereas the mechanism for such monitoring needs to
be set up by this Directive and whereas it should at the
same time enable those interested to share the relevant
information;

Whereas the relevant Community rules on.mutual
recognition of diplomas, certificates or other evidence
of formal qualifications apply when evidence of a
particular qualification is required for participation in
an award procedure or a design contest;

Whereas products, works or services must be
described by reference to European specifications;
whereas, in order to ensure that a product, work or
service fulfils the use for which it is intended by the
contracting entity, such reference may be
complemented by specifications which do not change .
the nature of the technical solution or solutions set out
in the European specification;

Whereas the principles of equivalence and of mutual
recognition of national standards, technical
speciﬁcations and manufacturing methods are
applicable in the field of application of this
Dxrecnve,

Whereas Community undertakings should be granted
access to the -award of service contracts in third
countries; whereas the Community should endeavour
to remedy any situation whereby such access, in law
or in fact, is found to be restricted and whereas it
should be possible, under certain conditions, to take
measures as regards access to service contracts covered
by this Directive for undertakings of the third country
concerned or for tenders originating in that country;

Whereas, when the contracting entities define by
common accord with tenderers the deadlines for
receiving tenders, they shall comply with the principles

. of non-discrimination, and whereas, if there is no such

agreement, it is necessary to lay down suitable
provisions;
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39.

40.

41.

42.

43.

45.

46.

47.

'71/305/EEC  and 77/62/EEC to

Whereas it could prove useful to provide for greater
transparency as to the requirements regarding the
protection and conditions of employment applicable
in the Member State in which the works are to be
carried out;

Whereas it is appropriate that national provisions for
regional development requirements to be taken into
consideration in the award of public contracts should
be made to conform to the objectives of the
Community and be in keeping with the principles of
the EEC Treaty;

Whereas contracting entities must not be able to reject
abnormally low tenders before having requested in
writing explanations as to the constituent elements of
the tender;

Whereas, within certain limits, preference should be
given to an offer of Community ongm where there are
equivalent offers of third-country origin;

Whereas this Directive should not prejudice the

position of the Community in any current or future’

international negotiations;

Whereas, based on the results of such international
negotiations, this Directive should be extendable to
offers of thu’d-coun:ry origin, pursuant to a Council
Decision;

Whereas the rules to be applied by the entities
concerned should establish a framework for sound
commercial practice and should leave a maximum of
flexibility;

Whereas, as a counterpart for such flexdbility and in
the interest of mutual confidence, a minimum level of
transparency must be ensured and appropriate
methods adopted for monitoring the application of
this Djrective; :

Whereas it is Directives
establish
well-defined fields of application; whereas the scope of
Directive 71/305/EEC should not be reduced, except
as regards contracts in the water and
telecommunications sectors; whereas the scope of
Directive 77/62/EEC should not be reduced, except
as regards certain contracts in the water sector;
whereas the scope of Directives 71/305/EEC and
77/62/EEC should not, however, be extended to

necessary to adapt

contracts awarded by carriers by land, air, sea,

inshore or inland waterway which, although carrying
out economic activities of an industrial or commercial
nature, belong to the State administration; whereas,

48.

49,

nevertheless, certain contracts awarded by carriers by
land, air, sea, inshore or inland waterway which
belong to the State administration and are carried out
only for reasons of public service should be covered by
those Directives; .

Whereas this Directive should be re-examined in the
light of experience;

Whereas the opening-up of contracts in the sectors
covered by this Directive might have an adverse effect
upon the economy of the Kingdom of Spain; whereas
the economies of the Hellenic Republic and the-

Portuguese Republic will have to sustain even greater --

efforts; whereas it is appropriate that these Member
States be granted adequate additional periods to
implement this Directive,

HAS ADOPTED THIS DIRECTIVE:

TITLE ]
General provisions

Article 1

For the purpose of this Directive:

1.

‘public authorities’ shall mean the State, regional or
local authorities, bodies governed by public law, or
associations formed by one or more of such
authorities or bodies governed by public law.

A body is considered to be governed by public law
where it:

— is established for the specific purpose of meeting
needs in the general interest, not being of an
industrial or commercial nature,

— has legal personality, and

— is financed for the most part by the State, or
regional or local authorities, or other bodies
governed by public law, or is subject to
management supervision by those bodies, or has
an administrative, managerial or supervisory
board more than half of whose members are
appointed by  the State, regional or local
authorities, or other bodies governed by public
law;

‘public undertaking’ shall mean any undertaking over
which the public authorities may exercise directly or
indirectly a dominant influence by virtue of their
ownership of it, their financial participation therein,
or the rules which govern it. A dominant influence on
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the part of the public authorities. shall be presumed
when these authorities, directly or indirectly, in
relation to an undertaking:

— "hold the majority of the undertaking’s subscribed
capital, or

" — control the majority of the votes attaching to
shares issued by the undertaking, or

— can appoint more than half of the members of the
undertaking’s administrative, managerial or
supervisory body;

. ‘affiliated undertaking’ shall mean any undertaking the
annual accounts of which are consolidated with those
of the contracting entity in accordance with the
requirements of the seventh Council Directive
83/349/EEC of 13 June 1983, based on Article 54
(3) (g) of the EEC Treaty on consolidated accounts (1)
or, in the case of entities not subject to that Directive,

any undertaking over which the contracting entity’

may exercise, directly or indirectly, a dominant
influence within the meaning of paragraph 2, or which
may exercise a dominant influence over the
contracting entity or which, in common with the
contracting entity, is subject to the dominant influence
of another undertaking by virtue of ownership,
financial participation, or the rules which govemn it;

. ‘supply, works and service contracts’ shall mean
contracts for pecuniary interest concluded in writing
between one of the contracting entities referred to in
Article 2, and a supplier, a contractor or a service
provider, having as their object:

(a) in the case of supply contracts, the purchase, lease,
rental or hire-purchase, with or without options to
buy, of products;

(b) in the case of works contracts either the execution,
or both the execution and design or the
realization, by whatever means, of building or civil
engineering activities referred to in Annex XI.
These contracts may, in addition, cover .supplies
and services necessary for their execution;

{c) in the case of service contracts, any object other
than those referred to in (a) and (b) and to the
exclusion of: )

(i) contracts for the acquisition or rental, by
whatever financial means, of land, existing
buildings, or other immovable property or
concerning rights thereon; nevertheless,
financial service contracts concluded at the

(1) OJ No L'193, 18. 7. 1983, p. 1. Directive as last amended by
Directive 90/605/EEC (O] No L 317, 16. 11. 1990, p. 60).
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same time as, before or after the contract of
acquisition or rental, in whatever form, shall .
be subject to this Directive;

(ii) - contracts for voice telephony, telex,
radiotelephony, paging and satellite services;

(iii) contracts for arbitration and conciliation
services; :

(iv) contracts for the issue, sale, purchase or
transfer of securities or other financial
instruments;

(v) employment contracts;

(vi) research and development service contracts

other than those where the benefits accrue

. exclusively to the contracting entity for its use

in the conduct of its own affairs, on condition

that the service provided is wholly
remunerated by the contracting entity.

. Contracts -which include the provision of
services and supplies shall be regarded as
supply contracts if the total value of supplies
is greater than the value of the services
covered by the contract; .

5. ‘framework agreement’ shall mean an agreemen:

betweén one of the contracting entities defined in
Article 2 and one or more suppliers, contractors or
service providers the purpose of which is to establish
the terms, in particular with regard to the prices and,
where appropriate, the quantity envisaged, governing
the contracts to be awarded during a given period;

. ‘tenderer’ shall mean a supplier, contractor or service

provider who submits a tender and ‘candidate’ shall
mean a person who has sought an invitation to take
part in a restricted or negotiated procedure; service
providers may be either natural or legal persons,
incdluding contracting entities within the meaning of
Article 2;

. ‘open, restricted and negotiated procedures’ shall

mean the award procedures applied by contracting
entities whereby:

(a) in the case of open procedures, all interested
. suppliers, contractors or service providers may
submit tenders;

{(byin the case of the restricted procedures, only
candidates invited by the contracting entity may
submit tenders;

(¢)in the case of negotiated procedures, the
contracting entity consults suppliers, contractors
or service providers of its choice and negotiates the
terms of the contract with one or more of them,;



9.8.93

Official Journal of the European Communities

- No L 199/89

8.

10.

11,

12.

‘technical specifications’ shall mean the technical
requirements contained in particular in the tender
documents, defining the characteristics of a set of
works, material, product, supply or service, and
enabling a piece of work, a material, a product, a
supply or a service to be objectively described in a
manner such that it fulfils the use for which it is
intended by the contracting entity. These technical
specifications. may include quality, performance,
safety or dimensions, as well as requirements
applicable to the material, product, supply or service
as regards quality assurance, terminology, symbols,
testing and test methods, packaging, marking or
labelling. In the case of works contracts, they may
also include rules for the design and costing, the test,
inspection -and acceptance conditions for works and
techniques or methods of construction and all other
technical conditions which the contracting entity is in
a position to prescribe under general or specific
regulations, in relation to the finished works and to
the materials or parts which they involve;

‘standard’ shall mean a technical specification
approved by a recognized standardizing body for
repeated or continuous application, compliance with
which is in principle not compulsory;

‘European standard’ shall mean a standard approved
by the European Committee for Standardization
(CEN) or by the European Committee for
Electrotechnical Standardization (Cenelec) as a
‘European Standard (ENY or ‘Harmonization
Document (HDY, according to the common rules of

those organizations, or by the European
Telecommunications Standards Institute (ETSI)
according to its own rules as a ‘European

Telecommunications Standard (ETS);

‘common technical specification’ shall mean a
technical specification drawn up in accordance with a
procedure recognized by the Member States with a
view to uniform application in all Member States and
published in the Official Journal of the European
Communities;

‘European technical approval’ shall mean a favourable
technical assessment of the fitness for use of a product
for a particular purpose, based on fulfilment of the
essential requirements for building works, by means of
the inherent characteristics of the product and the
defined conditions of application and use, as provided
for in Couneil Directive-89/106/EEC of 21 December
1988 on the approximation of laws, regulations and
administrative provisions of the Member States
relating to construction products (). European

(1) O] No L 40, 11. 2. 1989, p. 12.

13.

14.

15.

16.

1.

technical approval shall be issued by an approval body
designated for this purpose by the Member State;

‘European specification’ shall ‘mean a common
technical specification, a European technical approval
or a national standard implementing a European
standard; »

‘public telecommunications network’ shall mean the
public telecommunications infrastructure which
enables signals to be conveyed between defined
network termination points by wire, by microwave,

by optical means or by other electromagnetic means;

‘network termination point’ shall mean all physical
connections and their technical access specification
which form part of the public telecommunications
network and are necessary for access to, and efficient
communication through, that public network;

‘public telecommunications services’ shall mean

telecommunications services the provision of which
the Member States have specifically assigned notably
to one or more telecommunications entities;

‘Telecommunications services’ shall mean services the
provision of which consists wholly or partly in the
transmission and routing of signals on the public
telecommunications network by means of
telecommunications processes, with the exception of
radio-broadcasting and television;

‘design contests’ shall mean the national procedures
which enable the contracting entity to acquire, mainly
in the fields of architecture, engineering or data
processing, a plan or design selected by a jury after
having been put-out to competition with or without
the award of prizes.

Article 2

This Directive shall apply to contracting entities
which:

(a) are public authorities or public undertakings and

exercise one of the activities referred to in para-
graph 2; '

(b) when they are not public authorities or public

undertakings, have as one of their activities any of
those referred to in paragraph 2 or any combination
thereof and operate on the basis of special or exclusive
rights granted by a competent authority of a Member
State.

2. Relevant activities for the purposes of this Directive
shall be:
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{a) the provision or operation of fixed networks intended
to provide a service to the public in connection with the
production, transport or distribution of:

(i) drinking water; or
(1) electricity; or
(i) gas or heat; -

or the supply of drinking water, electricity, gas or heat
to such networks;

(b) the exploitation of a geographical area for the purpose
of:

(i) exploring for or extracting oil, gas, coal or other
solid fuels, or

(ii) the provision of airport, maritime or inland port or
other terminal facilities to carriers by air, sea or
inland waterway;

(c) the operation of networks providing a service to the
public in the field of transport by railway, automated
systems, tramway, trolley bus, bus or cable.

As regards transport services, a network shall be
considered to exist where the service is provided -under
operating conditions laid down by a comperent
authority of a Member State, such as conditions on the
routes to be-served, the capacity to be made available
or the frequency of the service;

(d) the provision or operation of public tele-
communications networks or the provision of one or
more public telecommunications services. -

3. For the purpose of applying paragraph 1 (b), special or
exclusive rights shall mean- rights deriving from
authorizations granted by a competent authority of the
Member State concerned, by law, regulation or
administrative action, having as their result the reservation

for one or more entities of the exploitation of an activity-

defined in paragraph 2.

A contracting entity shall be considered to enjoy special or
exclusive rights in particular where:

(a) for the purpose of constructing the networks or the
facilities referred to in paragraph 2, it may take
advantage of a procedure for the expropriation or use
of property or may place network equipment on, under
or over the public highway;

(b) in the case of paragraph 2 (a), the entity supplies with
dnn.kmg water, electricity, gas or heat a network which
is itself operated by an entty enjoying special or
exclusive rights granted by a competent authority of the
Member State concerned.

4. The provision of bus transport services to the public
shall not be considered to be a relevant activity within the
meaning of paragraph 2 (c) where other entities are free to
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‘provide those services, either in general or in a particular

geographical area, under the same condition as the
contracting entities.

5. The supply of drinking water, electricity, gas or heat to
networks which provide a service to the public by a
contracting entity other than a public authority shall not be
considered as a relevant activity within the meaning of
paragraph 2 (a) where:

(a) in the case of drinking water or ¢lectriéity;

— the production of drinking water or electricity by
the entity concerned takes place because its
consumption is necessary for carrying out an
activity other than that referred to in paragraph 2,
and

— supply to the public network depends only on the
entity’s own consumption and has not exceeded
30 % of the entity’s total production of drinking
water or energy, having regard to the average for
the preceding three years, including the current
year; .

(b) in the case of gas or heat:

— the production of gas or heat by the entity
concerned is the unavoidable consequence of
carrying on an activity other than that referred to in
paragraph 2, and

— supply to the public network is aimed only at the
economic exploitation of such production and
amounts to not more thani 20 % of the entity’s
turnover having regard to the average for the -
preceding three years, including the current year.

6. The contracting entities listed in Annexes I to X shall
fulfil the criteria set out above. In order to ensure that the
lists are as exhaustive as possible, Member States shall
notify the Commission of amendments to their lists. The
Commission shall revise Annexes I to X in accordance with
the procedure in Article 40.

Article 3

1. Member States may request the Commission to provide
that exploitation of geographical areas for the purpose of
exploring for or extracting oil, gas, coal or other solid fuels
shall not be considered to be an activity defined in Article 2
(2) (b) (i) and that entities shall not be considered as
operating under special or exclusive rights within the
meaning of Article 2 (3) (b) by virtue of carrying on one or
more of these activities, provided that all the following
conditions are satisfied with respect to the relevant national
provisions concerning such activities:

(a) at the time when authorization to exploit such a
geographical area is requested, other entities shall be
free to seek authorization for that purpose under the
same conditions as the contracting entities;
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(b) the technical and-financial capacity of entities to engage

" in particular activities shall be established prior to any

evaluation of the merits of competing applications for
authorization;

(c) authorization to engage in those activities shall be
granted on the basis of objective criteria concerning the
way in which it is intended to carry out exploitation or
extraction, which shall be established and published
prior to the requests and applied in a
non-discriminatory manner;

(d) all conditions and requirements concerning the carrying
out or termination of the actvity, including provisions
. on operating obligations, royalties, and participation in
the capital or revenue of the entities, shall be
established and made available prior to the requests for
authorization being made and then applied in a
non-discriminatory manner; every change concerning
these conditions and requirements shall be applied to all
the entities concerned, or else amendments must be
made in a non-discriminatory manner; however,
operating obligations need not be established until
immediately before the authorization is granted; and

(e) contacting entities shall not be required by any law,
regulation, administrative requirement, agreement or
understanding to provide information on a contracting
entity’s intended. or actual sources of procurememt,
except at the request of national authorities with a view
to the objectives mentioned in Article 36 of the EEC
Treary.

2. Member States which apply the provisions of
paragraph 1 shall ensure, through the conditions of the
authorization or other appropriate measures, that any
entity: -

(a) observes the principles of non-discrimination and
competitive procurement in respect of the award of
supplies, works and service contracts, in particular as
regards the information which the entity makes
available to underrakings concerning its procurement
intentions;

(b) communicates to the Commission, under conditions to
be defined by the latter in accordance with Article 40,
. information relating to the award of contracts.

3. As rcgards individual concessions or authorizations
granted before the gate on which Member States apply this

Directive in accordance with Article 45, -paragraph 1 (a),

(b) and (c) shall not apply, provided that at that date other
entites are free to seek authorization for the exploitation of
geographical areas for the purpose of exploring for or
extracting oil, gas, coal or other solid fuels, on a
non-discriminatory basis and in the light of objective
criteria. Paragraph 1 (d) shall not apply as regards

conditions or réquiremehts established, applied or amended
before the date referred to above.

4. A Member State which wishes to apply paragraph 1
shall inform the Commission accordingly. In so doing, it
shall inform the Commission of any law,. regulation or
administrative provision, agreement or understanding
relating to compliance with the conditions referred to.in
paragraphs 1 and 2. '

The Commission shall take a decision in accordance with
the procedure laid down in Article 40 (5) to (8). It shall
publish its decision, giving its -reasons, in the Official
Journal of the European Communities.

It shall forward to the Council each year a report on the
implementation of this Article and review its application in
the framework of the report provided for in Article 44,

Article 4

1. When awarding supply, works or service contracts, or
organizing design contests, the contracting entities shall
apply procedures which are adapted to the provisions of
this Directive.

'Y
N

2. Contracting entities shall ensure that there is no
discrimination between different suppliers, contractors or
service providers.

3. In the context of provision of technical specifications to
interested suppliers, -contractors or service providers, of
qualification and selection of suppliers, contractors or
service providers and of award of contracts, contracting
entities may impose requirements with a view to protecting
the confidential nature of information which they make
available.

4. This Directive shall not limit the right of suppliers,
contractors or service providers to require a contracting -
entity, in conformity with national law, to respect the
confidential nature of information which they make
available.

Article §

1. Contracting entities may regard a framework
agreement as a contract within a meaning of Article 1 (4)
and award it in accordance with this Directive.

2. Where contracting entities have awarded a framework
agreement in accordance with this Directive, they may avail .
themselves of Article 20 (2) (i) when awarding contracts
based on that agreement. '
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3. Where a framework agreemenf has .not been awarded
in accordance with this Directive, contracting entities may
not avail themselves of Article 20 (2) (i).

4. Contracting entities may not misuse- framework
agreements in order to hinder,- limit or distort
competition.

Article 6

1. This Directive shall not apply to contracts or design

contests which the contracting entities award or organize
for purposes other than the pursuit of their activities as
described in Article 2 (2) or for the pursuit of such activities
in a non-member country, in conditions not involving the
physical use of a network or geographical area w1thm the
Community. )

2. However, this Directive shall apply to contracts or
design contests awarded or organized by the entities which
exercise an activity referred to in Article 2 (2) (a) (i) and
which: '

(a) are connected whith hydraulic engineering projects,

irrigation or land drainage, provided that the volume of
water intended for the supply of drinking water
represents more than 20 % of the total volume of water
made available by these projects or irrigation or
drainage installations, or

(b) are ‘connected with the disposal or treatment of
sewage.

3. The contracting entities shall notify the Commission at
its request of any activities they regard as excluded under
paragraph 1. The Commission may periodically publish
lists of the categories of activities which it considers to be
covered by this exclusion for information in the Official
Journal of the European Communities. In so doing, the
Commission shall respect any sensitive commercial aspects
the contracting entities may point out when forwarding this
information.

Article 7

1. This Directive shall not apply to contracts awarded for
purposes of resale or hire to third parties, provided that the
contracting entity enjoys no special or exclusive right to sell
or hire.the subject of such contracts and other entities are
free to sell or hire it under the same conditons as the
contracting entity.

2. The contracting entities shall notify the Commission at
its request of all the categories of products or activities
which they regard as excluded under paragraph 1. The
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Commission may periodically publish lists of the categories
of products of activities which it considers to be covered by
this exclusion for information in the Official Journal of the
European Communities. In so doing, the Commission shall
respect any sensitive commercial aspects which the
contracting entities may point out when forwarding this
information.

Article 8

1. This Directive shall not apply. to contracts which

" contracting entities exercising an activity described in

Article 2 (2) (d) award for purchases intended exclusively
to enable them to provide one or more telecommunications
services where other entities are free to offer the same
services in the same geographical area and under
substantially the same conditions.

2. The contracting entities shall notify the Commission at
its request of any services which they regard as excluded
under paragraph 1. The Commission may periodically
publish the list of services which it considers to be covered
by chis exclusion for information in the Official Journal of
the European Communities. In so doing, the Commission
shall respect any sensitive commercial aspects the
contracting entities may point out when forwardmg this
information.

Article 9

1. This Directive shall not apply to:

(a) contracts which the contracting entities listed in Anne.x
I award for the purchase of water;

(b) contracts which the contracting entities listed in

Annexes II to V award for the supply of energy or of
fuels for the production of energy.

-

2. The Council shall re-examine the provisions of
paragraph 1 when it has before it a report from the
Commission together with appropriate proposals.

Article 10

This Directive shall not apply to contracts when they are
declared to be secret by Member States, when their

. execution must ' be .accompanied by special security

measures in accordance with the laws, regulations or
administrative provisions in force in the Member State
concerned or when the protection of the basic security
interests of that State so requires.

Article 11

This Directive shall not apply to service contracts awarded
to an entity which is itself a contracting authority within
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the meaning of Article 1 (b) of Council Directive
92/50/EEC of 18 June 1992 relating to the coordination
of procedures for the award of public service contracts (1)
on the basis of an exclusive right which it enjoys pursuant
to a published law, regulation or administrative provision
which is compatible with the EEC Treaty.

Article 12

This Directive shall not apply to contracts governed by
different procedural rules and awarded:

1. pursuant to an international agreement concluded in
conformity with the Treaty between a Member State
and one or more third countries and covering supplies,
works, services or design contests intended for the joint
implementation or exploitation of a project by the
signatory  States; every agreement shall be
communicated to the Commission, which may consult
the Advisory Committee for Public Contracts set up by
Council Decision 71/306/EEC (2) or, in the case of
agreements governing contracts awarded by entities
exercising an activity defined in Article 2 (2) (d), the
Advisory Committee on  Telecommunications
Procurement referred to in Article 39; -

2. to undertakings in a Member State or a third country in
pursuance of an international agreement relating to the
stationing of troops;

3. pursuant to the particular procedure of an international
organization.

Article 13

1. This Directive shall not apply to service contracts
which:

(a) a contracting entity awards to an affiliated
undertaking;

(b) are awarded by a joint venture formed by a number of
contracting entities for the purpose of carrying out a
relevant activity within the meaning of Article 2 (2) to
one of those contracting entities or to an undertaking
which is affiliated with one of these contracting
entites,

provided that at least 80 % of the average turnover of that
undertaking with respect to services arising within the
Community for the preceding three years derives from the

provision of such services to undertakings with which it is
affiliated.

(1) O] No L 209, 24. 7. 1992, p. 1.
(3) O] No L 185, 16. 8. 1971, p. 15. Decision as last amended by
Decision 77/63/EEC (O] No L 13, 15. 1. 1977, p. 15).

Where more than ome undertaking affiliated with the
contracting entity provides the same service or similar
services, the total turnover deriving from the provision of
services by those undertakings shall be taken into
account.

2. The contracting entities shall notify to the
Commission, at its request, the following information
regarding the application of the provisions of para-

graph 1: :

— the names of the undertakings concerned,

— the nature and value of the service contracts involved,

— such proof as may be deemed necessary by the
Commission that the relationship between the
undertaking to which the contracts are awarded and the
contracting entity is in conformity with. the
requirements of this Article.

Article 14

1. This Directive shall apply to contracts the estimated
value, not of VAT, for which is not less than:

(a) ECU 400000 in the case of supply and service
contracts awarded by entities exercising an activity
defined in Article 2 (2) (a), {b) and (c);

(b) ECU 600000 in the case of supply and service
contracts awarded by entities carrying out an activity
defined in Article 2 (2) (d);

(c) ECU 5000 000 in the case of works contracts. -

2. For the purposes of calculating the estimated amount
of a service contract, the contracting entity shall include the
total remuneration of the service provider, taking account
of the elements specified in paragraphs 3 to 13.

3. For the purposes of calculating the estimated contract
amount of financial services, the following amounts shall
be taken into account:

— as regards insurance services, the premium payable,

— as regards banking and other financial services, fees,
commissions, interest and other types of
remuneration,

— as regards contracts which invoive design, the fee or

commission payable.

4. In the case of supply contracts for lease, rental or
hire-purchase, the basis for calculating the contract value
shall be:
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(a) in the case of fixed-term contracts, where their term is
12 months or less, the estimated total value for the
contract’s duration, or, where their term exceeds
12 months, the contract’s total value including the
estimated residual value;

(b) in the case of contracts for an indefinite period or in
cases. where there is doubt as to the duration of the
contracts, the anticipated total instalments to be paid in
the first four years. )

5. In the case of service contracts which do not indicate a
total cost, the basis for calculating the estimated contract
value shall be:

— for fixed-term contracts, where their term is 48 months
or less, the total value for their whole duration,

— for contracts without a fixed term or for a term
exceeding 48 months, the monthly value multiplied
by 48.

6. Where a proposed supply or service contract expressly
specifies option clauses, the basis for calculating the
contract value shall be the highest possible total purchase,
lease, rental or hire-purchase permissible, inclusive of the
option clauses.

7. In the case of a procurement of supplies or services over
a given period by means of a series of contracts to be
awarded to one or more suppliers or service providers or of
contracts which are to be renewed, the contract value shall
be calculated on the basis of:

(a) the total value of contracts with similar characteristics
which were awarded over the previous financial year or
12 months, adjusted where possible for anticipated
changes in quantity or value over the subsequent twelve
months; or

(b) the aggregate value of contracts to be awarded during
the 12 months following the first award or during the
whole term of the contract, where this is longer than
12 months.

8. The basis for calculating the estimated value of a
contract including both supplies and services shall be the
total value of the supplies and services, regardless of their
respecuve values. The calculation shall include the value of
the siting and installation operations.

9. The basis for calculating the value of a framework
agreement shall be the estimated maximum value of all the
contracts envisaged for the period in questlon
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10. The basis for calculating the value of a works contract
for the purposes of paragraph 1 shall be the total value of
the work. “Work’ shall mean the result of building and civil
engineering activities, taken as a whole, which are intended
to fulfil an economic and technical function by
themselves.

In particular, where a supply, work or service is the subject
of several lots, the value of each lot shall be taken into
account when assessing the value referred to in paragraph
1. Where the aggregate value of the lots equals or exceeds
the value laid down in paragraph 1, that pardgraph shall
apply to all the lots. However, in the case of works
contracts, contracting entities may derogate from
paragraph 1 in respect of lots the estimated value net of
VAT for which is less than ECU 1 million, provided that
the aggregate value of those lots does not exceed 20 % of
the overall value of. the lots.

11. For the purposes of paragraph 1, contracting entities
shall include in the estimated value of a works contract the
value of any supplies or services necessary for the execution
of the contracts which they make available to the
contractor.

12. The value of supplies or services which are not
necessary for the execution of a particular works contract
may not be added to that of the works contract with the
result of avoiding application of- this Directive to the
procurement of those supplies or services.

13. Contracting entities may not circumvent this Directive
by spliting contracts or using special methods of
calculating the value of contracts.

TITLE O
- Two-tier application

Article 15

Supi:)ly and works contracts and contracts which have as
their object services listed in Annex XVI A shall be
awarded in accordance with the provisions of Titles ITl, IV
and V.

Article 16

Contracts which have as their object services listed in
Annex X VT B shall be awarded in accordance with Articles
18 and 24.
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Article 17

Contracts which have as their object services listed in both
Annexes XVI A and X VI B shall be awarded in accordance
with the provisions of Titles IIl, IV and V where the value

of the services listed in Annex XVI A is greater than the

value of the services listed in Annex XVI B. Where this is
not the case, they shall be awarded in accordance with
Articles 18 and 24.

TITLE I
Technical specifications and standards

Article 18

1. Contracting entities shall include the technical
specifications in the general documents or the contract
documents relating to each contract.

2. The technical specifications shall be defined by
reference to European specifications, where these exist.

3. Inthe absence of European specifications, the technical
specifications should as far as possible be defined by
reference to other standards having currency thhm the
Community. .

4. Contracting entities shall define such further
requirements as are necessary to complete European
specifications or other standards. In so doing, they shall
prefer  specifications which indicate performance
requirements rather than design or description
characteristics, unless the contracting entity has objective
reasons for considering that such specifications are
inadequate for the purposes of the contract.

5. Technical specifications which mention goods of a
specific make or source or of a particular process, and
which have the effect of favouring or eliminating certain
undertakings, shall not be used unless such specifications
_are indispensable for the subject of the contract. In
particular, the indication of trade marks, patents, types, of
specific origin or production shall be prohibited; however,
such an indication accompanied by the works ‘or
equivalent’ shall be authorized where the subject of the
contract cannot otherwise be described by specifications
which are sufﬁaent.ly precise and fully intelligible to all
concemed

6. Contracting entities may derogate from paragraph 2
if:
(a) it is technically impossible to establish satisfactorily

that a product conforms to the European
specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of 24
July 1986 on the initial stage of the mutual recognition

of type approval for telecommunications terminal
equipment (1), or of Council Decision 87/95/EEC of
22 December 1986 on standardization in the field of
information technology and telecommunications (2);

(c) in the context of adapting existing practice to take
account of European specifications, use of those
specifications would oblige the contracting entity to
acquire supplies incompatible with equipment already
in use or would entail disproportionate cost or
disproportionate technical difficulty. Contracting
entities which have recourse to this derogation shall do
so only as part of clearly-defined and recorded strategy
with a view to a changeover to European

- specifications;

(d) the relevant European specification is inappropriate for
the particular application or does not take account of
technical developments which have come about since its
adoption. Contracting entities which have recourse to
this derogation shall inform the appropriate
standardizing organization, or any other body
empowered to review the European specification, of the
reasons why they consider the European specification
to be inappropriate and shall request its revision;

(e) the project is of a genuinely innovative nature for which
use of European specifications would not be
appropriate.

7. Notices published pursuant to Article 21 (1) (a) or
Article 21 (2) (a) shall indicate any recourse to the

-derogations referred to in paragraph 6.

8. This Article shall be without prejudice to compulsory
technical rules in so far as these are compatible with
Community law.

Article 19

1. Contracting entities shall make available on request to
suppliers, contractors or service providers interested in
obtaining a contract the technical specifications regularly
referred to in their supply, works or service contracts or the
technical specifications which they intend to apply to
contracts covered by periodic information notices within
the meaning of Article 22.

2. Where such technical specifications are based on
documents available to interested suppliers, contractors or
service providers, a reference to those documents shall be
sufficient.

(1) O] No L 217, S. 8. 1986, p. 21.
(3) OJ No L 36, 7. 2. 1987, p. 31.
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TITLE IV

Procedure;e for the award of contracts

Article 20

1. Contracting entities may choose any of the procedures

described in Article 1 (7), provided that, subject to
paragraph 2, a call for competition has been made in
accordance with Article 21.

2. Contracting entities may use a procedure without prior
call for competition in the following cases:

(a) in the absence of tenders or suitable tenders in response
t0o a procedure with a prior call for competition,
provided that the original contract conditions have not
been substantially changed;

(b) where a contract is purely for the purpose of research,
experiment, study or development and not for the
purpose of ensuring profit or of recovering research and
development costs and in so far as the award of such
contract does not prejudice the competitive award of

subsequent contracts which have in particular these.

_purposes;

when, for technical or artistic reasons or for reasons
connected with protection of exclusive rights, the
contract may be executed only by a particular supplier,
contractor or service provider;

(c

~—

{d) in so far as is strictly necéssary when, for reasons of
extreme urgency brought about by events unforeseeable

by the contracting entities, the time limits laid down for

open and restricted procedures cannot be adhered to;

(e) in the case of supply contracts for additional deliveries

- by the original supplier which are intended either as a
partial replacement of normal supplies or installations
or as the extension of existing supplies or installations,
where a change of supplier would oblige the contracting
entity to- acquire material having different technical
characteristics which would result in incompatibility or
disproportionate technical difficulties in operation and
maintenance;

{f) for additional works or services not included in the
project initially awarded or in the contract first
concluded but which have, through unforeseen
circumstances, become necessary for the execution of
the contract, on condition that the award is made to the

contractor or service provider executing the original

contract:

142

— when such additional works or services cannot be
technically or economically separatcd from the
main contract without great mconvemence to the
contracting entities,

— or when such additional works or services, although
separable from the execution of the original
contract, are strictly necessary to its later stages;

(g) in the case of works contracts, for new works
consisting of the repetition of similar works entrusted
to the contractor to which the same contracting entities
awarded an earlier contract, provided that such works
conform to a basic project for which a first contract
was awarded after a call for competition. As soon as
the first project is put up for tender, notice must be
given that this procedure might be adopted and the
total estimated cost of subsequent works shall be taken
into consideration by the contracting entities when they
apply the provisions of Article 14;

(h) for supplies quoted and purchased on a commodity
market;

(i) for contracts to bé awarded on the basis of a
framework agreement, provided that the condition
referred to in Article 5 (2) is fulfilled;

(j) for bargain purchases, where it is possible to procure
supplies . taking advantage of a particularly
advantageous opportunity available for a very short
space of time at a price consxderably lower than normal
market prices;

(k) for purchases of goods under particularly advantageous.
conditions from either a supplier definitively winding
up his business activities or the receivers or liquidators
of a bankruptcy, an arrangement with creditors or a
similar procedure under national laws or regulations;

I

(1) when the service contract concerned is part of the
follow-up a'design contest organized in conformity
with the provisions of this Directive and must, in
accordance with the relevant rules, be awarded to the
winner- or to one of the winners of that contest. In the
latter case; all the winners must be invited to participate
in the negotiations.

Article 21

1. In the case of supplies, works or service contracts, the

call for competition may be made: ‘

(a) by means of a notice drawn up in accordance with
Annex XII A, Bor C; or

(b) by means of a periodic indicative nonce drawn up in
accordance with Annex XIV; or

{c) by means of a notice on the existence of a qualification
system drawn up in accordance with Annex XIII.
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2. When a call for competition is made by means of a
periodic indicative notice:

(a) the notice must refer specifically to the supplies, works
or services which will be the subject of the contract to
"be awarded;

(b) the notice must indicate that the contract will be
awarded by restricted or negotiated procedure without
further publication of a notice of a call for competition
and invite interested undertakings to express their
interest in writing;

(c) contracting entities shall subsequenty invite all
candidates to confirm their interest on the basis of
detailed information on the contract concerned before
beginning the selection of tenderers or participants in
negotiations.

2. When a call for competition is made by means of a

notice on the existence of a qualification system, tenderers
in a restricted procedure or participants in a negotiated
prcedure shall be selected from the qualified candidates in
accordance with such a system.

4. In the case of design contests, the call for competition
shall be made by means of a notice drawn up in accordance
with Annex XVII.

5. The notices referred to in this Article shall be published
in the Official Journal of the European Communities.

Article 22

1. Contracting entities shall make known, at least once a

year, by means of a periodic indicative notice:

(a) in the case of supply contracts, the total of the contracts
for. each product area of which the estimated value,
taking into account the provisions of Article 14, is
equal to or greater than ECU 750 000, and which they
intend to award over the following twelve months;

(b)in the case of works contracts, the essential
characteristics of the works contracts which the
contracting entities intend to award, the estimated
value of which is not less than the threshold laid down
in Article 14 (1).

(c) in the case of service contracts, the estimated total value
of the service contracts in each of the categories of
services listed in Annex XVI A which they intend to
award over the following 12 months, where such
estimated total value, taking into account the
provisions of Article 14, is equal to or greater than
ECU 750 000.

2. The notice shall be drawn up in accordance with
Annex XIV and published in the Official Journal of the.
European Communities.

3. Where the notice is used as a means of calling for

competition in accordance with Article 21 (1) (b), it must
‘have been published not more than 12 months prior to the

date on which the invitation referred to in Article 21 (2) (c)
is sent. Moreover, the contracting. entity shall meet the
deadlines laid down ‘in Article 26 (2).

4. Contracting entities may, in pamcular, publish
periodic indicative notices relating to major pro;ects
without repeating information previously included in a
periodic indicative notice, provided-that it is clcarly stated
that such notices are additional notices.

Ar_'ticle 23

1. This Article shall apply to design contests organized as
part of a procedure leading to the award of a service
contract the estimated value net of VAT for which is not
less than the value referred to in Article 14 (1).

2. This Article shall apply to all design contests where the
total amount of contest prizes and payments to participants
is not less than ECU 400 000 for design contests organized
by entities exercising an activity referred to in Article 2 (2)
(a), (b) and (c) and ECU 600 000 for design contests
organized by entities exercising an activity referred to in
Article 2 (2) (d). :

3. The rules for the organization of a design contest shall
be in conformity with the requirements of this Article and
shall be communicated to those interested in participating
in the contest.

4. The admission of participants to design contests shall
not be limited: ~

—- by referefice to the territory or part of the territory of a
Member State,

— on the grounds that, under the law of the Member State
in which the contest is organized, they would have been
. required to be either natural or legal persons.

5. Where design contests are restricted to a limited
number of participants, the contracting authorities shall lay
down clear and non-discriminatory - selection criteria. In
any event, the number of candidates invited to participate
shall be sufficient to ensure genuine competition.
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6. The jury shall be composed exclusively of natiral
persons who are independent of participants in the contest.
Where a particular professional qualification is required
from participants in a contest, at least -a third of its
members must have the same qualification or its
equivalent.

The jury shall be autonomous in its decisions or opinions.
These shall be reached on the basis of projects submitted
anonymously and solely on the grounds of the criteria
indicated in the notice provided for in Annex XVII.

Article 24

1. Contracting entities which have awarded a contract or
organized a design contest shall communicate to the
Commission, within two months of the award of the
contract and under conditions to be laid down by the
Commission in accordance with the procedure laid down in
Article 40, the results of thé awarding procedure by means
of a notice drawn up in accordance with Annex XV or
Annex XVIIL

2. Information provided under Section I of Annex XV or
under Annex XVII shall be published in the Official
Journal of the European Communities, In this connection
the Commission shall respect any sensitive commercial
aspects which the contracting entities may point out when
forwarding this informaton in connection with points 6
and 9 of Annex XV.

3. Contracting entities awarding service contracts within
category No 8 of Annex XVI A to which Article 20 (2) (b)
applies need mention, concerning point 3 of Annex XV,
only the main title thereof within the meaning of the
‘classification of Annex XVI. Contracting entities awarding
service contracts within category No 8 of Annex XVI A to

which Article 20 (2) (b) does not apply may, on the .

grounds of commerdal confidentiality, limit the
information provided for in point 3 of Annex XV.
However, they must ensure that any information published
under this point is no less detailed than that contained in
the notice of the call for competiion published in
accordance with Article 20 (1) or, where a qualification
system is used, no less detailed than the category referred to
in Article 30 (7). In the case listed in Annex XVI B, the
contracting entites shall indicate in the notice whether they
agree on its publication.

4. Information provided under Section II of Annex XV
must not be published, except in aggregated form, for
statistical purposes.
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Article 25

1. The contracting entities must be able to supply proof of
the date of dlspatch of the notices referred to in Articles 20

to 24.

2. The notices shall be published in full in their original
language in the Official Journal of the European
Communities and in the TED data bank. A summary of the
important elements of each notice shall be published in the
other official languages of the Commumty, the original text
alone being authentic.

3. The Office for Official Publications of the European
Communities shall publish the notices not later than 12

 days after their dispatch. In exceptional cases it shall

endeavour to publish the notice referred to in Article 21 (1)
(a) within five days in response to a request by the
contracting entity and provided that the notice has been.
sent to the Office by electronic mail, telex or telefax. Each
edition of the Official Journal of the European
Communities which contains one or more notices shall
reproduce the model notice or notices on which the
published notice or notices is/are based. :

4. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by the
Communities.

5. Contracts or design contests in respect of which a
notice is published in the Official Journal of the European
Communities pursuant to Article 21 (1) or (4) shall not be
published in any other way before that notice has been

_ dispatched to the Office for Official Publications of the

European Communities. Such publication shall not contain
information other than that published in the Official
Journal of the European Communities. :

Article 26

1. In open procedures the time limit for the receipt of
tenders shall be fixed by contracting entities at not less than
52 days from the date of dispatch of the notice. This time
limit may be shortened to 36 days where contracting
entities have published a notice in accordance with Article
22 (1).

2. In restricted procedures and in negotated procedures

with a prior call for compertition, the following

arrangements shall apply:

(a) the time limit for receipt of requests'to participate, in
response to a notice published in accordance with
Ardcle 21 (1) (a) or in response to an invitation from a
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contracting entity in accordance with Artice 21 (2) (c),
shall, as a general rule, be at least five weeks from the
date of dispatch of the notice or invitation and shall in
any case not be less than the time limit for publication
laid down in Article 25 (3), plus 10 days;

(b) the time limit for receipt of tenders may be fixed by

mutual agreement between the contracting entity and -

the selected candidates, provided that all tenderers are
given equal time to prepare and submit tenders;

(c) where it is not possible to reach agreement on the time
limit for the receipt of tenders, the contracting entity
shall fix a time limit which shall, as a general rule, be at
least three weeks and shall in any case not be less than
10 days from the date of the invitation to tender; the
time allowed shall be sufficiently long to take account
in particular of the factors mentioned in Article 28

3).

Article 27

In the contract documents, the contracting entity may ask
the tenderer to indicate in his tender any share of -the
contract which he may intend to subcontract to third
parties.

This indication shall be without prejudice to the question
of the principal contractor’s responsibility.

Article 28

1. Provided that they have been requested in good time,
the contract documents and supporting documents must be
sent to the suppliers, contractors or service providers by the
contracting entities as a general rule within six days of
receipt of the application.

2. Provided that it has been requested in good time,
additional information relating to the contract documents
shall be supplied by the contracting entities not later than
six days before the final date fixed for receipt of tenders.

3. Where tenders require the examination of voluminous
documentation such as lengthy technical specifications, a
visit to the site or an on-the-spot inspection of the
documents supporting the contract documents, this shall be

taken into account when the appropriate time limits are
fixed.

4. Contracting entities shall invite the selected candidates
simultaneously and in writing. The letter of invitation shall
be accompanied by the contract documents and supporting
documents. It shall include at least the following
information:

(a) the address from which any additional documents can
be requested, the final date for such requests and the

amount and methods of payment of any sum to be paid
for such documents; ’

(b) the final date for receipt of tenders, the address to

which they must be sent and the language or languages
in which they must be drawn up; .

{c) a reference to any tender notice published;
(d) an indication of any document to be annexed;

(e) the criteria for the award ofvthe contract if these are not
given in the notice;

(f) any other special condition for participation in the
contract.

5. Requests for participation in contracts and invitations
to tender must be made by the most rapid means .of
communication possible. When requests to participate are
made by telegram, telex, telephone or any electronic
means, they must be confirmed by letter dispatched before
the expiry of the time limit referred to in Article 26 (1) or
of the time limit set by contracting entities pursuant to
Article 26 (2).

Article 29

1. The contracting entity may state in the contract

documents, or be obliged by a Member State so to do, the
authority or authorities from which a tenderer may obtain

the appropriate information on the obligations relating to

the employment protection provisions and the working

conditions which are in force in the Member State, region

or locality in which the works or services are to be executed

or performed and which shall be applicable to the works

carried out or the services performed on site during the
performance of the contract.

2. A contracting entity which supplies the information
referred to in paragraph 1 shall request the tenderers or
those participating in the contract procedure to indicate
that they have taken account, when drawing up their
tender, of the obligations relating to employment
protection provisions and the working conditions which
are in force in the place where the work or the service is to
be carried out or performed. This shall be without
prejudice to the application of Article 34 (5) concerning the
examination of abnormally low tenders.

TITLE V
_ Qualification, sclection and award

Article 30

1. Contracting entties which so wish may establish and
operate a system of qualification of suppliers, contractors
or service providers.

145



No L 199/100

Official Journal of the European Communities

9.8.93

2. The system, which may involve different qualification
stages, shall operate on the basis of objective criteria and
rules to be established by the contracting entity. The
contracting entity shall use European standards as a
reference where they are appropriate. 'I'he criteria and rules
may be updated as required.

3. The criteria and rules for"qualification shall be made
available on request to interested suppliers, contractors or
service providers. The updating of these criteria and rules
shall be communicated to the interested suppliers,
contractors and service providers. Where a contracting
entity considers that the qualification system of certain
third entities or bodies meets its requirements, it shall
communicate to interested suppliers, contractors and

service providers the names of such thlrd entities or
bodies.

4. Contracting entities shall inform applicants of their
decision as to qualification within a reasonable period. If
the decision will take longer than six months from the
presentation of an application, the contracting entity shall
inform the applicant, within two months of the
application, of the reasons justifying a longer period and of
the date by which its application will be accepted or
refused. .

5. In reaching their decision as to qualification or when
the criteria and rules are bemg updated, contracting entities
may not:

— impose conditions of an administrative, technical or
financial nature on some suppliers, contractors or
service providers which are not imposed on others,

]

~— require tests or proof which duplicate objective
evidence already available.

6. Applicants whose qualification is refused shall be
informed of this decision and the reasons for refusal. The
reasons must be based on the criteria for qualification
referred to in paragraph 2.

7. A written record of qualified suppliers, contractors or
service providers shall be kept and it may be divided into
categories, according to the type of contract for which the
qualification is valid.

8. Contracting entities may bring the qualification of a
supplier, contractor or service provider to an end only for
reasons based on the criteria referred to in paragraph 2.
The intenton to bring qualification to an end must be
notified in writing to the supplier, contractor or service
provider beforehand, together with the reason or reasons
justifying the proposed action.

9. The qualification system shall be the subject of a notice
drawn up in accordance with Annex XIII and published in
the Official Journal of the European Communities,
indicating the purpose of the qualification system and the
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availability of the rules concerning its operation. Where the
system is of a duration greater than three years, the notice
shall be published annually. Where the system is of a
shorter duration, an initial notice shall suffice.

Article 31

1. Contracting entities which select candidates to tender .
in restricted procedures or to participate in negottated

- procedures shall do so according to objective criteria and

rules which they lay down and which they shall make
available to interested supphers, contractors or service
providers.

2. The criteria used may include the criteria for exclusion
specified in Article 23 of Directive 71/305/EEC and in
Article 20 of Directive 77/62/EEC.

3. The criteria may be based on the objective need of the
contracting entity-to reduce the number of candidates to a
level which is justified by the need to balance the particular
characteristics of the contract award procedure and the
resources required to complete it. The number of
candidates selected must, however, take account of the
need to ensure adequate competition.

Article 32

Should contracting entities require the production of
certificates drawn up by independent bodies for attesting
conformity of the service provider to certain quality
assurance standards, they shall refer to quality assurance
systems based on the relevant EN 29 000 European
standards series certified by bodies' conforming to the EN

45 000 European standards series.

Entities shall recognize equivalent certificates from bodies
established in other Member States. They shall also accept
other evidence of equivalent quality assurance measures
from service providers who have no access to such
certificates or no possibility of obtaining them within the
relevant time limits.

Article 33

1. Groupings of suppliers, contractors or service providers
shall be permitted to tender or negotiate. The conversion of
such groupings into a spedific legal form shall not be
required in order to submit a tender or to negotiate, but the
grouping selected may be required so to convert itself once
it has been awarded the contract where such conversion is
necessary for the proper performance of the contract.
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2. Candidates or tenderers who, under the law of the
Member State in which they are established, are entitled to
carry out the relevant service activity shdll not be rejected
on the sole ground that under the law of the Member State
in which the contract is awarded they would have been
required to be either a natural or a legal person.

3. However, legal persons may be required to indicate, in
the tender or the request for participation, the names and
.relevant professional qualifications of the staff to be
responsible for the performance of the service.

Article 34

1. Without prejudice to national laws, regulations or
administrative provisions on the remuneration of certain
services, the criteria on which the contracting entities shall
base the award of contracts shall be:

(a) the most economically advantageous tender, involving
various criteria depending on the contract in question,
such as: delivery or completion date, running costs,

- cost-effectiveness, quality, aesthetic and functional

characteristics, technical merit, after-sales service and
technical assistance, commitments-with regard to spare
parts, security of supplies and price; or

(b) the lowest price only.

2. In the case referred to in paragraph 1 (a), contracting
entities shall state in the contract documents or in the
tender notice all the criteria which they intend to apply to
the award, where possible in descending order of
importance.

3. - Where the criterion for the award of the contract is that
of the most economically advantageous tender, contracting
entities may take account of variants which are submitted
by a tenderer and meet the minimum specifications
required by the contracting entites. Contracting entities
shall state in the contract documents the minimum

specifications to be respected by the variants.and specific -

requirements for their presentation. Where variants are not
permitted, they shall so indicate in the contract
documents.

4. Contracting entities may not reject the presentation of
a variant on the sole ground that it was drawn up on the
basis of technical specifications defined with reference to
European  specificatons or to natonal technical
. specifications recognized as complying with the essential
requirements  within the meaning of Directive
89/106/EEC.

S. I, for a given contract, tenders appear abnormally low '

in relation to the provision of services, the contracting
endty shall, before it may reject those tenders, request in

writing details of the constituent elements of the tender
which it considers relevant and ‘shall verify those
constituent elements taking account of the explanations
received. It may set a reasonable period within which to

reply.

The contracting entity may take into consideration
explanations which are justified on objective grounds
relating to the economy of the construction or production
method, or the technical soludons chosen, or the
exceptionally favourable conditons available to the
tenderer for the execution of the contract, or the originality
of the product or the work proposed by the tenderer.

Contracting entities may reject tenders which are
abnormally low owing to the receipt of State aid only if
they have consulted the tenderer and if the tenderer has
been unable to show that the aid in question has been
notified to the Commission pursuant to Article 93 (3) of
the, EEC Treaty or has received 'the Commission’s
approval. Contracting entities which reject a tender under
these circumstances shall inform the Commission thereof.

Article 3§

1. Article 27 (1) shall not apply where a Member State
bases the award of contracts on other criteria, within the
framework of rules in force at the time of adoption of this
Directive, the dim of which is to give preference to certain
tenderers, provided that the rules invoked are compatible
with the Treaty.

2. Without prejudice to paragraph 1, this Directive shall
not prevent, until 31 December 1992, the application of
national provisions in force on the award of supply or

. works contracts which have as their objective the reduction

of regional disparities and the promotion of job creation in
disadvantaged regions or those suffering from industrial
decline, provided that the provisions concerned are
compatible with the EEC Treaty and with the
Community’s international obligations. -

Article 36

1. This Article shall apply to tenders comprising products
originating in third ¢ountries with which the Community
has not ‘concluded, multilaterally or bilaterally, an
agreement ensuring comparable and effective access for
Community undertakings to the markets of those third
countries. It shall be without prejudice to the obligations of
the Community or its Member States in respect of third
countries. '

2. Any tender made for the award of a supply contract
may be rejected where the proportion of the products
originating in third countries, as determined in accordance
with Council Regulation (EEC) No 802/68 of 27 June
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1968 on the common definition of the concept of the origin
of goods (1), exceeds 50 % of the total value of the
products constituting the tender.

For the purposes of this Article, software used in
telecommunications network equipment shall be
considered as products.

3. Subject to paragraph 4, where two or more tenders are
equivalent in the light of the award criteria defined in
Article 34, preference shall be given to the tenders which
may not be rejected pursuant to paragraph 2. The prices of
these tenders shall be considered equivalent for the
purposes of this Artcle, if the price difference does not
exceed 3 %.

4. However, a tender shall not be preferred to another
pursuant to paragraph 3 where its acceptance would oblige
the contracting entity to acquire material having technical
characteristics ‘different from those of existing material,
resulting in incompatibility or technical difficulties in
operation and maintenance or disproportionate costs.

5. For the purpose of this Article, those third countries to
which the benefit of the provisions of this Directive has
been extended by a Council Decision in accordance with
paragraph 1 shall not be taken into account for
determining the proportion referred to in paragraph 2 of
products originating in third countries.

6. The Commission shall submit an annual report to the
Council (for the first time in the second half of 1991) on
progress made in multilateral or bilateral negotiations
regarding access for Community undertakings to the
markets of third countries in the fields covered by this

Directive, on any result which such negotiations may have

achieved and on the implementation in practice of all the
agreements which have been concluded.

The Council, acting by a qualified majority on a proposal
from the Commission, may amend the provisions of this
Article in the light of such developments.

' Article 37

1. The Member States shall inform the Commission of
any general difficulties encountered, in law or in fact, by
their undertakings in securing the award of service
contracts in third countries.

2. The Commission shall report to the Council before 31
December 1994 and periodically thereafter on the

(1) OJ No L 148, 28. 6. 1968, p. 1. Regulation as last amended
by Regulation (EEC) No 3860/87 (O] No L 363, 23. 12.
1987, p. 30).
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opening-up of service contracts in third countries and on
progress in negotiations with these countries on this
subject, particularly within the GATT framework.

3. Whenever the Commission establishes, on the basis of
either the reports referred to in paragraph 2 or other
information, that with regard to the award of service
contracts a third country:

(a) does not grant Community undertakings effective
access comparable to that granted by the Community to
undertakings from that country;

(b) does not grant Community undertakings national
_ treatment or the same competitive opportunities as are
available to national undertakings; or

(c) grants undertakings from other third countries more
favourable treatment than Community undertakings,

it must approach the third country concerned to try to
remedy the situation.

4. Under the conditions referred to in paragraph 3, the
Commission may at any time propose that the Council
decide to suspend or restrict the award of service contracts
to:

(a) undertakings governed by the law of the third country
in question;

(b) undertakings affiliated to the undertakings specified in
(a) and having their registered office in the Community
but having no direct and effective link with the
economy -of a Member State;

(c) undertakings submitting tenders which have as their
object services originating in the third country in
question,

during a period to be determined in the decision. The
Council shall act by qualified majority as soon as
possible. ' :

The Commission may propose these measures on its own
initiative or ar the request of a Member State.

5. This Article is without prejudice to the obligations of
the Community in relation to third countries.

TITLE VI
Final provisions
Article 38

1. The value in national currencies of the thresholds
specified in Artcle 14 shall, in principle, be revised every
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two years with effect from the date provided for in
Directive 77/62/EEC as far as the thresholds for supply
and service contracts are concerned and from the date
provided for in Directive 71/305/EEC as far as the

thresholds for works contracts are -concerned. The:

calculation of such value shall be based on the average
daily values of those currencies expressed in ecus over the
24 months terminating on the last day of August preceding
the revision with effect from 1 January. The values shall be
published in the Official Journal of the European
Communities at the beginning of November. -

2. The method of calculation laid down in paragraph 1
shall be examined pursuant to the provisions of Directive
77/62/EEC. '

Article 39

1. The Commission shall be assisted, as regards
procurement by the contracting entities exercising an
activity referred to in Artide 2 (2) (d), by a Committee of
an advisory nature which shall be the Advisory Committee
on Telecommunications Procurement. The Committee
shall be composed of representatives of the Member States
and chaired by a representative of the Commission.

2. The Commission shall consult this Committee on:
(a) amendments to Annex X;

(b) revision of the currency values of the thresholds;

{c) the rules concemming contracts awarded under
international agreements;

(d) the review of the application of this Directive;

(e) the procedures described in Article 40 (2) relating to

notices and statistical reports.

Article 40

1. Annexes I to X shall be revised in accordance with the
procedure laid down in paragraphs 4 to 8 with a view to
ensuring that-they fulfil the criteria of Article 2.

2. The conditions for the presentation, dispatch,
reception, translation, keeping and distribution of the
notices referred to in Articles 21, 22 and 24 and of the
statistical reports provided for in Article 42 shall be
established, for the purposes of simplification, in

accordance with the procedure laid down in paragraphs 4 -

to 8.

3. The nomenclature cited in Annexes XVI A and XVI B
and the references in the notices to particular headings of

the nomenclature may be amended in accordance with the

procedure laid down in paragraphs 4 to 8.

4. The revised Annexes and-the conditions referred to in
paragraphs 1 and 2 shall be published in the Official
Journal of the European Communities.

5. The Commission shall be assisted by the Advisory
Commirtee for Public Contracts and, in the case of the
revision of Annex X, by the Advisory Committee on
Telecommunications Procurement provided for in Article
39 of this Directive. '

6. The Commission representative shall submit to the
Committee a draft of the decisions to be taken. The
Committee shall deliver its opinion on the draft within a
time limit which the Chairman may lay down according to
the urgency of the matter, if necessary by taking a vote.

7. The opinion shall be recorded in ﬂxe_ minutes; in
addition, each Member State shall have the right to ask to
have its position recorded in the minutes. '

8. The Commission shall take the utmost account of the
opinion delivered by the Committee. It shall inform the
Committee of the manner in which its opinion has been
taken into account.

Article 41

1. Contracting entities shall keep appropriate information
on each contract which shall be sufficient to permit them at
a later date to justify decisions taken in connection with:

(a) the qualification and selection of contractors, suppliers
or service providers and award of contracts;

(b) recourse to derogations from the use of European
specifications in accordance with Article 1§ (6);

(c) use of procedures without prior call for competition in
accordance with Article 2_1 (2)

(d) non-application of Tides II, Ill and IV in accordance
with the derogations provided for in Title I.

2. The.information shall be kept for at least four years
from the date of award of the contract so that the
contracting entity will be able, during that period, to
provide the necessary information to the Commission if the
latter so requests.

Article 42

1. The Member States shall ensure, in accordance with

the arrangements to be laid down under the procedure

provided for in Article 40 (4) to (8), that the Commission

receives each year a statistical report concerning the total
value, broken down by Member State and each category of
actvity to which. Annexes I to X refer, of the contracts
awarded below the thresholds defined in Article 14 which
would, if they were not below those thresholds, be covered
by this Directive.
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2. Arrangements shall be fixed in accordance with the
procedure referred to in Article 40 to ensure that:

(a) in the interests of administrative simplification,
contracts of lesser value may be excluded, provided that
the usefulness of the statistics is not jeopardized;

{b) the confidential nature of the information provided is
respected. :

Article 43

Article 2 (2) of Directive 77/62/EEC is hereby replaced by
the following:

2. This Directive shall not apply to:

(a) contracts awarded in the fields referred to in
Articles 2, 7, 8 and 9 of Council Directive
90/531/EEC of 17 September 1990 on the
procurement procedures of entities operating in the
water, energy, transport and telecommunications
sectors (1) or fulfilling the conditions in Article 6 (2)
of the said Directive; '

(b) supplies which are declared secret or when their
delivery must be accompanied by special security
measures in accordance with the laws, regulations
or administrative provisions in force in the Member
State concerned or when the protection of the basic
interests of that State’s security so requires (1).

(1) OJ No L 297, 29. 10. 1990, p. 1.’

Article 44

Not later than four years after the application of this
Directive, the Commission, acting in close cooperation
with the Advisory Committee for Public Contracts, shall
review the manner in which this Directive has operated and
its field of application and, if necessary, shall make further
proposals to adapt it, in the light of developments linked in
particular with progress made in opening up contracts and
the level of competition. In the case of entities exercising an
activity defined in Ardcle 2 (2) (d), the Commission shall
act in close cooperation with the Advisory Committee on
Telecommunications Procurement.

150

Article 45

1. Member States shall adopt the measures necessary to
comply with the provisions of this Directive and shall apply
them by 1 July 1994. They shall forthwith inform the
Commission thereof.

2. Nevertheless, the Kingdom of Spain may.provide that
the measures referred to in paragraph 1 shall apply from 1
January 1997 only and the Hellenic Republic and the
Portuguese Republic may provide that the measures
referred to in paragraph 1 shall apply from 1 January 1998
only. .

3. Directive 90/531/EEC shall cease to have effect as
from the date on which this Directive is applied by the
Member States and this shall be without prejudice to the
obligations of the Member States concerning the deadlines
laid down in Article 37 of that Directive.

4. References to Directive 90/531/EEC shall be

construed as referring to this Directive.

Article 46

When Member States adopt the provisions referred to in
Article 45, they shall contain a reference to this Directive or
be accompanied by such reference on the occasion of their
official publication. The methods of making such a
reference shall be laid down by the Member States.

Article 47

Member States shall communicate to the Commission the
main provisions of national law, whether laws, regulations
'or administrative provisions, which they adopt in the field
covered by this Directive.

Article 48

This Directive is addressed to the Member States.

Done at Luxembourg, 14 June 1993.

For the Council
The President
J. TRGJBORG
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ANNEX I

PRODUCTION, TRANSPORT OR DISTRIBUTION OF DRINKING WATER

BELGIUM

Entity set Gp pursuant to the décret du 2 juillet 1987 de la région wallonne érigeant en entreprise régionale de
production et d’adduction d’eau le service du ministére de la regxon chargé de la production et du grand
transport d’eau. i

Entity set up pursuant to the arrété du 23 avril 1986 portant constitution d’une société wallomxe de distribution
d’eau.

Entity set up pursuant to the arrété du 17 juillet 1985 de l'exécutif flamand portant fixation des statuts de la
société flamande de distribution d’ea

Entities producing or distributing water and 'set up pursuant to the loi relative aux intercommunales du
22 décembre-1986.

Entities producing or distributing water set up pursuant to the code communal, article 47 bis, ter et quater sur
les régies communales.

DENMARK

Entties producing or distributing water referred to in Ardcle 3, paragraph 3 of ‘lovbekendtgarelse om
vandforsymng m.v. af 4. juli 1985.

GERMANY

Entities producing or distributing water pursuant to the Eigenbetriebsverordnungen or Eigenbetriebsgesetze of

the Lander (Kommunale Eigenbetriebe).

Entities producing or distributing water pursuan. to the Gesetze iber die Kommunale Gemeinschaftsarbeit oder
Zusammenarbeit of the Linder.

Entities producing water pursuant to the Gesetz siber Wasser- und Bodenverbdnde vom 10. Februar 1937 and
the erste Verordnung iiber Wasser- und Bodenverbinde vom 3. September 1937.

(Regiebetriebe) producing or distributing water pursuant to the Kommunalgesetze and notably thh the
Gemeindeordnungen der Lander.

Entities set up pursnant to the Aktiengesetz vom 6. September 1 965,. zuletzt geandert am 19. Dezember 1985 or
GmbH-Gesetz vom 20. Mai 1898, zuletzt gedndert am 15. Mai 1986, or having the legal status of a
Kommanditgesellschaft, producing or distributing water on the basis of a special contract with regional or local
authorities.

GREECE

The Water Company of Athens / Eraipeia Yopevocws — AROYETELGEWS prtavouoqq set up pursuant to
Law 1068/80 of 23 August 1980.

The Water Company of Salonica / Opyavigués Ydpeboews Gcoaalovixne operating pursuant to Presidential
Decree 61/1988.

The Water Company of Voios / Eraipefa Yépevoews Bédov operating pursuant to Law 890/1979.

Municipal companies / Anuonixéc Entyeipriaeic 6dpevanc — anoxérevanc producing or distributing water
and set up pursuant to Law 1059/80 of 23 August 1980.

Associations of local authorities (Zﬁv&eauo: Udevuorg) operating pursuant to the Code of local authorities
(Kadixag Afjpwv xar Kovotitwv) implemented by Presidential Decree 76/1985.
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SPAIN

— Entities producing or distributing water pursuant to Ley n° 7/1985 de 2 de abril de 1985. Reguladora de
las Bases del Régimen local and 1o Decreto Real n° 781/1986 Texto Refundido Régimen local.

- Canal de Isabel II. Ley de la Comunidad Auténoma de Madrid de 20 de diciembre de 1984.

— Mancomunidad de los Canales de Taibilla, Ley‘de 27 de abril de 1946.

- FRANCE

Entities producing or distributing water pursuant to the:

disposititions générales sur les régies, code des communes L 323-1a L 328-8, R 323-1 2 R 323-6 (dispositions
générales sur les régies); or

code des communes L 323-8 R 323-4 [régies directes (ou de fait)]; or

décret-loi du 28 décembre 1926, réglement d’administration publique du 17 février 1930, code des communes
L 323-10 a L 323-13, R 323-75 & 323-132 (régies a simple autonomie financiére); or

code des communes L 323-9, R 323-7 & R 323-74, décret du 19 octobre 1959 (régxes 4 personnalité morale et d
autonomie financiére); or '

code. des communes L 324-1 & L 324-6, R 324-1 a R 324-13 (gestion déléguce, concession et affermage); or
Jjurisprudence administrative, ci;culaire intérieure du 13 décembre 1975 (gérance); or

code des communes R 324-6, circulaire intérieure du 13 décembre 1975 (régie intéressée); or

circulaire intérieure du 13 décembre 1975 (exploitation aux risques et périls); or

décret du 20 mai 1955, loi du 7 juillet 1983 sur les sociétés d’économie mixte (participation & une société
d’économie mixte); or

code des communes L 322-1 & L 322-6, R 322-1 & R 322-4 (dispositions communes aux régies, concessions et
affermages).

IRELAND

Enddes producing ar distributing water pursuant to the Local Government (Sanitary Services) Act 1878 to

1964.

ITALY

Entities producing or distributing water pursuant to the Testo umico delle leggi sull'assunzione diretta dei
pubblici servizi da parte dei comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578
and to Decreto del P.R. n. 902 del 4 ottobre 1986.

Ente Autonomo Acquedott.o Pugliese set up pursuant to RDL 19 ottobre 1919, n. 2060. '

- Ente Acquedotti Siciliani set up pursuant to leggi regzonalx 4 settembre 1979, n. 2/2 ¢ 9 agosto 1 980 n.

81.-

Ente Sardo Acquedotti e Fognature set up pursuant to legge 5 luglio 1963 n. 9.

LUXEMBOURG
Local authorities distributing water.

Assodiations of local authorities producing or distributing water set up pursuant to the los du 14 février 1900

concernant la création des syndicats de communes telle gu'elle a été modifiée et complétée par la loi du

23 décembre 1958 et par la loi du 29 juillet 1981 and pursuant to the loi du 31 juillet 1962 ayant pour objet le

renforcement de lalimemtation en eau potable du grand-duché du Luxembourg a pamr du réservoir
d’Esch-sur-Stire.

NETHERLANDS
Entides producmg or distributing water pursuant to the Waterleidingwet van 6 april 1957, amended by the

wetten van 30 juni 1967, 10 september 1975, 23 juni 1976, 30 september 1981, 25 januari 1984, 29 januari
1986.
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PORTUGAL

- Empresa Piblica das Ag;ws Livres producing or distributing water pursuant to the Decreto-Lei n® 190/81 de

4 de Julbo de 1981. ’
Local authorities producing or distributing water.

UNITED KINGDOM
Water companies producing or distributing water pursuant to the Water Acts 1945 and 1989.

The Central Scotland Water Development Board producing water and the water authorities producing or
distributing water pursuant to the Water (Scotland) Act 1980.

The Department of the Environment for. Northern Ireland responsible for producing and distributing water
pursuant to the Water and- Sewerage (Northern Ireland) Order 1973.
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- . ANNEX I

PRODUCTION, TRANSPORT OR DISTRIBUTION OF ELECTRICITY

BELGIUM

Entities producing, ‘transporting or distribudng electricity pursuant to article 5: Des régies cortmunales et

. intercommunales of the loi du 10 mars 1925 sur les distributions d’énergie électrique.

Entities transporting or distributing electricity pursuant to the loi relative aux intercommunales du 22 décembre
1986. :

EBES, Intercom,' Unerg and other entities producihg, transporting or distributing electricity and granted a
concession for distribution pursuant to article 8 — les coricessions communales et intercommunales of the loi
du 10 mars 1952 sur les distributions d’énergie électrique.

The Société publique de production d’électricité (SPE).

DENMARK

Entities producing or transporting electricity on the basis of a licence pursuant to § 3, stk. I; of the lov nr. 54
af 25. februar 1976 om elforsyning, jf. bekendtgorelse nr. 607 af 17. december 1976 om elforsynmgslovens
anvendelsesomrdde.

Entities distributing electricity as defined in § 3, stk. 2, of the lov nr. $4.af 25. februar 1976 om elforsyning, jf.
bekendtgorelse nr. 607 af 17. december 1976 om elforsyningslovens anvendelsesomrdde and on the basis of
authorizations for expropriation pursuant to Articles 10 to 15 of the lov om elektriske stnzrkstmmsanlzg, i
lovbekendtgorelse nr. 669 af 28. december 1977.

GERMANY

" Enttes producing, transporting or distributing electricity as defined in § 2 Absatz 2 of the Gesetz zur

Forderung der Energiewirtschaft (Energiewirtschaftsgesetz) of 13 December 1935, Last modified by the Gesetz
of 19 December 1977, and auto-production of electricity so far as this is covered by the field of application of
the Directive pursuant to Article 2, paragraph 5.

GREECE

Anuboia Emiyefpnon Hiextpiouot (Pubhc Power Corporation) set up pursuant to the law 1468 of 2 August
1950 Iepf 16pioews Anuooiag Emyeiprioews HAextpiouot, and operating pursuant to the law 57/85: dour,
pélog xai tpémog Jioiknoms xai Aertovpyfac G Kowvwvikomomuévng Anudolag medpr]anq
HAgxtpiouob.

SPAIN

Eantities producing, transporting or distributing electricity pursuant to Article 1 of the Decreto de 12 de marzo
de 1954, approving the Reglamento de verificaciones eléctricas y regularidad en el suministro dé emergia and
pursuant to Decreto 2617/1966, de 20 de octubre, sobre autorizacién administrativa en muteria le
instalaciones eléctricas.

Red Eléctrica de Esparia SA, set up pursuant to Real Decreto 91/1985.de 23 de enero.

FRANCE

Electricitz de France, set up and operating pusuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
Vélectricité et du gaz.

Entities (sociétés d'économie mixte or régies) distributing electricity and referred to in article 23 of the loi
48/1260 du 12 aofit 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre
1946 sur la nationalisation de U'électricité et du gaz.

Compagnie nationale du Rhéne.

IRELAND

The Electricity Supply Board (ESB) set up and operating pursuant to the Electricity Supply Act 1927.
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ITALY

Ente nazionale per l'energia elettrica set up pursuant to legge n. 1643,.6 dicembre 1962 approvato con Decreto
n. 1720, 21 dicembre 1965. '

Entities operadng on the basis of a concession pursuant to article 4, n. 5 or 8 of legge € dicembre 1962,
n. 1643 — Istituzione dell'Ente nazionale per la energia elettrica e trasferimento ad esso delle imprese esercenti
le industrie elettriche.

Entities operating on the basis of concession pursuant to article 20 of Decreto del Presidente delle Repubblica
18 marzo 1965, n. 342 norme integrative della legge 6 dicembre 1962, n. 1643 e norme relative al
coordinamento e all’esercizio delle attivita elettriche esercitate da enti ed imprese diverse dell'Ente nazionale per
l'énergia elettrica.
LUXEMBOURG

Compagnie grand-ducale d’électricité de Luxembourg, producing or distributing electricity pursuant to the
convention du 11 novembre 1927 concernant I'établissement et I'exploitation des réseaux de distribution
d’énergie blectrique dans le grand-duché du Luxembourg approuvée par la loi du 4 janvier 1928.

Société électrique de I'Our (SEO).
Syndicat de Communes SIDOR.

NETHERLANDS

Elektriciteitsproduktie Oost-Nederland. ' 4 L

Elektriﬁteitsbedn’jf Utrecht—Noord-Holland—Amsterdam (UNA).

Eléktriciteitsbedrijf Zuid-Holland (EZH)

Elektriciteitsproduktiemaatschappij Zuid-Nederland (EPZ).

Provinciale Zeeuwse Energie Maatschappij (PZEM).

Samenwerkende Elektriciteitsbedrijven (SEP).

Entities distributing electricity on the basis of a licence (vergunning) granted by the provmcml authorities
pursua.nt to the Provinciewet.

PORTUGAL

Electricidade de Portugal (EDP) , set up pursuant to the Decreto-Lei n? 502/76 de 30 de Junho de 1976.

Entities distributing electricity pursuant to artigo 19 do Decreto-Lei n® 344-B/82 de 1 de Setembro de 1982,
amended by Decreto-Lei n® 297/86 de 19 de Setembro de 1986. Entities producing electricity pursuant to
Decreto Lei n0 189/88 de 27 de Maio de 1988.

"Independent produd:rs of electricity pursuant to Decreto Lei n? 189/88 de 27 de Maio de 1988.

Empresa de Elecmctdade dos Agores — EDA, EP, created pursuant to the Decreto Regional n® 16/80 de 21 de

.Agosto de 1980

Empresa de Electnadade da Madeira, EP, created pursuant to the Decreto-Lei n? 12/74 de 17 de Janeiro de
1974 and regionalized pursuant to the Decreto-Lei n® 31/79 de 24 de Fevereiro de 1979, Decreto-Lei n® 91/79
de 19 de Abril de 1979.

UNITED KINGDOM

Central Electricity Generating (CEGB), and the Areas Electricity Boards producing, transporting or distributing
electricity pursuant to the Electricity Act 1947 and the Electricity Act 1957.

The North of Scotland Hydro-Electricity Board (NSHB), producing, twransporting and distributing electricity
pursuant to the Electricity (Scotland) Act 1979.

The South of Scotland Electricity Board (SSEB) producing, ransporting and distributing electricity pursuant to
the Electricity (Scotland) Act 1979.

The Northern Ireland Electricity Service (NIES), set up pursuant to the Electricity Supply (Nortbem Ireland)
Order 1972.
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ANNEX I

TRANSPORT OR DISTRIBUTION OF GAS OR HEAT

BELGIUM
Distrigaz SA operating pursuant to the loi du 29 juillet 1983.

Entities transporting gas on the basis of an authorization or concession pursuant to the loi du 12 avril 1985 as
amended by the loi du 28 juillet 1987.

Entities distributing gas and operating pursuant t0 the loi relative aux Intercommunales du 22 décembre
1986.

Local authorities, or associations of these local authorities ‘supplying heat to the public.

DENMARK

Dansk Olie og Naturgas A/S operating on the basis of an exclusive right granted pursuant to bekendtgorelse nr.
869 af 18. juni 1979 om eneretsbevilling til indfersel, forbandling, transport og oplagring af naturgas

Entities operating pursuant to lov nr. 294 af 7. juni 1972 om naturgasforsyning.

‘Entities distributing gas or heat on the basis of an approval pursuant to Chapter IV of lov om varmeforsyning,

if lovbekendtgorelse nr. 330 af 29. juni 1983.

Entities transporting gas on the basis of an authorization pursuant to bekendtgerelse nr. 141 af 13. marts 1974
om rorledningsanleg pd dansk kontinentalsokkelomrdde til transport af kulbrinter (mstallauon of pipelines on
the contmcntal shelf for the ansport of hydrocarbons).

GERMANY

Entities transporting or distributing gas as defined in § 2 Absatz 2 of the Gesetz zur Forderung der
Energiewirtschaft vom 13. Dezember 1935 (Energiewirtschaftsgesetz), as last amended by the law of
19 December 1977.

Local authorities, or associations of these local authorities supplying heat to the public.

GREECE .

DEP transporting or distributing gas pursuant to the Ministerial decision 25'83/1987 (Avdbeon ot Anubaia
Enixefpnon Ietpedaiov apuodiotitwy aYETIKGDY UE T0 wvcmcé aépw) Zvoraon rm; AEIIA AE (Anuéoia
Ernixefpnon Aepiov, Avarvuuog Eraupela).

Athens Municipal Gasworks S.A. DEFA transporting or distributing gas..

SPAIN '
Entities operating pursuant to Ley n° 10 de 15 de junio de 1987.

FRANCE
Société nationale des gaz du Sud-Ouest transporting gas.

Gaz de France, set up and operating pursuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
Vélectricité et du gaz.

Entities (sociétés d'économie mixte or régies) distributing electricity and referred to in Article 23 of the loi

48/1260 du 12 aofit 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre

1946 sur la nationalisation de l'électricité et du gaz.
. Compagnie francaise du méthane transporting gas.

Local authorities, or associations of, supplying heat to the public.

IRELAND
Irish Gas Board and operating pursuant to the Gas Act 1976 to 1987 and other entities governed by Statute.

Dublin Corporation, supplying heat to the public.
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ITALY
SNAM and SGM ¢ Montedisoi: transporting gas.

Entities distributing gas pursuant to the Testo unico delle leggi sull'assunzione diretta del pubbliéi servizi da
parte del comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578 and to the Decreto

‘del P.R. n. 902 del 4 ottobre 1986."

Entities distributing heat to the public referred to in Article 10 of the Legge 29 maggio 1982, n. 308 — Norme
sul contenimento dei consumi energetici, lo sviluppo delle fonti rinnovabili di energia, lesercizio di centrali
elettriche alimentate con combustibili diversi dagli idrocarburi. '

Local authorities, or associations of, supplying heat to the public.

LUXEMBOURG

Société de transport de gaz SOTEG SA.
Gaswierk Esch-Uelzecht SA.

Service industriel de la commune de Dudelange.
Service industriel de la commune de Luxembourg.

Local authorides, or associations of these local aunthorities supplying heat to the public.

NETHERLANDS
NV Nederlandse Gasunie

Endities ransporting or distributing gas on the basis of a licence (vergunming} granted by the local authorities
pursuant to the Gemeentewet. .

Local or provincial entities transporting or distributing gas to the public pursuant to the Gemeentewet and the
Provinciewet. :

Local authorities, or associations of these local authorities supplying heat to the public.

PORTUGAL
Petroquimica e Gas de Portugal, EP Decreto-Lei n® 346-A/88 de 29 de Setembro de 1988.

UNITED KINGDOM
British Gas plc and other entities operating pursuant to the Gas Act 1986.

Local authorides, or associations of, supplying heat to the public pursuant to the Local Government
(Miscellaneous Provisions) Act 1976.

Electricity Boards disaibuting heat pursuant to the Electricity Act 1947.
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ANNEX IV

EXPLORATION FOR AND EXTRACTION OF OIL OR GAS

. The entities granted an authorization, permit, licence or concession to explore for or extract oil and gas

pursuant to the following legal provisions:

BELGIUM

Loi du 1 mai 1939 complétée par I'arrété royal n° 83 du 28 novembre 1939 sur Pexploration et Fexploitation du
pétrole et du gaz. ’

Arrété royal du 15 novembre 1919.

" Arrété royal du 7 avril 1953.

Arrété royal du 15 mars 1960 loi au sujet de la plate-forme continentale du 15 juin 1969.
Arrdté de Pexécutif régional wallon du 29 septembre 1982.
Aﬂétei de l'exécutif flamand du 30 mai 1984.

DENMARK
Lov nr. 293 af 10. juni 1981 om anvendelse af Danmarks undergrund.
Lov om kontinentalsoklen, jf. lovbekendtgerelse nr. 182 af 1. maj 1979.

GERMANY
Bundesberggesetz vom 13. August 1980, as last amended on 12 February 1990.

GREECE
Law 87/1975 seting up DEP-EKY (ITepf idpioews Anuoolas Emxeiprioews Hetpelalov).

SPAIN )

Ley sobre Investigacién y Explotacién de Hidrocarburos de 27 de Jumio de 1974 and its implementing
decrees. )

FRANCE

Code minier (décret 56-838 du 16 aofit 1956) amended by the loi 56-1327 du 29 décembre 1956, ordonnance

58-1186 du 10 décembre 1958, décret 60-800 du 2 aofit 1960, décret 61-359 du 7 avril 1961, loi 70-1 du
2 janvier 1970, loi 77-620 du 16 juin 1977, décret 80-204 du 11 mars 1980.

IRELAND

Continental Shelf Act 1960. -

Petroleum and Other Minerals Development Act 1960.
Ireland Exclusive Licensing Terms 1975.

Revised Licensing Terms 1987.

Petroleum (Production) Act (NI) 1964.

ITALY
Legge 10 febbraio 1953, n. 136.
Legge 11 gennaio 1957, n. 6, modificata dalla legge 21 Iluglio 1967, n. 613.

LUXEMBOURG

159



N

No L 199/114 " Official Journal of the European Communities

9.8.93

160

NETHERLANDS
Mijnwet nr. 285 van 21 april 1810.
Wet opsporing delfstoffen nr. 258 van 3 mei 1967.

Mijnwet continentaal plat 1965, nr. 428 van 23 september 1965.

PORTUGAL

Decreto-Lei n? 543/74 de 16 de Outubro de 1974, n® 168/77 de 23 de Abril de 1977, n® 266/80 de 7 de
Agosto de 1980, n? 174/85 de 21 de Maio de 1985 and Despacho n? 22 de 15 de Margo de 1979.

Decreto-Lei n° 47973 de 30 de Setembro de 1967, n® 49369 de 11 de Novembro de 1969, n® 97/71 de 24 de
Marco de 1971, n® 96/74 de 13 de Margo de 1974, n® 266/80 de 7 de Agosto de 1980, n® 2/81 de 7 de
Janeiro de 1981 and n? 245/82 de 22 de Junho de 1982.

UNITED KINGDOM .

Petroleum (Production) Act 1934 as extended by the Continental Shelf Act 1964.

Petroleum (Production) Act (Northern Ireland) 1964.
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ANNEX V

EXPLORATION FOR AND Ejfl:RACITON OF COAL OR OTHER SOLID FUELS

BELGIUM

Entities exploring or extracting coal or other solid fuels pursuant to the arrété du Régent du 22 aoit 1948 and
the loi du 22 avril 1980.

DENMARK

Entities exploring or extracting coal or other solid fuels pursuant to the loubekendtgarelse nr. 531 of
10. oktober 1984.

GERMANY

Entities exploring or extracting coal or other solid fuels pursuant to the Bundesberggesetz vom 13. August
1980, as last amended on 12 February 1990.

GREECE

Public Power Corporation exploring or extracting coal or other fuels pursuant to the Mining code of 1973 as
amended by the law of 27 April 1976. Anuéoia Enixefpnan HAextpiaguon.

SPAIN

Entities exploring or extracting coal or other solid fuels pumiant to Ley 22/1 973, de 21 de julio, de Minas, as
amended by Ley 54/1980 de 5 de noviembre and by Real Decreto Legislativo 1303/1986, de 28 de junio.

FRANCE

Entities exploring extracting coal or other solid fueis pursuant to code minier (décret 58-863 du 16 aofit 1956),
as amended by the loi 77-620 du 16 juin 1977, décret 80-204 et arrété du 11 mars 1980.

IRELAND
Bord na Mona.

Entities prospecting or extracting coal pursuant to the Minerals Development Acts, 1940 to 1970.

ITALY

Carbo Sulcis SpA

LUXEMBOURG

NETHERLANDS

PORTUGAL
Empresa Carbonifera do Douro.

" Empresa Nacional de Urdnio.
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UNITED KINGDOM .
British Coal Board (BCC) set up pursuant to the Coal Industry Nationalization Act 1946.

Entities benefiting from a licence granted by the BCC pursuant to the Coal Industry Nationalization Act
1946, .

Entities exploring or extracting solid fuels pursuant to the Mineral Development Act (Northern Ireland)
1969. .
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ANNEX VI

CONTRACTING ENTITIES IN THE FIELD OF RAILWAY SERVICES -

' BELGIUM

Société nationale des chemins de fer belges/Nationale Maatschappij der Belgische Spoorwegen.

DENMARK

Danske Statsbaner (DSB) .

E;tmes operating set up pursuant to lov nr. 295 af 6. juni 1984 om privatbanerne, jf lov nr. 245 af 6. august
1977

GERMANY

Deutsche Bundesbahn

Other entities providing railway services to the public as defined in paragraph 2 Abs. 1 of. Allgememes
Euenbahngesetz of 29 March 1951.

GREECE

Opyavioués Zidnpodpbuwv EAlddog (OZE). Organization of railways in Greece (OSE).

SPAIN .

Red Nacional de Los Ferrocarniles Esparioles.
Ferrocarriles de Via Estrecha (FEVE).
Ferrocarnils de la Generalitat de Catalunya (FGC).
Eusko Trenbideak (Bilbao).

Ferrocarriles de la Generalitat Valenciana (FGV).

FRANCE ‘

Société nationale des chemins de fer francais and other réseaux ferroviaires ouverts au public referred to in the
loi d’orientation des transports intérieurs du 30 décembre 1982, titre Il, chapitre 1¢7 du transport ferroviaire.
IRELAND ' )

Iamrod Eireann (Irish Rail).

ITALY ' .
Ferrovie dello Stato

Entities providing railway services on the basis of a concession pursuant to Article 10 of Regio Decreto
9 maggio 1912, n. 1447, che approva il Testo unico delle disposizioni di legge per le ferrovie concesse
alllndustria privata, le tramvie a trazione meccanica e gli automobili.

Entities operating on the basis of a concession granted, pursuant to special laws, as referred to in Titolo XI,
Capo II, Sezione la del Regio Decreto 9 maggio 1912, n. 1447, che approva il Testo unico delle disposizioni di
legge per le ferrovie concesse all'industria privata, le tramvie a trazione meccanica e gli automobili.

Entities providing railway services on the basis of a concession pursuant to Article 4 of Legge 14 giugno 1949,
n. 410 — Concorso dello Stato per la riattivazione del pubblici servizi di trasporto in concessione.

Entities or local authorites providing railway services on the basis of a concession pursuant to Article 14 of
Legge 2 agosto 1952, n. 1221 — Provvedimenti per l'esercizio ed il potenziamento di ferrovie e di altre linee di
trasporto in regime di concessione.

LUXEMBOURG
Chernins de fer luxembourgeois (CFL).
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NETHERLANDS

* Nederlandse Spoorwegen NV.

PORTUGAL
Caminhos de Ferro Portugueses.

UNITED KINGDOM
British Railways Board.
Northern Ireland Rdibua)s..
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ANNEX VI

CONTRACTING ENTITIES IN THE FIELD OF URBAN RAILWAY, TRAMWAY, TROLLEYBUS OR
BUS SERVICES

BELGIUM .
Société nationale des chemins de fer vicinaux (SNCV)/Nationale Maatschappij van Buurtspoorwegen (NMB)

Entities providing transport services to the public on the basis of a contract granted by SNCV pursuant to
Articles 16 and 21 of the arrété du 30 décembre 1946 relatif aux transports rémunérés de voyageurs par route
effectués par autobus et par autocars.

Société des transports intercommunaux de Bruxelles (STIB),
Maatschappij van het Intercommunaal Vervoer te Antwerpen (MIVA).
Maatschappij van het Intercommunaal Vervoer te Gent (MIVG),
Société des transports intercommunaux de Charleroi (STIC),

Société des transports intercommunaux de la région liégeoise (STIL),

Société des transports intercommunaux de l'agglomération verviétoise (STIAV), and other entities set up
pursuant to the lof relative & la création de sociétés de transports en commun urbains/Wet betreﬁerzde de
oprichting van maatschappijen voor stedelijk gemeenschappelijk vervoer of 22 February 1962.°

Entities providing transport services to the public on the basis of a contract with STIB pursuant to Article 10 or
with other transport entities pursuant to Article 11 of the arrété royal 140 du 30 décembre 1982 relatif aux
mesures d'assainissement applicables & certains organismes d'intérét public dépendant du ministére des
communications.

DENMARK

- Danske Statsbaner (DSB) .

"Entities providing bus services to the public (almindelig rutekersel) on the basis of an authorization pursuant to

lov nr. 115 af 29. marts 1978 om buskarsel.

GERMANY v

Entities providing, on the basis of an authorization, short-distance transport services to the public
(Offentlichen Personennabverkebr) pursuant to the Personenbeforderungsgesetz vom 21. Mdrz 1961, as last
amended on 25 July 1989.

GREECE

Hiextpoxivnra Acwpopela Iepioxric Abnvov-ITeipaicds, (Electric buses of the Athens — Piraeus area)
operating pursuant to decree 768/1970 and law 588/1977).

Hiextpicol Zidnpbdpouor Abnvirv-ITeipasidc. (Athen-Piraeus electric railways) operating pursuant to laws
352/1976 and 588/1977.

Enixeipnon Aouxdv Zvykorvwvidyv. (Enterprise of urban'transport) operating pursuant to law 588/1977.

Kowé Tauefo Eumpd{ewg Aewgopelwv. (Joint receipts fund of buses) operatng pursuant to decree
102/1973.

POAA (dnuonxh Enixelpnon Aewpopeiwy. Pé6Sov) Roda: Municipal bus enterprise in Rhodes.

Opyavioués Acuxdv Zvyxorvwvidv Oeogalovikne. (Urban transport organizaton of Thessaloniki)
operating pursuant to decree 3721/1957 and law 716/1980.

SPAIN

Enddes providing transport services to the 'public pursuant to the Ley de Régimen local.

-Corporacién metropolitana de Madrid.

Corporacién metropolitana de Barcelona.

Entities providing urban or inter-urban bus services to the public pursuant to Articles 113 to 118 of the Ley de
Ordenacién de Transportes Terrestres de 31 de julio de 1987.

Entities providing bus services to the public, pursuant to Article 71 of the Ley de Ordinacién de Tramportes
Terrestres de 31 de julio de 1987.
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FEVE, RENFE (or Empresa Nacional de Transportes de Viajeros por. Carretera) providing bus services to the
public pursuant o the Disposiciones adicionales, Primera, de la Ley de Ordenacién de Transportes Terrestres
de 31 de julio de 1957. '

Endties providing bus services to the public pursuant to Disposiciones Transitorias, Tercera, de la Ley de
Ordenacién de Transportes Terrestres de 31 de julio de 1957,

FRANCE -

Entities providing transport services to the public pursuant to article 7-11 of the loi n° 82-1153 du 30 décembre

- 1982, transports intérieurs, orientation).

Régie autonome des transports. parisiens, Socxeté nationale des chemins de fer frangais, APTR, and other
entites. provxdmg transport services to the public on the basis of an authorization granted by the syndicat des
transports parisiens pursuant to the ordonnance de 1959 et ses décrets d’application relatifs a l'organisation des
transports de voyageurs dans la région parisienne.

larnrod Eireann (Irish Rail).

Bus Eireann (Irish Bus).

Bus Atha Cliath (Dublin Bus).

Endties providing wansport serviocs.to the public pursuant to the amended Road Transport Act 1932.
ITALY

Entides providing trapsport services of a concession pursuant to Legge 28 settembre 1939, n. 1822 —
Disciplina degli autoservizi di linea (autolinee per viaggiatori, bagagli e pacchi agricoli in regime di concessione
all’industria privata) — Article 1 as modified by Article 45 of Decreto del Preisidente della Repubblica 28
giugno 1955, n. 771.

Endties providing transport services to the public pursuant to Article 1 (15) of Regio Decreto 15 ottobre 1925,
n. 2578 — Approvazione del Testo unico. della legge sull'assunzione diretta del pubblici servizi da parte dei
comunt e delle province.

Endties operating on the basis of a concession pursuant to Article 242 or 255 of Regro Decreto 9-maggio 1912,
n. 1447, che approva il Testo unico delle disposizioni di legge per le ferrovie concesse all'industria privata, le
tramvie a trazione meccanica e gl automobili.

Endties or local authorities. operating on the basis of a concession pursuant to Article- 4 of Legge 14 giugno
1949, n. 410, concorso dello Stato per la riattivazione dei pubblici servizi di trasporto in concessione.

Entities operating on the basis of a concession pursuant to, Article 14 of Legge 2 agosto 1952, n. 1221 —
Provvedimenti per lesercizio -ed il potenziamento. di ferrovie e di altre linee di trasporto in regime di
concessione. .
LUXEMBOURG

Chemins de fer du Luxembourg (CFL).

Service communal des autobus municipaux de la ville de Luxembourg.

Transports intercommunaux du canton d’Esch-sur-Alzette (TICE). )

Bus service undertakings operating pursuant to the réglement grand-ducal du 3 février 1978 concernant les
conditions d’octroi des autorisations d’établissement et d'exploitation des services de transports routiers
réguliers de personnes rémunérées.

NETHERLANDS

Entities providing transport services-to the public pursnant to Chapter Il (Openbaar vervoer) of the Wet
Personenvervoer van 12 maart 1987.

PORTUGAL

Rodoviaria Nacional, EP.

Companbhia Carris de ferro de Lisboa.

Metropolitano de Lisboa, EP.

Servigos de Trarisportes Colectivos do Porto.
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Servicos Municipalizados de Transporte do Barreiro.
Servigos Municipélizados de Transporte de Aveiro.
Servigos 'Mum'cipalx'zados de Transporte de Braga.
Servicos Municipalizados de Transporte de Coimbra.
Servigos Municipalizados de Trarsporte de Portalegre.

UNITED KINGDOM

Entities providing bus setvices to the public pursuant to the London Regional Transport Act 1984.
Glasgow Underground.

Greater Manchester Rapid Transit Company.

Docklands Light Railway.

Lordon Underground Ltd.

British Railways Board.

Tyne and Wear Metro.
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ANNEX vl

CONTRACTING ENTITIES IN THE FIELD OF AIRPORT FACILITIES

BELGIUM

Régie des voies aériennes set up pursuant to the arrété-loi du 20 novembre 1946 portant création de la régie des
voies aériennes amended by arrété royal du S octobre 1970 portant refonte du statut de la régle des voies
aériennes. .

DENMARK

Airports operating on the basis of an authorization pursuant to § 55, stk. .1, lov om luftfar, jif.
lovbekendigorelse nr. 408 af 11. september 1985.

GERMANY

Airports as defined in Article 38 Absatz 2 no of the Luftverkebrszulassungsordnung vom 19. Mdrz 1979, as last
amended by the Verordnung vom 21. Juli 1986.

GREECE

Airports operatixig pursuant to law 517/1931 setting up the civil aviation service (Ynnpeala Iloditikig
Aegponoplag (YIIA)).

International airports operating pursuant to presidential decree 647/981.

SPAIN

Airports managed by Aeropuertos Nacionales operating pursuant to the Real Decreto 278/1982 de 15 de
octubre de 1982.

FRANCE

Aéroports de Paris operating pursuant to titre V, articles L 251-1 2 252-1 du code de l'aviation civile.
Aéroport de Bale - Mulbouse, set up pursuant to the convention franco-suisse du 4 juillet 1949..

Airports as defined in article L 270-1, code de l'aviation civile.

Airports operating pursuant to the cahier de charges type d’une concession d'aéroport, décret du € mai
1955. )

Airports operating on the basis of a convention d'exploitation pursuant to article L/221, code de l'aviation
civile.

IRELAND

Airports of Dublin, Cork and Shannon managed by Aer Rianta — Irish Airports.

Airports operating on the basis of a Public use License granted, pursuant to the Air Navigation and Transport
Act No 23 1936, the Transport Fuel and Power Transfer of Departmental, Administration and Ministerial
Functions Order 1959 (SI No 125 of 1959) and the Air Navigation (Aerodromes and Visual Ground Aids)
Order 1970 (SI No 291 of 1970).

ITALY

Civil Stat. airports (aerodroal civili istituiti dallo Stato referred to in” Article 692 of the Codice della
navigazione, Regio Decreto 30 marzo 1942, n. 327.

Entities operating airport facilities on the basis of a concession granted pursuant to Article 694 of the Codice
della navigazione, Regio Decreto 30 marzo 1942, n. 327. . .
LUXEMBOURG

Aéroport de Findel.

NETHERLANDS

Airports operating pursuant to Articles 18 and following of the Luchtyaartwet of 15 January 1958, amended
on 7 june 1978,
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PORTUGAL ' ' -
" Airports managed by Aeroportos de Navegagdo Aérea (ANA), EP pursuant to Decreto-Lei n? 246/79.
.Aeroporto do Funchal and Aeroporto de Porto Santo, regionalized pursuant to the Decreto-Lei n? 284/81.

UNITED KINGDOM
Airports managed by British Airports Authority plc.
Airports which are public limited companies (plc) pursuant to the Aérports Act 1986. -
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ANNEX IX

~

CONTRACTING ENTITIES IN THE FIELD OF MARITIME OR INLAND PORT OR OTHER
TERMINAL FACILITIES

BELGIUM

Société anonyme du canal et des installations maritimes de Bruxelles.

Port autonome de Liége.

Port autonome de Namur.

Port autonome de CbarIer.oi.

Port de la ville de Gand.

La Compagnie des installations maritimes de Bruges — Maatschappij der Brugse haveninrichtingen.

Société intercommunale de la rive gauche de VEscaut — Imtercommunale maatschappij van de linker
Scheldeoever (Port d’Anvers). ’

" Port de Nieuwport.

Port d’Ostende.’

DENMARK .

Ports as defined in Article 1, I to LIl of the bekendtgereise nr. 604 af 16. december 1985 om hvilke havne der er
omfattet af lov om trafikbhavne, jf. lov nr. 239 af 12. maj 1976 om trafikbavne.

GERMANY

Seaports owned totally or pardally l?y territorial authorities (Lander, Kreise, Gemeinden).

Inland ports subject to the Hafenordnung pursuant to the Wassergesetze der Lander.

GREECE

Piraeus port (Opyaviauéc Awévoc Hepaichc) set up pursuant to Emergency Law 1559/1950 and Law
1630/1951. '

Thessaloniki porr (Opyaviouéc Awévog Ocgoaiovixng) set up pursuant to decree N.A. 2251/1953,

Other ports governed by-presidential decree 649/1977 (NA. 649/1977) Enontela, opydvwan Acitovpylag,
Sloicnticée €Aeyxoc Auévwy. (supervision, organization of functioning and administrative control).

SPAIN

Puerto de Huelva set up pursuant to the Decreto de 2 de octubre de 1969, n° 2380/69. Puertos y Faros. Otorga
Régimen de Estatuto de Autonomia al Puerto de Huelva.

Puerto de Barcelona set up pursuant to the Decreto de 25 de agosto de 1978, n° 2407/78, Puertos y Faros.
Otorga al de Barcelona Régimen de Estatuto de Autonomia.

Puerto de Bilbao set up pursuant to the Decreto de 25 de agosto de 1978, n° 2048/78. Puertos y Faros. Otorga
al de Bilbao Régimen de Estatuto de Autonomia.

Puerto de Valencia set up pursuant to the Decreto de 25 de agosto de 1978, n° 2409/78. Puertos y Faros.

- Otorga al de Valencia Régimen de Estatuto de Autonomia.

Juntas de Puertos operating pursuant to the Lei 27/68 de 20 de jumio de 1968; Puertos y Faros. Juntas de
Puertos y Estatutos de Autonomia and to the Decreto de 9 de abril de 1970, n° 1350/70. Juntas de Puertos.
Reglamento.

Ports managed by the Comisién Administrativa de Grupos de Puertos, operating pursuant to the Ley 27/68 de
20 de junio de 1968, Decreto 1958/78 de 23 de junio de 1978 and Decreto 571/81 de 6 de mayo de 1981.

" Ports listed in the Real Decreto 989/82 de 14 de mayo de 1982. Puertos. Clasificacién de los de interés

general.
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FRANCE
Port autonome de Paris set up pursuant to loi 68/917 du 24 octobre 1968 relative au port autonome de
Faris. :

Port autonome de Strasbourg set up pursuant to the convention du 20 mai 1923 éntre UEtat et la ville de
Strasbourg relative & la constitution du port rhénan de Strasbourg et & l'exécution de travaux d'extension de ce
port, approved by the loi du 26 avril 1924.

Other inland waterway ports set up or mgmaged pursuant to article 6 (navigation intérieure) of the décret
69-140 du 6 février 1969 relatif aux concessions d'outillage public dans les ports maritimes.

" Ports autonomes operating pursuant to articles L 111-1 et suivants of the code des ports maritimes.

Ports non autonomes operating pursuant to articles R 121-1 et suivants of the code des ports maritimes.

Ports managed by regional authorities (départements) or operating pursuant to a concession granted by the
regional authorities (départements) pursuant to article 6 of the loi 86-663 du 22 juillet 1983 complétant la loi
83-8 du 7 janvier 1983 relative & la répartition de compétences entre les communes, départements et VEtat.

IRELAND
Ports operating pursuant to the Harbour Acts 1946 to 1976.
Port of Dun Laoghaire operating pursuant to the State Harbours Act 1924.

Port of Rosslare Harbour operating pursuant to the Finguard and Rosslare Railways and Harbours Act
1899,

ITALY

State ports and other ports managed by the Capitaneria di Porto pursuant to the Codice della navigazione,
Regio Decreto 30 marzo 1942, n. 32.

Autonomous ports (enti portuali) set up by special laws pursuant to Article 19 of the Codice della navigazione,
Regio Decreto 30 marzo 1942, n. 327.

LUXEMBOURG

Port de Mertert set up and operating pursuant to loi du 22 juillet 1963 relative & laménagement et &

lexploitation d’un port fluvial sur la Moselle. -

NETHERLANDS ,
Havenbedrijuen, set up and operating pursuant to the Gemeentewet van 29 juni 185 1.

Havenschap Vlissingen, set up by the wet van 10 september 1970 houdende een gemeenschappelijke regeling
tot oprichting van het Havenschap Vlissingen.

Havenschap Terneuzen, set up by the wet van 8 april 1970 houdende een gemeenschappelijke regeling tot
oprichting van het Havenschap Terneuzen.

Hayvenschap Delfzijl, set up by the wet van 31 juli 1957 houdende een gemeenschappel:jke regeling tot
oprichting van het Havenschap Delfzijl.

Industrie- en havenschap Moerdijk, set up by gemeenschappelijke regeling tot oprichting van het Industrie- en
havenschap Moerdijk van 23 oktober 1970, approved by Koninklijke Besluit nr. 23 van 4 maart 1972.

PORTUGAL

Porto do Lisboa set up pursuant to Decreto Real do 18 de Fevereiro de 1907 and operating pursuant to '

Decreto-l.ei n? 36976 de 20 de Julbo de 1948.
Porto do Douro e Leixges set up pursuant to Decreto-Lei n? 36977 de 20 de Julho de 1948.
Porto de Sines set up pursuant to Decreto-Lei n? 508/77 de 14 de Dezembro de 1977.

Portos de Setubal, Aveiro, Figueira de Foz, Viana do Castelo, Portimdo e Faro operatmg pursuant to the
Decreto-Lei n? 37754 de 18 de Fevereiro de 1950.

UNITED KINGDOM

Harbour Authorities within the meaning of Section 57 of the Harbours Act 1964 providing port facilides to
carriers by sea or inland waterway.
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ANNEX X

OPERATION OF TELECOMMUNICATIONS NETWORKS OR PROVISION
OF TELECOMMUNICATIONS SERVICES

BELGIUM

Régie des télégraphes et des téléphones/Regie van Telegrafie en Telefonie.

DENMARK

Kjobenhavns Telefon Aktieselskab.
Jydsk Telefon.

Fyns Telefon.

Statens Teletjeneste.

Tele Sonderjylland.

GERMANY »
Deutsche Bur;despost — Telekom.

Mannesmann — Mobilfunk GmbH.

‘GREECE

OTE/Hellenic Telecommunications Organization.

SPAIN
Compatnia Telefénica Nacional de Esparna.

FRANCE

Direction générale des télécommunications.
Transpac.

Telecom service mobile.

Société frangaise de radiotéléphone.

IRELAND

Telecom Eireann.

ITALY

Amministrazione delle poste e delle telecommunx'caziorq‘.
Azienda di stato per i servizi telefonici.

Societd italiana per Uesercizio telefonico SpA.

Ttalcable. '

Telespazio SpA.

LUXEMBOURG

Administration des postes et télécommunications.

NETHERLANDS
Koninklijke PTT Nederland NV and subsidiaries (1).

(1) Except PTT Post BV.
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PORTUGAL _
Telefones de Lisboa e Porto, SA.
Companbhia Portuguesa Rédio Marconi.

Correios e Telecomunicagoes de Portugal.

UNITED KINGDOM

British Telecommunications plc.

Mercury Communications Lid.

City of Kingston upon Hull.

Racal Vodafone.

Telecoms Securicor Cellular Radio Ltd (Celinet).
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ANNEX XI

LIST OF PROFESSIONAL ACTIVITIES AS SET OUT IN THE GENERAL INDUSTRIAL
CLASSIFICATION OF ECONOMIC ACTIVITIES WITHIN THE EUROPEAN COMMUNITIES

Subgroups
Classes Groups and Description
items
/
50 BUILDING AND CIVIL ENGINEERING .
500, General building and civil engineering work (without any particular
specification) and demolition work
500.1 General building and civil engineering work (without any particular
specification)
500.2 Demolition work
501 Construction of flats, office blocks, hospitals and other buildings, both
residential and non-residential
501.1 General building contractors
501.2 Roofings ’
501.3 Construction of chimneys, kilns and furnaces .
501.4 Water-proofing and damp-proofing
501.5 Restoration and maintenance of outside walls (repointing, cleaning,
’ etc.)
501.6 Erection and dismantlement of scaffolding
501.7 Other spedialized activities relating to construction work (including
carpentry)
502 Civil engineering: construction of roads, bridges, railways, etc.
502.1 General civil engineering work
502.2 Earth-moving (navvying)
502.3 Construction of bridges, tunnels and shafts; drillings
502.4 Hydraulic engineering (rivers, canals, harbours, flows, lochs and
dams)
502.5 Road-building (including specialized construction of airports and
runways)
502.6 Spedialized construction work relating to water (i.e. to irrigation land
_ drainage, water supply, sewage disposal, sewerage, etc.)
502.7. Specialized activities in other areas of civil engineering
503 Installation (fittings and fixtures)
503.1 General installation work '
503.2 Gas fitting and plumbing, and the installaton of sanitary equipment -
503.3 Installation of heating and ventilating apparatus (central heating,
air-conditioning, ventilation)
503.4 Sound and heat insulation; insulation against vibration
503.5 Electrical fittings .
503.6 Installation of aerials, lightning conductors, telephones; etc.
504 Building completion work
504.1 General building completion work
504.2 Plastering
504.3 Joinery, primarily engaged in the after assembly and/or installation
(including the laying of parquet flooring)
504.4 Painting, glazing and paper-hanging
504.5 Tiling and otherwise covering floors and walls
504.6 Other building completion work (putting in fireplaces, etc.)
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10.

11,

12.

13.

14.

15.

ANNEX X1

A. OPEN PROCEDURES

. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entity.

Nature of the contract (supply, works or service, where appropriate, state if it is a framework
agreement).

Categ‘ory of service within the sense of Annex XVI A or XVI B and description (CPC classification).

. Place of delivery, site or place of performance of service.

For supplies and works:
(a) nature and quantity of the goods to be supplied;
or )
nature and extent of the services to be provided and general nature of the work;

(b) indication of whether the suppliers can tender for some and/or all the goods required. If, for works
contracts, the work or the contract is subdivided into several lots, the order of size of the different lots
and the possibility of tendering for one, for several or for all the lots;’

{c) for works contracts:

Information conccrning.t.he purpose of the work or the contract where the latter also involves the
drawing up of projects. . o

. For services:

(a) indication whether the execution of the service is by law, regulation, or administrative provision

reserved to a particular profession;
(b) reference of the law, regulation or administrative provision; ~

(c) indication whether legal persons should indicate the names and professional qualification of the staff to
be responsible for the execution of the services;

(d) indication whether suppliers can tender for a part of the services concerned.

. Authorization to submit variants.

Derogation from the use of European specifications, in accordance with Article 13 (6).

. Time limits for delivery or completion or duration of service contract.

. (a) Address from which the contract documents and additional documents may be requested.

(b) Where appropriate, the amount and terms of payment of the sum to be paid to obtain such
documents. . '

(a) Final date for receipt of tenders.
(b) Address to which they must be sent.
(c) Language or languages in which they must be drawn up.

(a) Where appropriate, the persons authorized to be present at the opening of tenders.

(b) Date, hour and place of such opening.
Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the provisions in which they are
contained.

Where appropriate, the legal form to be taken by the grouping of suppliers, contractors or service
providers to whom the contract is awarded.

Minimum economic and technical conditions required of the supplier, contractor or provider to whom the
contract is awarded.
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.16.
17.

18.
19.

20.
21.

Period during which the tenderer is bound keep orpen his tender.

Criteria for the award of the contract. Criteria other than that of the lowest pncc shall be mentioned where
they do not appear in the contract documents.

Other information.

Where appropriate, the reference to publication of the periodic information noucc in the Official Journal
of the European Communities to which the contract refers.

Date of dispatch of the notice by the contracting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).
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10.

11.
12.
13.

14,

1s.
16.

17.

18.
19.

B. RESTRICTED PROCEDURES

. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entity.

. Nawure of the contract (supply, works or service, whexe appropnate, .state if it is a framework

agreement).

Category of service within the sense of annex XVI A or XVI B and description (CPC classification).

. Place of delivery, site or place of performance of service.

. For supplies and works:

(a) nature and quantity of the goods to be supplied;
or
nature and extent of the services to be provided and general nature of the work;

(b) indication of whether the supphcrs can tender for some and/or all the goods requu'ed If, for works
contracts, the work or the contract is subdivided into several lots, the order of size of the different lots
and possibility of tendering for one, for several or for all the lots;

(c) for works contracts:

information. concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects. .

For services: .

{a) indication whether the execution of the service is by law, regulation, or administrative provision
reserved to a particular profession;

(b) reference of the law, regulation or administrative provision;

(c) indication whether legal persons should indicate the names and professional quahﬁcanon of the staff to
be reponsible for the execution of the services;

(d) indication whether suppliers can tender for a part of the services concerned;
Authorization to submit variants.

Derogation from the use of European spleciﬁcations, in ;wordma with Article 18 (6).
Time Limits for delivery or completion or duration of service contract.

Where appropriate, the legal form to be taken by the grouping of supphus, contractors or providers to
whom the contract is awarded.

(a) Final date for receipt of requests to participate.
(b) Address to which they must be sent.
(c) Language or languages in which they must be drawn up. -

Final date for dispatch of invitations to tender.
Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment -and/or references to the texts in which these are
contained. .

Information concerning the supplier's, contractor’s or provider’s position and minimum economic and
technical conditions required of him.

Criteria for the award of the contract where they are not mentioned in the invitation to tender.
Other information.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
of the European Communities to which the contract refers.

Date of dispatch of the notice by the contacting entities.

Date of receipt of the notice by the Office for Offical Publications of the European Communities (to be
supplied by the said Office).
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10.

11.

12.

13.

14,

15.
16:

17.
18.

C. NEGOTIATED PROCEDURES

Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity . .

Nature of the contract (supply, works or service, where appropriate, state if it is a framework
agreement). .

Category of service within the sense of Annex XVI A or XVI B and description (CPC classification).

Place of delivery, site or place of performance of service.

.. For supplies and works:

(a) nature and quantity of the goods to be supplied;
or
nature and extent of the services to be provided and general nature of the work;

(b} indication of whether the suppliers can tender for some and/or all the goods required. If, for works
contracts, the work or the contract is subdivided into several lots, the order of size of the different lots
and the possibility of tendering for one, for several or for all the lots;

(c) for works contracts:
Information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

For services:

(a) indication whether the execution of the service is by law, regulation, or administrative provision
reserved to a particular profession;

(b) reference of the law, regulation or administrative provision;

{c) indication whether legal persons should indicate the names and professional qualification of the staff to
be reponsible for the execution of the services;

(d) indication whether suppliers.can tender for a part of the services concerned.
Derogation from the use of European specifications, in accordance with Artcle 18 (6).
Time limits for delivery or completion or duration of service contract.

{a) Final date for receipt of tenders.

(b) Address to which they must be sent.

{c) Language or languages in which they must be drawn up.
Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the texts in which these are
contained. .

Where appropriate, the legal form to be taken by the grouping of suppliers, contractors or providers to
whom the contract is awarded.

Information concerning the supplier’s, contractor’s or provider’s position and minimum economic and
technical conditions required of him.

Where appropriate, the names and addresses of suppliers, contractors or providers alreaﬂy selected by the
contracting entity.

Where applicable, date(s) of previous publications in the Official Journal of the European
Communities. '

Other information.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
of the European Communities to ‘which the contract refers. ’

Date of dispatch of the notice by the contracting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office). ' ' ’
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ANNEX XIIT

NOTICE ON THE EXISTENCE OF A QUALIFICATION SYSTEM

1. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity.. .

2. Purpose of the qualification system.

3. Address where the rules concerning the qualification system can be obtained (if different from the address
mentioned under 1).

4, Where applicéble, duration of the qualification system.
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ANNEX X1V

PERIODIC INFORMATION NOTICE

A. For supply contracts -

1.

Name, address, telephone number, telegraphic address, telex and telecopier number of the com:ractmg
entity or the service from which additional information may be obtained.

Nature and quantity or value of the services or products to be supplied.

(a) Estimated date of the commencement of the procedures of the award of the contraci(s) (if
known).

(b) Type of award procedure to be used.
Other information (for example, indicate if a call for comperition will be published later).”
Date of dispatch of the notice by the contracting mﬁﬁes.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).

B. For works contracts

1.

2.

Narne, address, telegraphic address, telephone, telex and telecopier number of the contracting eatity.

(a) Site.

(b) Narure and extent of the services to be provided, the main characteristics of the work or of the lots
by reference to the work.

(c) An estumate of the cost of the service to be provided.

. (a) Type of award procedure to be used.

(b) Date scheduled for initiating the award procedures in respect of the contract or contracts.
(c) Date scheduled for the start of the work.

(d) Planned timetable for completion of the work.
Terms of financing of the work and of price revision.

Other information (for example, indicate if a call for competition will be published later).

. Date of dispatch of t}ie notice by the contracting entities.

Date of receipt of the notice by the Office for Official Pubhcauons of the European Communities (to be
supplied by the said Office).

C. For service contracts

1.

Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity or the service from which additional information may be obtained.

Intended total procurement in each of the service categories listed in Annex XVI A.

(a) Estimated date of the commencement of the procedures of the award of the contract(s) (if
known).

(b) Type of award procedure to be used.

Other information (for example, indicate if a call for competition will be published later).

. Date of dispath of the notice by the contracting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).
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10.
11.

12,
13.
14,

1s5.

16.

17.
18,

19.
20.

© @ N

ANNEX XV
NOTICE ON CONTRACTS AWARDED

I. Information for publication in the Official Journal of the European Communities

. Name and address of the contracting entity.

. Nature of the contract (supplies, works or services; where appropriate state if it is a framework

agreement).

. At least a summary indication of the nature of the products, works or services provided.

. (a) Form of the call for competition (notice on the existence of a qualification procedure; periodic

information notice; call for tenders).
{b) Reference of publication of the notice in the Official Journal of the European Communities.

(c) In the case of contracts awarded without a prior call for competition, indication of the relevant
provision of Article 20 (2), or Article 16. :

Award procedure (open, restricted or negotiated).

Number of tenders received.

. Date of award of the contract.

. Price paid for bargain purchases pursuant to Article 20 (2) (j).

Name and address of successful supplier(s), contractor(s) or service provider(s).
State, where appropriate, whether the contract has been, or may be, subcontracted.
Optional i.nformaﬁon:

— value and share of the contract which may be subcontracted to third parties,
— award criteria, )

— price paid (or range of prices).

11. Information not intended for publication
Number of contracts awarded (where an award has been split between more than one supplier). -
Value of each contract awarded.

Country of origin of the product or service (EEC origin or non-Community origin; if the latter, broken
down by third country).

Was recourse made to the excepuons to the use of European . specifications provided for under
Article 18 (6). If so, which?

Which award criteria was used (most economically advantageous; lowest price; criteria permirted
pursuant to Article 35)?

Was the contract awarded to a bidder who submitted a variant, in accordance with Article 34 (3)?

Were any tenders excluded on the grounds that they were abnormally low, in accordance with
Article 34 (5)?

Date of transmission of the notice by the contracting entities.

In the case of contracts for services listed in Annex XVI B, agreement by the contracting cnnty to
publicacion of the norice (Amcle 24 (3)).
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ANNEX XVI A

SERVICES IN THE SENSE OF ARTICLE 15

Category Subject CPC reference No -
1 Maintenance and repair services 6112, 6122, 633, 886
2 Land transport services (!), including armoured car 712 (except 71235),

_services, and courier services, except transport of mail 7512, 87304
3 Air transport services of passengers and freight, except 73 (except 7321)
transport of mail
4 Transport of mail by land (1) and by air 71235, 7321
5 Telecommunications services (2) 752
6 Financial services ex 81
(a) Insurance services 812, 814
(b) Banking and investment services (%)
7 Computer and related services 84
8 R&D services (4) 85
5 Accounting, auditing and book-keeping services 862
10 Market research and public opinion polling services 864
11 Management consulting services (5) and related services 865, 866
12 Architectural services; . 867
Engineering services and integrated engineering services; )
Urban planning and landscape architectural services;
Related scientific and technical consulting services;
Technical testing and analysis services
13 Advertising services 871
14 Building-cleaning services and property management 874
services 82201, 82206
15 Publishing and printing services on a fee or contract basis 88442
16 Sewage and refuse disposal services; sanitation and similar 94

services

(1) Excepr for rail transport services covered by category 18.
(2) Except voice telephony, telex, radiotelephony, paging and satellite services. '
{?) Except contracts for the issue, sale, purchase or transfer of securities or other financial instruments, and central bank

services.

() Except research and development service contracts other than those where the benefits accrue exclusively to the contracting
entity for its use in the conduct of its own affairs on condition that the service provided is wholly remunerated by the
contracung entiry.

(%) Except arbitration and condiliation services.
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ANNEX XVI B

SERVICES IN THE SENSE OF ARTICLE 16

Category Subjeét CPC reference No
17 Hotel and restaurant services 64
18 Transport services by rail 711
19 Water -transport services 72
20 Supp_'orting and auxiliary transport services 74 )
21 Legal services 8%1
22 Personnel placement and supply services 872
23 Invcstigation'and security services (except armoured car 873 (except 87304)
services)
24 Education and vocational education services 92
25 Health and social servic&s‘ 93
26 Recreational, cultural and sporting services 96
27 Other services
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ANNEX XVII

DESIGN CONTEST NOTICES

. Name, address, telegraphic address, telephone, telex and fax numbers of the contracting entity and of the

service from which the relevant documents may be obtained.

. Project description.
. Nature of the contest: open or restricted.
. In the case of open contests: final date for receipt of projects.

. In the case of restricted contests:

(a) the envisaged number of participants, or range; -
(b) where applicable, names of already selected participants;.
(c) the criteria to be applied in the selection of participants;

(d) final date for receipt of requests to participate.

. Where applicable, indication whether participation is reserved to a particular profession.
. Criteria to be applied in the evaluation of projects.

. Where applicable, names of selected members of the jury.

. Indication whether the decision of the jury is binding for the authority.

10.
11.
12.
13.
14,
15.

Where applicable, the number and value of the prizes to be awarded.

Where applicable, details on payments to all pardcipants.

Indication whether the prizewinners are entitled to be awarded .any follow-up contracts.
Other informatioﬁ.

Date of dispatch of the notce.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

ANNEX XV

RESULTS OF DESIGN CONTESTS

Name, address, telegraphic ad&ss, telephone, telex and fax numbers of the contracting entity.
Project description.

Total number of parricipants.

Number of foreign participants.

Winner(s) of the contest.

Where applicable, the prize(s).

Other information. N .
Reference of the design contest notice.

Date of dispatch of the notce. ‘

Date of receipt of the notice by the Office for Official Publications of the European Communities.
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Commission communication concerning the interpretation of the expressions ‘hard coal’ and
‘run-of-mine brown coal’ mentioned in Annex I of the Treaty estabilishing the European Coal
and Steel Community !

(86/C 254/02)-

The Commission has been informed by a Member State (Spain) that in the geological
formations of that country there exist deposits of solid fuels of varying degrees of car-
bonization which are exploited economically. These various solid fuels are usually referred to
in Spain by the trade names ‘anthracite’, ‘hard coal’, ‘black lignite’ and ‘brown lignite’.

In $pite of the fact that the expressions ‘hard coal’ and ‘run-of-mine brown coal’ are not
precisely defined in Annex I of the ECSC Treaty, there is no doubt, on the basis of the
prevailing interpretation and practical application of the Treaty in other coal-producing
Member States (Belgium, Germany, France, United Kingdom) that ‘anthracite’ and *hard coal’
in Spain correspond to the expression ‘hard coal’ in Annex I of the Treaty. In the same way,
there is no doubt that the Spanish ‘brown lignite’ corresponds to the expression ‘run-of-mine
brown coal’ in Annex I of the Treaty.

With the accession of Spain to the European Coal and Steel Community, however, the
question arises of how Spanish ‘black lignite’ is to be classified. The question of coal
classification also arises for other coal deposits in the Mediterranean basin, and concerns the
I’Arc (France) and Sulcis (Italy) coalfields. Production in the Sulcis field will be re-opened
within a few years.

In order to clarify the problems of coal classification the Commission has had a scientific study
made. On the basis of this scientific study, the Commission classifies the coals in question from
the three abovementioned Member States as follows:

— the fuel known to the trade in Spain as ‘black lignite’ form the Teruel, Mequinenza,
Pirenaica and Baleares coalfields, together with the coal to be produced from the Italian
Sulcis coalfield (Sardinia) are considered as hard coal in the sense of Annex I of the ESCS
Treaty;

— the coal produced in the French I'Arc coalfield (Gardanne) is classified as run-of-mine
brown coal in the sense of Annex I of the ECSC Treaty.
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Official Journal of the European Comimunities

No L 292/11

DECISION OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE
MEMBER STATES OF THE EUROPEAN COAL AND STEEL COMMUNITY,
MEETING WITHIN THE COUNCIL

of 7 November 1977

concerning Community surveillance of imports of hard coal originating in third
countries

(77/707/ECSC)

THE REPRESENTATIVES OF THE GOVERNMENTS OF
THE MEMBER STATES OF THE EUROPEAN COAL
AND STEEL COMMUNITY, MEETING WITHIN THE
COUNCIL,

In agreement with the Commission,

HAVE DECIDED AS FOLLOWS :

Article 1

Without prejudice to the provisions of the Treaty esta-
blishing the Europcan Coal and Stecl Community,
this Decision shall apply to imports of hard coal
(Code No 3,100 in Anncex 1 to the Treaty) into the
Member States.

Article 2

Imports of hard coal originating in third countries
into the Member States shall be subject to Commu-
nity surveillance in order that the Commission may
be able regularly and better to judge developments in
all Community coal markets, with particular regard to
imports of hard coal originating in third countrics.

Article 3

1. Pursuant to Article 2 and in order to supplement
the information which th¢ Commission receives from
Governments and undertakings concerning coking
coal imports originating in third countries, Member
States shall inform the Commissiun of the following
for each quarter of the calendar year:

— hard coal imports in tonnes (units of mass, t = t)
with indication, if possible precise, of the net

lower calorific value as received (net lower calorific
value as reccived) expressed as kilojoules per kilo-
gram (kJ/kg), for use in electric power stations or
installations for the combined production of heat
and electricity,

— average quarterly cif free-at-frontier prices of these
hard coal imports per tonne (t = t).

2.  The information referred to in paragraph 1| shall
be communicated to the Commission within 40 days
of the end of each quarter broken down, as far as the
tonnages referred to in the first indent of paragraph 1
are concerned, by country of origin, except where less
than threce enterprises are involved, and by length of
contract (one year and longer or less than one year).

Article 4

All information supplied pursuant to Article 3 shall
be confidential. This provision shall not, however,
prevent general or summary information from being
supplied to the Member States in terms which prec-
lude the reconstruction of financial information about
individual deliveries.

‘Article 5

Member States shall take all necessary measures for
the application of this Decision.

Done at Brussels, 7 November 1977.

The President
A. HUMBLET
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(Acts whose publication is not obligatory)

COUNCIL

DECISION OF THE REPRESENTATIVES OF THE GOVERNMENTS OF THE
MEMBER STATES OF THE EUROPEAN COAL AND STEEL COMMUNITY,
MEETING WITHIN THE COUNCIL

of 26 February 1985

amending Decision 77/707/ECSC concerning Community surveillance “of
imports of hard coal originating in third countries

(85/161/ECSC)

THE REPRESENTATIVES OF THE GOVERNMENTS OF

. THE MEMBER STATES OF THE EUROPEAN COAL
AND STEEL COMMUNITY, MEETING WITHIN THE -

COUNCIL,

in agreement with the Commission,

HAVE DECIDED AS FOLLQWS:

Article 1

Decision 77/707/ECSC{") is hereby amended as
follows :

i.

Article 3 (2) is replaced by the following:

‘2. The information referred to in paragraph 1
shall be communicated to the Commission within
80 days of the end of each quarter, broken down by

" the country of origin and by length of supply

contract (one year and longer or less than one
year).

. Article 4 is replaced by the following :

‘Article 4

The Commission shall ensure that the information
supplied pursuant to Article 3 remains confidential

and is handled by officials who are bound by
professional secrecy.

This provision shall not, however, prevent the
Commission from publishing general or summary
information, but at the earliest on the expiry of 80
days following the end of each quarter, in a form
which, in respect of statistical secrecy, meets the
following requirements :

— no financial data shall be published if less than
four companies undertake more than 75.% of
the imports from the country of origin in each
quarter,

— publication of information must be in such
terms as to preclude the reconstruction of
financial information about individual delive-
ries.

Article 2

Member States shall take the measures mecessary to
implement this Decision.

Done at Brussels, 26 February 1985.

The President
F. PANDOLFI

() OJ No L 292, 16. 11. 1977, p. 11.
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COMMISSION DECISION No 3632/93/ECSC
of 28 December 1993
establishing Community rules for State aid to the coal industry

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Coal and Steel Community, and in particular Article 95
(1) thereof, :

Having consulted the Consultative Committee, the Euro-
pean Parliament and with the unanimous assent of the
Council,

Whereas Article 4 (c) of the Treaty prohibits all State aid
to the coal industry in any form whatsoever, whether
specific or non-specific ;

Whereas structural changes on the international and
Community energy markets have been forcing the coal
industry in the Community to make major moderniza-
tion, rationalization and restructuring efforts since the
early 1960s; whereas, added to the competition from
crude oil and natural gas, there has been growing pressure
from "coal imported from outside the Community;
whereas, as a result, many undertakings in the Commu-
nity are in financial difficulties and require State aid;

Whereas since 1965 the High Authority/Commission has
on a number of occasions laid down rules to reconcile
State aid to the coal industry with the objectives of the
Treaty ; whereas each new set of aid rules has been
tailored to developments in the economy in general, and
in particular to developments in the energy market and
the coal market in the Community;

Whereas all the Decisions in question laid down objec-
tives and principles guaranteeing that State aid was in the
common interest, was strictly necessary in terms of
volume and duration, and in no way disturbed the func-
tioning of the common market ; whereas Member States
also undertook to obtain prior authorization from the
High Authority/Commission before granting aid ;
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Whereas although Commission Decision 2064/86/ECSC
of 30 June 1986 establishing Community rules for State
aid to the coal industry (') has enabled varying degress of
further restructuring, modernization and rationalization to
take place in the coal industry with a view to increasing
competitiveness, most coal production in the Community
remains uncompetitive vis-d-vis imports from outside the
Community, despite a considerable increase in producti-
vity and a major reduction in employee numbers in this
sector ;

Whereas the scope for rationalization in the coal industry
in the Community is limited by unfavourable geological
conditions; whereas, therefore, these rationalization
measures must be backed up by restructuring measures in
order to improve the competitive position of the Commu-
nity coal industry ;

Whereas, in order to attain this objective, more financial
resources are needed than the undertakings themselves
can provide ; whereas the Community similarly does not
have at its disposal the resources needed to finance this
process ; whereas continuation of a Community system of
aid is proving indispensable ;

Whereas the measures taken may, in accorance with the
ECSC Treaty provisions, form part of a concept for the
diversification of energy supply and suppliers, including
national energy resources, in the context of existing
energy concepts ;

Whereas the world market in coal is stable with abundant
supplies from a wide variety of geographical sources, with
the result that even in the long term and with increased
demand for coal the risk of persistent interruption of
supply, although it cannot be ruled out totally, is never-
theless minimal ;

Whereas most of the coal imported into the Community
comes from the Community’s partners in the Interna-
tional Energy Agency (IEA) or from States with which the
Community and/or the Member States have signed trade
agreements and which cannot be considered high-risk
suppliers ;

() OJ No L 177, 1. 7. 1986, p. 1.
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Whereas, despite the inevitable restructuring and closures,
care must be taken to minimize the social and regional
impact of these changes, when continuing the Commu-
nity's policy in this sector, which must take account of
the precarious social situation of mining regions, in parti-
cular in the context of the principle of economic and
social cohesion ;

Whereas the Community is therefore confronted with a
situation for which no provision is made in the Treaty but
on which action must nevertheless be taken; whereas,
under these circumstances, the first paragraph of Article
95 of the Treaty must be invoked in order to allow the
Community to continue to pursue the objectives set out
in the opening Articles of the Treaty and, to this end, to
establish new Community rules for aid to the coal
industry ;
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Whereas the Community must progressively bring about
conditions which will of themselves ensure the most
rational distribution of coal production ;

Whereas, to this end, the Community must, inter alia,
promote a policy of using natural resources rationally
under conditions precluding all protection against compe-
ting industries ;

Whereas the Community must promote the growth of
international trade ;

Whereas in order to perform its task the Community
must ensure the establishment, maintenance and obser-
vance of normal competitive conditions ;

Whereas, in the light of the abovementioned provisions,
State aid must cause no distortion of competition and
must not discriminate between coal producers, purchasers
or consumers in the Community;

Whereas State aid must therefore be granted under trans-
parent conditions to allow better evaluation of its impact
on the conditions of competition ;

Whereas inclusion of the aid in the budget or in exactly
equivalent mechanisms, simplification of such aid and
proper indication of the amounts received in the under-
takings’ annual accounts are the best guarantees of trans-
parency in the aid systems;

Whereas, moreover, the upward trend in the amount of
aid paid in recent years is incompatible with the excep-

tional, transitional nature of the Community aid arrange-
ments ; whereas the principle of reducing the coal indus-
try’s production costs and capacity is therefore necessary
in order to achieve degression of aids;

Whereas, however, a policy of rational distribution of
production requires reductions of costs and of capacity to
be concentrated primarily on those areas of production
receiving the highest level of aid;

Whereas for undertakings or production units in the
Community which have no hope of making progress
towards greater economic viability in view of coal prices
on the world markets, aid arrangements should make it
possible to mitigate the social and regional consequences
of closures ; whereas in the light of redevelopment expe-
rience in certain Community coal-producing regions it
has been recognized that, in cases of early closure of
installations with no prospect of future viability, aid
should be granted, as deemed necessary by the Member
State, for regional industrial redevelopment, to the extent
compatible with the Treaties;

Whereas steps must be taken not only to create the
conditions for healthier competition but also to bring
about a long-term improvement in the competitiveness of
this industry throughout the Community in relation to
the world market;

Whereas Community coal industry undertakings must be -
able to count on a precise medium and long-term outlook
to carry out structural changes;

Whereas, as a result of the steady decline in coal produc-
tion in the Community in recent decades, some underta-
kings may be confronted with abnormal or exceptionally
high costs ; whereas State aid to offset all or part of such
costs may be compatible with the common market
provided that strict supervision of such aid by the
Commission is guaranteed ; whereas these inherited costs
are not matched by hidden revenue from the past;

Whereas. it is necessary to ensure equal access by the coal
industry and other sectors to aid for research and develop-
ment and to aid for environmental protection ; whereas it
is therefore desirable to evaluate the compatibility of such
aid with the Community guidelines established to this
end ;

Whereas, in particular, the coal industry is characterized
by ever-increasing recourse to advanced technology and
therefore plays an important role in research, develop-
ment and demonstration and the exploitation of the
industrial potential of such technology;
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Whereas efforts to reduce production costs must form
part of a restructuring, rationalization and modemization
plan for the industry distinguishing between production
units capable of contributing towards attainment of this
objective and units which cannot attain it; whereas the
latter will have to be the subject of an activity-reduction
plan leading to the closure of installations when the
present arrangements expire ; whereas only exceptional
social and regional reasons can justify any postponement
of closure beyond the expiry date set;

Whereas the Commission’s power of authorization must
be implemented on the basis of precise and full know-
ledge of each measure planned by the governments and
of their relationship to the objectives of this Decision;
whereas, consequently, Member States should regularly
provide the Commission with a consolidated report
showing the full details of the direct or indirect aid which
they plan to grant to the Community coal industry, speci-
fying the reasons for and scope of the proposed aid and,
where appropriate, its relationship with any moderniza-
tion, rationalization and restructuring plan submitted ;

Whereas it may be necessary, in view of the specific
nature of certain existing aid arrangements, to allow a
transitional period of three years so that such arrange-
ments can be brought into line with the provisions of this
Decision ;

Whereas it is essential that no payment should be made,
in whole or in part, before the Commission has given
explicit authorization,

HAS ADOPTED THIS DECISION :

SECTION 1

Framework and general objectives

Article 1

1. All aid to the coal industry, whether specific or
general, granted by Member States or through State
resources in any form whatsoever may be considered
Community aid and hence compatible with the proper
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functioning of the common market only if it complies
with Articles 2 to 5.

2. The term ‘aid’ covers any direct or indirect measure
or support by public authorities linked to production,
marketing and external trade which, even if it is not a
burden on public budgets, gives an economic advantage
to coal undertakings by reducing the costs which they
would normally have to bear.

3. The term ‘aid’ also covers the allocation, for the
direct or indirect benefit of the coal industry, of the
charges rendered compulsory as a result of State interven-
tion, without any distinction being drawn between aid
granted by the State and aid granted by public or private
bodies appointed by the State to administer such aid.

4. The term ‘aid’ also covers aid elements contained in
financing measures taken by Member States in respect of
coal undertakings which are not regarded as risk capital
provided to a2 company under standard market-economy
practice.

Article 2

1.  Aid granted to the coal industry may be considered
compatible with the proper functioning of the common
market provided it helps to achieve at least one of the
following objectives :

— to make, in the light of coal prices on international
markets, further progress towards economic viability
with the aim of achieving degression of aids,

— to solve the social and regional problems created by
total or partial reductions in the activity of production
units,

— to help the coal industry adjust to environmental
protection standards.

2.  On expiry of a transitional period not exceeding
three years starting at the entry into force of this Deci-
sion, with a view to increasing transparency, aid shall be
authorized only if it is entered in Member States’ national,
regional or local public budgets or channelled through
strictly equivalent mechanisms.

3. With effect from the first coal production year
covered by this Decision, all aid received by undertakings
shall be shown together with their profit-and-loss
accounts as a separate item of revenue, distinct from
turnover.
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4, For the purposes of this Decision, ‘production costs’
means those costs, per tonne of coal equivalent, which are
linked to current production.

5. All measures involving the granting of aid as
referred to in Articles 3 to 7 shall also be appraised,
without prejudice to the specific conditions defined for
them by those Articles, so as to assess their compatibility
with the objectives set out in paragraph 1 of this Article.

SECTION II

Aid granted by the Member States

Article 3
Operating aid

1. Operating aid to cover the difference between
production costs and the selling price freely agreed
between the contracting parties in the light of the condi-
tions prevailing on the world market may be considered
compatible with the common market only if it satisfies all
the following conditions :

— the aid notified per tonne shall not exceed for each
undertaking or production unit the difference between
production costs and foreseeable revenue in the fol-
lowing coal production year,

— the aid actually paid shall be subject to annual correc-
tion, based on the actual costs and revenue, at the

latest by the end of the coal production year following

the year for which the aid was granted. Where the aid
is granted within the framework of a multiannual
financing ceiling, the final correction shall be made at
the end of the year following the aforesaid multian-
nual financing exercise,

— the amount of operating aid per tonne may not cause
delivered prices for Communiy coal to be lower than
those for coal of a similar quality from third countries,

- without prejudice to Articles 8 and 9, Member States
shall supply the Commission firstly with all details
relevant to the calculation of the foreseeable produc-
tion costs and revenue per tonne and secondly with all
details relevant to the calculation of the correction
based on actual production costs and revenue,

-— aid must entail no distortion of competition between
coal users.

2.  Member States which intend to grant operating aid
as referred to in paragraph 1 in the course of the 1994 to
2002 coal production years to coal undertakings shall

submit to the Commission in advance a modernization,
rationalization and restructuring plan designated to
improve the economic viability of the undertakings
concerned by reducing production costs.

The plan will provide for appropriate measures and
sustained efforts to generate a trend towards a reduction
in production costs at 1992 prices, during the period 1994
to 2002.

Implementation of this plan shall be monitored regularly
and the situation reviewed by the Commission in 1997.

3. If some production units in an undertaking receive
aid for the reduction of activity provided for by Article 4
while others in the same undertaking receive operating
aid, the production costs of the units whose activity is
reduced shall not be included in the calculation of the
average production costs with a view to evaluating attain-
ment by the undertaking of the objective set in paragraph
2 of this Article.

Article 4
Aid for the reduction of activity

Aid to cover the production costs of undertakings or
production units which will be unable to attain the condi-
tions laid down by Article 3 (2) may be considered
compatible with the common market provided that it
satisfies the conditions laid down in Article 3 (1) and is
the subject of a closure plan with a deadline occurring
before expiry of this Decision.

Should such closure come about after the expiry of this
Decision, aid to cover production costs will be authorized
only if it is justified on exceptional social and regional
grounds and is the subject of a progressive and conti-
nuous activity-reduction plan entailing a significant
reduction in capacity before the expiry of this Decision.

Article 5
Aid tc cover exceptional costs

1. State aid to coal undertakings to cover the costs
arising from or having arisen from the modernization,
rationalization or restructuring of the coal industry which
are not related to current production (inherited liabilities)
may be considered compatible with the common market
provided that the amount paid does not exceed such
costs. Such aid may be used to cover:
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— the costs incurred only by undertakings which are
carrying out or have carried out restructuring,

— the costs incurred by several undertakings.

The categories of costs resulting from modernization,
rationalization and restructuring of the coal industry are
defined in the Annex to this Decision,

2. State aid to finance social-welfare schemes specifi-
cally for the coal industry may be considered compatible
with the common market provided that it brings the ratio
between the cost per mineworker in employment and the
benefits per person in receipt of benefit for coal underta-
kings into line with the corresponding ratio in other
industries. Without prejudice to Article 9, Member States’
Governments shall submit to the Commission the neces-
sary basic data and details of the calculation of the ratios
between the burdens and benefits referred to above.

Article 6

Aid for research and development

Aid to cover expenditure by coal undertakings on
research and development projects may be considered
compatible with the common market provided that it
complies with the rules laid down in the Community
framework for State aid for research and development.

Article 7

Aid for environmental protection

Aid to facilitate the adjustment to new environmental
protection standards of installations in operation at least
two years before the entry into force of those standards
may be considered compatible with the common market,
provided that it complies with rules laid down in the
Community framework for State aid for such purposes.

SECTION 111

Notification, appraisal and authorization
procedures

Article 8

1. Member States which intend to grant operating aid
as referred to in Article 3 (2) or aid for the reduction of
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activity as referred to in Article 4 for the 1994 to 2002
coal production years shall submit to the Commission, by
31 March 1994 at the latest, a modernization, rationaliz-
ation and restructuring plan for the industry in accor-
dance with Article 3 (2) and/or an activity-reduction plan
in accordance with Article 4.

2. The Commission shall consider whether the plan or
plans are in conformity with the general objectives set by
Article 2 (1) and with the specific objectives and criteria
set by Articles 3 and 4.

3. Within three months of notification of the plans,
the Commission shall give its opinion on whether they
are in conformity with the general and specific objectives,
without prejudging the ability of the measures planned to
attain these objectives. If the information in the plans
proves insufficient, the Commission may, within one
month, request further information, in which case a new
three-month period will start on the date of submission of
such further information.

4. If a Member State decides to m