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Although one of the main issueswhich isbeing discussed by the EU and the candidate countriesistherequest of the latter
for adatefor their accession to the Union, thisarticle arguesthat, in arather paradoxical way, the process of enlargement
would be facilitated if the EU and the candidates were |ess concerned about the date itself and more keen to focus their
efforts on identifying arrangements that would ensure that the benefits of enlargement are spread widely so that all
Member States support the accession of new members.

It is also argued in this article that there are other issues which can have a significant impact on the process of
enlargement. The candidates should decide what they want fixed above al: the date of entry, the derogations they wish
to have at the negotiations or the entry criteria? The analysis in this article suggests that they should aim for the latter
because vague criteria have a much greater potential to stall the enlargement process on both sides. For its part, the EU
should beginidentifying the pre-commitmentsthat can be made by the M ember States now in order to smooth the process
of enlargement later on. The FeiraEuropean Council, therefore, has served to reveal wherethe problemrealy liesin that

process.

Therequest to fix the date of the next enlar gement
Unlike several of its recent predecessors, the Feira
European Council of June 2000 appeared to be of little
significance to the process of enlargement of the
European Union because it did not resolve a key issue
in that process. For several months before the Feira
Council, the countriesthat had applied for membership
of the Union asked EU leaders to fix a date for their
accession to the EU. In the end, no such date was fixed
at Feira. The response of the EU was terse. It was not
possible to fix a date before the candidate countries
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could demonstrate that they were fully prepared to
assume all the obligations of membership.®

The purpose of this article is to explain why, in a
rather paradoxical way, the process of enlargement
would be facilitated if the EU and the candidates were
less concerned about the date itself and more keen to
focus their efforts on identifying arrangements that
wouldensurethat thebenefitsof enlargement arespread
sothat all Member States support it. The preoccupation
with the date of the next enlargement has diverted
attentionfrom other, potentially moreseriousproblems.
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In order to understand those problems, it isinstructive
to begin by examining why the candidates asked for a
date.

There are apparently four reasons for that request.
First, the candidates (mostly through statements made
by their Ministers of Foreign Affairs and the Chief
Negotiators) seemto believethat the EU isdeliberately
slowing down the process of the accession negotiations
becauseit isassigning higher priority to other issues. It
isindeed truethat the EU is currently preoccupied with
the intergovernmental
conference for reform
of theUnioninstitutions
and their decision-
making procedures.
But, of course, it was
already well knownthat
enlargement could not
proceed beforethe | GC
has been concluded.

Second, thenegotia-
tions have allegedly
been conducted at a
slower pace because,
according to some of
the candidates, the EU
is getting cold on the
idea of admitting new
members in the near future. In its opinions on the
membershipapplicationsandin other rel ated documents
published in July 1997 (i.e. the “Agenda 2000"), the
Commission assumed that the first enlargement would
take place in 2002. When the negotiations started in
March 1998, the“working hypothesis’ wasthat thefirst
new members would accede in 2003. The Helsinki
European Council in December 1999 concludedthat the
Unionought to beready to makethenecessary decisions
to accept new members in 2002, which means that
because of the delay introduced by the ratification
process of the accession treaties, entry into the EU
would not befeasible before 2004. Now, in the margins
of the negotiating conferences, 2005 is mentioned as a
more “realistic” date.

The date has been dlipping farther into the future
partly because, accordingtothe EU, thecandidateshave
not been making sufficient progress in tackling old
problemsand partly becausethey havebeendiscovering
new problems in the process of adopting and
implementing EU rules. But the candidates also argue
that no country has ever been 100% ready before
acceding to the EU and that it is probably impossible to
be 100% ready beforebeingimmersed fully into the EU
system. Naturaly, the candidates focus less on their
weaknesses and more on the perceived slowness of the
EU to move the negotiations forward.

Third, the successof thefront-running candidatesin
persuading the EU at the Helsinki European Council in
December 1999to adopt the* principleof differentiation”
has not proved to be the panacea they expected.
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Bargaining among the Member States
Is hardly avoidable because any
concessionsthat are madeto the

candidates or any derogationsthat are

granted to them are likely to affect

Member Statesin very different ways.

Differentiation means that those countries that are
capable of moving faster in the negotiations will be
allowed to do so and to complete them in lesstime than
therest. With the benefit of hindsight, what appeared in
December to be a concession, now seemsto have been
a brilliant, even if unintentional, move by the EU. It
diffused the complaints of the candidates that their
progress was not rewarded while making them “work
harder”. Thefront runnersare now under more pressure
not to take any tough negotiating stance. In fact they
have realised that not
only they have not
moved faster, but even
worse, their completion
of the negotiations and
their acceptancetoclose
all the chapterswithout
any requestsfor deroga-
tionsdoesnot guarantee
faster entry intothe EU.
Thisisbecause no date
forthenext enlargement
has been set.

Thefourthreasonis
that public opinion
appears to be turning
against enlargement
both within the EU and
the candidates themsel ves.* Even when discounting the
rising anti-enlargement feeling within the EU (the
“Haider” factor), the candidates are worried that for the
past five or so years they have been “selling” painful
reformsto their domestic audience on the promise that
they are necessary for their entry into the “promised
land” of the EU. That land, however, seems now more
distant than ever. They need a date to keep public
opinion on their side.

Collectiveversusindividual interests

Assuming that the EU Member States have not hatched
a secret plan to postpone enlargement (which is rather
unlikely, despite the various conspiracy theories that
appear regularly on the conference circuit), how valid
are those four reasons outlined above? They probably
do have some validity. But they cannot be the whole
story. If the problem, for example, is the current 1GC,
why has the EU not stated that the date of the next
enlargement will take place, say, ayear or two after the
ratification of the results of the IGC? It did something
similar in 1995 when it promised Cyprus that it would
launch accession negotiations six months after the
completion of the 1996 1GC that led to the Treaty of
Amsterdam. In addition, during the negotiations with
Austria, Finland, Norway and Sweden, the EU did
indeed fix adate before talkswere concluded. If, onthe
other hand, theproblemisthereadinessof thecandidates,
why has the EU not specified that candidates could
accede, for example, one year after they complete the
negotiations and fulfil al criteria of membership?
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Therefore, one is led to the conclusion that the
reason why the EU hasnot yet fixed adatereflects other
concerns and deeper problems. To unravel this conun-
drum let us begin with the assumption that enlargement
will benefit the EU as a whole. Both politically and
economically, thisis not an unreasonable assumption.
Enlargement will bring stability, consolidatedemocracy
in most of the continent of Europe and will create the
largest single market the world has ever known. This
does not mean that there will be no costs. It only means
that overall the benefits will outweigh the costs.

Sowhy arethe Member Statesnot more enthusiastic
about enlargement? Just because enlargement will take
placeinthefuturedoesnot meanthat Member Statesare
myopic about the benefits it will bring. They simply
know that the net benefits are not evenly distributed.
The crux of the issue here is not, as has often been
claimed in the popular press, that some Member States
stand to lose morethan others (or gain lessthan others).
If those who would gain more (or less), also bore a
proportionatelarger (or smaller) shareof thecosts, there
would be no problem. Rather, the issue is that the
benefitsaredistributed differently fromthe costsacross
Member States.®

But evenif weacknowledgethat someof them stand
to be net losers, this cannot be the end of the story. As
long as the EU as awhole gains, then it is, at least in
theory, possible for the winners to compensate the
losers. Thesum of thenet national gainsmust exceedthe
sum of the net national costs. Member States have not
yet agreed on a date for the next enlargement because
they till haveto negoti atethesi ze of thosecompensatory
“side payments’ among themselves.

NegotiationsamongM ember Statesareunavoidable
Boththetotal costsof enlargement andtheir distribution
will partly be determined by the demands that the
candidates make in the accession negotiations. So far,
they have not made any, but so far they have been
dealing with relatively easy chapters. The tough
bargaining is expected to start in the autumn or early
next year when the negotiations on more problematic
issuessuch asagricultureand the Structural Fundsstart.
The compromises reached, or not reached, on those
issues will determine the outcome of the negotiations,
whichinturnwill partly determinetheinternal bargaining
inthe EU that ismost likely to ensueamong theM ember
States. Bargaining among the Member Statesis hardly
avoidable because any concessionsthat are made to the
candidates or any derogations that are granted to them
are likely to affect Member States in very different
ways. If, for example, candidates are integrated
immediately into the milk regime of the common
agricultural policy the main impact will be felt mostly
by northern dairy producers. If, by contrast, the
candidates succeed in obtaining a larger share of the
Structural Fundsthe main impact will befelt mostly by
southern countries.

Even if the candidates declared that they would
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accept fully all of theacquisand that they would not ask
for acent morethanwhat hasalready been provisionally
allocated to them, existing Member States would still
have to negotiate among themselves. Their integration
into the EU, without any special treatment, would still
have an unevenimpact onthe Member States. A casein
point is the exercise of the right of movement by the
citizens of the east European candidates and the large
immigration into Germany that is expected to ensue in
thefirst years after enlargement.

It can be concluded, therefore, that part of the
problem isthat in addition to the negotiations between
the EU and the candidates, Member Stateswill also have
to negotiate among themselves. In thisrespect, they can
be part of the solution, but so far there has been no sign
of any seriousdiscussi ontaking placeamongtheMember
States. Thecandidatesarenot far off themark whenthey
claim that Member States are reluctant to deal with the
tough issues. It is reported, for example, that on some
issues, suchasagriculture, opinionsamong the M ember
Statesare so divided that the Commission hasleft blank
significant partsof thetext of thedraft common position
it submitted to the Member States. On the other hand,
the candidateshave not hel ped mattersby askingthe EU
to enter into “ meaningful” negotiations the outcome of
which is naturally unknown and, ironically, asaresult,
waorsensthe prospect of internal negotiationsamong the
Member States.

Theneed for pre-commitmentsand “unbundling”
The realisation that there are unknowns in the
enlargement processis neither new, nor unusual. After
all thisisthe essence of any negotiation. What is more
worrisome is that the EU, by not making any pre-
commitment now, may lead itself into adead end where
the Member States will find it impossible to reach
consensus. In situations where agreement depends on
the distribution of future outcomes but where that
distributionisunknown, atypical way out of the potential
impasse is to make pre-commitments so as to even out
the eventual distribution or to undertake to compensate
those that turn out to be net losers. The EU has so far
avoided making any meaningful pre-commitmentsand,
asaresult, it risks finding itself in a situation where it
will be very difficult for Member States to reach
satisfactory bargains(an exceptionisthe® ring-fencing”
of future expenditure that was agreed in March 1999 at
theBerlin European Council that dealt withthefinancial
perspective of the Union for the period 2000-06).

What kind of pre-commitments are possible at this
stage? Naturally, it is not yet feasible to quantify with
any precision the relative benefits and costs. What is
feasibleisto agree on aframework of principlessuch as
that “all Member States will be expected to share the
costs’. One may even go asfar asdefining a“cohesion
principle of enlargement”.

Another way out of the potential impasse that may
developisto“unbundle” the various negotiating issues
(by contrast, pre-commitments on compensation and
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side-paymentsarelike*bundling” or packaging different
issues together so that everyone is guaranteed to gain
something). What isthere to unbundle? To answer this
guestion it is necessary to digress briefly. One of the
reasons why the candidates have suspected the EU of
deliberately slowing down the enlargement process is
that the EU has been subtly raising the entry barriersby
defining stricter and more detailed criteria of perform-
ance and compliance by the candidates. It hasalso been
constantly asking for additional information from the
candidates about their internal administrative, political
and economic reforms and appears to be finding new
questionsto ask and issuesto clarify. To make matters
worse, themessagesand theanswersthe EU itself sends
through its various services to the candidates are
sometimesperceived by thelatter asbeinginconsi stent.®

Itisnot difficult to show that the various criteria of
membership defined at successive European Councils
have been raising the standards that the candidates are
expected to meet. In the eyes of the candidates this
amounts to shifting the goal posts and moving them
farther away. For example, the often-quoted criteria
defined at Copenhagen European Council (June 1993)
required “stability of institutions guaranteeing
democracy, the rule of
law, human rights and
respect for and protec-
tion of minorities; the
existence of afunction-
ing market economy as
well as the capacity to
cope with competitive
pressure and market
forceswithintheUnion;
[and] the ability to take
on the obligations of
membership including
adherence to the aims
of political, economic
and monetary union”.
The Madrid European
Council (December
1995) introduced the
condition for appro-
priate “adjustment of administrative structures’. The
L uxembourg European Council (December 1997) went
further by specifying that the “incorporation of the
acquis into legislation is necessary, but is not in itself
sufficient; it will also be necessary to ensure that it is
actually applied”. At the Helsinki European Council
(December 1999) thecandidatesweretoldthat “ progress
in the negotiations must go hand in hand with progress
inincorporating the acquisinto legislation and actually
implementing and enforcing it”. Most recently, the
Feira European Council (June 2000) declared that “in
addition to finding solutions to the negotiating issues,
progressinthenegotiationsdependsontheincorporation
by the candidate states of the acquis in their national
legislationandespecially ontheir capacity toeffectively
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The core of the problem isthat the
vagueness of the criterion about the
Implementation of the acquis can be
exploited by any member state that
wantsto obstruct enlargement, even
when it would bein the collective EU

interest to admit new members.

implement and enforce it”. So the candidates were
initially asked to accept the acquis, then apply it, then
demonstrate progress in enforcing it and lastly (but
probably not finally) implement it effectively before
they even complete the negotiations.

Ambiguousentry criteria

Onethe one hand, one may arguethat it is very natural
for the EU to raise the standards of admission simply
becauseit keepsdiscovering new structural weaknesses
in the candidate countries. On the other hand, however,
the candidates complain that the EU isunfair becauseit
does not apply the same standardsto its own members.
Careful reading of the conclusions of the European
Councils quoted above reveas that the standards have
not been merely elaborated. They have also been made
stricter, brought forward in time and have proliferated.

Irrespective of whether that constitutes unfair
treatment or not, the issue remains that the EU has no
developed criteria, benchmarks or process by which to
judge the administrative capacity of its existing or
prospective members. By not defining them more
precisely and by largely innovating asit goesalong, the
EU makes the negotiations unnecessarily more
complicated, sends
inconclusive (and
confusing) messagesto
thecandidatesandrisks
holding itself hostage
to Member States that
couldintheend decide
to beobstructiveonthe
pretext that the
candidates have not
conclusively proven
that they have the
capacity to apply the
acquis effectively.

It is in the EU’s
interest to avoid this
eventuality. ltcanavoid
it by de-linking the
definition of clear and
unambiguouscriteriaof
membership from the process of assessment of whether
they have been fully satisfied. There is nothing
intrinsically wrong with the EU’s wish to set high
standards of entry. But the EU hasgone beyond that. At
thesametimeit hasbeenassessingfulfilment of existing
criteria by the candidates, it has been adding new and
tougher ones.

It isalso quite unclear how it expects candidates to
prove that they have indeed built sufficient capacity to
implement theacquis. Inrelationtotheexisting M ember
States, evaluation of the quality/capacity of imple-
mentation of Community law is often alegal question.
Who will answer that question in relation to the
candidates? The many vested interests on both sides of
theaccession negotiationscast seriousdoubt onwhether
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the impartiality that isindispensablein legal processes
existsat all.

To repeat, the core of the problem is that the
vagueness of the criterion about the implementation of
the acquis can be exploited by any member state that
wantsto obstruct enlargement, evenwhenitwouldbein
the collective EU interest to admit new members.

Moreover, even if the candidates will in the end be
compelled to commit large amounts of human and
financial resources to bolster their administrative
capacity in visible ways that will satisfy the EU, there
can be no guarantee that they will maintain those
resources after they enter the EU. One also wonders
how the new members will behave towards the old
members after the former gain entry into the EU. Will
they try to extract somekind of revengeor will they have
concluded after the treatment they receive in the pre-
accession period that they should behave as selfishly as
possible. The point hereis that the EU may lose out in
the longer run by pushing the candidates too hard now.

Thepresent negotiating positionsof each sidedepend
on their expectations about future outcomes. Given the
fact that most of those outcomes are still unknown, itis
disingenuous and probably futile for the candidates to
asktheEU tofix thedatefor thenext enlargement. More
importantly, even if the candidates succeed in having a
datefixed, something else will certainly become vague
or indeterminate (because not everything can be fixed
before the accession negotiations are over and before
the Member Statescarry out their internal bargainingto
determine side payments).

Taking into account the need to manage those
uncertainties (i.e. minimise risk), one possible way of
de-linking the date of accession from the assessment of
whether the candidates have sufficient implementing
capacity (or, administrative capacity) isto agree on the
general principle of a transitional period for the
adjustment of the administrative structures of the
candidates. During the transitional period they would
not be able to exercise those rights of membership that
critically depend on the functioning of an effective
administrative structure. Eventhough entry into the EU
will befairly assured, the benefitsthat comewithit will
not be forthcoming unless EU rules can be applied and
enforced.

Withinthisgeneral framework of assured entry once
the general criteria are satisfied, the purpose of the
negotiationswould be, inter alia, to definethe sectorsor
areastobesubject tothat special but transitional regime.
Inthisway, the candidateswill obtain political equality
and the political benefits of membership (they will be
assured of a place around the table so that their voice
will be heard) without being able to exercise al the
rightsof membershipuntil their administrativestructures
aretruly capable of implementing EU ruleseffectively.
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The economic “cold douche” of EU membership
has been much discussed. Perhapsit is time to discuss
the*administrativeshock” of membership, whereby the
administrations of the candidates are brought up to
scratch by their immersion in the vast network of
committees and working groups of the EU. Now they
areexpectedto become* European” whilebeing outside
that network. Onewonders how efficient this approach
is.

Conclusion: prioritising problems

Thefact that the EU and the candidatescountries cannot
avoid all unknowns of the accession negotiations and
the enlargement does not mean that there is nothing for
the EU or candidate countriesto do at the present time.
On their part, the candidates should decide what they
want fixed above all: the date of entry, the derogations
they wish to have at the negotiations or the entry
criteria?Onthebasisof theanalysisabove, it seemsthat
they should aim for the latter because vague criteria
have a much greater potential to stall the enlargement
process on both sides. For its part, the EU should begin
identifying the pre-commitmentsthat can be made now
to smooththeprocessof enlargement later on. TheFeira
European Council, therefore, hasservedtoreveal where
the problem really liesin that process.
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Enlargement: “europa.eu.int/comm/enlargement” and
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> We can add another layer of complexity by examining
how benefitsand costsaredistributed within, rather than
across, Member States. A member state may oppose
enlargement, eveninthe casethat asawholegainsfrom
it, whenitsoverall stanceisdetermined by thelobbying
pressure of those groups that stand to lose out.
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