Preparing for EU Member ship:
The Paradox of
Doing What the EU Does Not RequireYou to Do

Dr Phedon Nicolaides

Professor, EIPA

Summary

Asacceding countriesare progressing with their formal preparationsto comply with therequirementsof EU membership,
they should al so consider whether they have the capacity to play an activerolewithinthe EU and deriveall the benefits of

EU membership.

Thepurposeof thispaper i sto outlinehow acceding countriescan becomeeffectivemembersof theEU. Itidentifiescertain
taskswhicharenot formally mandated by theEU and for whichthe EU providesno guidance. Theapplicationof EU directives
and regul ationsdependson theexistence of extensiveinstitutional and administrativecapacity. Tobuildthat capacity, they
need to do much morethan merely adopt EU |aw. Paradoxically, they haveto do thingsthat the EU doesnot ask themto do.

Their ability to derive the maximum benefits from EU membership will very much depend on their successor failure
ininfluencing nascent EU rules, in complying with them and in re-engineering their economiesso asto “exploit” asmuch

as possible EU policies and programmes.

1. ldentifying the challenges of being a member of
theEuropean Union

Ten countries are poised to enter the European Union.
Asfrom next year, the powers of national authoritiesin
the acceding countries will be curtailed considerably.
Many policy decisions will be taken together with the
other member stateswithin EU institutions while many
of those taken locally will be subject to scrutiny by the
EU. Inthemeantime, however, acceding countrieshave
animportant task to accomplish—they haveto complete
their preparations for membership of the EU.

The purpose of this paper is to explain that, as the
acceding countries are progressing with their formal
preparationsfor membership, they should also consider
whether they have developed the capacity to play an
active role within the EU and derive all the benefits of
EU membership.

If their public pronouncements areto be accepted at
face value, the governments of most of the acceding
countries appear to regard entry into the EU as a fait
accompli. Some politicians seemto believethat thereis
littleleft to do sincethe accession negotiationsare over.
After all, most laws required by the EU will soon be
passed by their parliaments. Sowhat isthereto do more?

Until now their preparationfor entry into the EU has
mainly focused on the establishment of new institutions
and procedures and the adoption of new laws and
regulations; largely quantitative goals. From now on
they will have to operate the new institutions and
procedures efficiently, to enforce the rules effectively,
to deal sufficiently with complaints and aggrieved
persons and companies and, in general, deliver the
expected serviceto thepublic; largely qualitativetasks.
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Indeed, these qualitativetaskswill becomeprogres-
sively moreimportant. As| explainin more detail later
on, being an EU member is not just about formally
accepting the rules decided in Brussels. It is also about
shaping them in thefirst place and then enforcing them
vigorously. Theintegrity of the EU system dependson
the ability and willingness of each member state to
participateincommon decision-making andthencomply
withthecommonrules. Theserolesof participationand
implementation will become more significant in an
enlarged EU.

The Commission, which is the “guardian” of the
Treaties, has already vowed to maintain close scrutiny
over the implementation performance of the 25-plus
members. At the beginning of March 2003, the Com-
mission, in an internal memorandum, found all can-
didates, with the exception of Slovenia, to befailing to
maintain the pace of their domesticreform.? Thisisnot
soseriousat thisstagebut itisindicativeof theproblems
these countries may face in the future.

What isperhapsmoreseriousisthat, asinstructed by
the Copenhagen European Council, the Commission
will publish in the autumn of this year a final and
comprehensive assessment of the readiness of the ac-
ceding countriesto assumethefull obligations of mem-
bership. They donot havemuchtimelefttocompletethe
adoption and application of EU rules. If they are found
not to have completed those tasks, the EU may invoke
the safeguard provisions included in the Treaty of
Accession thereby restricting access to its internal
market.

Atthispointintime, acceding countriesarenaturally
preoccupied with reaching the targets defined in the
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various pre-accession partnerships, filling the gaps
identified by the Commissioninitslast regular report of
October 2002 and subseguent updates, manning the
newly established institutions required by the EU and
finishing their legislative work.

This raises the question whether there is anything
else for them to do in order to become effective EU
members. Theanswer tothi squestion depends, of course,
onhow onedefines” effectivemembership”. | will return
to this question in the next section.

Objective of paper

The purpose of this paper is to explain how acceding
countries may try to become effective members of the
EU. I will identify certain tasks which are not formally
mandated by the EU and for which the EU provides no
guidance. Previousresearch carried out at and published
by the European Institute of Public Administration,
explainsin detail why the application of EU directives
and regulations depends on building extensive insti-
tutional and administrative capacity.®> To build that
capacity, member states have to innovate and identify
solutions that suit their domestic conditions and tra-
ditions.

Similarly, when trying to maximise the gains from
EU membership, prospectivenew membersalsohaveto
innovate. Infact, they needto domuchmorethanmerely
adopt EU law. Paradoxically, they haveto do thingsthat
the EU does not ask them to do.

The paper outlines where new members can may
innovate. In a nutshell, their ability to cope with the
obligations of EU membership will very much depend
on their success or failure to deal with the issues of
influencing nascent EU rules and in complying with
them. The next section defines the concept effective
membership. Then, the paper will argue that prompt
compliance and rigorous enforcement are inextricably
linked with domestic institutional flexibility and ac-
countability. Therest of the paper identifiesten factors
that haveadecisiveeffect on successful membership but
which are not formally part of the “acquis commu-
nautaire”.

2. Theconcept of “ effectivemember ship”
Since no country would be interested in joining the EU
unlessit becamebetter off, itisnatural to defineeffective
membershi pto mean maximisation of benefitsfromthat
membership. Although it is natural to define it in this
way itisnot easy at all to know when acountry reaches
the maximum level of benefits. Therefore, | will adopt
a dightly different approach and ask what a country
should do to reach that level. Given the fact that being
a member of a system such as that of the EU means
determining its rules, complying with them and using
themtoone’ sownadvantage, |, therefore, defineeffective
membership to mean four things:
« ahility toinfluence those rules so that they match as
closely aspossibleamember’ sown national interests;
e enforcing the rules rigorously;
» usingall opportunitiesprovided by thesinglemarket
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and
e maximising absorption of EU funds.

In this connection, | assume that the benefits of
membershipin general cannot be maximised unlessthe
member state concerned complieswith EU rules. Thisis
anecessary rather than sufficient condition. Certainly,
compliancedoesnot by itself maximisepotential benefits
for the simple reason that EU rules|eave much leeway
tomember stateson how they should runtheir economies
and deal with their social problems.

By contrast, however, EU rules are by and large
designed, among other things, to protect freetrade, free
movement, investment, consumersandtheenvironment.
Although it is not inconceivable that under certain
conditions, restriction of trade, investment or com-
petition or toleranceof pollution could beinthenational
interest, | think it issafeto assumethat, in general, each
member is better off by maintaining an open market,
safeguarding therights of its consumers and protecting
its environment. Even if under certain conditions a
country would become better off by deviating from
those rules, | very much doubt that all member states
would be better off if they all behaved in the sameway.

Therefore, in the definition adopted by this paper,
thereisacloselink between being asuccessful member
of the EU and being aloyal member. Loyalty, however,
isnot enough. Indeed, theten factorsidentified later on
prove this point.

3. Application of EU rulesand institutional
accountability

Apart from completing their legislative work, it is now
widely recognised that the primary task of the govern-
ments in the acceding countries is to strengthen and
extend enforcement procedures and instruments across
the board: from the proper use of public funds (national
and EU), to environmenta protection, to health and
safety at the workplace, to border controls, etc. The
Commission has made many such statements in all its
regular reportson the progress of the candidate and now
the acceding countries.

Another, probably longer-term, task of these go-
vernments is to improve the functioning of their civil
services.*® They have to be made more flexible, their
different departments and agencies need to be given
more decision-making autonomy and, at the sametime,
made more accountable.

Incidentally, this kind of restructuring and reform
should also be extended to agenciesand enterprisesthat
are controlled or owned by the state. Article 295 of the
EC Treaty prevents the Community to discriminate in
favour or against state-owned or state-controlled
enterprises or agencies involved in commercial trans-
actions. That is why there is no EU law that requires
privatisation. However, these agencies and enterprises
will haveto befully subject to the rules of competition.
How will they be ableto compete, without receiving any
aid or favour from the state, if they are shackled with
antiquated practices? The implication is certainly not
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that they should besold off. Rather, thestate, astheir sole
or main shareholder, should consider how they can gain
operational andfinancial flexibility that will benecessary
for them to function in the new environment of open
markets and free competition.

Enforcement performance and the state of civil
servicesin the acceding countries have been treated by
many analysts as separateissues. |n many respectsthey
are. Butinonecrucial way they areclosely intertwined.
Decision-making autonomy is essential for rigorous
policy enforcement. The enforcing authorities have to
be able to take whatever measures are necessary to
respond to changing market conditions, new corporate
strategies and simply keep pace with criminals and
fraudsters. The problemisthat in closely-knit societies,
as those of the acceding countries, decision-making
autonomy or flexibility can also be easily abused to
obtain or grant favours. That is why decision-making
power shoul d be counterbal anced with open, transparent
and objective procedures.®

Both rigorous enforcement and accountable civil
service imply that politicians should intervene less in
the everyday business of government. This may sound
paradoxical. After al, who will ensure that the civil
servants do their job properly? In fact, the system, if it
is properly designed, should run itself. Policy
implementation and enforcement should be rule-bound
and objective. Political intervention, even when it is
well-intentioned, introducesproblemsandimperfections
of itsown.

The reader may think that | am exaggerating this
argument. Markets, policies and public institutions do
not always work perfectly —some would even say that
they rarely do. Somebody, then, must intervene to
correct them. | do not deny this. The point, however, is
that thereisintelligent policy adaptationand thereisad-
hocintervention. Thedifference between thetwoisthat
the former takes into account the possibility of policy
failure at the early stages of policy formulation and
makes provisions for regular and impartial policy
reviews, whilethelatter relieson theinitiative of higher
political authority. Well, higher political authority may
or may not seizetheinitiative and may or may not give
up at the sight of the first difficulty.

What are the typical excusesfor al kinds of failure
to implement or enforce policies? Are they not that
“there is a gap in the law”, or that “the law has not
explicitly provided for this particular contingency”, or
that “the department lacks resources’? Were these
problems not predictable when the laws and policiesin
questionwereformul ated?If they werepredictable, why
did no one do anything to prevent failures and remedy
the very foreseeable problems?

| think the answer is that no one was responsible
because no one was accountable, and no politician (i.e.
the higher authority) found time or considered it
worthwhiletodeal withtheproblems. After all, very few
laws have in-built policy or departmental reviews and
assessments. Why, then, should anyone stick hisor her
neck out to do something that is not required?
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Oneof therepercussionsof theunprecedented amount
of financial and technical assistance that the candidate
countries havereceived hasalso been the extent and the
depth of thelegal reformthey haveundertaken. Thishas
been partly theresult of the advice offered and themany
seminars that were organised by the EU and partly the
impact of the presence of pre-accession advisors. All
theseactivitieshave had beneficial effectsbut havealso
led legal draftersin the candidate countries to prepare
very comprehensive EU-compatible laws. They have
aimed for perfection whereas, | believe, they should
haveacknowledged theimpossibility of tryingtoforesee
al future contingencies and, instead, should have
incorporated in the new laws pre-set reviews and
ingtitutional evaluations in case further reform proves
necessary. That further institutional adjustment, if not
outright reform, will prove necessary is, in my view,
inevitable. Not only many of the rules are new to the
acceding countries, the institutions responsible for
enforcing them are also new. Periodic assessment of
ingtitutional performance is one of the most potent
incentives to civil servants to carry out their tasks
effectively.

The European Union relies on rules which must be
effectively enforced. If the new member states wish to
avoid being dragged before the European Court of
Justice for failure to comply with EU law, their
governments should try to make themsel ves* obsol ete”
by making it unnecessary for politiciansto interveneto
fix things. If that happens, they will have succeeded to
“Europeanise” their countries in the sense that their
partnersin the EU will be in aposition to trust that the
commitments new member states makein Brusselsare
irreversibleandimmunetodomestic political meddling.

This kind of “Europeanisation” would also mean
that scarceresources, financial, human and material, are
used efficiently and effectively. That would make a
direct contribution to their economic and social
development. See also the last point in the section
below.

4. Maximisingthebenefitsfrom EU member ship
or the paradox of doing what the EU does not
requireyou todo

In the previous section | argued that the “Europeani-
sation” of public policy intheacceding countriesshould
be one of their top priorities. This Europeanisation
suggests that they should prepare for entry into the EU
not just by going through the legal process of adopting
the required EU laws. They should also modernise
public services and strengthen policy implementation
and enforcement.

One may argue, however, that the real issue is as
much about moderni sati on of thegovernment machinery
andthecivil serviceasitisabout Europeanisationinthe
sense of getting ready to apply specific EU rules.” For
example, theissuesof independenceand accountability
of civil service are not new. They werefirst debated in
West European countries twenty or so years with the
establishment of new institutions such as autonomous
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regulatory and executive agencies. This raises the
guestion whether modernising national civil servicesis
sufficienttomaximisethebenefitsfrom EU membership.
Theanswer isthat it helpsbut it is certainly not enough.

Asl explainbelow, thereareissuesthat havenothing
to do with administrative reform or adopting modern
methodsof governance. TheEU hasitsown peculiarities
and special features that must be taken into account. |
group them into the following ten issues that the
governments of the acceding countries should include
in their preparations for entry into the EU.

i.  Minimising state liability

Under the EU treaties, liability for breaches of EU law
fallson the member states. Irrespective of whether they
may have a federal political system or whether the
breach may have been effected by an autonomous
municipality, inthe eyes of the EU law, it isalwaysthe
member states which are at fault. This has significant
implications. It meansthat the central government must
be able to instruct any other public authority, be it
independent, regional or local, to comply with EU
requirements and court rulings. If that is not possible
because, for example, of thefederal political structureof
the country or the autonomy of regional authorities,
there should at least be aprovision in national law that
obliges al public authorities to respect EU law. This
issue of liability was not part of the 31 chapters of the
accession negotiations, but it does not follow that it can
be ignored.

Perhaps one may think that since a fundamental
principle of EU law isits primacy over national law, it
may be sufficient to rely on that principle. However, in
the absence of any explicit domestic legal provision or
administrative procedure, eventual compliance will be
guaranteed only by resort to proceedings, most likely
before constitutional courts. That isnot an efficient way
of ensuring speedy compliance at all levels of
government.

ii. Direct effect of EU law and enforcement in
national courts

The EU system confers certain rights to individuals,
both persons and companies, which can be exercised
beforenational courts. Thisisthe concept of the " direct
effect” of EU law.® It doesnot matter whether amember
state does not happen to have a corresponding national
provision on its statute books. The national judge is
obliged to enforce EU law when invoked in his or her
court. Even where EU law is to have effect through
transposition into the domestic national system, failure
todo so or faillureto do it correctly may create liability
for the country concerned when the intention of the EU
law istogenerateexplicit rightsforindividualsand such
rightsaremanifestly impaired by that failure. Thisisthe
so-called “Francovich” doctrine which also enables
individuals to initiate proceedings against their own
authoritiesfor any damagesthey may have suffered by
the failure of those authorities to take measuresto give
effect to EU law.
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The constantly expanding and evolving EU case
law places a heavy burden on both national authorities
and national judges. Judges in the acceding countries
have aready had some training on EU law. A few
seminars are clearly not enough. Much more hasto be
doneif they areto apply EU law properly, especialy in
those casesfor which adaptation of national |awshasnot
been necessary.

Asaresult of thedirect effect of Community law, the
introduction of new lawsin the national systems of the
acceding countries and the establishment of new insti-
tutionstoimplement thosel aws, court caseswill multiply
and their complexity will increase. For most acceding
countriesthe specialised national regulatory authorities
required by theEU areanew feature. Their decisionswill
alsobesubject toappeal beforecourts. Inmost cases, this
isexplicitly required by EU directives. This raises the
question whether national courts can cope with the
increase in their workload and whether they have the
necessary expertise to deal with regulatory problems
mixinglaw, economicsandtechnical issues. Theincrease
inworkload can bedealt with by appointing new judges.
Thecomplexity of the casescan beaddressed thoughthe
creation of specialist courtswith judges specialising in
certain types of cases. If, in this way, they are able to
process more cases, they will also solve the problem of
the heavier workload. Admittedly, however, the extra
costs of establishing new courts will have to be set
against the benefits from quicker and more efficient
handling of cases. Thisisan empirical issue. It should,
therefore, be considered beforeit isdismissed apriori.
By contrast, specialisation of judges within existing
structureswill probably rai seefficiency withoutimposing
extracosts.

iii. Training

What appliesto national judgesal so appliesto any other
officials responsible for enforcement of EU rules. EU
rules and policies are constantly evolving. This means
that training never stops. It should not be confined to
updating officialsonnew policy initiativesand outcomes
in Brussels. It should also seek to identify the best
possible measures for implementing new EU rules and
examine how other member states interpret such new
rules and how they enforce older rules.

Training should also be provided to those that have
to comply with EU rules, not only those that have to
enforce them. Better awareness of the obligations
imposed by EU rules would contribute to fewer
infringements.

iv. Competition of views and technical expertise

As soon as one recognises the constant state of flux of
EU rulesand that, for some rules defined in the form of
directives, the member states have discretion in deter-
mining the precise national implementing measures,
then it becomes obvious that there is no single correct
way of implementing EU law and complying with its
requirements. It followsthat it isimportant for member
states to engage all relevant actors and consult widely
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those that may be affected by the introduction of new
regulations. At the sametime, however, some EU rules
arevery technical. So it is necessary to build expertise
that combines both legal knowledge and technical
comprehension.

v.  Citizen and consumer-oriented services

If the rights of persons or companies are infringed by
national authorities, they can petition directly EU insti-
tutions, most usually the European Commission. They
canalsopetition EU institutionsin casetheir complaints
areignored or rejected by national authorities. They can
dosoanonymously or ask for confidentiality. Thisisnot
alegal processof appeal wherethey first haveto exhaust
domesticlegal remedies. Aggrieved personscan contact
theCommission, for example, at any stageinthedomestic
procedures. And, asmentioned above, aggrieved persons
may also resort to domestic courts.

The implication is that public authorities in the
acceding countries have to change attitude. They have
to become pro-active, respond quickly to requests for
information and complaints, and provide effective
remedies. As also mentioned in the previous section,
their decisions, even if ultimately found to bejustified,
must beclear and adequately reasoned. Timely response
and adequate reasoning by public authorities are
principles enshrined in the administrative law of most
acceding countries. It remains to be seen whether their
standards are on par with those of the EU and whether
their public authorities have the means to be as pro-
active as they should be.

Thisisgood newsfor citizens. Despitethefussabout
theEU’ s" democratic deficit”, themerefact that the EU
existsseparately fromitsmember states, | believe, forces
these states to be more democratic than otherwise and
makes them and their public authorities more
accountable.

vi. Information records and impact assessment
Ability to respond quickly to requests for information
isimportant in the context of the EU for another reason.
The Commission, initscapacity asthe“guardian of the
treaties’, hasthe power to ask for information from any
public authority. The request is normally sent to the
permanent representation of themember stateconcerned
inBrussels. Fromthereit goestothenational capital and
then to the responsible authority at any level of govern-
ment in any region. The Commission expects answers
usually within a couple of weeks. To respond quickly,
public authorities must keep full records with easily
accessible information. Do public authorities in the
acceding countries have fileswith complete and retrie-
vable information?

There is one more issue concerning provision of
informationto Brussel swithwhichall acceding countries
will soonhavetograpple. That isthenotification of state
aid schemes. All public authorities at all levels of
government and state-controlled enterprises will have
to notify to the Commission any measure that contains
stateaid and obtain itsauthorisation beforethey can put
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it into effect. At present, all acceding countries have
state aid monitoring authorities that deal with state aid
domestically without notificationto Brussels. Inayear’s
timethe situation will change. Asfar as| know none of
those countrieshasestablished acoordinator of national
notifications to the Commission. No EU rules exist on
this point apart from the requirement that notifications
should go through permanent representations in Brus-
sels. As| explain below, however, the channelling of
information to the Commission has to be coordinated.
| also explain below that sometimes a country should
not do things that the EU allowsit to do, like granting
state aid.

Moreover, the real challenge concerning EU-
required information is not about collecting, storing
and retrieving it. It is mostly about using or processing
it before it is passed on to Brussels. The Commission
announced about ayear agothat inthefutureit will carry
out assessments of the impact of proposed legislation
before it forwards it to the Council and Parliament for
formal adoption.® It followsthat any member state that
wants to influence forthcoming rules as they are being
shaped it would have to be able to carry out similar
impact assessmentsof itsown. Thisisasignificantissue
and | will comeback toit below when | examinetherole
of persuasion in the various Brussels committees.

vii. Coordination and identification of national
interest

Coordination among public authorities will be more
importantthanever. Traditional ly, theministry of foreign
affairsis the contact point of a government with other
governmentsandinternational organisations. After entry
into the EU, contacts with EU institutions and national
authorities in other member states will increase expo-
nentially.

Therearefour regular summitsof headsof government
and state and about 50-60 Council meetings per year
attended by ministers. TheCouncil hasmany committees
and about 300 “working parties’ of nationa officials
who meet several times a year. The Commission has
several hundred “expert groups’ made up of national
officials and chairs about 250 so-called “comitology”
committees of national representatives which are res-
ponsiblefor managing and adj ustingimplemented regu-
lations. There are literally hundreds of meetings per
year.

National ministriesintheacceding countrieswill by
necessity have to deal directly with the corresponding
services in the EU and other member states. Contact
exclusively through their ministries of foreign affairs
will become abottleneck and, therefore, will largely be
abandoned. But precisely becausetherewill be so many
national authoritiesinvolved in EU affairstherewill be
agreat needfor coordination. At minimum, coordination
would aim to keep everybody concerned informed of
what is going on. In addition, coordination will also be
needed after new rules are adopted in Brusselsin order
to monitor their proper implementation within the new
member states. But coordination will be found to be
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indispensable to iron out domestic policy differences
between ministries and arrive at a cohesive national
position.*°

Coordination done at the highest political level, say
within cabinets or councils of ministers, should be a
measure of last resort. If itisto be effective, it will have
to bedonelargely in one or more dedicated committees
at differentlevels, ministerial or technocratic, to beable
to keep up with the load and pace of work in Brussels.

viii. In charge of European affairs

Coordination will beafull-timejob. In view of the fact
that that coordination also means forging policy
compromises, al EU member states have a political
person in charge of European affairs. That person may
be aminister or, more often, a deputy minister or state
secretary. M ost acceding countrieshavesimilar political
personsinchargeof their dealingswiththe EU. Somedo
not. They should seriously consider the appointment of
aEuropean affairs minister.

iX. Using persuasion to advance national interests
In an enlarged EU every member will have corres-
pondingly less power than what would be the case with
fewer members. Some countries will have minuscule
power. Compare, for example, thethreevotesallocated
toMaltaor thefour of Cyprusagainst the 29 of Germany
or France. Y et, recent research suggests that when the
variouscommitteesof Community and national officials
preparenew EU legislation, they listentogood arguments
irrespective of the country of origin of the person who
makes them.!! This has been interpreted as a sign that
national officials who participate in these Brussels
committees transfer their loyalties to the Community.
That may or may not becorrect. Another lesscontentious
way tointerpret that result isthat on atechnocratic level
conflicting views are resolved on the basis of technical
arguments. Thisis very significant for small countries
for the ssimple reason that their “political” power is
virtually non-existent. Their only power istheir skill of
persuasion.

The UK, for example, one of the more diligent
member states in transposing EU laws promptly and
enforcingthem effectively, isal sooneof themost active
members in influencing new EU rules as they begin
taking shape. In order to achieve that, it carries out its
own preliminary impact assessment of draft rules. It then
uses the results to determine its national position and
persuade Commission and national officials in other
member statesto adjust thedraft rulesto makethemless
costly, more efficient, etc. This kind of intervention
which aimsto improve draft rules also furthersits own
national interests.

For the new member statesit will also be important
to have a sufficient number of their nationals take
positions in EU institutions. It is not that the new EU
civil servantswill somehow and surreptitiously protect
the national interests of their home states. Their loyalty
will indeed betransferred tothe EU. However, they will
bring into EU institutionsadeeper understanding of the
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economic and political systemsand social conditionsin
the new member states.

X. Achieving the right economic conditions to
absorb EU funds and exploiting opportunities

The prospective new members will be net recipients
fromthe EU budget. At least thisistheintention during
thefirstthreeyearsof EU membership. However,inorder
to receive funds from Brussels they have to set up the
right institutions and procedures. Moreover, in order to
maximise the amount they can draw from the EU’s
structural fundsthey must rel ease corresponding national
funds. Thisis part of the acquis.

Wheat is not part of the acquis is where to find that
extranational money. The EU doesnot tell itsmembers
how to rai se government resourcesor increasetax reve-
nues. Infact all candidates have amajor problem ahead
of them. They all have budgetary deficits. This means
that, sinceitisawayspolitically difficult to raise taxes
inorder toboost tax revenue, they must reduce spending.
But by reducing spending they will manage to absorb
fewer structural funds because they will not be in a
positionto match EU money with extranational money.

Under these conditionsthereisonly one alternative
left. Public administrations, public programmes and
public spending have to become more efficient to eco-
nomiseresources. We see now that in addition to admi-
nistrative efficiency, national authorities in acceding
countries must also achieve spending efficiency in
order to maximise, in this case, the financial benefits of
EU membership.

In this connection, it is necessary to point out that
although the EU, in general, prohibits state aid, it
nonetheless allows certain types of aid up to pre-
determined amounts. This, however, should not beseen
as a licence to subsidise industry and regions, even if
that is permitted. Surprising, the EU does not require
member states to carry out cost-benefit analysis of the
aid they grant. They only have to comply with therules
defined by the Commission. But, legal compliance is
not the same as spending money prudently and to the
maximum effect. So again, if they want to use their
resources efficiently, member states have to do some-
thing extrathat the EU doesnot requirethemtodo. This
is not the case, for example, in structural operations
where the EU has much more extensive rules forcing
member statestojustify their regional programmesand
evaluate their results both ex ante and ex post.

Last but certainly not least, the EU withitsextensive
networks between member states, itsmany Community
programmes and its huge market offers awide range of
opportunities to both public authorities and the private
sector. To public authorities it offers the possibility to
learnfromand cooperatewiththeir counterpartsinother
countries.

For the private sector it also opens up many
possibilitiesfor cross-border joint ventures and invest-
ment and support from EU R& D programmesand SME
financing. Thisisnot theplacefor afull analysisof these
opportunities. What is important to understand is that
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there is no EU manual on how to exploit such oppor-
tunities. Thisrequiresplanningand strategicpreparation
and investments both by public authorities and busi-
NEesSes.

5. Conclusion

Thetenissuesidentified abovehaveat |east onecommon
feature. Thereisno EU rulethat tellsmember stateswhat
they must do. That iswhy another way to preparefor EU
membership is not just to learn all the EU rules, but to
look at how other countrieshave coped withthedemands
of membershipandlearnfromthesuccessesandfailures
of their membership.

In essence, preparation for membership requires a
sort of risk analysisand market research. Withrespect to
assessing therisksof membership, inadditiontoticking
off adopted legal acts, the governments of the acceding
countries should aso identify the things that can go
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5 Thereis also the issue of opening up employment within
publicadministrationsto personswho arenational sof other
EU member states. Although under Article 39(4) of theEC
Treaty,employmentinpublicadministrationsmay berestricted
to own nationals, the European Court of Justice and the

http://www.eipa.nl

wrong. They shouldfind out which aretheir weak points
andtake preventiveaction now rather than respond with
remedial measureslater on. Althoughitisnever toolate
to carry out this risk analysis, failure to apply and
enforce properly EU rules means, at best, that the
Commission will eventually haul them before the EU
Court of Justice. At worst, they will havefailedto enjoy
the full benefits of membership and protect adequately
their citizens, consumers and environment.

Market research is also a useful tool for increasing
the benefits of membership. Indeed, the EU has ahuge
internal market which offers many opportunities that
can be exploited by the alert and nimble member states.
Just as companies structure their internal operations so
as to improve their market prospects, so should the
acceding countriesdo to improvetheir prospectswithin
the EU system.

Commission have interpreted that derogation in a narrow
manner. Not all jobs in public administrations may be
reservedfor ownnationals. It hasbeenestimated that between
60% and 90% of all civil servicejobs may be opened upto
personsof other EU nationalities. See Danielle Bossaert et
al., Civil Services in the Europe of Fifteen, (Maastricht:
European Institute of Public Administration, 2001) and
Christoph Demmke and Uta Linke, Who'saNational and
Who's a European: The Legitimacy of Article 39(4),
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7 For an explanation of the significance of decision-making
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regulatory supervision see Phedon Nicolaides, with Arjan
Geveke and Anne-Mieke Den Teuling, Improving Policy
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Regulatory Authorities, (Maastricht: European Institute of
Public Administration, 2003).

8 Foramoresceptical view astowhether itispossibletomake
suchdistinctions, see Christoph Demmke, Undefined Boun-
dariesand Grey Areas. TheEvolving I nteractionbetweenthe
EU and National Public Services, Eipascope, 2002, No. 2,p.8.

9 Notall EUlaw hasdirect effect. Most directives, forexample,
need to be“transposed” into the national legal order before
they canbelegally enforced. However, evenwhenadirective
asawholehasto betransposed, sometimesprovisionsof the
directivemay themsel vesdirect effect.

10 See Commission Communication on Impact Assessment,
COM(2002) 276, 5 June 2002.

11 Foranaccount of theimportance, theobjectivesand methods
of coordination see Adriaan Schout and K ees Bastmeljer,
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Eipascope, No. 1, 2003.
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