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Introduction®

‘Europeanisation’ has become a focal point of discussion in European integration
studies. Although the term is used in different ways to describe a variety of phenomena,
its meanings have usually been restricted to (in a strict sense) political processes, i.e.
domestic political changes caused by European integration. Most studies have
emphasised top-down dynamics inherent in this particular notion of Europeanisation,
whereas bottom-up and/or transnational processes and attempts to analyse their
interplay have entered the debate only recently. We seek to contribute to this debate by
focusing on what we describe as the ‘societal/trans-national” dimension of
Europeanisation: this dimension encapsulates (1) the level and sphere of change; and
(2) the type of agency generating or resisting change.

In this paper, we seek to analyse the impact of European-level governance — the
case law of the European Court of Justice and the Community’s competences in the area
of competition policy — on German football. More particularly we will look at the
nationality issue related to the Bosman ruling (case 1), the new transfer regime resulting
from the Bosman ruling (case 2), and the issue of broadcasting rights (case 3). In the
broader context, additional factors are considered which less clearly relate to the
European integration process, such as the development of the Champions League (case
4) or the emergence of transnational groupings like the G-14 (case 5). Taken together,
these processes add up to the ongoing ‘Europeanisation’ of (German) football.

By analysing five cases of Europeanisation within the realm of German football,
we not only want to shed some light on an under-researched field of study for political
scientists interested in ‘Europeanising’” mechanisms. It also allows us to explore the
general applicability of Europeanisation factors (sources, dynamics and level of
change), which have been derived mainly from the analysis of more politico-economic
contexts, to explain dynamics in societal, i.e. rather non-political, contexts. This way we
may also clarify potential ‘blind-spots’, i.e. dynamics and interrelated mechanisms in
Europeanisation processes that have been largely ignored by traditional analyses. Our
empirical focus is salient as it represents a social context, which forms an important and

conscious part of citizens’ lives (rather than an abstract and inaccessible sphere). This

1 An earlier version of this paper has been presented for the Workshop “Sport and the European Union,
10 Years After Bosman: Situation and Perspectives”, Loughborough University (UK), 30 June & 1 July
2006. We would like to thank Frank Schimmelfennig and Osvaldo Croci for their comments on previous
drafts.



may enable us to gain a deeper understanding of Europeanisation regarding citizens’ life
worlds.

Our paper will first elucidate the concept of Europeanisation and specify our
understanding of the term. Secondly, we will outline the societal/transnational
dimension of Europeanisation. The third section attempts to formulate some systemising
factors of the Europeanisation process which guides our empirical analysis of five sub-

cases related to German football that will follow thereafter.

The concept of Europeanisation

Research on Europeanisation has gradually increased since the mid-1990s and has
developed into an academic growth industry over the last decade. In the field of political
science alone, the term Europeanisation is used in a number of different ways to
describe a variety of phenomena and processes of change (cf. Olsen 2002). Most
frequently Europeanisation is referred to as domestic change, in terms of policy
substance and instruments, processes and politics as well as polity caused by European
integration (Radaelli 2000: 3; Ladrech 1994: 69). Existing policies (in integrated
sectors) are increasingly defined at the European level which leads to substantial
changes in the policy fabric (and content) of EU member states (Caporaso and Jupille
2000). On the level of politics, European governance impacts on domestic processes of
political and societal interest representation and aggregation as well as on the policy
style (e.g. Hartcourt and Radaelli 1999). In terms of polity, Europeanisation focuses on
the effect of European integration on domestic (mainly political) structures and
institutions (Borzel 2001).

As a field of inquiry, Europeanisation merits continued systematic academic
attention. The Europeanisation research agenda arguably focuses on a set of very
important research questions, related to where, how, why, and to what extent domestic
change occurs as a consequence of EU integration and governance at the European
level. In addition, compared to several decades that European integration studies have
focused on explaining and describing the emergence and development of a
supranational system of European cooperation, research on Europeanisation is still in its

infancy.



As a starting point, Europeanisation is understood here as the process of change
in the domestic arena resulting from the European level of governance. However,
Europeanisation is not viewed as a unidirectional but as a two-way-process which
develops both top-down and bottom-up. Top-down perspectives largely emphasise
vertical developments from the European to the domestic level (Ladrech 1994, Schmidt
2002). Bottom-up accounts stress the national influence concerning European level
developments (which in turn feeds back into the domestic realm). This perspective
highlights that Member States are more than passive receivers of European-level
pressures. They may shape policies and institutions on the European level to which they
have to adjust at a later stage (Borzel 2002). By referring to Europeanisation as a two-
way process our conceptualisation underlines the interdependence between the
European and domestic levels for an explanation of Europeanisation (processes). In
contrast to a unidirectional top-down usage of the concept, studying Europeanisation as
a two-way process entails certain disadvantages in terms of (waning) conceptual
parsimony and methodological straightforwardness. However, we argue that these
problems are outweighed by a substantially greater ability to capture important
empirical phenomena. It has convincingly been shown, for example, that Member States
responses to Europeanisation processes feed back into the European level of decision-
making. European/EU policies, institutions and processes cannot be taken as given, but
are, at least to some extent, the result of domestic political preferences and processes
which are acted out on the European level (Borzel 2002, 2003; Dyson 1999).

However, as will be further specified later on, framing Europeanisation
processes as the interplay between the European and the domestic realm still constitutes
a considerable simplification. For example, transnational (non-EU)-level developments
may provide important properties of Europeanisation. In addition, related to the
previous point, it should be pointed out that for us Europeanisation does not equate
‘EUisation’. Rather the EU is only part (albeit an important one) of the wider fabric of
cross-border regimes in Europe in which other (transnational) institutions and
frameworks, both formal and informal, also play a role. Hence the EU is not the
monopoly source and channel of Europeanisation (Wallace 2000). This may include
institutional arrangements at the European level which are related to European
(integration and) cooperation in a broader sense, such as the Council of Europe (COE)

or the Organisation for Security and Co-operation in Europe (OSCE) on the political



level, but also organisations such as the Association Européenne des Conservatoires
(AEC) and the European Football Association (UEFA) on the societal level.

While working with a fairly wide notion of Europeanisation, it is important to
clearly delimit the concept in order to avoid the danger of overstretching it. For
example, we would reject “the emergence and development at the European level of
distinct structures of governance” as an appropriate definition of Europeanisation (Risse
et al. 2001: 3; emphasis added). Although our conceptualisation relates to multi-level
processes, the core focus remains on the process of change in the domestic arena. In
addition, Europeanisation should not be confused with ‘harmonisation’ and also differs
from ‘convergence’. Europeanisation may lead to harmonisation and convergence, but
this is not necessarily the case. Empirical findings indicate that Europeanisation may
have a differential impact on national policy-making and that it leaves considerable
margin for domestic diversities (cf. Heritier et al. 2001; Caporaso and Jupille 2001).
Moreover, as pointed out by Radaelli (2000: 5) there is a difference between a process
(Europeanisation) and its consequences (e.g. potentially harmonisation and

convergence).

The societal/trans-national dimension of Europeanisation

The proliferating empirical work on Europeanisation revolves around the instruments,
institutions, actors and mechanisms that induce and resist change. Our empirical
analysis highlights a rather neglected aspect in the literature: the societal/trans-national
dimension of Europeanisation. This dimension encapsulates two elements: (1) the level
and sphere of change; (2) the type of agency generating or resisting change. Hence by
the societal dimension we mean, on the one hand, the fact that regulation and
jurisdiction from Brussels is likely to induce some adaptational pressure not only at the
political level but also in societal contexts, e.g. the realm of sport, and for our purpose,
football. On the other hand, to speak of a trans-national dimension of Europeanisation
aims at capturing some trends, which can be traced in analysing how societal actors are
either reacting towards attempts of regulation by the EU or creating transnational spaces
that in turn impact on the governance of football.

As pointed out in the previous section, highlighting the societal/transnational

dimension contributed to our rather broad conceptualisation of ‘Europeanisation’.



Concept-stretching has to be justified, given the potential loss of analytical clarity
(Radaelli 2000). We argue that accounting for the societal and transnational dimension
is justified, as otherwise interesting fields of study and important dynamics between the
European and the domestic levels would go largely unnoticed.

As has been noted, the societal dimension of Europeanisation mainly indicates
the sphere of change. In contrast to most studies we chose to study a subject (football,
or sports in general), which is seemingly ‘non-political’. What makes such a case
interesting, besides the fact that it constitutes a more politicised realm than commonly
assumed, is that it represents a social context, which forms an important and conscious
part of citizens’ ‘life world” (Lebenswelt). It is therefore a context, which is realised by
many people as part of their lives — not a supposedly abstract and inaccessible sphere of
politics. To study processes of Europeanisation at this — societal — level thereby should
allow for a deeper understanding of any Europeanisation regarding citizens’ life worlds.
Although this is not a major theme in our paper, the question of a Europeanisation of
life worlds could lead to interesting insights in the eventual formation of a common
European identity, a subject much debated in the current literature (cf. Risse 2004;
Mayer and Palmowski 2004). Aside from these considerations, to study Europeanisation
dynamics within a societal field like “football” maybe salient for two reasons. First, it
allows us to explore the applicability of Europeanisation concepts (sources, dynamics
and level of change), which have been derived mainly from the analysis of more
political contexts, to rather non-political, i.e. here societal, contexts? Second, our study
may clarify potential ‘blind-spots’, i.e. dynamics and interrelated mechanisms in
Europeanisation processes that have been largely ignored by traditional analyses, which
have mainly dealt with political issues.

Although it would be wrong to assert that ‘transnational dimensions’ of
Europeanisation have only rarely been mentioned, the concept of ‘transnationalism’
itself is less frequently specified and illustrated empirically in Europeanisation studies.?
The transnational quality of relationships is often merely stated or an ongoing
transnationalisation within EU-Europe is simply assumed (e.g. Menz 2003, Winn 2003,

Feron 2004). Yet, it is questionable whether the debate on concepts of transnationalism

2 But see, for instance, Kohler-Koch (2002), who sketches out several dimensions of transnationalism
within the complex system(s) of European governance.



and transnational actors in the discipline of International Relations® offers any sensible
starting points for our approach, mainly because this debate is “still primarily concerned
with proving against a state-centered picture of world politics that [transnational actors]
matter” (Risse 2002: 268). In the context of (European) integration studies, scholars
working in the transactionist, neofunctionalist or supranational governance perspective
have of course somewhat gone beyond that and developed accounts of transnational
dynamics (e.g. Deutsch 1953, 1957; Haas 1958; Stone Sweet and Sandholtz 1997; cf.
Niemann 2006 forthcoming). However, their focus was above all on the development of
cooperation, institutions and policies at the supranational level, i.e. on (European)
integration, rather than Europeanisation with its primary focus on change in the
domestic arena.

While not diverging from a common definition of ‘transnationalism’, our
concept also encompasses actors that have been less analysed in the current literature
which heavily focuses on either non-profit NGOs or profit-driven multinational
corporations. We define ‘transnational actors’ as societal actors in a broad sense, who
coordinate their actions with societal actors from other national contexts in Europe,
thereby creating common, trans-national reactions towards EU institutions and/or
creating trans-national institutions. Transnationalism within Europe in our approach
therefore rests on transboundary networks of actors, whose interests and perceptions are
either aggregated or amalgamated within these networks and institutions.

To speak of a ‘societal/transnational dimension’ of Europeanisation in the end
means to pay tribute to the interrelatedness of the sphere of change and the type of
agency: football as a societal sphere is characterised by a growing transnationalisation,
as will be shown. Opening up the field of Europeanisation studies to this dimension
further adds to the awareness of the impressive complexity of Europeanisation
processes, but it may also incorporate the consciously perceived ‘Europeanised’ life

worlds of European citizens into the academic debate.

% For an overview of this debate see Risse (2002). For a discussion of the methodological implications of
transnationalisation within EU-Europe for International Relations see Ebbinghaus (1998).



The Europeanisation process: some systemising factors

Different typologies can be introduced in order to systematise Europeanisation
processes. This section will formulate several systematisations, which are to some
extent derived from the existing literature. Subsequently, our empirical analysis will
explore to what extent such typology of the Europeanisation process makes sense, also
in terms of the more transnationally driven sub-cases. To begin with, the basic sources
of Europeanisation — top-down, bottom-up and transnational/societal — have already
been sufficiently pointed out above and thus require no further explication here.
Although these sources of Europeanisation often substantially interact, certain
tendencies in terms of these dimensions can usually be ascertained (cf. Lodge 2002).
Secondly, we can differentiate in terms of the level of strength of
Europeanisation sources and pressures. As for top-town processes, a number of
indicators can be suggested. The legal bindingness of EU provisions probably
constitutes the best indicator for the force of top-down pressures (Vink 2002: 9-10).
Yet, Europeanisation is not confined to legally binding EU provisions. It may be carried
by more cognitive or ideational mechanisms. Although termed the “weakest”
Europeanisation trigger (Knill 2001: 221), the “framing of domestic beliefs and
expectations” still seems to drive Europeanisation processes forward to some extent
(Knill and Lehmkuhl 2002: 258).* In addition, the degree of clarity, both in terms of
legal argumentation (e.g. concerning ECJ rulings) and in terms of legal competence
(e.g. regarding exclusive or shared competence in the case of Commission involvement)
influences the weight of downwards adaptational pressures. Ambiguity in these respects
adversely affects Europeanisation dynamics. Moreover, the level of uniformity of
reaching a decision at the European level — e.g. in the Council or between the Council
and the European Parliament on legislative acts, or in the European Commission
concerning decisions in the area of competition policy — also impacts on the strength of
top-down Europeanisation sources and pressures. It can be assumed that, generally
speaking, more uniform and consensual decisions at European level may have a more
significant Europeanisation effect than rather contested EU decisions. As for bottom-up

or transnational/societal Europeanisation, indicators regarding the strength of processes

* The role of cognitive and ideational factors applies equally to the domestic and transnational/societal
dimensions. These may also frame beliefs and expectations on other levels and thus impact on the
Europeanisation process. This will be suggested in more detail later on in our empirical analysis regarding
the influence of the Champions League on a potentially emerging European public space.



seem less obvious and perhaps more limited at this stage of inquiry. However, for
example the existence of alternative (policy) venues or of credible exit options from
prevailing arrangements and, more generally, the possibility of challenging existing
regimes (e.g. when undesired policy externalities arise) condition the strength of such
Europeanisation dynamics (cf. Lodge 2002).

Our third categorisation concerns reactions to initial Europeanisation pressures.
Broadly speaking, one can distinguish between reactions on two levels: the level of
policy formulation and the level of implementation (cf. Bugdahn 2005: 183). The type
of reaction in terms of formulation and implementation depends on several factors, such
as prevailing norms and preferences on the part of those affected or addressed by the
initial Europeanisation pressures — and partly overlapping with actors’ preferences — the
goodness of fit, i.e. the compatibility between the (e.g. domestic) status-quo and newly
induced (e.g. EU) requirements. On the level of (policy) formulation, we suggest that
reactions to primary Europeanisation can take on different forms: (1) ‘support’, when
affected/addressed actors back new requirements; (2) ‘acquiescence’, when agents
simply  accept the changes stemming from  Europeanisation; (3)
‘engagement/intervention’, when actors seek to modify or reduce adaptational
pressures; (4) ‘confrontation’, when actors try to resist or escape initial Europeanisation
pressures. The degree of misfit can be assumed to gradually increase on this continuum.

Our fourth element systematising the Europeanisation processes is the strength
of reaction to initial Europeanisation pressures. The impact of such responses will
depend on several factors, one of which is access to government/policy-makers and the
strategic position in, or ‘membership’ of, policy/advocacy networks. Another factor is
organisational strength, made up, for example, of material resources, the degree of
centralisation and cohesiveness, effective management, etc. (Menz 2003).

Finally, the degree of change can be categorised. Drawing on Lodge (2002) and
Radaelli (2002) who themselves drew on earlier writings, three main forms concerning
the impact of Europeanisation pressures are suggested here: (1) ‘system maintenance’,
which is characterised by a lack of change or the rejection of new requirements; (2)
‘adjustment’, where existing policy cores are not challenged, but some non-fundamental
changes are absorbed and new layers may be added to the regime; (3) ‘transformation’,
which denotes paradigmatic or core policy changes. Our empirical data will
subsequently be examined, as far as possible, with regard to the above categorisations
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making up Europeanisation processes (i.e. sources, strength of initial pressures,
reaction, strength of reaction, and degree of change).

Our empirical analysis is based on process tracing (Keown and George 1985),
which has been put into practice through triangulation across different data sources
(official documentation, structured/unstructured interviews, secondary literature and
major media). We have chosen to examine five different cases. These ensure variation
concerning the degree of EU/European level incentives/pressures in order to be able to
explore the plausibility of our systematisations across a wide range of different
scenarios and so as to be capable of examining the causal relevance of the EU/European
level. No or little variation in terms of EU pressures may not allow us to ascertain any
positive degree of causality (cf. Collier 1995). Our first three sub-cases — (1) Bosman I:
the nationality issue; (2) Bosman II: the transfer regime; (3) broadcasting — are
characterised by rather top-down (EU) pressures, albeit to varying degrees, while the
last two sub-cases — (4) Champions League; (5) G-14 — are more induced by bottom-up

and transnational rationales.’

Case 1 — The Bosman Ruling I: The Nationality Issue

Some important trends in German football during the last decade can be interpreted as
symptoms of an ongoing Europeanisation. This is because a whole complex of such
trends — the rapid influx of foreign-born players, various attempts to restrict their
numbers as well as to promote young German talents, and the search for a new ‘transfer
regime’ at the global (through the World Football Association FIFA) and the national
level — has its roots in the seminal ‘Bosman ruling’ of the European Court of Justice
(ECJ) in 1995. ‘Bosman’, in this regard, is not only the one legal case every football
player and fan knows (Foster 2000: 39). The ruling and its antecedents, which have
been described in detail elsewhere (cf. Croci 2001, Parrish 2003, Weatherill 2003),
together with a relatively active role of the European Commission in the realm of sports
during the 1990s also had a tremendous impact on German football.

The provisions in the Treaty establishing the European Community, secondary

legislation, Community policies and decisions all had an increasing impact on sport

% For a more detailed account of our methodological approach, see Brand and Niemann (2005).
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throughout Europe in the last decade, although “sport’ has never been among the core
competences of the EC/EU (Ducrey et al. 2003: 32). Traditionally, sport as well as
football in all its aspects (organisation of events, establishment and enforcement of rules
for both games and events, etc.) has traditionally been regulated by a set of autonomous,
interrelated organisations, in the case of football by clubs, national leagues and
associations, several regional federations and one worldwide football federation (Croci
2001: 2). During the 1990s, however, football more and more came to be recognised as
an economic activity by European/EU institutions like the Commission and the
European Court of Justice, and thus as an activity, which had to be regulated like any
other industry according to the rules of the Community. That is why the jurisdiction of
the ECJ and the decisions taken by the Commission could generate intense adaptational
pressure on German football clubs, leagues and the German Football Association
(DFB).

The Bosman ruling of the ECJ in 1995 in its essence consisted of two general
findings, which had been derived from EU law concerning the free movement of people
within the European Union and competition law, albeit it only drew on the former. The
two findings were: first, the traditional transfer system with transfer fees to be paid for
out-of-contract players infringed upon the right of every European (worker) to move
freely under Article 48 of the Treaty of Rome (TEC) and thus had to be abolished; and
second, ‘nationality restrictions’ as a means to limit the number of foreign players in a
football club were ruled illegal in so far as they discriminated against players from
countries within the European Union (Foster 2000: 42).

Football in Germany has been affected by both aspects, although one could
claim that the latter one has had a more ‘visible’ effect for the whole football
community. Rendering illegal any general nationality restriction in the first place meant
the abolishment of the so-called *3+2 rule’ — negotiated at the beginning of the 1990s
among UEFA members upon a general recommendation of the European Commission
to consider nationality clauses — which allowed a European team to field three foreign
players and additionally two ‘assimilated players’ (foreign players who had played in
the relevant country for at least five consecutive years). To abolish this rule and to open
up the market for players from all other countries within the EU already had an in-built
tendency to increase the number of foreign-born players in German football. The DFB,
however, liberalised even further and expanded the right to play professional football in

Germany without being considered a foreigner not only to EU residents (so-called EU-
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Auslander) but to all players living within the 51 other member states of the European
Football Association (UEFA). In fact, thus in German football after ‘Bosman’ the status
of EU-Auslander really meant UEFA-Auslénder, EU resident meant UEFA resident, at
least concerning the two professional leagues.®

How to account for this extension, which has been exceptional in Europe? One
line of argumentation refers to the special socio-political situation in Germany after re-
unification. From this perspective, the DFB and its leading actors were still influenced
and impressed by the dramatic political changes in Europe and the ‘unification’ of the
continent that had taken place a few years before. They simply “did not want to erect
new walls or barriers”, especially towards national associations in Central and Eastern
Europe, which had strong ties to the DFB.” In a similar vein, some actors were
convinced that the ongoing process of European integration would render any
differentiation between certain types of Europeans meaningless sooner or later.?
Although the extension may show that “football sometimes is more political than people
think™®, there was also an element of pragmatic (and even visionary) thinking to it,
because the decision taken by the DFB in the end prevented non-EU European
footballers from taking legal action against this discrimination.’® Another interpretation
is that this extension created a bigger market for German football clubs to sign players,
especially players from Central and Eastern Europe, which for the most part was cost-
saving in the short-run. Given the fact that after ‘Bosman’ a central source of financing
for clubs — transfer fees for out-of-contract players — ceased to exist, and that German
clubs were (and are) subject to a relatively strict licensing procedure, which means they
had (and have) to pursue fairly sound economic policies, opening up the market
especially towards Eastern Europe also had a compensation effect for German football
clubs, since signing players from Poland or the Balkans was in general less expensive.

Both explanations — the socio-political climate as well as an interest of the clubs to

® This extension has not become effective for junior or amateur teams, where EU resident really means
EU resident.

" Interview with Dr. Theo Zwanziger, Managing President of the DFB, by telephone, January 2005.
® Interview with Gerhard Mayer-Vorfelder, then-President of the DFB, by telephone, January 2005.
% Interview with Dr. Theo Zwanziger, Managing President of the DFB, by telephone, January 2005.

10 Only recently, the ECJ has issued a ruling concerning the discrimination of a European but non-EU
professional player (from Russia), who had been restricted from playing by a nationality clause in Spain.
The ECJ ruled this discrimination illegal on the grounds of the Partnership and Cooperation Agreement
between Russia and the EU, see e.g. Frankfurter Allgemeine Zeitung, 13 April 2005, and Neue Zircher
Zeitung, 13 April 2005. The ‘Simutenkow ruling” from 2005, from this perspective, can be regarded as
the logical extension of the ‘Bosman ruling’.
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improve their position among European competitors — can be seen as complimentary
rather than mutually exclusive. To sum it up, the “nationality part’ of ECJ’s Bosman
ruling generated a relatively strong pressure on the German Football Association. It also
induced a considerable dynamic with regard to the decision to extend its definition of
‘EU resident’ leading to some form of progressive transposition of the ruling through
the DFB.

It is hardly surprising that this decision led to a surge of players coming to
Germany from all over Europe, a claim that can be substantiated by looking at the
developments of the First Bundesliga. At the beginning of the 1990s — before *‘Bosman’
— the shares of the respective players’ groups of the overall number of players exhibit a
fairly stable pattern: approx. 80% German-born players, 12-14% UEFA residents
(without Germans), 5-7% non-UEFA residents. After ‘Bosman’ and the decision of the
DFB to count all players from UEFA member-states as EU residents, we can easily
detect some important changes in the composition of the players. Firstly, the share of
German-born players has steadily decreased (accounting for 50% in 2005). Secondly,
the share of UEFA residents as well as the share of players from other continents has
substantially increased, although the share of non-UEFA residents remains relatively
small (between 12 and 14% in 2003 and 2004) compared to that of UEFA residents (up
to 38% in 2005). As for increases in size this means that the number of German-born-
players has decreased by almost 40% and the shares of non German-born players have
increased, in the case of UEFA residents by approx. 175%.!! Although the decision to
open the market for all Europeans has been rather liberal, the DFB did not fully
liberalise until 2006/07, when it decided to abolish any limit on foreign players in
professional clubs, while 12 German players have to be signed (‘local player rule’ of
UEFA).

If one interprets the shortage of young and talented German football players,
which became obvious at the end of the 1990s, either as a consequence of ‘Bosman’ and
its implementation in Germany or as the result of a certain neglect on the part of the
clubs, the carefully directed development of young and talented players, which are
eligible for German national teams, has become a real concern of the DFB in the wake
of ‘Bosman’. What is more, the DFB — in accordance with the German Football League

(DFL) — also tries to steer the development by establishing certain rules for professional

1 These data concern the number of players fielded in the German First Bundesliga 1992-2005. Data
obtained from IMP AG Ismaning/Germany.
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and amateur clubs, which aim at developing and protecting young and talented German
players as far as possible within the limits of public national and European law. For
instance, every club in the Bundesliga has to maintain a training centre for young
players (Nachwuchsleistungszentrum) in order to comply with the licensing rules.
Amateur clubs of professional teams until now had to field at least six eligible players
younger than 24, three of them younger than 21; starting with the 2005/06-season, these
clubs have become full U23-teams (which means that only three players aged 23 or
older can be fielded). Parallel to these measures, the number of non-EU players in
German amateur teams has been cut back from up to six (2002) to three (2004). This
kind of ‘steering policy’ within the association is complemented by the policies of the
German Ministry of the Interior, which in 2002 issued a directive that in effect ruled out
that a non-EU player will get a work permit in Germany unless he is signed by a team in
the (first and second) Bundesliga. In 2003, the follow-up to this directive specified that
non-EU players must be signed to play in the first team and must not play in the
amateur teams of the professional clubs.*?

In sum, the nationality-related part of ‘Bosman’ led to a mixed reaction of the
DFB: there have been reactions of course, but not full-fledged counter pressure to
European institutions. Transposition has been varied: progressive (the decision to
extend the definition of ‘EU resident’) and more conservative (measures to promote
German talents). German football has thus become “Europeanised’ through adapting to
the ECJ’s ruling. In this sense, the counter pressure towards EU-level decisions by the

German Football Association has been only moderate.

Case 2 — Bosman I1: The new ‘transfer regime’

As has been said above, the ‘Bosman’ ruling not only dealt with the ‘nationality
question’, it also stated that the traditional transfer system had to be completely revised,
since the core of this system — the payment of transfer fees for out-of-contract players —
had been found to infringe upon the right of free movement within the EU. The ruling

itself posed a lot of questions, because among other things it did not consider transfers

12 Kicker, 27 January 2003; EU player in this regard means a player born within a member state of the
EU, where the rights concerning the free movement of labour do apply (at this time, this still excludes the
new member-states like Poland, Hungary etc.).
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within member states of the EU and made no specifications concerning transfers of
European but non-EU players between two clubs within the EU. Since the transfer
system was internationally agreed upon and laid down through FIFA, it became clear
during the second half of the 1990s that this part of ‘Bosman’ was not just (EU- or
UEFA-) European business, but could and had to lead to a revision of the whole
international transfer system. First and foremost the Commission pushed this view,
starting from the perspective that football constituted a normal business activity to be
regulated according to competition law. On the other side, the national and regional
associations as well as FIFA tried to promote their view that football and sport fulfil
special social functions and therefore had to be treated differently. As Parrish (2003) has
shown, these actors as well as others — clubs, leagues, media, and lawyers — have
formed ‘advocacy coalitions’ to promote their views in the negotiation process. The
overhaul of the international transfer system has been a long process, in which all actors
tried to influence the other side on several occasions. The uncertainties sketched above
thereby led to the protraction of this process, since they created some room for
manoeuvre for the national associations and FIFA/UEFA. Although the Commission
finally pushed them to the table by threatening another ruling through the ECJ in 2000
(Croci 2001: 7), the ‘new transfer regime’ agreed upon in 2001 suggested that the
European Commission in some parts had loosened its demands and abandoned its
purism. This is especially true with regard to contract stability (vs. ‘normal’ periods of
notice), which still has to be guaranteed except for narrowly defined situations, and the
introduction of a new system of training compensations (as a ‘quasi’-transfer fee) for
players aged under 23 to encourage and reward training efforts of clubs (cf. Weatherill
2003: 68). This change in attitude of the Commission merits attention and needs to be
explained. How was it possible that ,,[a]fter reaching the compromise agreement with
the European Commission [in 2001], FIFA President Blatter, ..., publicly thanked
Competition Commissioner Mario Monti with words that gave the impression that the
Commission had simply acted as a consultant to FIFA to improve its transfer rules
(Croci/Forster 2004: 16)?

One could reason that the Commission has been persuaded by the arguments
concerning the peculiarities of organising football and the presumed consequences of a
fully liberalised transfer regime put forth through FIFA (and the DFB as well). Indeed,
some leading German football officials interpret the negotiation process with the

Commission to some degree as a successful act of lobbying in the sense of creating
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more awareness within the Commission for possible disastrous consequences of strict
liberalisation (e.g. inoperability of leagues because of highly volatile player markets).*
There are indeed some indicators that underscore this reasoning, since the Commission
gradually reformulated its position throughout the 1990s, as can be seen in the so-called
Helsinki Report on Sport from 1999 (Brown 2000: 139). Secondly, several national
football associations, not least the German DFB, have lobbied and convinced their
respective governments and especially their heads of government in order to exert some
political pressure on the institutions of the Community, although mainly in form of
public statements. In this regard, the joint statement of Gerhard Schréder and Tony
Blair in the run-up to the Nice Summit 2000 — which expressed their concerns regarding
a radical restructuring without enough consideration given to the peculiarities of
football (Meier 2004: 14) — has been brought about also by several meetings of the
DFB, representatives of leading German clubs and the German Chancellor, in which the
‘football community” successfully specified possible adverse implications of a fully
liberalised transfer regime for the most popular sport in Germany.** Access to policy-
makers has therefore been a crucial resource for the DFB and other national football
associations. Undoubtedly, the common stance of national governments exerted indirect
political pressure on the Commission, which can act with some degree of autonomy in
competition policy but certainly does not take its decisions in a political vacuum. Thus,
one can detect both engagement (attempts to modify the pressure of the ECJ’s ruling
and the Commission’s claims) and more confrontational elements (attempts to resist and
oppose pressures through organising political counter pressure) among the reactions of
the DFB and FIFA.

Two of the most important aspects of the ‘new transfer regime’ agreed upon by
FIFA and the Commission, besides the rules concerning contract stability, are the fixing
of training compensations for players aged under 23 and in general the principle that
clubs involved in training and education of young players should be rewarded.® The
payment of training compensation in this regard is in some ways a continuation of the
old transfer fee payments for out-of-contract players, albeit at a lower level and only
with regard to young and amateur players. This adds to the judgement that the ‘new

transfer regime’ agreed upon by FIFA and the Commission resembles not a complete

3 Interview with Gerhard Mayer-Vorfelder, then-President of the DFB,, by telephone, January 2005.
¥ Interview with Gerhard Mayer-Vorfelder, then-President of the DFB, by telephone, January 2005.
1> press Release European Commission, 1P/02/824, 5 June 2002
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overhaul of the old system but rather a case of ‘heavy adjustment’. The compensation
payments themselves are more or less “peanuts’ for the bigger clubs, because they only
partially help refinancing their training costs for young and amateur players, but they
are of substantial importance for smaller clubs. Their introduction according to FIFA
rules by the DFB, however, has been ruled illegal in 2004 by the Regional Superior
Court Oldenburg, which argued that they infringed on the freedom to choose a
profession (Article 12, German Basic Law). In essence, this ruling constitutes a
‘national Bosman ruling’ for the realm of amateur football. Since the Court underscored
that the DFB may have complied with FIFA rules, but that the rules of private
organisations like FIFA in any case have to abide by national as well as European law,
one can foresee that this ruling (recently confirmed by the Regional Court of Appeal),
will not end the discussions, which have as their seminal reference the *‘Bosman ruling’
of the ECJ.*°

In sum, the ‘Bosman’ ruling undoubtedly changed the structures and the
landscape of German football. Concerning the make-up of the Bundesliga it has become
above all less German, more international, and more European in a wider sense.
Through the decision of the DFB to count all citizens of UEFA member-states as EU
residents, German football has become more *Europeanised’ than required through the
Commission and the ECJ. Other processes in German football have shown as well that
‘Europeanisation’ through European jurisdiction and institutions is far from being a
one-way street. Although the EU can exert some adaptational pressure, there have
always been attempts to seek ways to escape some of the consequences of adaptation
(development and protective measures for young players, in the realm of amateur
football) or to weaken the pressure (persuasion and counter-pressure through lobbying
in the case of a new international transfer regime). While the “Bosman nationality
regime” has led to a ‘system transformation’ in German (and other domestic) soccer, the
“Bosman transfer regime” has had less far-reaching implications, especially given the
fact that contract stability is still maintained under the revised transfer rules. Here, the
impact of change resulting from European integration might thus better be described as

‘heavy adjustment’.

'8 Ruling of the Regional Superior Court Oldenburg/Urteil des LG Oldenburg, Az.: 13 O 1195/04, 29
October 2004. The Federal Court of the DFB had to abide by this ruling when, in August 2006, it finally
abolished these compensation payments. See Kicker, 28 August 2006.
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Case 3 — Broadcasting rights: the Bundesliga marketing system

Over the past decade, the transformation of the broadcasting sector has had a significant
impact on professional football in most European countries, including Germany. The
sharp growth in the number of actors on the demand-side of the market with the advent
of private television in Germany in the mid-1980s combined with the difficulty of
increasing the supply of truly attractive football events led to very considerable
increases in the prices charged for Bundesliga broadcasting rights (at least until the
‘Kirch-crash’'’), a development that has also been witnessed, to varying degrees, in the
rest of Europe. Overall, broadcasting is a key element in the larger scale
commercialisation of football in recent times. This commercialisation of sports (and
above all football) in Europe has decisively fostered the intervention of EU institutions
and Community law in the sector. The Commission’s preoccupation with football has
been driven by its need to monitor the much more important broadcasting sector, in
which it seeks to preclude practices that facilitate incumbents’ to impede new entrants
to the market (Weatherill 2003: 74).

One of the most contentious issues is concerned with the marketing system of
broadcasting rights. An established commercial practice in European football, as well as
the European sports sector more generally, is the central marketing and joint sale of
broadcasting rights on behalf of individual participants. This system, which currently
applies to both free-TV and pay-TV broadcasting of the Bundesliga, offers prospective
buyers only the opportunity to compete for one package which comprises a league’s
entire output. Purchasers are unable to conclude deals with individual clubs. Such
collective selling is an equalising arrangement through which revenues are distributed
more evenly than in a decentralised model. In the latter system the allegedly more
attractive clubs would take significantly more of the pie (at the expense of smaller
clubs). The main argument in favour of the collective system is that it helps sustain
vibrant (inter-club) competition, a crucial element of any sporting activity. For example,
broadcasting rights for the Bundesliga, the English Premier League and the UEFA
Champions League are marketed centrally by the DFB/DFL, the FA and UEFA,

" The Kirch Group which acquired the Bundesliga rights for the period 2000-2004 went into bust in April
2002.
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respectively. From the perspective of EU law two issues are important here: firstly,
whether the prevention of clubs from entering into individual agreements with
broadcasters amounts to a restriction of competition and thus falls within the scope of
Article 81 (1) TEC; secondly, whether the collective selling of broadcasting rights is
necessary to ensure the survival of the financially weaker participants in the league. If
the above mentioned solidarity argument is accepted, an exemption under Article 81 (3)
from the application of Article 81 (1) TEC may be granted (Parrish 2002: 9).

Although the Commission generally has very significant competencies in
competition policy (cf. e.g. McGowan 2000), it had already insisted that it did not aspire
to become a general sports competition policy regulator. The Commission also more
and more deviated from an orthodox articulation of Articles 81-82 in its
communications and became increasingly eager in recent years to show respect for the
social and cultural benefits of sports (cf. Weatherill 2003: 52f, 75, 93f). Hence, overall
the level of top-down pressures (exerted by the Commission here) was less significant
than in the previous two sub-cases (interview 2004).

The DFB requested an exemption from the application of Article 81 with regard
to the central marketing of television and radio broadcasting rights for professional
football matches in Germany in 1999. Backed by a large majority of clubs and aided by
UEFA (and German policy-makers), the DFB sought to reduce EU level adaptational
pressures. Its reaction can thus be described as intervention/engagement. Such response
is rational in view of the preferences on the part of the DFB/DFL, UEFA and most
Bundesliga clubs and given the substantial misfit between the existing regime and that
suggested by the Commission.

Under the German collective selling system the DFB leases the broadcasting
rights to the DFL which also markets the rights. The DFL redistributes the revenues
gained from the broadcasting contracts to the clubs. The contracts in question in the
DFB request for exemption from Article 81 concerned the rights to show first and
second division Bundesliga games. The DFB/DFL claimed authority to enter into such
contracts as the main organisers of the competitions. The application for derogation
from Article 81 was substantiated with reference to the solidarity function which the
central marketing system supposedly fulfils in that funds are redistributed (fairly)
among clubs. It should be mentioned that this stance is accepted by most officials from
the DFB and DFL as well as the vast majority of clubs. Among the 36 professional

German football clubs only Bayern Minchen, Borussia Dortmund and Bayer
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Leverkusen favoured a decentralised marketing model, given their potential to raise
(substantially) larger revenues. They also occasionally asserted that overall generated
income would be higher'® under a decentralised system and they sporadically threatened
by referring to exit options, such as a European breakaway league. During the course of
discussions all clubs eventually accepted the collective selling system. However, later it
was revealed that Bayern Minchen mainly came on board because of a ‘secret’
marketing treaty with the Kirch-Group, which had secured the rights for the period
2000-2004. In this agreement Bayern Miinchen was compensated for lost revenues by
foregoing individual marketing arrangements. As a result, the club de jure agreed to the
central marketing model, while de facto securing the financial status of a decentralised
system. This can be regarded as the introduction of elements of decentralised marketing
through the back door (Kruse and Quitzau 2003: 13-14).

In the DFB request for an exemption from EU antitrust rules, the DFB and the
DFL made a considerable effort to influence matters. They mainly sought to assert their
preferences via UEFA. Former DFB President Mayer-Vorfelder was well placed in that
respect as a member of the UEFA Executive Committee and the Executive Committee
Working Group on matters related to the European Union. Within the UEFA framework
DFB officials also participated directly in talks with representatives from the European
Commission (including Commissioners), members of the European Parliament and
national ministers responsible for sports. In addition, direct relations were cultivated on
the part of the DFB with the Commissioners Reading and Monti. The DFB mainly used
UEFA as a channel also because the latter was (simultaneously to the DFB case)
involved in talks with the Commission as it had applied for an exemption from Article
81 concerning the collective marketing of commercial rights to the UEFA Champions
League. Lobbying (via UEFA) has retrospectively been viewed as an effective means.™
Rather than applying direct (political) pressure, it was important in the talks with the
Commission and other EU circles to bridge certain knowledge gaps and to specify the
implications of a vigorous application of Community antitrust rules to professional
football in Germany. Moreover, a certain amount of political pressure spilling over from

the Bosman case and the subsequent discussions concerning transfer rules?® provided an

'8 However, the literature rather seems to contradict this point (e.g. Weatherill 2003: 77).
% Interview with Gerhard Mayer-Vorfelder, then-President of the DFB, by telephone, January 2005.

2% For example, statements by Gerhard Schréder and Tony Blair as well as provisions in the Amsterdam
Declaration emphasised the need for the bodies of the European Union to listen to sports associations
when important questions affecting sports are at issue.
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additional rationale for the Commission decision to exempt the new system for
marketing Bundesliga broadcasting rights. These logics also have to be seen against the
background of growing anxieties on the part of the Commission in recent years to show
respect for the social and cultural benefits of sports and its decreasing desire to get
involved in sports policy (cf. Weatherill 2003).

In January 2005 the Commission closed the case in view of certain commitments
made by the DFL. Most significantly, media rights are offered in several packages in a
transparent and non-discriminatory procedure. However, the new marketing system for
Bundesliga broadcasting rights contains core demands of the DFB/DFL. The new model
has 