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In June 1979 the annual Conference of the ILO adopted
a Convention on hours of work and rest periods in road transport. This i

Convention covers matters that fall within the Community's jurisdiction. i

The problem therefore arises as to how the Community can
exercice the powers it has in this field.

1. Basic Data

These are, according to the Commission's departmehts, as follows :

N

a) in accordance with Community law, the Member States -of the European.
Community may no Longer ratify international conventions relating to matters t

that come within the scope of the Community's powers. Only the latter

may "conclude"” such conventions. That is the case, for example, with
regard to Convention No 153 of the Interhationat Labour Organization
- concerning hours of work and rest periods in road transport adopted by the
| Conference of the ILO in June 1979. This convention relates to matters
which are all governed by "common rules" adopted by the Community '
(Regulation (EEC) No 543/69 of 25 March 1969, as subsequently amended)1;

Tthe codifid version of this réguLation was published in 0J C 73 of
17 March 1979. ‘
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b)) Membership of the ILO is restricted to States (ILO Constitution, Article

c)

1 (2)) and the international conventions adopted by the ILO are open

to ratification only by the States belonging to the organization.

The ILO's Constitution Lays down in precise terms the obligations of the

Member States of the ILO with regard to conventions adopted by the lLatter.

When an international convention is adopted at an ILO Conference, as in
; ! ;

the case of Convention No 153 :

- the convention is communicated by the International Labour Office to all
the Member States of the ILO for ratification (ILO Constitution, Article
19 (5)(a)); '

-~ each of the Member States undertakes, within a period of one year from the
closing of the session of the Conference (the perjod may be extended to
18 months in exceptional circumstances) to bring the convention "before
the authority or authorities within whose competence the matter lies,
for the enactment of legislation or other action" (ILO Constitution,
Articlte 19 (5) (b)).'

Aécording to the official interpretation‘Laid down by the ILO1, the "competent
authority” means the body empowered to legistate in respect of the questions
to which the convention relates. The obligation imposed on the Member
States to bring the convention before the "competent authority" involves the
submission to that authority of express proposals, stating the grounds on
which they are based, for acceptance or bejecfion of the convention.as
appropriate. These proposals may take different forms depending on the
relevant constitutional systems. They may embodied, for example, in the
preamble of a draft Llaw approving a convention or in documents or reports

of a different nature such as, for example, United Kingdom White Papers,

1See Annex 1: "Memorandum concerning the obligation to submit conventions
and recommendations to the competent authorities'(Article 19 of the ILO's
Constitution) ( this document exists only in English and French). See also
the article by Mr Nicolas Valtikos, Head of the Department of International
Standards at the International Labour Office entitled "L'Organisation
Internationale du Travail et les Parltements'", published in the Bulletin
Interparlementaire (1969, No 1, p. 16 et seqg.)..




- The Member States must inform the Director-General of the International
Labour Office of the measures takep to bring the convention before the
"competent authority“; wﬁth particulars of the authority regarded as
competent, and of the action taken by it (ILO Constitution, Article 19
(5) (e,

=~ A Member State which obtains the consent of the authority must communicate
the formal ratification of the convention to the Director-General an8 take
such action as may be nééessary to make effective the proVisions of such
convention (ILO Constitution, Article 19 (5) (d)).

= Any convention so ratified shall be communicated by the Director—Geheral
of the International Labour Office to the Secretary-General of the United
Nations for registration in atcordance with the provisions of Article 102
of the ggarter of the United Nations (ILO:Constitution, Article 20). The
record/ratifications supplied by the Member States of the ILO is
communicated by the Director-Generalt of the International Labour Office

to the Secretary~General of the United Nations.

- Each of the Member States of the ILO must make an .annual report to the
International Labourléffice on the measures which it has taken to give
effect to the provisions of conventions to which it is a party (IL0
Constitution, Article 22).

- Each Member State of the ILO must communicaté to the national organizations
representing empLoygrs and workpeople the .information and reports which
it is obliged to forward to the Diréctor~§enerat of the International Labour
office (ILO Constitution, Article 23 (2)).

- The Director-General must lay before the Conference of the ILO a summary
of the information and reports communicated to him by the Members of the
Organization (ILO Constitution, Article 23 (1)),




I1. Proposals for resolving the problem

The prob(em lies 1in reconciling the different elements set out above

as to enable the Community, without infringing Community law or amending
or altering the rules and procedures of the ILO, to "ratify'" international
Labour conventions when their subject-matter comes within tﬁe scope of its
powers. This is so particularly in the ;ése of Conventiqh No 153.
This question has been examined by the Commission's departments in
conjunction with the relevant departments (international standards depértment,
legal service) of the International Labour Office in informal discussions

with representatives of the Llatter's departments.

1.-. The representatfves of the International Labour office pointed out
that they were quite prepared to acknowledge that, in the case of a convention
sucH as Convention No 153, the "competent authority’ within the meaning of
ArticLé 19 (5) (b) was the Community since, in any event, the main'concern

of the International Labour Office was that ILO.conventions should be’effectiveLy
applied by the "competent authorities'" and the power to "legislate™ on the

subject undoubtedly belonged to the Community.

The representativés of the International Labour Cffice also pointed
out that they had no objections to the competent institutions of the Community
communicating to the Director-General of the International Labour 0ffice the
measures taken to implement the Convention and to their notifying their

"acceptance" of the Convention by the Community, in its own name-

Nor were there any objections to all or some of the annual reports
provided for in Article 22 of the ILO Constitution being communicated by the
Community, on condition that an arrangement could be worked out wheréby these
reports would be submitted to professional organizations representing employers

and workpeople,




However, the representatives of the International Labour Office
stated that under the present constitution of the IL0, whose membership is
restricted to States, the convention .adopted by the ILO could be communicated
only by the International Labour Office to the States. “Thus Convention No 153

: was communicated by the International’lLabour Office on 6 August 1979 to Member

ﬁ States of the Community, but not to the Community jtself. The representatives

f of the International Labour Office pointed out moreover, that thé undertaking

| to bring the convention before the 'competent authority', pursuant to Article

! 19 (5) (b) of the ILO Constitution, should be communicated by the Member States

to the International Labour Office. ‘ ’ : _ :
Finally, the Internat1onal Labour Off1ce s .representatives informed

.the Commwss1on s representatives that the Internat1onaL tabour 0ffice would

be obliged to register the conventions accepted. by the~Commun1ty under the
headings for ILO documents{;oncerning the Member States of the Community

(registration of ratifications in the ratification tables kept by the International

Labour Office, publication of ratifications in the official bulletins of the
‘International Labour Office, notification of natifications to the Secretariat-
" General of the United Nations (Article 20 of the ILO Constitution)).

.- On the basis of these considerations, the contacts established ; ,
by the Commission's departments with the départments of the International Labour l
O0ffice have held out the prospect of finding an ad hoc solution which would be

acceptable to both sides. The solution is as follows :

a) By way of reply toAthe'InternationaL Labour Office'é communication of the
conventions éoming within the scope of the‘Cémmunity's powers, particularly
Convention No 153, the Member States of the Community would send to the
Director-General of the International Labour‘0ffice an identical Letter
informing him that the power to ratify and 1mptement these conventions had
been transferred by the Member States to the EEC under the Treaty and that,
consequently, the conventions would be submwtted to the competent institutions
of the Communities for the purposes specified in Article 19 (5) (b (¢) and (d)
of the ILO Constitution. The letter would éLsQ state that the competent
jnstitutions of the Communities would notify the International Labour Office

of action taken by them regarding such "submission".




\b) The Community would notify thé Director-General of the Interna;ionat Labour
0ffice of the Community's acceptance in its own name1 of the conventions,
such acceptance being regarded as equivalent to rat1f1cat1on, as provided
for in Article 19 (5) (d). '

¢) The instruments of acceptance by the Community would be registered under the
heédings for each of the Member States of the Communities, but such
registration would refer, in a footnote, to the fact that such
decisions were communicated by the Community in pursuancé of a transfer
of powers effected in accordance with the EEC Treaty. This footnote would
be set out in the ratifications table kept by the International Labour
0ffice, in the record of ratifications contained in the International Labour
0ffice's official bulletin and in notifications of ratification to the
United Nations 2., ‘ .

' II1. Proposed procedures

. 1. The Commission requests the Council to approve the solutions set out above.

As far as Convention No 153 is concerned, the Council is requested to decide that,
in order to comply with the provisions of Article 19 (5)(b) and (c) of the ILO
Constitution (see draft letter = Annex I1), the Mémber States should send an
identical letter without delay to the Director General of the International Labour
0ffice informing him that the power to ratify and implement this and other
conventions has been transferred to the COmmun1ty. '

This letter is without prejudice to any subsequenf decision by the Community
~ authorities regarding the ratification or otherwise of Convention No 153.

2. The Commission will shortly forward a communication to the Council on the

conclusion of Convention No 153.

1

This would be for the Council to decide on a proposal from the Commission.

The question of the "competent authorities" for tﬁefpurpose of forwarding td‘the

International Labour Office the annual reports provided for in Article 20 of the

ILO Constitution still requires further study, particularly in relation to any
sharing between the Community and its Member States of the resposibility for
supplying information to the International Labour O0ffice in connection with these
reports.
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| MEMORANDUM CONCERNING THE OBLIGATION
'I‘O SUBMIT CONVENTIONS AND RECOMMENDATIONS TO
- THE COMPETENT AUTHORITIES

Arﬁclé 19 of the Constltmion of the International La‘bc_mr Organisation

¥

Pamgmphs 5 6andy o/ arlicle figw of the Conshtuhon of the Internahomd Labour Orgamsatson. ‘
. concerning the obligation lo submil to
- adoptcd by the Con/ue’m. are as follows: , . |

compelent authmtm the Conventions and Recommendaiions

b hy [

“ 5. In the case of a Convent:on—-— o
(a) the Convention will be communicated to all Members for ratification;

~(b) each of the Members undertakes that it will, within the period; of one year at most from the
closing of the session of the Conference, or if it is impossible owing to exceptional circumstances -

. to do so within the period of one year, then at the earliest practicable moment and in no
case later than 18 months from the closing of the session of the Conference, bring the Conven-

tion before the authority or authorities within whose compeience the matter lies, for the b

enactment of legislation or other action;

(c) Members shall inform the Director-General of the International Labour Office of the measures .
~ taken in accordance with this article to bring the Convention before the said competent

authority or authorities, with particulars of the authonty or’ authontxes regarded as com-
petent, and of the action taken by them;

lnc’coal"-iOOU‘suovirvonunblloivntcoodlc’b

( \
4

6. In the case of a Recommendatmn—- "

‘(a). the Recommendation will be communicated to all Members for their comxderatxon with a

~ view to effect being given to it by national legislation or otherwise;

N b} each of the Mcmbers undertakes that it will, within a -period of one year at most from the

closing of the session of the Conference, or if it is impossible owing to exceptional circumstances

- to do so within the period of one year, then at the earliest practicable moment and in no case |
later than 18 months after the closing of the Conference, bring the Recommendation before

the authority or authorities within whose competence the matter lies for the enactment of
* legislation or other action;

(¢) the Members shall inform the Duector—General of the Intematxonal Labour Office of the

measures taken in accordance with this article to bring the Recommendation before the said
. competent authority or authorities with particulars of the authonty or authontxes regarded
as competent, and of the action taken by them;

.ro-wna-.-o-.'voq-.nna ----- ~8p e $ 4 e & & K &8 8 2 2 @

7.‘ In the case of a federal State, the folIowing pmvisions shall apply:

-{a) in respect of Conventions and Recomrnendations which the federal government regards as

appropriate under its constitutional system for federal action, the obligations of the federal
State shall be the sanie as those of Members which are not federal States;

7 (8) m. reﬂpect ‘of Conventions and Recommendations which the federal gowmmmt mgardi as

~ dppropriate under its constitutional system, in whole or in part; for action by the constituent
states, provinces or cantons rather than for federal action, the federal government shall—
(x) make, in accerdance with its Constitution and the Constitutions of the states, provinces

or cantons concerned, effective arrangements for the reference of such Conventions and

" Recommendations not later than 18 months from the ¢losing of the session of the Con-

ference to the appropriate federal, state, provmcxaI or cantonal authorities for the.

_enactment of leguslation or other action;
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(i) arrange, subject to the . . . of the state, provincial or pantonal governments
concerned, for periodical cons:'tatiuns between the federal and the state, provincial or
cantonal authorities with a view to promoting within the federal State co-ordinated

. action to give effect to the provisions of such Conventions and Recommendations;

(iii) inform the Director-General of the International Labour Office of the measures taken
-in accordance with this article to bring such Conventions and Recommendations before
‘the appropriate federal, state, provincial or cantonai authorities with particulars of the
authorities regarded as appropriate and of the action taken by them;

”
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In order to facilitate the presentation in a standardised manner of information requested, as well
as the preparation of the suntmary of information which the Director+General of the International
Labour Office is required to submst to the Conference, in accordance with article 23 of the Constitution
of the International Labour Organisation, the Conference, at its 36th Session, requested the Governing
Body of the International Labour Office to establish a memorandum setiing out the various points on
" which information is to be supplied. In accordance with this request, and without prejudice o the
authority of the International Court of Justice under article 37 of the Constitution, the Governing
Body of the International Labour Office has drawn wp the follow‘ing niesmorandum, '

i
Members are requested to take into account the points given below and to supply informa-
tion in reply to the questions listed at the end of this memorandum.
If the Committce of Experts or the Conference Committee on the Application of Conven
tions arid Recommendations has requested additional information or has made an observation
. on the measures taken to submit Conventions and Recommendations to the competent author-
ities, please supply the information asked for or indicate the action taken by your Government
to settle the points in question. f .

In the course of the 36th Session of the International Labour Conference, the Committee on the

Application of Conventions and Recommendations, in 8 report which was adopted unanimously -

- by the Conference, strongly endorsed * the views expressed by the Committee of Experts in its report:

in paragraph 46 (a) which describes in full the extent of the obligation to submit, paragraph 46 (b),

selting out the nature of the competent authority ; paragraph 46 (c), indicating the desirable manner in
which submission should take place, paragraph 46 (d), stating the period within which this odligation
should be discharged, paragraph 46 (€), describing the special obligations of federal States, and
paragraph 46 (f), afirming the obligation to communicale lo the representative organisations of
employers and workers the information sent to the Direclor-General of the International Labour
- Office”. At subsequent meelings, the Commitice of Experts on the Application of Conventions and
‘Recommendations and the Conference Commiilee on the Application of Conventions and Recom-

mendations stressed, in their reporis, certain other. poinis relating to the submission of Conventions.

and Recommendations o the competent avithorities. Several exiracls from the reports in question
are given below. o ' :

I. NATURE OF THE COMPETENT AUTHORITY

(]

“ The expression * competent authority * means the body empowered to legislate in respect
of the questions to which the Convention or Recommendation relates, i.e. as a rule, the Parlia-
ment. The Committee is aware that in certain cases the pewer to legislate may be conferred on
the governmental organ vested with executive power or the power to ratify, either because the

national Constitution does not provide for the separation of powers, or in virtue of constitutional -

provisions which empower the executive to legislate in certain matters, or as a result of a general

or special delegation of powers granted by Parliament to the Government. The Committee .

therefore considers it necessary for the Government of a State Member to indicate on each occa-

sion, with regard to cach Convention or Recommendation,. what authority is regarded as
competent.” 1 h . : B » - :

i

¥ LL.O.: Report of ths Commiltes of Experis on the Application of Conventions and. Recommendations (Articles 19
and 32 of ths Constitution}, Report III, Part 1V, Iateruational Labour Conference, 36th Session, Geneva, 1953
(Geaeva, 1953), P 11, paragraph 46 (b). , h
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II. EXTENT OF THE OBLIGATION 'ro SusMIT

(a)  Conventions and Recommcndat:ons must be submltted to th(: competent authorities in
all cases and not only when the ratification of a Convention appears possible or when it is
deemed advisable to give effcét to the provisions of a Recommendation. ” !

(b).“ The Committce considers it appropriate to reiterate that'a clear distinction ought to be
drawn between * submission * and ‘ ratification . The former constitutes an obligation of

a general character established by the Constitution of the I.L.O. It does not, however,
imply the obligation to propose that a Convention be ratified or a Recommendation accepted.
Accordingly, governments have complete freedom as to the nature of the proposals to be
made when submitting Conventxons and Recommendatxons to the competent authorxtxes "s

oot

III. FORM OF SUBMISSION |
{a) “ The obligation to submit the decmons of the Conference to the competent authority cannot
be regarded as satisfactorily performed if the Government, when reporting to Parliament
on the activities of its delegation to the Conference, merely appends the text of the decisions of
the session without making any propoc;al "3

(4) .” The submission of Conventions and Recommendations to these authormes should’ always
be accompanicd or followed by a statement or proposals'setting out the Government’s
views as to the action to be taken on the instruments.” ¢

(¢) * The essential points to bear in mind are: (@) that at the time of or subsequent to the
submission of Conventions and Recommendations to the legxsla.tlve authorities, governments
should either indicate what measures might be taken to give effect to these instruments,
or propose that no action should be taken or that a decision should be postponed and ( b)
that there should be an opportunity to take up the matter for debate within the legislature.”®

;

IV. TmMe LiMIiTs

¢

“In virtue of the formal provisions ‘of article 19, the submission of Conference decisions to
the competent authorities must be effected within one year or, in exceptional circumstances, not
longer than 18 months from the close of the session of the Conference. The Committee wishes
to stress that this provision applies not only to non-federal but also to federal States; in the case
of the latter, the period of 38 months is applicable only in respéct of Conventions and Recom-
mendations which the federal Government considers to be appropriate for action by the constituent
states, provinces or cantons. In order that it may be possible to ascertain that States Members
have respected the prescribed time limits, the Committee considers that it would be advisable
for the date on which the decisions of the Conference had been submitted to the competent
authorities to be indicated in the commumcatxon to the Dxrector-General ”e :
e
V. Oaucnxous oF FEDERAL STATES’

“ As regards federal States, the Committee wishes to point out that, under article 19 of the

- Constitution, paragraph 7 ( b) (i), whenever action by the constituent states, provinces or cantons
* is considered ‘ appropriate ’, the Government must make effective arrangements for the reference

of Conventions and Recommendations adopted by the Conference to the ‘ appropriate author-
ities " of the constituent states,\provmces or cantons for the enactment of legislation or other
action.” 7 .
{

L1L.O.: Report of the Committee of Expeérts on ihs Application of Conventions and Recommendations (Avticles 19
and 32 of the Constitution ), Report III, Part IV, International Labour Conferenca. 36th Session, Geaeva, 1953 {Geneva,
1953), p. 11, paragraph 46(aj. . i

% Ihid., 40th Session, Geneva, 1957 {Gccha, 1958}, p. 9, pangraph '58, : ’

8 Ibid., 36th Session, Gencva, 1953 {Geaeva, 1953), p. 11, paragraph 46 (c)

4 International Labour Conicrence, 4oth Session, Geneva, 1957 Raccrd of Pmcudmgs {Geneva, L.L.G., 1958},
Appendix VI, p. 659, paragraph 45.

8 1.L.O.: Report of the Commilles of Expcvts on the Application of C. cmvmlwns and Rocommandalions {Articles 19
and 22 of ths Constitution), Repost 11, Part IV, International Labour Conference, 42ud Ssssion, Geneva, x953 {Geneva,
1958), p. 7, paragraph 43.

8 Ibid., 36th Scssien, Geneva, 1953 (Geneva, 5953}, p. %, paragraph 46 (d).

¥ Ibid., paragraph 46 {s).
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VI. CO:'MUNICATION 1 THY REPRESENTATIVE ORGANISATIONS

* Under article 23, paragraph 2, of the Constitution, the information communicated to the
Director-Ganeral on submission to the competent authorities must be sent also to the represen-
tative employers’ and workers’ organisations.” *

IL

Il

IV,

VL

VIL

VIIL

X

'
P

Unitary States B

(a) Please indicate what authority or authorities ‘kare:competent in the matter as
regards each one of the Conventions and Recommendations on which information
is requested ’

(b) Please indicate what Is the legislative body according to the Constitution or basic:

law of your country.

{(a) Please indicate the date on which the Conventions and Racommendations were

submitted to the competent authorities for the enactment of legislation or other

action.

(b) Please indicate whether, at the time of submitting the Conventions and Recommenda-
tions to the legislative body, the Government tabled any proposals in the said body,
on the measures which might be taken for the enactment of legislation or other
action. ;

(c) Please attach the texts' or duplicate coples of the document or documents by
means of which the Coaventions and Recommendations were submitted, and of any
proposals which may have been made,

If the competent authority or authorities have taken a decision on the Conventions and
Recommendations which were submitted to them, please indicate the contents of the
said decision. . H

If it has not been possible to submit the Conventions and Ref‘ommendahons. please
indicate the exceptional cirdumstances which prevented the Government from submistting
the said Conventions and Recommendations to the competent authoritles within the
prescribed date limits.

, ‘ j
Please indicate the representative organisations of employers and workers to which
the information submitted to the Director-General has heen commuaicated.
Please state whether you have received from the organisations of employers or workers concerned

any observations concerning the effect gwen, orf to be given, to the instrument (ot instruments) io
which this mformmaon relates, .

Federal States

Please indicate—with regard to each ome of thie Conventions and Recommendations

on which information is requested—whether the federal Government regards them as
appropriate under its constitutional system for federal ac'tion'ox whether, on the other
hand, it regards them as appropriate in whels or in pam for action by the constituent
states, provinces or cantons.’

In the former case (fcderal action) please asupply the inf ormai on requeskgd under

o Unitary States” in paragraphs [ to V.

In the latter case (actlon in whole or In part by the constituent states, provinces or
cantons) picase indicite what measures have been adoptcd with a view to submitting
each one of the Conventions and Recommendations on which iaformation is requested
to the appropriate federal, state, provincial or cantonal authorities for the enactment
of legisiation or other action, and supply the relevant information on the authorities
considered as appropriate and the measures taken by them.

Please indicate the representative organisations of empleyers and workers to which
the information submitted to the Director-General has been communicated.

Please state nhcther'ynu have received from the organisations of employers or workers concerned
any obscrvations concerning the effect given, or to be given, to the instrumeat (or instruments) to
which this information relates, |

o ¢

S

1 LLO.: Report of ihs Committzs of Exparic on ths Applicaiion 5} Conventions and Recommendations (Articles 59 and 23
of the Co'ﬁ?l:'llds'on). Report 111, Part 1V, international Labour Coaferencs, 36th Sedsion, irgneva. 1933, P 13, pare-
graph & (/). . .
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Director=General ANNEX II
, of the | :
International Labour Office

bear Sir,

w§th1your letter of 6 August 1979 you enclosed a copy of
Convention No 153 concerning hburs~of work and rest periods in road
trahsport (1979), which was adopted by the International Labour Conference
at its‘sixty-fifth session.

1 have the honour to inform you that in the fields convered by
this Convention the powers referred to in Article 19(5) of the ILO
Constitution have been transferred to the European Economic Community
pursuant to the Treaty by which it was established.

The GOVErNMENt eevecssessscesnssess has therefore submitted
the Convention to the Commission and the Council of the European Communities
for the purposes La{d down in Article 19¢5)(b), (¢) and (d) of the ILO
Constitution, » ‘ '

The President of the Council of the European Communitieé will
inform you of any action it intend to take after examiningthe Convention.






