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ABSTRACT oo

EFFECTIVENESS OF THE EUROPEAN COURT OF JUSTILB AND ITS ROLE IN THElH
PROCESS QF INTEGRATION

- If the European Court of Justice is an 1nsr1tut10n whose role

“1q to promote political integration within the European Community'.
then 1t must have two objectives that distinguish it from an:
international institution. The first is that it .must promote the

rights of individuals in their relationship with their nations, .the
. EC institutions, and with each other. Secondly, it must increase .
" the decision making authority of the common 1nsf1tut10ns as
supranational institutions. L
7 The rights of  individuals and the authorlty of the EC devlslnn

~mak1ng institutions are two of the  fundamental. variables that’

- determine the progress and pffectlveness of the integration process

in the EC. The process of integration requires the dissolution of-
phyqlcal technical, and fiscal boundaries. - The walls of national
. sovereignty must be broken down to reveal the sensitive core of the.
state; the individuals . through whom the implementation of: the
deolslons of the supranational institutions. operate. .
International institutions are constructed to fa0111tate21
agreements between states not individuals.. Though individuals may
be affected by such agreements they have no internationally.
s‘recbgnized rights. Furthermore, international 1nst1tut10ns rely
solely on the moral obligations of the participatory ‘states to-

. enforce decisions. There is no self execution of decisions on the

- natién states and no legally binding authorlty directing state
action. - -
The role of the European Court of Justice, if it 'is an
integrating institution, is to enhance the rights of. individuals,
and . increase the political authority of the EC decision making:’
.1nst1tut10ns. The degree of jurisdiction over matters other than
state-to-state relationships is a measure of pollflval integration.
Anorher measure of integratijon is the degree to which the authority.
of ;the. common institutions is legally blndlng hy virtie of self
~executing judgements.

' Findings based on data gathered from 1954 to 1968 1nd1care anﬁ
emphaq1q on the rights of individuals within the Community vis- a-

vis member states. The figures stress the primacy of cases won bv "

individuals against member states(72%) which indicates that the
Court focuses.on individual rights. The data also stresses the
Court's tendency to uphold the position of the common institutions.
Therefore, we are definitely not dealing with an, international .
institution. Out. of 137 suits brought agalnst ‘the EC institutions .
the Court upheld the institutions 74% of.the rime. 87% of these.
cases were brought by individuals. On those occasions when a member

state brought a case against the EC the Court held for the EC only. -.

65% of the time. This indicates the Court's need to be cautious
when dealing with complaints brought by the member states because
of its reliance on them ta incorporate its decisions into theix
national framework. '
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The world in which we live is ‘a complex system whereln thefi
dynamlc forces.of social and cultural change draw drsparate groupe
together and yet Separareq others cau51ng them to w1rhdraw, to seek;
1solat;on and solJtude in ethnic 1dent1t1es and ~trad1tlonale‘
" cultural norms . Ir is 1nteresr1ng to study the’ vast 1ron1es in.
; human - reaction and 1nteractJon taking place on th, European.
conrinent. While some groups seek secession;from thelr'natlona;h
conéhrajnts others are trying to form a. integrated 3ysten'of nation
5rarp€. | | |

‘This paper deals with polltlval 1ntegrat10n in the European
Vzconnunlty. The purpose is to determine whether 1t is p0q91b1e to'
. éiéssify; the FEuropean ' Court of Justice as an 1ntegratlpg'
rnstirution as opposed to an international institution euch,as'the'
zuorld"court. To accomplish this task will require preciee
,definition of what integrating institutions " and internationai.
1nsf1tut10nq are through comparison and contrast of rhe two and a
.'Hefln}tlon of what T mean by integration and effectlveneqq. 'The}'
tinal steb will he to measure how effective the European Cour;'is;
-iﬁ the advanoement of integration. | o

The achievement. of a fully 1nfegrafed economic community:hy_-
A1992 is the goaJ of the 1nqt1fnr1ouq.and'fhe<member_staﬁes of»rher
Eoonomic Communlty(EC). The qnestion that needs to be adareééeqnis~ﬂ
;ﬁwhether or not the European Court of Justioez is ‘effechiye- ini

' acoompljshing achievement of the 1992 gnals. My hypothesis is that

[



fhp Fnurt 18 an ]nrpgrar]ng institution bevanso it does fan]]lfaf9 
‘the 1ntegrat10n prnnpqq rhrnugh the revngn1t10n of . fhp rightq of -
indiyidUals and‘ips pronouncement of the anthority of decision"
mékiné‘power to the EC inéfitutjons. |
It rho Court is an 1ntpgraf1ng’1nstliurlnn it qhonld4nrnmnrp'
‘ﬁfwo‘ ﬂhJPPflquJ that dquanUJch 'it ;frOmA.an Elnfprnat1ona]
. 1nsf]fuf10n. ne ig the rpnngn1rlnn nr fnp r1g hts >Qfﬁ;ndiyidﬁaléﬂ-
in’ fhplr rnlaf1nnqh]p wlfh rhplr nations, rhp FC 1ﬁ§f1tﬁfjnms,,aﬁéf
w1hh'each other (recognizing rhpm .as parflvlnahfé 1n a unified

cnmmhﬁitg: helonging to an political entjty‘that 19 hevond their

‘own nationalistic ties). The other ohjective is fa promote an .

K3
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increase in authority and decision making® power of the FRC

‘inéfitutinns.
" The rights nt‘individuals and the authnritQ of the-EC dpnjéinh 

' making; institutions are two of the fundamental variables’ thata
‘ dpfp‘v‘m1nf> the prngrpc.s‘ and pffp(‘rvanpqq ot fht-\ Jnrpc_:;rarlnn n;:«)cﬁpqq
in the EC. - The pr_cegg of 1ntpqrat‘ ion requi res the d] qqnlur‘tnn nt '
pﬁygﬁnay;-tachnical, and fiscal hnundarjes.i The’walls ot nat1ﬁnal,’
sovereignty must be broken dowh to reveal thé‘sonsifjva core nt tﬁ€»
s‘f?&té:l the individuals throagh whom the 1‘;1',mp]emerwf.atﬁ_‘érl,'- ok '_phf-){‘_ _
&ecjéjnns of the sunranational insritutioﬁs‘opararé& ‘ ’
-Tnternational institutions are «'*.nn'.qt'»:r‘m:r.—-'-.d rh‘ tacil irar.‘.:.;'
:ééfaémenfg hetweéh'sfareg nor individualéa'fThough:fhdiyiduals,mayv}
he’ .'-‘;Affmﬂ'ed . by such agrr—‘eem@nt‘is thev hayé -Nno ‘i__n:terna‘r]‘onall.y
.reéhbnjiéd rights. Furthermore, infernaijonai‘inntifntimng fnly

solelvy on the moral abligationas of the narr1(*1nar1nn states o’



enforce decisions. - There is no self execution ot decisions on fhe
nation states and no legally binding authority. directing’ state

" action. - T have distilled the variablesAof ihdividual-rights and’

inétitutidna], authorityv from the deffhiﬁion of ‘bﬁlf}iﬁal;
ihtégration developed by Ernst Haas. The definiﬁion statéé'that
pdlitical integration is “the proﬁess where political éctors in-
gevéral”distincr national seattings are persnaded to shift thOJr'
16yalfieé( expectations, and political"setéings tn“a'ngﬁ é;ntef;'
whose institutions possess or demand juriédiction over ;he pre-
existing national states. The result of a procéss of politiaali
'vinﬁégration is a.ﬁew political community superimposed 0ver,tﬁe préfu
exisging ones."] Recause EC poliaey is in'afféét démestiéipoiicy
as.it abpiies to specific sectors of‘soéiéty, individuals are
HSSﬁﬁeH to he“within the natednry ot pnlitidal éctors hecanse\rhey
are erantly Atfected by the policy deciéjnnh of,tha~supranat£0nal
ingtitutions. - For examnie, EC :policy is irn affect dnnyeg:t‘i(‘.
policy as it applies to specitic sectérsuof sociely ACross a;L 
HhéMh?r ﬂtateé; {(The classicAal tunétidnalisfwmndpj dével5pé5 by
Haags does not. recognize indjviduals:jn this capacity.} |

For inteqration ro bhe a valid concept as .distinct from
jntern%tiona] Agreements, jndivtha;é' must  he \affeﬁted! by' tﬂe
polihy decisions of the supranaﬁ}hnalvinsritutjnng ;nd thay_musf

~’have some input into the decision making process. . The second

variable, namelv the authorifty of supranational insfirtutions rs

'Haas, Ernst, The Tniting of Europe, (§tanford:. Srantord
liniversity Press, 19RR, n.l16). - : :




paramnunt to creating A new pn]ltwnal hnmmunltv Thefé'ﬁuﬁtﬁhel
respect for - the anthority of supfanational antltutlnns it

-~

political actars .are- goihg to shift their]¢JOYRJty tq; the ﬁgw
central decision making institutions. - \,

‘The role of the European Court of, Jﬁstice, if"it: is  an
“intgdrafing institution; is to enhance:ﬁhefrights'nffindividualé
énﬁfjnérease'the political épthority ot théAEC dﬂCisithmakiﬁQ‘
4inét1£utinns.. The deqgree of 1urisdiction oQér‘matrers mthér»than
qfarp to-state relationships is a mpdqurp nt pn11t1ra1 ]nrpqrar1nn.-

.Annrhpr meAasure ot 1nrpgrar1nn is the dpnrop rn wn1vh rhp aufhnr11v»

of

-t

he common. institutions is legally hinding by virtue of selt
executing'iudgements. Decisions are self exeduting because‘memhér

qraqu man provide tnr the 1mplempntat10n of EF dpn1q]nnq rhrnuqh

natlonal consritntional procedures. There;a couple ot~ ways,in
jwhlrh vantJtutnonal implementation of EC de sions is carrledvoup;

Therevyllj be A thoroigh discussion of this Jater in thefbaperf f‘

ff,‘ on fthe other hand the Conrrt. isz an intérnational
jpstﬁtnfinn like the World Cnurt”itiwill ﬁharacteristiéally;deaii
only with nation states and will playv the roie nfh afbitrator
hetween them. -An international court can make adVisory judéamenfs
on confiicrs het@een étanS but it has no 1e§ally hjnding-aufhoritf”
~h§%;hich'rn enforace compliapnce, 1In. the intprhétinnaL,arena where

the law is nat self evecuting and binding on the parries to the

I

fir there 115 no enfoarcement procediure. The finat decision on’ rhe
outcome of infernational contlicts resides with fhe andividuaal

stfatea rhemseives. There is no higher authority ta which thev



pledgé‘their'l6ya1ty.
- Thé'characteristics of an integrating institution incinde‘tﬁé
tollowing: 1)it functions outside of anv specific national system:
?)A;t has authoritative decision makihg power, thoungh juriédinfinnﬁ
ﬁay<Be sﬁecific anq limited; 3) judgements are self executingf and»
4) the rights of individuals in rheir relationship to their own.
natinnsﬁ‘ to  each other, and fto the coﬁmon supranétibnaJ
inétiturions are recognized fully. These characteristics have béen
distilled from the classic integration literature hy ﬁaas énd'
Dputéch.

ft we accept Haas' definition of integrétion\theﬁ we wduld
expect an intégrating institution to perform its tasks outside of
angispebitic national  jurisdiction; to eﬁCOMQass many néfiona]
jurjsdicfjons. The "new center® insfitntioﬁs in the Europeén
Communities do not claim total politicAal soVereiqnty’ over .the
ﬁnmgnr states, the Treaties grant power and éuthoriff fnitﬁe BEC
institufions only in  specific areas of inrerest such  As
tfahsporfation, free movement of goods and wmrker%;‘etc..‘The Conrrt
has pnwnr and authofity As do the other EC ihsfitutions via rthe.
treary agreements of course,; but the most jmpﬁrfant éourP9 df ifé
power stems from the fact thar decisions afé:ﬁelf exécuting‘ahd thef‘
rjghfg of individuals are recngnjzed"and'npheld. |

-Thnsp last two «haracterisftics are the main points; of
distinction hetween an integrating jnstitutioﬁ and an-interﬁétjonai
inntifnrion. An international insrtitution héé ahsolhtely no.hlaim

of authority or power over any aspect of starée action. The &srates



are the primary actors in an international,relatiéhship. Any.

'judgements made by an international institution'relv upon state-

‘action for eXecution;‘ these den1q1nnq ‘are not qelf exenutlnq.,

s

Furthermore, fhp ﬂnnfllnrq 1nvnlv1ng Jnd1v1dnal 1ntprpstq are nnt

of concern for an international court. The states are the prlmary

parrtps to suits and any Pnrrpspnndlng dovlslone or avrlons mayn

affecr 1nd1v1dualq but individuals are not a]lnwed tn partlclpate

in the denlslon making process.

. The literature on integration illustrates a - numbelr" of.

LI

different perspectives on the definition of. inteqration and-on- .the

role of international structures. Functionalism is one way of

concentualizing integration. "The functioﬁal‘approach_emphésizés

tqé-common index'nf;need...and...should help shift' the emphasis,

from political issues which divide to those social issues to which’

o

thésihtetests of thé;peoples is plainly akin and col]gqpiveﬂ“
Polificél noqperation‘ in areas where itﬂ'is easiest ‘]eads 5t§
institntion building which in turn leads to tﬁe destruction‘ni
'sfate lines. | )
iEnnhrionaligm hases 1its assumption of collective vneed‘ahq

cooperation on Marxist ideologv mixed with a-helief in the good and

altruisfic natiire of mankind. It is assumed that viojence aAnd -

nnwpr w:l] hpnnmo ohsolete as a means by which to achieve ends.and

aspirarions; they claim rhat group contlict is nof inherenr in: -

o

hnmans onde they realize thar everyone shares common social goals

’Haas, Revond rhe Nation State, (Stanford: Stanford University
Preas, 1964, n. 7). h e

'



aﬁd.yélues. "What is required to give us a world rule of law iéwér
éhégge in the social substructure” such thét "thoée,}ﬂﬁn wield
supreme power share certain common ethiéa]ﬁconvictions as to thé
‘Baslﬁ prlnvlp]oq ot decency between man and man... The tas;{:tﬁéﬁﬁx
mugt:be‘the creation of a world moral ordepk“3_'0nce comﬁon ébcialf
heeds are recognized Organizationé will he formed to prpvide f6r
thése-and eventna11y will becﬁme,inétitutiénélized. o
Funetionalists assume that all nnl1f1ha1 and snvlal devlslnnﬁ
maklng is executed by pnllflral elites, nnmnlprply ﬂvprlnﬂklng the'
-role of individual nationalists. Functionalxqrganizétipns'dévelqéi
in ‘;efpnnse to the common needs of théﬂ'nations‘Ahut' thﬁv are
Apbaﬁﬁages”nf the nation states. Thev hav? no aurhorltar1§9 baqn
nf pnwer pxoppt that fhev bocome 1nqr1tur10nallzod nvpr r1me. Iﬁ*
i's rmr ('lpar how rhey would maintain rhnms«alqu 1f the states no
lohgér‘ suppn}ted them or perceived them as néceséary 'for tpé
achievewent of the pre-existing common goals. The tnnctional'modgi
isqpot sophjétjcafed enough ro show the tfansferf nf‘ soVéréign
V'decision making authority trom the srates to a sﬁpraqéfionai/'
éntjfy: it shows more of a concept of cooperation begweéhgéovereigﬁ‘
natiéﬁsﬂrn resalve pnroblems in Cnmmhn.~.IfjisAa funcfib;al sygfém
nf- institutions that operate on a stéte%to;statéi relationship
vlevei. The polirical elites of each.nationidétermine thé'areés ot
‘Eqmmﬁn iﬁterégf and agreements are méde on thehnatjona} 1éQel. Nﬁ

recaognitrion of the need ro unify the «citizens ot the,nationstith

the atate agreements and the snpranational institutions is’

Thid.. n.40.

%



demaonstrated. Such charahtnrlstlna pertaln more to 1nternat10nal
1nsf1fur10ns than to Jnrpqrarpd ones.

Sovereignty of the nation  stéte§- is A prohleﬁ:_fort
theogies of integrarion and some auﬁhors like Karl Deutscﬁ.
Hémpnasiie the prevalence of sovereignty in integration: - The'
Vwbluréiist.-rhénry states that there is ‘cqofdination through a
'plufﬁlity of autonnmoué units. Mutual‘responsivenesé is a measure
wof fhe reinforcing cvcle of action 5nd reaction,hhich=léads to-
trust which then leads to mnrelégtioh and.reagtioﬁ.d‘ fhisvfhebry_
'ydoeéwn;t import any substrantive strength to Lﬁsriturionaliz;tinn o£>
the éntioﬁ\reaction mechanism. In abtualifyzthis theary ié hot
much ditferent trom international adreémentSu PluraLify theofy
‘hEscribeS“the development. of integrafjon hut:it cannot'ekplain fhé
powpr and anthnrlfy of supranational 1nsr1tutnons. Withztﬁe‘ééateé
fnnvtlnnlng as self derprmlnlng avtnrq therp is nothlng that blndq
fhnm ta fhP previonsly described rolnforvlng‘naturo of plurallfy~’
Gbnd communicatjon, undersfandjng, and equal develapment doeslnot 
brehlnde conflicts. The individual's sense of identity gtemsAtroﬁ 
‘nationalism not an affiliation with supranatﬁnnal'stfucturés: '

'ﬁach‘«wt~ these ftheories explains integration in- terms, ot.
international relations, Functionalism sets up A médel in which:
a narlnnq "ej,ther agree o rt'or)r)erafp wirh one .1nnrhpr din A parr1;~11Lar;
aréé where each has pronlems, yet there is Hé sense oﬁ contlnuity.

in their relationship; no assuranée that once rhe problem is solved

. . . ' g ‘ . 0 L
-, Kari Deutsch, Palitical Commppniry at' the Inrernational Level:
Prnhlpmq ot detinition and measurement,/ NY: Archon Rooks, -14970.

]



the relationship will be maintained. The pluralist theory does ndt_
_congidertit possible for sovereignty tb becfransferred ahaQ?tfdm~
thé' iﬁdividual countries. . The ‘relationship is like ani
_international agreement where cébberation is é#ténded throﬁgh'trﬁsﬁ?
A_andfépmmnnicatioh yetLthere ié no inétitutibnali?ed decision m;kiﬂé
aDP?Fatusfto mediate hetween énuntfies. "
7 1-THere are other kinds of - relatioﬁships inherentg iﬁ an:
‘integrated communitvy that require meﬁtidn_éfﬁhe T havé‘beé; ‘the:
_reiatiohships: hetween political actors. Ha&sn mentions‘4fi§e
:feléfiohships_between political actors inia federal-sysrem:«l)'
’héfﬁénn;. the branches ot governmentf'fMZ)Qentral/rggion51 
rei;tionships: B)betﬁeen regional fﬁnits;’:4{between “régiqnaL
.ngernments and citizens; and S)pouefs of defenée.ahd diplomacy:gu
_.Thétéiare ather important relationships that’alsp»eifst‘hetweéh:the”
' crtié;n and the supranational institution'and‘Qf the cifiien to,thé::
cfﬁtral ététe institufions. The extent ofyﬁnis.relationéhip is
Aim;6ffaﬁf in defining the effectiveness: of - ah 1nfegraringf
inafirution. : :
To he intégratéd the nations and rhévindiVidﬁals must, féel-é
'sénsﬁ”?ﬁ complete interdependence Berween the nérioh'land the
»snpfénarional nolitical communitv. The pdidtiéal nommqnitquusff
'haQE gstab]ished institntions that O}Qaniza}%nd.Fontrnl déc1éi§n“

‘making. The individual nations ‘mmst bhe willing to relincnish

sovereignty to the institutions such that they are dependent upon

— - L
"Havs, Peter, Federalism and Supranational Organizations,
{(Urhbana/lLondon: Universityv ot Tllinois Press, 1966.) - ‘

9



“thémftor guidance. International agreeméntg‘are diffefent becaqsé
the staté cides how far it is w1111ng r6 go in a vooneraflvél
effort; all power and authority re31doq in fhe state. Of_courgef
‘rhp EC fraaflps were international agreementﬁ at their.iﬁceptiahf
, but the EC institutions have power and authority within a specifiéd
1nr13d1vr10n to make binding dpv191nnq that are q°lf executing nﬁ{
'£ne member states. Not only that, bat the 1nd1v1dnalq havg\
'reéognized tights which afe applied and can be appealed 'to
thfoughhut the entire Community.

'The faw definition of integratian is the act or prncéss of,
integra;ing: specifically to form a. whole; to unite or bhecome
uhit?d so(as to form a complete and perfect whole. The level of
wholéness can be related to a number ot different concepts.__be
example, it is possible to strive for social integration whpfé 
wholeﬁess is songht for all levels of soéie?y'snch that people‘ﬁt,
the various races and classes are recanized equally. ’The goal ot
the European EconomicuCOmmunity is to achiév;:économic integration
"hy 1992, Technically this means having ;i common  currency aﬁé
éomplére dissolution of internatibnal boarders for thé.purpose_dr
tree movement of goods and people within the EC.  Achievemént nﬁ
econom%c integration requires political integration. membher stétéé”
mist. be'willing ro giye np sovereignty over'their money supply aﬁd
Jeconomic decision making. Eoiitiéal ;nﬁéération iéx a,procésél
whereby the nharacteristic Legislative,‘eiecutive,‘and_jndihi;l‘
institnfion are elevated to a4 supranatiénéliétatus wherein they are

given the power and anrhority to unify political ;wuj_pcnnémic

10



decision making along lines of interest rhat are common fn all:
mehber states. The member qtateq dn nnt rellnqulqh thPlr own -

go?ernment institutions; the supranational institutions only have

A - '

.pofer and authority to make decisions‘ w1th1n qpec1tlca11yp
déliﬁeated fields of activity. For pxamplo mosf states do not;
want‘to give‘up contral over dmmestic monetary and economzc pollcy
as- would be nnﬂeqsary if a common ourrpnnv 1q -£o he atralnod. :ft
iswalso “imperative that 1nd1v1dua1q and ]abnrprq are recngnlzpd2
equally in all member states. Conflicts such as these maké it
ugxtramely impdrtant to  know how ‘effquiVe .the supranéﬁioﬁa]
institutions are in achieving integrétioﬁ;ﬁ- | |

To be effective means to prnduhp a d901dpd décisive, or
-dgsife'd;-et‘tect. In the process of nrndllf‘lng a res‘ll" to he
éffeétive emphasizes the actual'proguctiqnfof an effept‘when in
ﬁsé; In terms of the process of integration, the desired{resﬁlf is.
unification of various spheres of interest empidying supranétioﬁa]
institntions fto oversee the effect of collectiVe action hana
éhoperafion in fhese areas of common interéét. Whpn the Pnurr 1q
1n segsion is rho actual nrndnnrlnn of 1nrngraf10n pmphaq17nd‘- Do
we ‘see the previonsly descrihed characteristicg ot an integratiﬁé
institurion stfressed or does it act more like an internétional
conrf where it plava the role of arhifra{or?.

The Enrnpeén Court of Justice, like lnited States trihunals‘mf
]égal wisdom and justice has rno means:hy which‘fn eniorcg‘its
decisionsg. The legitimacyv of {its deéiségns rests oﬁ 10gicai;

reasoning and sound indgement . The authority of the Court is

11



'expllrated in the Treaty of Rome as the f1na] 1nterpreter nf EC¢
“l@gal prlnvlples. The problem to be.resolved is the dprprmlnatlon:
of whether the European Court is an 1ﬁtegrat1ng 1nst1tut10n whereby3
1ts_relat10nsh1p with the member states 1s 1nterdependent and thel
autho;ity of the Court is efféépng in maintainihg 'thég,
.feléinnship. The first step to ﬁﬁaerétaﬁding the rg}e offéhe;
Court is to discnss its legal fouhdations aﬁd then'cqntinqe‘wiﬁhﬁ
'rha all Jmpnrfant task of nppratlonallzlng offectlvpnpsq.  \
” The EC treaties (ECSC. and EEC) establish a means.tnr whlchh
legislatiVe, executive, and regulative power is conferred from the
.hghper states to the Community. EC'.powers are 1imited to - the
pﬁréﬁit "of specific objectives to 'thch,vthe . members of';thé
Community have relinquished sovereignty, an action thatlwohld nbt;
,HaQérbeen Comﬁléted without a provision fnr judiﬁi€1 fﬁviéw;NiEgcff
“Artlvlﬂq 169 and 170 nhllqe the Commqulnn to refer naqpc tn‘fgé
Cnnrt whpn npqntlaflnn procedures have fallpd. | EECJArtlcle;lij
,provtdes for reterral to the Conrt by nationa} coﬁrté ro nhta{nlé
prélihipary Zhearing for purposes - of iﬁterpfetation  in .the:
»appiiqafiqn ot EC law to specific cﬁées. Thé Court plays the»fOié’

of ‘an Aarhitrator in these cases much like an international. court.

Art. lh9 reads as follows:

‘ If the Commission considers that a Mpmhpr State. haq
tailed ro tultil an obligation under this Treaty, it
shall deliver "a reasoned opinion of the matter” after
giving the State nnnnprnnd the opporrunlry to submjt 1ts
ohservations.

o  If ‘the state concerned dnpq not. vnmp]v with the

* . "opinion within the period laid down by the Commission,
. the latter may bring ihe matter before the Court of-
“Justice. ‘ : '

12



It. deflnes and 1nterpret EC law for the referrlng party but the
flnal dPPISIOH rests w1th rhat tribunal and not with the: European
Court. EEC ‘Article 173 Lprovides for- sui;s‘ brought,‘by'vmember;
states, the "Eﬁfopean ‘Couécil, and the Cqm@iSSieﬁ Aegainst 'th§:
Coﬁgciler Cdmmissioﬁ.7 | | | .
'Thej.important rharacterlstles of - rhe Court 1nc1udp'f£be
f@liéwing:‘ the majority of the Court's subject matter ooncerné
mafrers dealt with 1n natlnnal vourrs,_lt is 1mportant to norp that.
member states and 1nd1v1dua1q have qfand1ng tn que,: the- COUFti
nperares w1fh1n a continuing and deve]nplng legal order; it'hagv
mulflple Jurlsdlctlonq serving dlfferent purposes;;and for ﬁhe
.national courts it is an integral part of tﬁeir 1egalféyStem..‘Thé
3ur1sd1or10n of the Court encompasses a varlety of areaq whlrh can
he vlaqqutled 1nro two narpgor1eq One is areas of. dlrevt ]udlolaf
,hontrnl and the other is indirect Judlrlal control .
Under direct judicial control the Court 1nterpref9 and aplees:
EC ‘}aw, to a specific case to. ensure legal expertlse of-. ECI
legisiative, regulative, and executive powers by EC 1nstiruf10ns
ahe‘ also the respect of EC obligations“"by member‘ﬂsgates~ or

individuals. (The Court is the Guardian of .the Treaties). Direct’

control occurs when Article 169, 170, or 173 procedures are

N

7Art. 173, EEC: - Supervision of the jpgaler of - the acts oﬁﬁ

fhe Council and the Commission other than 'recommendation or
opinions shall be a matter tor the Caonrt of Justice. The Court:

+

+

shall, for this purpose have iurisdiction in. ploceedlngq inatituted
hy A Memher State, the Conuncil, or the (nmmlqslon on the-grounds of
lack of Wnrlqdirrinn, substantial v:olaflnng of procedural: rules,
1ntr1ngemenfs of this Treaty, or of any rinle reLar1ng o ettpcfy
bheing given to it, or of misuse of powers

13



‘followed Indlrect control, on the other hand is a result of the

Ty

Court' s 1nterpretar10n of an EC rule upnn request trom a natlonal
courf of . lasr resort of from an 1nd1v1dua1 via a 1ower "leve\l .
atinnal oourt. The European Pourr's 1nterprefaf10n is fheﬁ;
applled by the national nourt to. the pending lltlgatlon w1th1n the%
: t: . Indirect 1ud1n1al oontrol was 1nst1tuted to: ensure-
ﬁnlform appllcatlon and 1nterpretat1on of éommunlty 1aw by natlonal
'nnurfq. This tvpe of- hontrol 1s appllcable through Artlvle 177 |
,Regardless.of the method- of 1mp1ementat10n w1th1n any one;
member state, - all EC obligations are h1nd1ng on member states;
_qlow leQJSlatlon or other structural obstacleq are not acceptable#
to- JusflfY delay.® The member states are requlred under, EECf
Artlcle 171 to terminate a v1olat10n after the European Pnurr of-
Justlcefhas proclaimed the~State's act invalld.
| | If the Court of Justice flnds that a member qtatet
has failed to fulfil an obligation under. this Treaty the

"State shall he required to take the necessary measures to
y comnly with the 1udgemenr of the Court ot Justice

TﬁefCourt's deéision 15 final and legally pindingvupon'fhe'meﬁber
stetesji;The court has gone to greet lengths to eﬁsufevtheel
“cemmUni?y 1anis recognized as Supreﬁe at theﬁnationai'j;vei;‘ fﬁu
"fhe ~earTv 60s when rhe Court first began'Vheariné” caées>.the'

'jndnpment was declaratorv. This means that fhe member qtdte ;s:

5
llred to take the necessarv steps to nlear np the 1nfr1ngement.

Judgemenf No. 30\72 (Commission v. Ifallan Republlv [1973]
FCR 161,172, . See also Art. 171, EEP Treatv

*Tudgement No. 6\G0 (Humblet v. Belgian ¢ tate) [1962] ECR 44§L:
R68-9. . o
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Asefime_progressed the Court allowed a more 1iberal interpretatieh
of.Article 171. . In Commission v. Federal Republic of Germany, the‘
"Pourf emphaeized the need for leeway in stating an operational
.d 2cision that would allow affective r*hanges.10 , -
The final point that requires discnssion before ﬁeviﬁetoh to
'fﬁ. < asurement of effectiveness is the pr1n01p1e of direct effect.'
The prinviple of direct effevt has been established to ensure thef
respect of Commun1ty obligatlons by member ‘states. Community law
.15; said fto have supremacy 1f the d1reetives of  the European‘
”Cemﬁiesion are directly effective. The'Term:direct effect was
coined by the European Court of Justice 1n ‘a dec151on on a case‘
:‘1nvnlv1ng France and Italy and the 1mportat10n 1evv p]aced on beef
' eaffle by. the Italian government. The Court-held that Community
leW~requiring the lifting of such taxes is superior to Italianv
‘Qat}pnai law. The Italian government and the.Italian courts were

told by the Euronean Court of Justice that Treaty initiatives grant‘

rlghrq to ]nd1v1duals which must be nphe]d by the national hnurt'

s_rt._ Cnmmunitv law is directly effective on the qtate H
There are two methods by which a MS can make provisions for
compliance with the direct effectiveness of cdmmunity law. The

. 8tates that follow the monist. doctrine have a national
constitutional procedore for making EC directives and .regulations

immediately binding at  the national level. France and the

wJudgement No. 70\72 (Commission v. Federal Republiac of
Germany) [19731 ECR K13. ‘ : ‘

1. simenthal case, Case 106777, (1978] ECR 629 At 3%1 2.
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Néthetlands both have national constitutional provisions that

¥

1egitimize EC law as the supreme law such that .legislative

‘provisions for the transfer of power from the MS to the EC are not °
necessary. It is like a merge lane on the 1interstate; . once the.

merge lane ends all traffic flows together in one direction there:.

is.no need to look for oncoming cars(hopefully).
-The . monist doctrine originates from the perspective that.

international law and national- law aré‘bdph bart of_a’Vhole systen;

Once an 1international agreement has been consummated the
principles are applied the same as~’national law;, there ~is 'no

dlstlncflon berween 1nternat10nal law on the one hand and narlonai
‘law.pn the other. Once a monist State has merged w1th the Fommunlty
it iencbnstitutionally hound to follow EC law.

TheseA assumptions would lead one to believe that MS -wnev
iopefate mbnietically wonld be the least likelflto break Community’

Jaw becanse they are bound by their constitution to maintain their.

Treaty nbligations. Historicallv this has<not heen the . vase.:

France ‘has prnhablv been the most nantankernuq country. as it hae

demonsrrared numerons instances of, noncompliance with fredry

’ 0 ’
'prOVisions. 1 The most famous of the ‘non-compliance cases. is fhe

s
R

French sheep meat case. France refused to comply with EC, and

Furopean Court of Justice decisions and entorcement was.impossible,

' N . . . - .‘ -
even constitutionally until French demands had been met.

r L Tfalv has been pqually rrnuhlaeome hpoauee of . 1r€
'ﬂOBITfIOH government but France is unique “in this argument becauqe
‘1t_employe rhe monist doctrine of incorporation of Community’ lawtq

1, More details of this case are on p.14.
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Artlhle 55 of  th

'm

French Constitution vlearly specifies fhat;
"Treatles or agreements duly ratified or apprnved shall, upOn rhelr
vpnbllvaflon, have an aurhorlty superlor ro fhaf nf laws, eub]ent
ffnr each aqreement or treaty, to its appilcat;on by the opher

_ party, "

Once the treaty has been~consuﬁmated ;he.principleé
=theréin become supreﬁe to other laws in Frence |

The duallst doctrine; the second methnd oflnmmber state

e

'ﬂlntPGratJnn nf Community law means that rthe State wishes ta
maintain primary control over domestic affairs. integratioh of EC
law with national 1law occurs through the passage of gationa]
legislation; the state transfers power from a very specific aree,qff‘
intereet to tﬁe Community. The Cbmmunity_is borfowing'thetfighf'ie_
make ‘1aws in place of the state but the state. maintains~’iE5'
,eovereign control. The relationship is a two way street wheye the.
" EC must receive authority to act from the member_state'befofe if.
does anything. The distinction between this and the monist theory
is that ﬁhe dualist doctrine views national and internétional'law
asvtwo distinct categories; when a conflict occurs‘betﬁeeh theitwe4'
the nétiénal courts will uphold national Ponstltut1onal 1aw ar the
expenSe ¢f an international treaty. Therefore,‘,jnu nrderA to,f
1mplement international law constitutional ° prov1q10ns have to be
made at the‘nat1ona1 level so as to 1eglt1mlze_the law 1n'the‘eyes
iqf‘fhe nationa;‘courts. V

If fhere is a direct provision fnr‘rhe,tfanster ot.pﬂwer.tw

the international organizations as 1is the case with Germany,

14

. Safran, W., The French Politv, Longman Inc., 1985, p. 287.
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Dénmark and the Nefherlands then fhe terms nf the Treaty Pan be~
hdlven dlrevt effeot On the other hand ’ 1f ruv vonstltutlonalj
Tprnv1slnn sx1sfs or no constitution px1sts as is fhe case in Grear
»_Brltaln then an act of Parllament mnst pnqup fnr lanTndtlﬁndl Taw-.
rnfoarry the force of d1recf effeot.m
As uas prev1ouslv menflnned and as‘Harrley ‘and . nthers havej
p01nfed out the monist doctrlne 1Pnds 1tself tO a hleaner or purer;
appl:narlon of Pommunlfy law behause there is no npporfunlty tor;
thez changlng of provisions as could. occur under the dualist
doctrine; a state that must -leéislate 'before ~applying  EC
Lleqisiarioh has the opportunity to° change. certaln iwords andf
meahlngs S0 rhat they may' be 1nterprered dlfferently than. wasr
" originally intended. These two methods of compliance are 1mpqrtaqr
for'the case of application of Community law. From the Court's
‘perspectlve it strlves to ensure that Communlty law is superlor in
its. 1nrerprefaf10n and application. regardless of how fhe state:
conrrlves'to implement the laws. |
-Direct'effeet ates rights of 1nd1v1duals under EC law rhat?
national sohrts and authorities must safeguard. The prlnCJple nf
direct effeat is the most important factor in dstlnlng 1nfegraflnn.
- The fact that 1nd1v1dua1s are glven rights under EC law fo<wh;ch‘
.thev can appeal 1n rthe case of 1nfr1ngement of those r]ghfs bv rhe
-natiohal government creates a hond between the EC institutidns and:
theﬁpéﬁﬁlations oFf the member statés;r Indi§iduals may ge.OVer»rhe"

Tox
3

th

. . Hartley, T.C., The Foundaflons of Furopean Commiini v Lawll
Clarendon Press, Oxford, 1988, p.22
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~heade.of the high courts in their countries and appeal to the
European Court of Justice as a court of last resort. ‘ If° rhe
European Court ruleq agalnst the nation 1n favor of the 1nd1v1dual
it would be a very unpopular move for the- natlonal 1nsf1tut10nal
actors to reqlst the Fourt s ruling. At the same time -individuals
and member etares can appeal to the European Pourt"for "a
pre11m1nary rullng on the va11d1ty of EC dec151ons or dlrectlvesi
In 1egal theoretical terms rhe Pourt is - 1deally 51tuated as an_
'lntegratlng 1nst1tut10n because it is directly . 1nvolved le'the
atfalrs of members of the Community rhrough the 1nd1v1duals of
Athoqe qtateq yet it relies on the natlonal courts, the 1eglslat1ve,
and the'executive institutions to implement its'decisions.ﬁ

‘The effectlveness of an institution such as the Europpanltourt
in bromoflng integration can be determined by looklng at who rhe
11t]gants are and how the decisions’ turned our Five categorles
have heen created to describe the litigants for the purpose ﬂt
meaanlng the effectiveness of the European Court of Juquoe in the
. process: of integration. One 1is a category in;lwnich:'EC
Vinstitutions, specifica]ly the Commission,?sues‘a‘member'staﬁe[

nsually under Art. 169. The second contains individuals or member

K

states v. EC institutions. The third 1s EC institutioﬁs_ or:
indiViguals v. other individuals. The fourfh 'is dindividnals:
agaiﬁét»memher states. And the fifth and final categoryicontaiﬁé;

‘

: applioations for preliminary hearings which are 1important for
‘wnc.urlnq even appllcatjorn of EC law in rhe national cnm‘f qvt—‘.’rpynv—:._

One oafegorv 1n ‘which data 1s prov1ded but 1is nor dlsoussed here is
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action by EC officials. y ) o ;h
-QEffeetive integration will be:sddnitiedfif'thereﬂis?nbt;bie
rerognltlon nf 1nd1v1dua1 r1ghts demonstrated by the adm1331b111ty
of Pases brought by 1nd1v1duals and. also based on fhe success of
‘1nd1v1duals in the outcomes nf the dec131ons. The degree of
-Jnrlsdlhtlon over matters other than state ro state relatlnnshlps :
1s a. measure of pnlltlcal 1ntegrat10n, espec1allv the numbervof“(
cases heard where the applicants’ were 1nd1v1duals.- | i
‘ The ' second measure of the effeétiveness of ’the' Court 6n5f
31nfegrat10n is the degree to whlch‘the authorlty ot ‘the: anmon
.1nst1tutJons is 1legally binding by v1rtue of »self lexecutlng;s
’juddements. This can be roughly measured by the number of times’ 1nn
whlch the aufhnrlty of the Common 1nst1tut10ns is upheld over that
nf rhe state or the 1nd1v1dual. Also, the number of appllcatlons
.for prellmlnary hearings 1nd1cates the extent to which the courtsi

\ . :
. by

.w1th1n the srates rely on the authorlty ot the Court ot Justlce tO.
Vg;yet»them d;rectlon in applying EC 1aw.' A .large vnumber of" -
referrals for preliminary hearings indicateS’national respectuferj
theidegision making authority'of the Court. ﬁ J
‘ :bata gathered from 1954-1968 indicateﬁthe fbliowing:%
%1;}fin'shits against member states by the‘European‘Cdmmission, the
CbmmiSSion won 100% of the time. 1In suits brnught by_}ndivjduals,

rhe individual won 72% of the time against a member state. This ..

demonstrates a significant emphasis @h the%rights of‘individuals*

lipata  source: Green, A.W., ' Political Integration_ by .
Jurisprudence, (Netherlands: A.W. Sijthoff, 1968). )
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within the Community vis-a-vis member states. These findings: -

‘»\f‘

indicate that the Court is definitely promoting integration“by'l

deciding cases. in which individual have standing to sue..

"2. In suits brought against the EC decision making institutions: "

the. EC institutions won 74% of theieases. 87% of. the cases heeﬁﬁ;5

'involved«individuals and not‘member erafes;

3. In suits agalnst individuals, .66% were brought by 1nd1v1dualst
‘ThP defendant won 62% of the time. Cases in which member statee?
b;eught 'suit against individuals the defendant won 50%-of'the-them;iA
There is no favoritism of the state in fact 1ater figures indicate?f
more success for the individual 11tlgant than for: the state.'4 a

.4.',Su1ts brought under Art. 177 showed rhat 50% of ‘the cases were
individuais ageinst member-states and therplaxntiff‘won 70% df tne;}
Atime.,”' | S S |
‘These figures stress the primacy of'caees,won by~in61Viduals:t
ageinet member states which indicates:that the Court’foeusee en::
individnal rights. The data also stresses the‘Conrt's tendency to
nbnéid'the position of the common institutions. Tnerefore,'we are
definitely not dealing with an lnternatlonal 1nsf1tut10n. out of?
'527 qultq brnuqht against the EC 1nqt1rutlnnq the Court upheid Ehé 
1n§r1tut10ns 74% of the time. 87% of these cases were brought bi
ind&viduals..On those occasions when a member étate hrought a caeeJ
auainet the éé the Court held for the EC- only 654 ot rhe tlme.A
Thls Jnd1nateq the Court's need to be oautlous when deallng w1th"
nnmnlawnrq hrnughr by the member states because of its rellanve on

them-to incorporate its decisions into their national framework7
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-syMember state v. EC 1nst1fut10ns ’

'7Ind1v1dual v. EC. lnstltutlons

Table i

Year . 1980 1981‘1982 1983'198571985

'Tofal'caéés »‘ 219 323 345 297 312 -433

FommlsSIOn V. member state

-EC 1nqt1tut1nn v. individual “ - = - - 140 229
Action bv EC officials 116 - 94- 85 68 . 43 .. 65"
_'Pre11m1narv hearlnq o .99 109 129 98,'129 139.

(Sour ce: ‘Synnpsu. of the Work of the Court’ of Justicﬂe,of the

European Cnmmunlt]es, Luxembourg, yearly reports).

:lFigures 1n Table 1 represent a contlnued trend of hlghs

s e

'rﬂpresentatlon of 1nd1v1dua3s before the Fourt of Justlce in recent
'years, When we compare the figures of fthe' Ind1v1dual v. EC

,jﬁstfrurfong,with the member state v FC antltutlonq there 1q a"

dlsrlnnf1vo lack of representation of states before the Pnurt. one’

reason for this apparent lack of state representatlnn is that mnst

qfafe/FF institution conflicts are resolved through a negor1ar1nn

precess; only after negotiations have failed does the matrer get'
referred .to the Court. : These figures are suppdrtive~‘§f-,thel
hypothesis that the FEuropean Court of Justiee is an'integfatipg
institution because it reeognizes the ridhts of iudividuels as{

parties to suits with standing to sue within the Community. From -
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1980 to 1583 around 20% of the cases 1ﬁvolved 1nd1v1duals ae ‘the.
plaineiff. Then in 1984 and 1985 there is an 1nrrease 1n the totalv
: number of cases involving 1nd1v1duals, to: 69% and 73% respectlvely,;
as. ;he Court begins to hear cases involving : EC llnetltutlons

_ bringing suit against individuals.

Table 2

Yearnype Total Decided In Faver of Dismissed
. Govn't. Instit. TIndiv. - B
© Art.169 62 - 55 - 7
- 1980 Art.173° 194 5 1 46 142 .
- ECSC 239 5 - 41 o193
. Art.169 79 - 71 - 8
1981 Art.173: 201 5 1 - 47 - 148
ECSC 241 5 - 43 193
_ Art.169 - 122 - 93 -~ 9 !
1982  Art.173 219 6 2. 49 . - 126
. ECSC 252 5 - .43 204
, I Art.169 122 - 110 ° - .12
-1983 Art.173 248 7. 2 R6 183
' ~ Ecsc 270 5 = 47 217
- . Art.169 . 140 - 127 - 13
1984" Art.173. 270 34 5 - 231 195
" ECSC 295 6 = 56 . 231
Art.169 165 - 149 - R T
1985 Art.173 297 13 2 70 212 .
" ECSC 313 6 LT 62 - __241 -

The figures in Table 2 represent the vearly totals of caees’
:decided by the Court under EEC Art. 169, 173; and ECSC cases. The
"significant characteristics that these figureefdemohstrete-ig that‘,
‘the Court . rules in favor of the EC inetitutions(cdﬁncilv'énd>
‘Commiesion) 100% of the time when cases are. brbught 'by ﬁhé

institutions under Art. 169 and rarely are these cases dismissed.

0
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This outcome unequ1vocally demonstrates Pthe pressure?'fofT

recognltlon of the superlorlty of the dec1s1on maklng power andf

<author1ty of rhe Commlss1on and the Founc11 There are also a largehdg
number of cases that were dec1ded 1n faQor of the 1nd1v1dual which
31ndloates that individuals have a 51gn1f1cant opportunlty to be{fﬁ
heard before the court and that they also win. The 1mpact of theii
srate is much lower than m1ght have beenqexpecfed. This 1s prlma'o}
’fapla ev1dencerthat the Court 1s not anvlnternatlonai institution;;
| If 'eff eness empha517es fhe avtual productlon Of an{t
feffect when in use and the de51red effect is 1ntegrat10n, theg
'el ) t of. wh1oh are unification: ot the parrs 1nto a more pertevt:u
whole and the process by which thls occurs 1s through the shlftlng
: of‘loyalty, expectatlons, and polltltal setrlngs ro a new cente
] thenw the European Court of Justice has demonstrated kitsk
'effeotiveness. "The Court is a part of“a:new;legai order of
international law for the benefit of hhich the-states havétlimited:
rhelr soverelgn rlghts...and rhe subjeofs ot which homprlses nof'

'only member states but also their natlonals."17

There 1s .much more work to be- done on the eftectlveness of
the_Court especially in the area of 1mp1ementat1on of the Court's
decisions. Implementation of the Court'sgdeoisions will .be the -

final test of the power and authority of the Court. But for now,

I have demonstrated that the Commission and the Council do make use

. 17Pr»=-11m1narv hearing No. 26\62 (van Gend & Loos v. Nederlandse

‘ Admln:srrarn der BRelastingen) (19631 FECR: 1 in Bebr, .Gerhard,

" Development of Judicial Control o&f the «Furopean Communities,
Martinus Nijhoff:The Hague (1981). I S ,
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of the Court and .that the Court does support them in’ theJr;

de0151ons whlch maintains legltlmacy and cont1nu1ty of EF pollhy.f

The data also showq that the relatlonshlp between 1nd1v1dualﬁ
narlenals in the EC and the EC 1nsr1tut10ns 1s.grnw1ng stronger aeﬁ
people, feel eenfldent that they w111 receive equal and Juqtg
treaﬁnent_from the Court. Such a response will help to” SOlldlty 

the 1eg1t1macy of the Court and the. nrher EC 1nst1tut10ns.

ook
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