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1.Introduction'

A major function of intemational institutions in faciliating ‘govemance beyond the nation state’
(which used to be called intemational cooperation) is to ensure co_mplviance with their principles and
rules, i.e. to prevent fiee-riding. Some strands in the Inte mational Relations literature goevenso far
as to argue that international institutions only exists if they are effective in bringing about rulecon-
sistent behuviéurumong its members (Efinger, Rittbergerand Ziim, 1988).

Unlike states, inte mational institutibns cannot rely on a legitimate monopoly of force to bring about
compliance. This does not imply the absence of any mechanisms for compliance, but it does mean.
that sanctions for violating regime principles or rules have to be enacted by the individual member
states (Young, 1979). In the ealy Intemational Relations literature, the major pl;lzzle of compliance
used to be “why gbvemments,‘seeking to promote their own interests, ever comply with the rules of -
intemational regimes when they view these rules as in conflict with [...] their myopic self-in[erest”"
(Keohane, 1984: : 99). The puzzle of “cooperation under anarchy” (Axelrod and Keohane, 1986:
22.6-254) has been ergely solved. What remains unclear, however, is why some intemational norms
and rules are more effective than others. Why is overall state compliance higher with respect to
whale hunting than amms trading or developing aid? Why do Somé states comply with the p’n'ﬁcip]és
and rules ofan‘.in‘temalidnal institution and others do not? How do we account forsuch varations in

compliance with intemational principles, norms and rules?

' "I'his"paperseeks to find out wﬁy states do not obey law beyond the nationstate, i.e. why they vio-
late lega-lly binding norms and rules that cannot rely on a monopoly of legili.mate power for their
enforcement. The EU is an ideal case to explore the sources of non<ompliance with law beyond the
nation-state. For it is the institution with the most developed body of supranational law, it presents a '
critical case for non<compliance in the sense of a least like_iy case. Moreover, it offers a rich field

" forempirncal research since cases of non-compliance are corﬁpxehens ively documented according to

the nature of non-compliance, the type of law infringed and the poliC).' sector to which the law per-;_

tains, the violating member states and the measures taken by EU institutions in response to non- -

v

compliance. o

The first part of the paper is dedicated to the dependent variable of the study. Tt reviews the evi-

dence presented in the literature on the increasing compliance failure in the European Union

' The study forms part of a research pojea tunded by the Emny -Noaha-Programof the German Researdh Found a-
tion (DFG BO1831/1-1), . www2 hu-balin.d&w upliace.
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claimed. by scholars and European policy-makers alike. It stans with raising some critical ques tions
about the rehiability of existing data. Dawing on some new souces, it then explores whether the
compliance gap has been widening in the European Union. It is argued that we have no data to
evaluate the overall level of compliance in B policy;making. The data available only allow us to
levels of non<ompliance across time, member siates and policies. In" order to account for these
vanations, the second part of the phper reviews prominent approaches to (non-}ompliance in the
Intemational Relations literature. The various theores are distinguished according to the
assumptions they make about the souice of non-compliant behaviour, on the one hand, and the logic
-of influence on non-compliﬁnl behaviour, on the other. The combination of the two dimensions
results in four compliance mechanisms from which we can dedvé different hypotheses on non-
compliance with law beyond the nation state. The last pa'rt of the paper develops five of these
hypotheses, which are subsequently tested against data -on member state violations of European
[aw. The empirical findings clearly show the limits of-monocausul explanations of non-compliance.
The paper cbnc]udes with some considerations on the need for more complex models of non-com-

pliance with law beyond the nation state.

f

- 2.Do Member States Obey European Law?*

For more than ten years, the European Commission has been deno“uncing a growing 'compliaﬁce—
deficit, which it believes to threaten both the effec"tiveness and the legitimacy of European policy-
making (Commission of the European Communities, 1990; Commission of the European
C_ommunities,QOOO). Wh.ilg: some scholars argue that the level ofcompliance with European Law
compares well to the level chomp]iance with domestic law in democratic liberal states (Keohane
and Hoffmann, 1990: 276-300: 278; Neyer, Wolf and Ziim, 1999), many consider non-compliance -
1o be a serious problem of the EU that is systemic and pathological (Krislov, Ehlermann and Weiler,
1986: 3-112; Weiler, 1988: 337-358; Snyder, 1993: 19-54; From and Stava, 1993: 55-67;
Mendrinou,. 1996: 1-22; Tuallberg, 1999). The contradicting assessments of member siate

compliance are partly explained by the absence of common assessment criteria and reliable data.

A proviousversion of the tollowing sections his bear publish a i the Joumd of Eu opEn Public Poligy (Birzel, T. A. 2001
"Non-Complimncein the Eniopen Union. Pahology orStisticd Antefaa? doumal of Eump amn Public Policv 8(5): 803 824.).



2.1 -Infringement Proceedings as a Proxy for Non-Compliance

‘a3

Most compliance and implementation studies develop their own assessment criteria and collect their.

- empirical data in laborious field research (Knill, 1997: 145; Knill, 1998: 1-28; Duina, 1997: 155-~

179). As a result, a comparison of empirical findings and theortical claims becomes difficult.

Others therefore draw on stlistical data published in the Annual Reporis on Monitoring the

Application of Community Lawv (Snyder,” 1993: 19-54;"Mendninou, 1996: 1-22.‘; Tallberg, 1999,
Macrory, 1992: 347-369; Collins and Eamshaw, 1992: 213-249; Pridham and Cini, 1994: 251-277).

‘Atticle 226 (ex-Article 169) of the Treaty entitles the Commission to open infringémen[ :

proceedings against member states found in violalion of European Law. Since 1984; the Com-

mission has reported every year on the legal action it brought against the memberstates.

3

The proceedings specified in Anticle 226 consist of six subsequen;.‘cmge.s‘ (ﬁ.g'uré 1)

1) Suspected Infringement

a) complaints lodged by citizens, corporations, und non-govemmental organization,
b) own initiatives of the Commission, ' :
c) petitions and guestions by the European Parliament,
d) non-communication of the transposition of Directives by the memberstates.

2) Formal Letter of Notice (Article 226)

“3) Reasoried Opinion (Article 226)

4) Refemal to the European Court of Justice (Article 226)

.5) ECJ Judgement (Article 226)

6) Post-Litigation Infringement Proceedings (Article 228)

- Figure 1: The diffe rent stages of the infingement proceedings

Art. 226
Formal Leater
Suypeaal hifring emerts -

Co nplants, Commission’s
own mitixives peitions, nd
paliamentay questions
Sugpeae hfringements

adninistative (unoffidal) stag e

. Art. 226
Art. 226 - ECJ Ruling
Art. 226 ECJ Referral
Reasoned Opinion

Establish al hifning ements

- Ant. 228 Poceadings
“Finmda Pendties -

Judidal (effidal) sag e
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Varous studies have used the numbes of infringements within the different stages as indicators for-
me mberstate non-compliance with European Law. For instunce. the observation that environmental
“policy accounts for over 20 pércent of registered infringement (Formal Letters) has been taken as
evidence for a sever implementation deficit in this arca (Commission of the European Communities,
1996: Jordan, 1999: 69-90). Such inferences are not without problems though. There. are good
reasons to question whether infringement proceedings qualify as valid and reliable indicators of
Acompli;mce failure, that is, whether they constitute a andom sample of all the non-compliance cases
that occur. First, for reasons of limited wsources, the Commission ‘is not capable of detecting and
legally pursuing all instances of non-compliance with European Law. Second, for political reasons,
the Commission may not disclose all the cases, in which it look action against infringements of
European Law. Third, for methodological reasons, the infringement data are neither complete nor

consisient.

The Problem of Undetected N()nComp/i(mce

Infringement proceedings only cover a fraction of the violations of European Law in the member
states. The jurisprudence of the BCJ under Article 234 ex-Aricle 177) already indicates that many .
_cases of non-compliance occur without getting caught by the Article 226 j)rocedure.3 The
Commission has only limited resources and therefore largely depends ‘on extemal information,
_including member states reporting back on their implementation activities,” costly and time-
consuming consultancy reports, or complaints from domes tic actors. Societal monitoring is the most
important source of information for the Commission. Since the degtées of social activism and
respect for law vary among the member states, infringement proceedings may conlain a serious
bias. A country whose citizens are cb]lectively active and law-abiding could generate more
complaints than a memberstate whose citizens show little respect for the law and are less. inclined
to engage in collective action. Yet, the distribution of complaints across member states shows that

societal activism perse is not the issue (table 1). Population size seems to be more important.

Another factor, which could bias the detection of non<ompliance with- European Law, is linked to
the availability of reliable data. Some memberstates may lack the necessary administrative capacity

to verify whether European legislation is complied with. Yet, member states with high monitoring

Acconding o theprdimnary wling pocalureof Artide 226, domestic wuits may, md countsof last ingmee nust.
bring cases o the ECJ wncaning questions ot thelegal interpraation of Ewopein Law, Those cases olien wise if
Eumpem regulaions diadlenge naionad legd povisions.

‘' Only Davnwk. Finlnd. md Sweden regulaly report to the Commissions the measures taken to wrmgpose EU

Directives into n:ionad law (Joda. A 1999 "The Inplementaion of EU Envion maital Policy: A Policy Problem
Without a Pohitical Solution’, Envtmonmart and Planning C: Goveminait and Policy 17:6990.).
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" capacities, such us Denmark and the Netherdunds, show a low numbér of complaints and
infringement proceedings opened while those with weaker administrative and scientific
Cinfrastucuwres, like Greece and Spain, find themselves at the upper end of the list (table 1).
Moreover, it has been argued in the literature that it is the very lack of monitoring capacity in some
(southem) member states, which, among other factors, accounls l'orr their high number of in-

fringements (Pridham and Cini, 1994: 251-277, Hoogﬁe, 1993: 169-178).

Table 1I©: Memberstates compared by population, complaints and infringe ment proceedings
opened, 1983-99°

Pacaitgeof EU Aveaepecentgeof Averwepecetigeof

populaion co nplants? poceadingsoparal
Germiny 21.9% 11.9% 7.8%
France 15.7% 16.8% : 103%
UK : 15.7% 9.9% 6.6%
Ity : 15.3% 12.9% 11.6%
Spain 10.6% 17.6% . 10.1 %
Netherland's 4.2% 35% - 59%
Greece 2.8% 10.5% 11.3%
Belgium 2.7% 51% _ 8.4%
Portug d 26% "4.5% 108%
Den mark " 1.4% 2.6% . o 45%
rdmd .. 1.0% 3.8% T 65%
Luxembourg 0.1% . 0.9% : 62%
EU : 83% . 8.3%

Sonrce @lum 2: Nationd Accounts, OECD, Paris, 1999; wlumn 3, 4: Annud Reportson
the Monitoring of the Application of Europem Law 1984-2000, dga dso wlibleon-line
www in e iWRSC/RSC TOOLS/wmplim ¢! Wdm mehim .

* The figures for the @ mplants are only m pproximaion since the Annud Reponsdo not
povide onsistentditaon @ nplaints (seeb o w).

In sum, we have no indication that the limited detection of non-compliance would systematically

bias the infringement data.

In oer to @npare the member states. which differ in thar years of menhexship, scores were ssind adizal. First,
thenunber of awnplants, jaters ec. of thedifférant merber staes was dividal by years of membership. Sewnd.
these av erag e scores were added up nd thesum was madeto qud 100 per cent. Finaly, thepercentaggeolhe wer-
ae swres was caailaed.

¢ Finlmd, Austria md Sweden are o duded becuisethey joinal the EUonly in 1995, They are still in the adiptation.
phase ind the in@moraion of the wnprehensive a auis commumautaire inlo niiond law isnot fully wndudal.
Mod of ther infiingement cases refer to theddayad trn sposition of Diredives. Theretore ther infringement re-
wids arelikdy 0 be exgegeraral. pwtiwialy in the exlier stapes ot theprocealings ’
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The Problem of Selective Disclosure of Detected Non-Compliance

The Cémmissioh has consideruble discretion in deciding whether and when to open infringement
pmccedi.ngs,(Evans, 1979: 442456, Aﬁdmtsch, 1986). The discretion of the Commission could
cause a voluntary bias i the sample. 'ﬁn’s is all the more true since the Commission doces nol enjoy
any direct political legitimacy and the implementation of EU policies falls in the responsibility of
the memberstates (Williams. 1994: 351400). Thus, the Commission may tieatsome member states
more carefully than others because they make significant contributions to the EU budgei or dispose
of considerable voting power in the Council. Or their population tends to be ‘Eurosceptic” and the
Commission seeks 10 avoid upsetting the public opinion in thesé member states by officially

shaming them for non-compliance with European Law (Jordan, 1999: 69-90).

The éomparison between the relative ranking of the memberstates at the unofficial (Formal Letters)
and lhé first official stage (Reasoned Opinions) of the proceedings could help us to reveal such a
bias (table 2). Germany and France ar the two member states, which contribute most to the EU
budget and possess considerable bargaining power in the Council. Nevertheless, they both figure
prominently among those member states that have received high numbers of Reasoned Opinions.
While those two countries are rather pro-European, public and elite suppornt for European ins titu-
tions in Denmark and the UK is among the lowest, only topped by Austria and Sweden, which re-
cently joined the European Union.” Denmark dées indeed perform best among the member states at
both stages. The Bntish record, how-ever, is more mixed. There appear to be no obvious factors that

bias our sample towards politically less sensitive cases and memberstates, respectively.

7

See 'Initid Results of Euobaro merer Su ey No.34 (i nm 2000). Biussels: Eupen Union. 8 Fduary 2001.



Table 2: Ranking of membersiates at the stages of Formal Letters and Reasoned Opinions, 1975-
99 :
Formul Laters Reasonal Opinion

Itdy laly high lev d o fnon-a mlin ce
Greece Greece
Poruga Porug o
Frince France
Span Belgium
Belgium Span
Germany Germany

Irédmnd lrdand
UK Luxewbourg
Lux enboug UK
Nethalmds Nethaimds
Den mark Den m;u‘l;

lowlerdofnon-wmlimce

Source. Annud Rgonson theMonionng ofth e Applicaion ofEump&n Law 1984-
2000, d ua also wubibleon-tne
www. i ei/RSC/RSC _TOOLS/xmplim cd Welaw mehiml .

The Problem of Incomplete and hconsistent Data”

: The-infrinoe'men't data published by the Commission are neither complete nor consistent. First, the
Commxssnon has repeatedly changed the way in which it reports data. Suspected infringements are a
case in point. From 1982 tll 1991, thelr numbers are indicated by two dlfferen[ figures, complam!s
and own investigations by the Commission. Between 1992 and 1997, the Commission provides
only one figure, which neither refers to complaints only nor to the Commission’s own investigation
nor'does it equal the aggregate of the two. Since 1998, the Commission reports three figures ~
complaints, own investigations, and non<ommunication of the transposition of Directives, whereby
it remﬁins unclear whether the third calegory has been newly introduced or used to be an integral
part of one of the other two categories. Additional prob]erris arise when it comes to the reporting of
infringement cases by policy sectors, since the Commission has rgdeﬁned them several times over
the years. Established infringements, for instance, are jointly reported by policy sector and member
states only in the 10" Annual Report for the years 1988 till 1992 (Commission of the European

‘ Communities, 1993: : 165ff.).

Second, the reported data show some serous inconsisiencies. For any given yezir, the Annual Re-
ports of the Commission provide two types of dala. Aggregate data summarize the number of in-
fringemenl proceedings classified by the different stages, memberstates, policy sectors, and type of

infringements. The ‘mw’ data list the individual infringement cases, which are 10 make up the ag-



“gregate data. The comparison of the aggregate and the mw data reveals some serious ‘mis maiches’.
The mw data merely comprise about one third of the Letters actually sent. This is explained by the -
policy of the Commission to individually list Letiers only if they refer to' cases of non-transposi-
lion.* But the aggregate data for Reasoned Opinions and Court Refermrals do not equal the sum of the
individually listed cases either. The uégxegale data report 5762 Reasoned Opinions sent by the
Commission between 1978 and 1999. But the 17 A‘nnual Reports (1984-1999) list only 4241 Rea-
soned Opinions for these years; some 26.4 percent of the cases are missing. The same inconsisten-
cies can be found for ECJ Refemls, where about 37.9 percent of the cases are not listed (1593 to
990). The explanation for the poor goodness of fit between the published aggregate data and the
published raw data lies in the reporting methods. Unlike in the aggregate data, only those cases are
individually listed that are still open at the end .of the year reported. In sum, the incompleteness and

inconsistencies in the published infringement data appear to be the result of changing repomng

methods rather than adminis trative sloppmess or political manipulation.

A Database on Non-Compliance with Communiry Law

The Commission data on memberstate infringements of European Law suffer from some problems;
which should caution us against their us'e as straightforward indicators of noncompliancé with
European Law. At the same time, the Commission data are the only smtisticalisource available.
Neither international organizations nor states provide such clomplehensive information on issues of
non<ompliance. The Commission provided the projectgroup "complianée” with a dataset drawn
from its own database containing all the 6230 infringement cases, in which the Commission
officially initiated proceedings between 1978 and 1999. Since the Commission considers Formal

Letters as conﬁdentiﬁl, the database only contains the individually listed cases of Reasoned
Opinions, Court Refermls, a._nd Court Rulings. The cases are classified by infringement number,
member state, policy sec‘tor, legal basis (celex number), legal act, type of infringement, and stage
reached in the proceedings. These data can serve as important indicators for non-compliance as long

as one carefully controls for potential selection biases.

2.2 Assessing Member State Non-Compliance with European Law

If we accept infringement data as valid and reliable indicators of memberstate noncompliance with

European Law, we still have to be careful in how to inerpret them. It is a commohly held

Thergonsda lig afew hundrad othd Leaters beca se. for political reasons the Co mmission meti mes d ecid es 1o
mak e a Latter public Morayver, some Directorae Ganeral's are less faith il o the Co mmission” spoliey ot not dis-
cdosing cases of inprope inwporaion wnd pplicaion.
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' uﬁsump(ion — both .umong policy makers and academics - thut the EU is facing a growing compli-
_ance problem that is systematic and putl;ologicul. The negative assessment is backed by the in-
creasing number of infringement proceedings (Formal Letters ), which the Commission has opened

against the memberstates over the years (figure 2). .

-Figure 2: Total numberofinfringerﬁem proceedings opened for the BC 12, 1978-99

1800 7~ - oo s e i e = S bt 4 St 7 P, Bl i sttt .+ e

1400

1200 1

10007 e

200 1

0 T T T T Y T T T 4 4 T T T T T T T T - T Y Y

1978 1979 1980 1881 1982 1983 1984 1585 1986 1987 1888 1989 1990 - 1991 1992 1993 1994 1995 1996 1997 IQéB 1998

Source. Co mmission of th e Eviopen Co mnunities 2000,

Since 1978, the Commission has opened more than 17.000 infringement proceedings against the
member states. This figure' may sound impressive but must be put into perspective. Infringement
- numbers as such do not tell much about either the absolute scope of non-compliance or relative
changes in the level of non<ompliance over time. Inf_ﬁngement cases only-":cove-r'av fraction of
“member state violations against European Law. We may claim that they provide a representative
sample, but we have no means to estimate the total number of the population of non-compliance
“cases. The available data do not permit us to draw any inferences about the exis tence or non-éx—
istence of a compliance problem in the European Union. We can only trace relative changes in non-
4complizmce, that is, assess \Qhether non—compliancé has incxéased or deéieased over time. But in-
order to do this, we have to measure the number of infringement proceedings openéd against the
numbers of legal acts that can be potentially infringed as well as the number of member states that

can potentially infringe them. Between 1983 and 1998, the number of legal acts in force hus more
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than doubled (from 4566 1o 9767) and five more memberstales have joined the Union. If we caléu-
| lae the riumbe'f of infringement proceedings opened as a percentage of ‘violative opportunities"O
(number of fegal acts in force multiplied by member states) for each year, the level of non-compli-
ance has not increased. This is panicularly true if we control for severnl statistical artefacts that in-
flate the infringement numbers. First, the Commission adopted a more rigorous approach to mem-
ber state non-compliance in the late 1970s Mendrinou, 1996: 1-22: 3). Likewise, the Commission
5:1d the ECJ pursued a more aggnessive; enforcement policy in the eady 1990s in order to ensure the
eftective imp"lemen[ation of the Intemal Martket Programme (Tallberg, 1999). Not surprisingly, the
numbers of opened infringement proceedings increased dramatically twice, in 1983/84 by 57 per
cent and ugain.in 1991/92 by 40 percent. Second, the Southem enlargement in the first half of the
- 1980s (Greece, ]9.81, Spain and Portugal, 1986) led to a significant increase in infringement
ﬁmceedings_ opened once the ‘period of grace’, which the Commission grants to new membersiates, .
‘had-elapsed. From 1989 to 1990, the number of opened pmcéedings grew by 40 per cent (223
cases), for which Spain, Ponugul, and Greece awe single-handedly h’:sponsible. The three countries
account for 249 ne“" cases while tHe numbers for the other member states remained more or less
stable. The last significant increase of 28 per'cen[ in 1996/97, finally, is not so much caused by the
. Northen enlargement in 1995 (Sweden, Austria, -Finland) but by a policy change of the
Commission. In 1996, thﬁ intemal neform:bf_,'the infringement proceedings re-stated the ‘iﬁtended
‘meaning’ (sense véritable) of the Formal Letters as mere ‘requests for observations’ (demande
d ’observmi(;n) rather than wamings of the Commission."" Avoiding any accusations, Letters should
be issued more rapidly than before. Indeed, the number of Letters sent grew significantly after the.
mfoxjfm had been implemented. If all these factors are taken into account, the number of

infringements has not significantly increased over the years but remained ratherstable (figure 3).

? . Wewcthmkfilio Wolfg ing Wessds ind Andreas M e forpoviding us with hemnuidnu nbas oflegislaion in force

0 . . .
" Thistamisowal to Bab Sinnons

i . .
" Intem o doammiof the Co nmission. unpubhdh .
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Figure 3: Total numberof infringement procee'dings opened in relation to violative opponuniliés
for the BC 12, 1983-98
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To sum up, the infringement data do not allow us to make any statements about the absolute level of ~ .
non-compliance in the European Union. We can use the data, however, for comparing relative lev-

. els of non-compliance across time (see above), policy sectors, and memberstates. -

Indeed, we find that noncompliance with Furopean Law considerably varies across both member

~ states and policy sectors (ﬁgﬁms 4 and 5) as well as within specific policy sectors”.

> Seetdleiin the Annex.



Figure 4: Ranking of memberslates by average number of yearly infringements, 197899

!
i
i
z
i

: n

:

coBHBRBRESH

Souree: Commission of the Europem Co mnupitics.

Figure 5: Ranking of policy sectors by average percentage of yearly uséd violative oppoﬁuﬁities,
1978-99" '
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How can we explain the varations observed?

¥ Used violaive opponunities refer to the percentage of al possibie infringements (violaive opponuniiies) that
~acualy ocanrred (infring ements).



3. Why Do Member States not Obey European Law?

3.1 Whatis (Non-)Compliance?

i

The literature presents a Babylonian varety of understandings and definitions of compliance often
using it synonymous with effective implementation. The distinction between the _two" concepts Is
often not clear. For the sake of this study, compliﬁnce is defined as rul{e-consiﬂem‘be/ztivfour’of
those actors, to whom a rule is formally addressed and whose behaviour is tfi}ge}'éil by the rule "
While states are the addressees of European Law, and, hence, are formally responsib]e‘for compli-
ance, they are not necessarily the main orexclusive targets. Many policies target the behaviour of
non-state actors, 0o. If states are only the addressees but not the main targets, the -ultimate respon-
sibility for cdmp,liance lies with private actors. Beyond. formal incorporation into national law, the
role of public actors is confined in these cases (o effecli-vely moumitdﬁng and enforcing European -
policies in order to ensure compliance (Borzel, 2002: 155-178).. '
The distinction between addressees and targets of a rﬁle or policy helps to clarify the relationship -
between compliance on one hand, and implementation, on the other hand. Implémeman’on refers to
the putting into practice of policies or mules. D[ﬁwing on David Easton’s system theory dpproach,
imple mentation studies often distinguish between three different stages of the i_mplement‘ation.pxpc-'
ess: - » ‘ -

o owput: the legal and administrative measures to‘pu( a policy into prAclice (formal and

practical implementation) - ) o ‘
* outcome: the effect of the policy measures on-the behaviour of the tafge[ actors -
e impact: the effect of the policy on the socio€conomic environment (effecriveness, problem-
solving capacity) '

Compliance defined as mle-consistenvt behaviour of both the addressees and the targets of a. rule or
policy comprises the output and the outcome dimension. Impact and effectiveness are a separate
matter since compliance of rule addressees and rule targets need. not lead to changes in the socio-
economic environment. This study concentrates on output and only considers outcome as faras the -
compliant behaviour of state actors is concemed. The omission of the rule-consistent behaviour of

non-s tate actors is justified by reasons of methodology. European infringement proceedings, which

" Adors twgaal by apoliy wenot ideticd with adors affectad by apoliey. Unlike affeaa adors. apoliyy direaly rajuires
tag a acors o dimgcthdrbdiaviour. Forinsnce, wnsimers are affcaal by foodsuil regulitions, butitisthe lood industry,
whid hasto dhingeits piodudion behvaviour.
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provide the empircal basis forevaluating various explanation ol non<ompliunce, pursve only indi-

nectly h,on—compliunt ‘behuviour of private actors by reprimanding the member states for not effec-

tvely monitonng and enforcing European Law. The Europcun legal system is geared towards the

membersmles. 'Ihey are exclusively responsible for the effective implementation of EU policies at

the do;'méstic level (We@_ler, 1988: 337-358; Krislov, et al., 1986: 3-112).

On the

Law:

3

4

—

~—

output dimension. we can distinguish five different forms of non-compliance with European

Violarionsof Traaty Pioaisions, Regulations. and Dedsions ("iolation”)
Treay Provisions Regulaions. ad Dedsions are direatly applicble ad. lhuelou. do nothavelo beinwi-
poraed inio naiond law.” Non-onplimce tikes the form of not or inwwrealy :pplying and erforang

: Eumpém_ obligations as well as of taking, or not rep ealing, violaivenaiond measures.

Non-tiunposition of Direaives (‘no maasiures notified ')

Direaives are not directly mpplicable, as a result of which they have to be inmporaed into naiona law.
Menber states areleft the choice as to the form and methods of inplementaion (within thedoarineofthe gfer
utile, whidh stipulaces tha the member states have to dhoose the nost effedive mems)." Non-w mphmce
manifestsitsadf in awtd falure to 1ssx.|ethe1cquua1 najonal legislation.

Inwrrea legal inplemettation ufDucan'eA (‘norpropedyinwiponrial’ )

The trmsposition of Directives may be wrongful. Non-conplimee tikes the formof eithe inonplae or
inwmect inmrporaion of Diredives into naiona law. Pats of theobliguionsof the Diredtive are not enacted
or naiond regulaions deviate fiom Europem obligaions becanse they are not amendeal and repéaled,
resp edivey. ' :

Inp woperappliaition of Directive (‘notpwped yapplial ')

Even if thetega inplementation of a Directiveis wrrect and wnplae it ill muy not be practically pplial.
Non- npliarce involves the adtive violaion of taking onfliding nuiond measures or thepassive failure to
invoke the obligalionsof the Direaive The later also indudes falures to effedivdy enforce Europem -Law,
i_e to tke positive action gaind violaors, both by naional ad mnisraion md judicial orgms, as well asto
make alequaeremedies avalableto theindividud agang infringemaits. whidh inpingeon her rights

Non-w nplian ce with ECJ judg ements (‘not ya cwnplial with'}

. Oncethe Europemn Countof Jugice finds a member stae guilty of infringing Europemn Law, the member state

isulimady obliged o remedy theissue Non-complimce refers 1o the tzulureot member staes 1o xeaite
Court judgements. which establish aviolaion of Enropen Law. ’

o

Treuy Povisions md Reguliions weg ovaully binding md direaly ipplicible while Dedsions we o mnistraive acts wmal
speaficindividuds. @npinie. or govanmats for whid they webinding. :

ECIF&lédvar . High Authoniv. C-8/533. ECJ Vin Gond & Loos C-26/62.



3.2 How to Explain Non-Compliance

This study tums to the Intemational Relations (IR) literature as a starting point for theorizing about
(non-)xompliance with law beyond the nation state (cf. Mitchell, 1996: 3-28; Underdal, 1998: 5-30;
Checkel, 1999b; Tallberg, ‘2002) IR theories are primarily concemed with explaining state
behaviour. Unhke lmp]emenmuon research in the field of (European) public policy, IR scholars
have not-given up on developing generalizable cla:ms dbOUl (non xompliance, inspite of, or mdybe

_ because of, the complexity of the issue.

There are many ways in which Intematlona] Relations theories can be oraamzed and cla55|ﬁed For
the msemch on compliance, it is most useful to distinguish IR theories according to the source of

" non-compliant behaviour and the logic of inﬂuencing_(non-compllam) behaviour, to whxc_h they
subscnbe: B | - o

‘1) The source of non-compliant behaviour:
voluntary (cos [-avonddnce) vs. involuntary (lacking capacity)

2) The logic ofinﬂuencing non-compliant behaviour: -
rationalist (changing actors’ pay-off matrices)’ vs. consmuctivist (changing actors’
preferences) ‘ '

If we combiné the two dimensions, we get four different complialnce mechanisms (table 3), from

-which-we can then derive various hypotheses-about (non-xompliance.

Table 3 Theoretical Approaches in the Compliance Literature -

Voluntay Non-Conplimce Involuntay Non-Conplimce

Smaioning ‘Sticks’ ) ) ‘Carrots’
(negaiv/posdtiv) - npnitoring and smaions cap acity building and @ntracting
(wnpliance thiwugh eifo rcement) (e npliance through nanag enart)
Soddizaiion Pesuasion and leaming - Leg al Intan dization
(wnpliance thwugh persia sion) (wnpliance thiough litigation)

Compliance through Enforcement

Enforcement approaches assume that states violate intemational nomms and rules voluntarily be- -

- cause they are not willing to bear the costs of compliance. This is particularly the case if intema-
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‘1ic_1nall- norms and nules are not cpmpmible with national arungements as a result of which compli-
| ance l'EC]UiI‘CS.S-UI-)SIilHliLI] changes al' the domestic level. From this rationalist pers pcclive.'noncom—
‘pliance can onlv be prevented by increasing the costs of non<ompliance. Neowalist approaches
~point to hegemonic states as the dnly way (o change the pay-oft matrices of states because in the
absence of un intcmational monopoly of legitimate force only they have sulfficient capabilities to
effectively sanction non-compliant behaviour (Downs, Rocke and Barsoom, 1996: 379406, Fearon,
1998: 269-303). Advocates of Neoliberal Institutionalis m, by contrast, emphasize that intemational
Cinstitutions can sérve as a substitute for the enforcement powers of hegemonic states. Non-
-compliance or free-riding becomes less attractive ‘to states if they are likely to get caught and~
punished. Inte mational institutions can then provide mechanisms for monitoring compliance and for .
coordinating sanctions aguinst free-riders (Boyle, 1991: 229-245; Victor, Raustiala and Skolnikoff,
1998; Weitsmann and Schneider, 1997: 283-294). More liberal approaches, which open the black
box of the state. focus on the role of social mobilization and (trans)national pressure that may
signiﬁcavnlly change the cost-benefit calculations of state actors towards compliance. Domestic
actors, often in transnational alliances with intemational non-govemmental organizations, exploit
intemational norms and organizatibns to genmerate pressure for compliance on public actors.
Inte mational institutions offer an authon’itative venue for private actors' to challenge state behaviour.
They provide new'politica‘l opportunities to private actors “encouraging their connections with -
others like themselves and offering resources that can be used in intra-national and transnational
conflict” (Tarrow, 2001; c¢f. Rogowski, 1989;. Sikkink, 199‘3: 411441; Klotz, 1995; Keck qnd
Sikkink, 1998; Risse, Ropp and Sikkink, 1999). By exploiting these political opportunities, private
actors mobilizing for compliance become empowered vis-a-vis public actors (and private actors
opposing compliance). Through pressure “from below and from above” Brysk, 1993: 259-285),
private actors change the cost-benefit calculations of public actors in favour of compliance,

essentially by increasing the costs of noncompliance (cf. Borzel, 2000: 221-250; Bozel, 2003).

Compliance through Management

Mdnagement approaches assume that states are in principle willing to comply with intemational
rules. to which they once agreed. Non-compliance is mostly conceived as a problem of “involuntary
defection” (Pulnam., 1988: 427460, Chayes, Chayes andMitche]l. 1998 39-62; Chayes and Chayes
Handler, 1993: 173-205: Ziim, 1997: 41-68). States do not so much lack the willingness but the
capacity. ie. the material resources (technology, expertise, administrative mnnpower,- financial
means. efc.). to comply. Or they are unclear about the required compliance behaviour since the rule
is imprecise and ambiguous. Capacity building and rule specification rather than sanctioning are the

" primary means lo prevent violations of intemational rles (Keohane, Haas, and Levy 1993; Jiinicke
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1990: Ponce-Nava 1995). Like with the enforcement approaches, intemational-institutions are
crucial for ensuring compliance. But instead of providing monitoring and sanctioning mechanis ms
(sticks”), they organize financial and technical assistance for states with weak implementation
capacities thereby helping 1o reduce the costs of compliance (‘carrois’). Momrover, intermational
institutions offer procedures to clarify and specify the obligations under a rule (contracting). Such
procedures also atlow for the constant review of norms and rules in light of the expenence made in
" implementation. While compliance management aims at enhancing the capacity of stales o comply
with intemational rules, it leaves their preferences unaffected for it is assumed that stales are

committed to compliance once they approved a rule.

A more rcentstrand of the IR literature has taken up the arguments of the manaoemen[ school by
referring to the degree of “legalization” of an intemational rule for explaining non-¢ompliance
(Goldstein et al. 2000). The legalization approach consists of three different elements: 1) Like the
management school, it is assumed that states do _not comply because the mle is vague and
ambiguous and does not specify the required conduct (“degree of precision”). But legalization adds
an altemative causal mechanism that links the precision of a rule to the opportunities for
(trans )national actors to litigate against non-compliance at the intemational/European and domestic
level. The better specified and the more precise the behavioral requirements of a rule are, the easier
it is for actors, both plaintiffs (e.g. firms or interest groups) and prosécuiors (e.g. the European
Commission) to determine instances of non-compliance. This line ‘of reasoning is taken up under
'~ the second element of legalizatidn_. 2) Noncompliance is the mo-re likely to occur the less legally -
binding intemational norms and rules are (“degree of obligation”). The underying assumption is
that the more an intemational rule is embedded in the domestic legal system, the better non-state
actors can litigate against violations and thereby prevevnt persisting non-compliant behavior by
states or other non-state actors (Kahler 2000: 673-677). In this peispective, compiiance is achieved
through enforcement rather than through management, since litgation dpponunilies for
(trans national actors can significantly increase the costs of non-compliance. 3) Finally, compliance
depends on the extent to whxch states and other actors delegate authority (o third parties to interpret
and apply the rules and thereby resolve disputes about precision and obligation (“degree of
delegution™). This authority might be given to domestic courts or to iniemational/supranational
institutions. But in contrast to the management school, the latter serve less Lhe function of capacity-
~ building (‘carrots’) and clarifying rules (contracting). Rather, intemational/supranational dis pute-
settiement bodies promote compliance because they provide (truns)national ac(brs with additional
opponu‘nilies' 1o exen -pressuie on non-compliant actors, €.g. by coordi-nuting and in1po§ing

sanctions (sticks’).
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In sum. the legalization approach draws on elemenis ol both the management and the enforcement
school. It takes up sources of non<ompliant behavior of the managenent approach- (low degree of
precision), but specifies causal mechanisms referring to the enforcement literature with its focus on
voluntary "non-compliance of mational actors that WCig>h the costs and benefits of compliance.
However, the explanatory power of the legalization approach. for explaining (non-) compliance with
intemational rules is mther limited. Legalization first of all explains variation in non<ompliance
benveen inte mational institutions that differ with regard o the delegation of authority to third party
disputesettlement mechanisms. Legalization seems t0 be less appropriate to account for variation
‘within an intemational setting wher the ‘degree of delegation’ ié a éons tant rather than a variable.
The other two elements of legalization, '[he degree of precision and 6bligation, may vary within an
intemational institution. But both are rule specific explanations for non-compliance. They are not

able to account for cross-country vanation.

Compliance through Persuasion

Like enforcement approaches, persuasion approaches assume that states do not comply voluntarily
with intemational rules. But they stant from a different logic of social action, which emphasizes
socially accepted (appropriate) behaviour rther than the maximization of egoist preferénces as
motivating actors. Non-compliant behaviour is not so much a question of the material costs of
compliance, to which actors are averse. Rather actors have not intemalised the noﬁn (yet), i.e. they
do not accept the nom as a ;tandard for approprate behaviour. In contrast to the rationalist ‘logic
of consequentialism’, the ;logic of appropriateness’(cf. March and Olsen, 1998: 943-969) s pecifies
a compliance ‘mechanism, which relies on socialization aiming to change actors’ preferences.
Through processes of social leaming and persuasion, actors intemalize new nomns and rules of
appropriate behaviour up to the point that it is “taken for granted” (Risse and Sikkink, 1999: 1-38:
5-6; cf. Checkel, i999a). The intemalisation of new noms and rulés often res uits in the ledeﬁnition
of actors’ imeresﬁ and identities. Statist constuctivists focus on’ the role of intemational
organizations, which drve the socialization process by ‘teaching’ states new norms (Finnemore,

1993: 565-597). Libeml constructivists, by contrast, eﬁphas ize the role of (trans)national non-s tate
actors as agenis of socialization. Rather than memrly piessuring actors into compliance,
(trans Jnational actors strive to persuade actors, who oppose compliance, to change their interests
(Checkel. 1999a; Risse, etal., 1999). They attempt to engage opponents of compliance in a (public)
discourse on why non<ompliance with a particular norm cons titutes inuppmpria.te -behaviour. The
appeal o collectively shared norms and identities plays a crucial role in such processes of
persuasion (Finnemore and Sikkink. 1998: 887-917: 202). So does legitimacy, which can foster the

acceptlance of a rule generating voluntary compliance (Franck, 1990). A rule-making institution that
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enjoys high legitimacy can tngger a ‘norm cascade’ fFinnemoxc and Sikkink, 1998: 887-917: 901 -
905; ci. Dworkin, 1986; Humell, 1995: 49-72), where stiles persuade others to cokmply. States dre
‘pulled” into compliance (Franck, 1990) because they wunt to demonstrate that they conform to the
group of states to which they want to belong and whose esteem they care about. .

'

Compliance through Litigation

Legal intemalliza-[ion approaches equally assume that states do not simply refuse to-comply with a
rule because it imposes high costs. While they accept ihe ule in geneml, stateé may have diverging
intempretations of its meaning and its applicability. Unlike in cases of lacking capacity, where the
issue of non<compliance as such is not contested, states object that their (refraining from) action
constitutes a wule violation in the first place. They argue, forinsmnce, that the rule is not applicable
to the issue under consideration or they claim that the issue qualifies as one of the exéep[_ions per-
mitted under the rule. From this perspective, compliance is a process of contestation and negotiation
" between divergent interests, interpretations, and problem perceptions, which have to be reconciled
(Chayes and Chayes Handler, 1995: ; Snyder, 1993: 19-54). Ambiguous and imprecise nles are
_ paricularly -prone to become subject of contesting interpretations. In order 10 prevent non-
compliance, the legal intemnalization literature points to similar factors as the fnanagement school
and legalization approaches. On the one hand, rules have '[o‘-be.as de finite and unambiguously
defined as possible. On the other hand, third ‘party dispute settlement procedures ar required to.
adjudicate between contesting interpretations of thev obligations under a rule. "But legal
intemalization goes beyond legalization, which is firmly based in a rationalist approach (see above;
for a constructivist critique see Finnemore and Toope, 2001: 743-758). Adjudication and dispute-
settlement give rise to a legal discourse, which promotes the intemalization of intemational norms
ahd rules into the domestic legavl system (Koh, 1997: 2599-2659: 2656-2657). (Trans Jnational actors.
seek to have other parties accepted their interpretation of the norm and to incorporate it iﬁto it§
_.intemal value system. “As govemmental and nongovemmental transnational actors repeatedly
interact within the transnational legal process, they generate and interpret iﬁlema[ional normms and
then seek to intemﬁlize those nomms domestically” (Koh, 1997: 2599-2659: 2651). Legal
intemalization involves the adoption-of symbolic stnuctures, standard operating procedures, and
other intemal mechanis ms to maintain “habitual obedience” with the intemalized norm (Koh, 1997:
2599-2659: 2599). Like with persuasion gpproaches; legal intemalization results’ from the
socialization of actors into new norms up to the point that they are taken for gmnted. It also
involves the wedefinition of identities and preferences by which compliance becomes the “self-
interest” of the state (ibid). Bul the dominant socialization mechanisms are litigation and legal dis-

course ruther than social leaming and persuasion.



The four compliance mechanisms give rise (o a whole series of hyﬁolhéses. Due to reasons of
scope. the nex.( section will evaluate only five of them in a quantitative study on non-compliance
with European Law. The hypotheses are drawn from the two rationalist compliance mechanisms,
enforcement and management. They wermr selected bccauﬁe they play a prominent role in the com-
pliance literature and can be reasonably operationalized for a statistical analysis. 'Iheirchusal logic
is not explained in detail since it follows from the compliance mechanisms from which they are
derived. For the operationalization of the independent variables, we draw on indicators that are
commonly used in the literature. As the depéndent variable, we consider those non<ompliance
cases that reached the first official stage of the European infringemc;_m proceedings between 1978
and 1999 (Reasoned Opinions). Fig_una 4 above shows how the infringement cases are dislribﬁted
across the memberstates. Our units of observation for the regression analysis are cases per member

state and year.

Compliance through Enforcement:
(1) The Power Hypoihesis
“The less powerful a state is, the more complihnt itshould be.”

There are many ways to operationalize power. We decided to use the most frequently used
6pemli‘onalizalion: gross damestic product (GDP). Altemativély we could have chosen the annual
contributions of the member states to the EU budget or the voting powér of member states in the
Council of Ministers. But these indicators highly correlate (table 4) and do not yield very different

resulis from those we obtained when using the GDP.

Table 4; Conelation matrix

Votes Contribution - GDP
Voles ' 1.0000° :
Contribution 0.8542 ’ 1.0000

GDp : o 0.7523 0.9342 1.0000




"“Table 5: The power hypothesis

- Usaed Oppontunities

Voles

Contrbution

GDP L000#
(.000)

Constant 327 %%
(.019)

N 243

R 0.022

Adj. R " 0018

Piob.>F 0.020

Root MSE 0.233

Dependent varisbleisusal violaiveopporunities in
pacent. Odinay least sjuares regression with pamel
coreded stindard ervors (PCSE) in bradkas. *¥* =p
<00]1.%*=p<005,*=p<0.1.

There is virtually no correlation between GDP and used violative opportunities at all. Power is
theltfona unsuitable to decently predict noncomphance The Rsquare confirms’ lhdl the power '

hypothesis explains hardly any variance on our dependent vanable.

Compliance through Management
(2) The State Capacity Hypothesis
- “The less action capaéity a state has, the less likely it will comply.”

State capacity is usually measured by GDP per capita drawn from the OECD statistical
corﬁpéndium (see e.g. Zim, 1997: 41-68). Poorer countries should be less c‘omplian[ than their

richer counterparts, which is opposite of what the power hypothesis would lead us to expect.

{(3) The Political Capacity Hvpothesis
“The higher the number of velo players within a state, the less likely it will cdmply."

Capacity, however, does not need to be confined to the material/ economic dimension. It can also be
understood in terms of the capacity to introduce the political and legal cAhanges necesséry to ensure

“ compliance. The number of veto players in a political system'is crucial for the com;;liance capa_city »
of states, paiticularly if intemational rules do not fit domestic énnngemcnis and requiié costly
adaptations (Tsebelis, 1995: 289-325; Alesina and Rosenthal, 1995: ). The number of veto players A
in the individual memberstates is taken from the database developed by George Tsebelis (Tsebelis -

2002).
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Table 6: The suute capacity hypothesis and the political capacity hypothes is

' Used Opportunities Used Opportunities
GDP per copita - 008#%*
(.001)
Veto players . ) . 060%%*
’ (012)
Congant 528%x ' 200 %=
’ (.039) : (.027)
N ' 245 - 224
o 0073 ' 0.106
Adj. P 0.069 0.102
Pob > F . : ~0.000 . .. 0.000
Root MSE 0.228 ; 0.219

Degpendent vaidble is usal violaive opportunities in percent. Ondinary least squares regression with pm el oorleual
stndurd arors (PCSE) in brackas +**=p<001,** =p<005.% =p <0.1.

>'As expected, there'is a negative relation betweén the state capacity of a member state and its non-
'compliuhce 1econd.> However, the regression of used violative opportunities on GDP per capita
shows that this relation is ~ though significant - very weak. It might be safe to assume an effect of
capacity on infringements, which is significantly different from zero at the conventional 0.01
significance level, but the proportion of varation on the dependent variable explained by GDP per
capita can almost be neglected at the same time. The same holds true for the number of veto
pld)’ClS There is the positive and snonlhcdn( re]atlon predicted by the velo player hypolhess but

‘veto playerexplam only very little variance on our dependent variable.

_(4) The Conmacting Hypothesis
“The less specified a rule is, the less likely it will not be comblied with.”

The (lwo most important types of legal rules in Européan Law are Directives and Regulations.vT.hey
significantly differ with regard to the degree of theirspecification. Regulations, which deploy direct
effect in the member states, tend 0 be cleardy specified and leave little discretion in
implementation. Directives, by contrast, are framework legislation and have to be transposed into
the domestic legal systems of the member states by national law. As a result, member states have
mote flexibility and discretion in adapting European rules to domestic requirements and are more

likely to run into disputes with the Commission about the required conduct for compliance.



Figure 6: The contracting hypothesis
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This bar diagram (figure 6) compares the relative share of Directives and Regulations in 4Eurobean
[egal Acts w'ith. their relative share in the total number of infringements that reached the first
official stage of the proceedings between 1978 and 1999. The quota of Directives. and Re-gulalio‘ns‘
in relation to the Legal Acts is based on the legislation in force in 1999. Unfqrtunz_nely, there are no
data on the\number of Regulations and Directives in force fo,r. the individual years. But it seems to

be safe to assume that the quota has not changed dramatically over the years.

The empirical e\/i-dence iends strong suppoﬁ to our hypothesis. Not only are Regulaiions less
frequently violated than Directives. Theirshare in Legal Acts is mor than three times higher than
the share of Directives',»i.e. the violative opponunvi[i'es are much higher for Regulations than for
Directives. Even if we conuol for the fuct that chulations- cun not be non-tunsposed or incorrqi;rly
legally implemented while Directives can, we stll find strong support o our hypothesis (figurc 7).
By comparing Reasoned Opinions for the effective irriplqmcnt:uion of Dirtctives and Regulations
only., we can show that the fuct described above does not affect the empirical finding that A

~Regulations are by fare less fivquently violated than Directives.



" Figwre 7: The contracting hypothesis foreffective implementation only
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(3)The Legalization hypothesis
“The less precise and the less legally embedded a rule is, the less it will be complied with.”

As a proxy for the degree of legahization, we can uée the distinction between Regulations and
Dirctives in European Law. Fixst, the distinction is approprate for testing the effect of the ‘degree
of precision’, since both ‘types of legal acts differ in this regard (see above). We can therefore daw
on the results of the contracting hypothesis. Since the more precise Regulations are (by far) less
violated than Directives, the Legalization hypothesis seems to be confirmed in this aspect. Yet,
contracting and ‘degree of precision’ predict the same outcome but épecify different causal
mechanisms. Our findings do not tell us anything about whether memberstates involuntarily violate
Directives because they are unclear about their behavioral requirements or whether the costs of non-
compliance tend to be lower since the opportunities for l{tigzition are. more limited. Similar
. problems anse when lestfng for the second element of legalization, the ‘degree of obligation’ or of
‘legal embeddedness . The distinction between Regulations and Directives is useful since both have
a different binding effect in the domestic legal system. Regulations deploy direct effect in the EU

member states and are thus more legally embedded thun Directives, which have to be transposed
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inlo domestic law in order to be effective.”” Accordingly, (trans)national actors can more easily
detect non-compliance and litigate immediately against violations of Regulations. Moreover,
member states have aie more opportunities to violate Directives. While Directives and Regulations
may equally cause problems of proper uppliéalion, Directives can be additionally violated when
they are not Iegallyimpleménled within the specified timefrume and when they are not correcltly
and completely transposed into national law. The ‘degree of obligation” predicts the same outcome
as the ‘degree of precision’: Member states violate Directives more frequently than Directives.
While our data support.the argument (figures 6 and 7), they do not allow us to-d'isemangle the

different causal mechanisms.

In sum, all hypotheses that take member states as the units of analysis find weak to no support by
our data. The power hypothesis is a case in point. The correlation between our indepen‘dent variable
and non-compliance is not only extemely weak but lhé R square confirms that power explains
'hzmdly any variance on our dependent varable. The state cixpucily hypothesis, too, shows only a
very weak negative c;onelalion, which is, howevér, at least significant. "The political capacity
_hypothesis does not yield substantially betier results. Even though there is a positive and signiﬁcant
correlation between the number of veto players and non-compliance, which is compantively
stronger than both for GDP and GDP per capita, the goodness of fit is only slightly above the poor

average set by the two other independent vanables.

Only the contracting hybothesis and the legalization hypothesis, which are measured by the same
indicators, seem to be strongly confirmed by the data. Regulations have a much larger share in
European legislation (77%) than Directives but only account for around 10% (figure 6) or 34%
(figure 7) of the infringements that reached the first official stage of the proceedings between 1978
and 1999. The problem is, however, that both hypotheses yield identical predictions in terms of the
expected results but specify different causal mechanisms. The statistical analysis does not allow us
to decide which of these causal mechanisms accounts for the frequent violation of Directivés. Are
Directives less obeyed t;ecause they are more vague and ambiguous and leave member states
unclear about their obligations? Or is compliance with Directives more difficult 1o achieve because
(trans national actors cannot immediately litigale against violations for Dirctives need to be

transposed into national law before they become effective, or at least have to be sufficiendy

specified (sic) in order to deploy direct effect despite non-transposition afier the deadline. for legal

Directives can’ deploy direa elfect in donmesticlaw if they are suffidently pedfiad (sic). But ever then, lingation is
nore ostly tha in case of Regulaions since counts first have to onfirm the direa effea of Diredives before
(trans)naiona adors cn invoketherights onfaral to themunde the Direative !
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implementation expired? Is compliance achieved through capacity-building or through facilitating
litigation? There is no way that we can adjudicute berween the different causal claims. While this

may testify to the limits of quantitative analyses. it could well be that both mechanisms are at work.

4. Conclusions

The paperset out to undestand and explain why member states do not obey European-Law. The
first part discussed the methodological problems in observing the depgzndeﬁf vanable. The statistical
data available only allow us to measure rlative levels of noncompliance. We cannot say anything
about whether compliance is high or low in the European Union. Nor do we have evidence for a
growing compliance pioblem — quite on the contrary, the relative level of non-compliance has re-
m;tlined rther stable across time. panticularly if we control for several factors that seriously inflate
the number of violatidné against European Law. In order to account for variations across member
states and policies, the lilerature offers a varety of explanations. The second part of the paper -
organized the various compliance theories along two different dimensions regarding the source of
: non<ompliance behaviourand the logic of influencing it. By combining the two dimensions, we get
four-compliance mechanisms, from which we can derive different hypotheses on non-compliance
with law beyond the nation siate. We selected five hypotheses and tested them for non-compliance
in the European Union using a database on infringements of European Law. One of the five
hypotheses has to be clearly rejected (power), while the capacity hypotheses (GDP per capita and
4 {'eto players) receive only little support. The other two (cbntmcting and legal quality) are largely

confirmed by the data but the causal mechanisms yieldingkhe outcome are difficult to disentangle.

The statisucal aﬁalysis confirms two major findings of qualitative sfudies on compliance with law
beyond the nation state. First, monocausal explanations, as prominent as they may be in the
Intemational Relations literature, are unlikely . to account for the observed vamations in non-
compliance. While it may be a useful exerise to break the fourcomplianée mechanisms down into
speéiﬁc hypotheses, limey should not be treated as competing explanations of non<ompliance. A
multivarate regression analysis combining different explanatory factors would probably yield better
results. Second, the various causal mechanisms are not necessarily mutually exclusive; they ofien
interact with and relate to each other. They may complement, substitute or undermine each other, or
chamcterize different sequences of the compliance process (cf. Risse, et al., 1999; Borzel, 2002:
155-178: Borzel and Risse, 2002: 141-182). For instance, capacity-building through the transfer of

resources can increase the legitimacy of intemational institutions. EU-financial assistance has
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fostered the willingness of lowly regulated member states. such as Greece, Portugal, or Spain, to
comply with rather demanding EU-environmental stundards, which impose signiﬁcént compliance
costs and do not always address the most pressing environmental problems in these countries
" (Borzel, 2003). Likewise, intemational sanctions are most effective, if complemented by domestic
pressure ‘from below.” Human rights networks have effectively used intemational sanctions (o
shame their oppressive govemments and challenge their legitimacy. At the same time, domestic
actors and transnational coalitions serve as ‘walchdogs’ of compliance with intemational norms
(Brysk, 1993: 259-285; Finnemore and Sikkink, 1998: 887-917; Risse, et al., 1999). Finally, causal
mechanisms can also undermine each other’s effects. If states are willing to comply but lack the
necessary capacities, sanctions, such as financial penalties, may rinforce rather than elevate the
“problem. Rewarding voluntary defection by providing financial assistance, by contrast, could create

further incentives for non<compliance.

Those examples drawn from qualitative compliance studies indicate lhai ex‘plon’ng the mutual rela-
tionship between hypotheses may be more fruitful than'pi,lching them against each other. What is
needed, however, are more complex models that systematically integrate different compliance
mechanisms as well as empirical research that tests the explanatory powers of the various hypothe -
ses 1o find out to what extent they compete and c()mpleme;ni each other. As a rsult, our explanatory -
models become more complex, i.e. less elegant and pars;imvonious, but they may also yield better

results in accounting-for the variations observed.
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Annex

Table i: Used violative opportunities by policy seclors

Mean Standard Deviation Std. Dev./ Mean '

Ad ministration 0.18 ‘ © 024 T133
Agriaulture 0.17 ‘ 0.09 . 0.53
. Co mp etition 0.16 C017 : 1.05°
" Econonics & Finmce 0.20 032 - 165
Educaion & Research 0.32 06l 1.89
Enployment & Sodd Affars ’ 1.03 0.62 061
Enterprise 7.03 337 ' 048
Envion ment A 377 . 1.99 033
Fisheies . , 0.10 - 0.15 . 1.49
Justice & Ho me Affairs ) 6.18 - 11.77 1.90
Single European Mak et - 134 051 038
Taxes & Tariffs : 0.11 - 006 . 0.54°
Trmgponaion & Energy 0.58 ‘ 056 096
Trale 001 002 T2.43

Source: Own doruaion.

In column 4 you can see that at least for some policy sectors the coefficient of variation (e,
standard deviation / mean) is substantially bigger than one. It is interesting to notice that there i§ ‘

substantial cross-yearly varation within policy sectors and not just variation between policy sectors.



