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By letter of 26 September 1979, the President of the Council of the 

European Co~munities requested the European Parliament to deliver an opinion 

on the propo3al from the Commission of the European Communities to the Council 

for a Directive amendinq as regards credit insurance First 

Directive 73/239/EEC on the coordination of laws, regulations and administrative 

provisions relating to the taking up and pursuit of the business of direct 

insurance other than life insurance. 

By letter of 10 October 197~ the President of the European Parliament 

referred this proposal to the Legal Affairs Committee as the committee 

responsible and to the Committee on Economic and Monetary Affairs for its 

opinion. 

On 20 Nove~oer 1979 the Legal Affairs Committee appointed Mr Fischbach 

rapporteur. 

It consider,~d this proposal on the basis of an introductory statement 

by the rapporteur at its meeting of 25 and 26 February 1980. It continued 

its consideration of the proposal at its meeting of 28 and 29 April 1980. 

The Legal Affairs Committee considered the draft report at its meetings of 

8 and 9 July, 23 and 24 September and 1 and 2 Oc.tober 1980 and adopted 

the motion for a resolution unanimously at the last-mentioned meeting. 

Present: Mr Ferri, chairman; Mr Luster and Mr Turner, vice-chairmen; 

Mr Fischbach, rapporteur; Mr Croux (deputizing for Mr Modiano), Mr Dalziel, 

Mr De Gucht, Mr r'lanagan (deputizing for Mr Gillot), Mr Geurtsen, 

Mr Irmer (deputizing for Mr Donnez), Mr Malangr~, Mr Prout, Mr Schieler 

(deputizing for Mr Vetter), Mr Sieglerschmidt, Mr Tyrrell and 

Mrs Vayssade. 

The opinion of the Committee on Economic and Monetary Affairs is 

attached 
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A 

The Legal Affairs Committee hereby submits to the European Parliament 

the following motion for a resolution together with explanatory statement: 

MOTION FOR A RESOLUTION 

embodying the opinion of the European Parliament on the proposal from 

the Commission of the European Communities to the Council for a directive 

amending as regards credit insurance First 

Directive /3/2 3 9/EEC on the cord ina tion of laws, regulations and 

administrative provisions relating to the taking-up and pursuit of the 

business of direct insurance other than life insurance 

The European Parliament, 

-having regard to the proposal from the Commission of the European 
. . l 

Commun1ties to the Counc1l , 

-having been consulted by the Council pursuant to Article 57(2) of the 

EEC Treaty (Doc. l-373/79), 

- having re~ard to the Treaty establishing the European Economic Community 

and in parcicular Articles 3(b) and (f), 54(3), 90, 92 and 113, 

- having regard to the general programme for the elimination of restrictions 
2 

on the freedom of establishment and in particular Title IV(c) thereof, 

- having regard to the report of the Legal Affairs Committee and the opinion 

of the Committee on Economic and Monetary Affairs (Doc. l-457/Bo), 

- considering that under the terms of the first Council Directive of 
3 

24 July 1973 (73/239/EEC) one of the aims of Co~~unity legislation 

is to facilitate the taking up and pursuit of the business of insurance 

subject to proper protection for insured persons and third parties, 

- considerinQ that the fact that one of the Member States was allowed to 

maintain its p.cohibition on the simultaneous undertaking of credit 

insurance and suretyship insurance with other classes of insurance 

represented an obstacle to the full achievement of freedom of establish

ment in the se~tor concerned, 

- considering that it ~Bs not considered possible at the time of adoption 

of the first directive to make the general provisions of the directive 

applicable to credit insurance and suretyship insurance operations, 

1 
OJ No C 245, 29 September 1979, page 7 

2 
OJ No 2, 15 Jar.uary 1962, page 36/62 

3 OJ No L 228, 16 August 1973, page 3 (see particularly second recital) 
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- con~idering that compulsory specialization has the effect that companies 

transacting several classes of insurance are precluded from transacting 

credit insurance> in th0 Federal R0public of Germany .:tlthouqh G0rm.1n 

credit insurance companies may establish themsC'lves in the oth0r MPmbC'r 

States, 

- considering that the achievement of the common commercial policy entails 

harmonizatior of export policies, in which the guarantees granted by 

the State for export credit insurance operations play a large part, 

1. Approves the elimination of the prohibition against the simultaneous 

underffiking of credit insurance and suretyship insurance either with 

one another or with other classes of insurance; 

') Not,~s tl1.1L tlH'' prtwi;;ions of t ht~ I 'l7 l Dir0ctivt' w<,ulcl IH'nceforlh b0 

.tppLH'<tblo in tlwit t•ntin,ly lt' tHII't'l''r't>hip 11\>Hit.ll\<'<'; 

3. Calls upon the Commis::;ion to Pnsun~ how,•vt'r th.tt thos0 provisions ,,r·,, 

no more favourable than those applyintJ to other businesses (banks •utd 

other financial institutions) which transact operations of the same 

kind ; 

4. Notes t~at the Commission proposes to exclude definitively from the 

scope of application of the first directive export credit insurance 

operations transacted for the account of or with the 2':a:C:.~-t:;::_ of the 

State; 

5. Observes that this exclusion as proposed by the Commission pPrnPtuntes 

a difference in treatment between the public and priv<~te sector; 

6. Affirms that such different treatment is incompatible with the proper 

working of the Common Market as regards both: 

- exports to a nether Member State, ~tate guarantees being an unacceptable 

form of aid in trade within the Community, and also 

- exports to third countries in so far as the guarantee granted by 

the State i3 not yet governed by rules laid down undAr thA common 

commercial policy; 

7. Considers tha~ having regard to the statement1 to the Legal Affairs 

Committee by ~he Member of the Commission responsible, the exclusion 

of credit insurance operations from the scope of application of the 

directive should be limited pending subsequent coordination to trade 

with third countries• 
I 

1 
see Annex III to the report of the Legal Affairs Committee (Doc 1-457/80) 
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8. Considers thac the amendment in those terms of the proposal under 

consideration would enable greater ~rogress to be made towards freedom 

of establishment in the sector concerned, but that it remains necessary: 

- to draw up ~ Community position on the question of aid for exports to 

third countries, of which State guarantees for export credit insurance 
l operations are one example , 

- ':o ensure L1e total equalization of conditions of competition between 

public and private undertakings
2 

9. Requests the Commission accordingly to draw up within 18 months from 

the date of adoption of this resolution recommendations aimed at deter

mining t~e basis for the coordination-within the context of the common 

commercial policy-of the national provisions governing export credit 

insurance ope~ations; 

10. Calls upon the Commission to ensure greater clarity in the proposals 

which it presents to the Council particularly in the case of proposals 

for the amendment of Community rules already in force and to incorporate 

the following amendments, in its proposal, pursuant to the second 

paragraph of Article 149 of the EEC Treaty. 

l 

2 

See the re~olution on the harmonizat1on of export aid systems adopted 
by the European Parliament on 15 J·une 1977 (OJ No C 163, ll July 1977, 
page 42) and the COUSTE report (Doc. 129/77) 

The resolution on the seventh report of the Commission of the European 
Communities on competition policy adopted by the European Parliament on 
13 October 1978 (OJ No C 261, 6 November 1978, page 48) and the DAMSEAUX 
report (Doc. 3~4/78) 
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TEXT PROPOSED BY THE COMMISSION 
OF THE EUR0PEAN COMMUNITIES 1 

Title 

Proposal from tl1e Conm1ission of 

the European COI•.munities to the 

Council for a directive amending 

as r~gards credit insurance 

First Directive 73/239/EEC on 

the coordir1a tion of laws, regula

tions and Ldministrative pro

visions relatinc to the taking 

up and pursu~t uf the business 

of direct insurance other than 

life insurance 

AMENDED TEXT 

Title 

Proposal from the Commission of the 

European Communities to the Council 

for a directive amending as regards 

credit insurance and suretyship 

insurance, First Directive 73/239/EEC 

on the coordination of laws, regula

tions and administrative provisions 

relating to the taking up and 

pursuit of the business of direct 

insurance other than life insurance 

Preamble ,\nd Rccit<'lls l and :2 unchC\nqcd 

- whereas, since the protection of - whereas - as regards export credit 

insurance operations - free compe-

1 

insured persons normally prov-

ided by the D~~ective is 

provided by the State itself 

where export credit insurance 

operations are carried out for 

the account of or with the 

guarantee of the State, such 

operations should eont j lnw t,, be 

excluded from t hf' l;cop0 01 Lilt' 

s,\]d Dire ·t.t.vr; 

tition should be guaranteed between 

public and private sector 

undertakings; 

whereas the r~sks covered by export 

credit insuranc0 in trade within 

the Communit:Y.__are not of a different 

economic kind from those co,·ercd by 
credit insurance for transactions 

within thE' domestic market of a 

Member State; 

whereas, therefore, in this case 

credit insurance operations for the 

account of or with the guarantee of the 

State should be included within the • 

scope of this Directive; 

whereas - as regards export credit 

insurance operations in the context 

of trade between Member States and 

third countries - further coordination 

of national provisions is required 

to achieve a common export policy, 

which is essential to the common 

commercial policy. 

Recitals 4 to ll unchanged 

OJ No. C 245,29 September 1979, page 7 (see Doc. l-373 -g1 
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TEXT PROPO~ED BY THE COMMISSION 

OF THE EUROPELN COMMUNITIES 

Article 1 

AMENDED TEXT 

Article 1 

Council Directive 73/239/EEC is hereby amended as follows: 

1. Article 2(2) (d)shall be replaced 

by the following: 

' (d) export credit insurance 

opera~1ons for the account 

of or with the guarantee of 

the State' 

2. In Article 7 2) (c) , the words: 

'credit and suretyship insurance' shall 

be deleted. 

The technical reserves for credit 

insurance shall be shown separately. 

The accounts of the undertaking must 

be so drawn up that the results of 

credit insurance business can be 
l 

distinguisheJ . 

1. Article 2 (2) (d) shall be replaced 

by the following: 

'(d/ pending further coordination 

export credit insurance operations 

for the account of or with the 

guarantee of the State where 

the customer of the insured 

is a national of a non-rrember 

state. 

2. Unchanged 

3. Insert after Article 15 a new .. -----------------------------
~£~~sl~_l2~-i~SSQ~~~~L_tQ_~~~~-~~ 

follows: 

'The accounts shall show separately 

the technical reserves fGr credit 

insurance and the results of credit 

insurance business.' 

4. !~~~~~-~~~~~-~~~~~~~-~~~-1~~~) 

~~~-~~~~~~~~~-~~~~~~~-~~~ 
(~~~~~~~~~~~~-~~~~~~~) : 

Undertakings shall set up an ' (1) Undertakings shall set up an 

equalization reserve for the class of equalization reserve to which 

insurance listed under No. 14 in shall be charged any technical 

point A of the Annex to Directive deficit appearing at the end 

73/239/EEC (herE·:tfter referred to as of the financial year for the 
2 

'credit insurance'). Any technical class of insurance listed under 

deficit which may occur for a given No. 14 in point A of the Annex 

financial year i:1 credit insurance (delete 3 words), hereafter 

shall be charged to such equalization referred to as 'credit insurance'. 
3 

reserve . 

1 
Article 3 of the proposal from the Commission of the European Communities 

2 Article 2(1), first sentence, of the Co~~ission's proposal 
3 Article 2(~) of the Commission's proposal 
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TEXT PROPOSED BY THE CO~,ISSION 

OF THE EUROPEAN COMMUNITIES 

Such reserve shall each year receive 

75% cf the technical surplus, if any, 

of that financial year. The amount 

involved may no<'l' however exceed 12% 

of the net premiums or contributions 

for the same financial year. Such 

At-ENDED TEXT 

(2) This equalization reserve shall be 

calculated according to one of the 

following methods, as chosen by each Statet 

- the national volume of the ogualizatlon 

reserve and the amount transferable to 

it each year shall be calculated by 

transfer shall no lo~ger be obligatory mathematical statistical methods, 

when the reserves have reached 15~; - the national volume of the egualizatlcn 

of the highest annual amount of net reserve shall amount to 150% of the 

premiums or contribu,ions paid in highest annual amount of net premiums 
1 

during the last five financial years . or contributions paid in during the last 

(3) Such equalization reserve up to 

the amount referred to in paragraph 1 

shall be disregarded for purposes of 

calculating the solvency margin and 

shall be under exemp~ion from any 

liability to tax
2

. 

five years. The transfer from the surplus 

for each financial year shall be raid 

into the equalization reserve until the 

national volume is reached. 

(3) Such equalization reserve up to 

the amount referred to in paragraph 2 

shall be disregarded for purposes of 

calculating the solvency margin and 

shall be under exemption from a~y 

liability to tax. 

(4) The provisions of this article shall 

not apply to undertakings where the 

premiums collected in respect of the 

class of insurance listed under No. 14 

in point A of the ~nnex amount to less 

than 5% of the total amount of premiums 

and contributions receivable by the 

unde~t~ki~g cc~cer,ed. 

1 Article 2(1), 5econd sentence of the Commission's proposal 

2 Article 2(3) of the Commission's proposal 
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TEXT PROP03ED BY T~m COMMISSION 

OF nm ~UROPEAN COMMUNITIES AMENDED 'rEX'l' 
-----------·----

Un,..hanged, becomes Article l (21 

Article 1 (4) 

Unchanged, becomes Article 1(6) 

Article 1 (5) 

The following subparagraph (d) shall 

be added to Art~cle 17(2): 

' (d) where an undertaking carrying 

on credit 1nsurance is required 

to raise tr.e fund referred to 

in subparagraph (a) to 1,000,000 

units nf <Iecount, the Ml'mber 

Stdtc conc0rned shall allow such 

undertaking a period of three 

years in which to carry out 

such increc.se. 

Article l (7) 

The following subparagraph (d) 

shall be added to Article 17(2): 

' (d) where an undertaking carrying 

on credit insurance is required 

to raise the fund referred to 

in subparagraph (a) to l, 000,000 

unit:> of account, the Memb£'r 

State concerned shall allow 

such undertaking a period of 

three years in which to carry 

out such increase: such increase 

shall be implemented progres

sively. 

The three-year period shall run from The three-year period shall run from 

the date on which the first indent of the date on which the first indent 

subparagraph (a) becomes applicable to of paragraph (a) becomes applicable 

the undertatC1ng. The Member States to the undertaking'. (16 words 

shall detcrm1ne the mannt:'r in which deleted). 

this increase is to be carried out'. 

Article 2 

Article 3 

- ll -

(it is proposed that the provisions 

of this article with certain amendments 

be included in Article 1(4) as amended) 

(it is proposed that the provisions 

of this article with certain 

amendments be included in 

Article 1(3) as amended) 

PE 63.5331 fin. 
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TEXT PROPOSEO BY THE CO\IMISSI011. OF 

THE I:.LiROPEAN CO~I\I!JMTIES 

Article 4 

Member States shall amend their 

national provisions to comply 

with this uirective within twelve 

months of its nctification and 

shall forthwith inform the 

Commission thereof. 

They shall apply such amended 

provisions following a period of 

eighteen months from the date of 

such notification. 

-\\IE'\OEO TEXT 

Article 2 ... 
Member States shall amend their 

national provisions to comply with 

this directive within eighteen 

months of its notification and 

shall forthwith inform the 

Commission tnereof. 

They shall apply such amended 

provisions following a period of 

twenty-four months from the date 

of such notification. 

Article 5 

unchanged, becomes article 3 

Article 6 

unchanged, becomes article 4 
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B 

EXPLANATORY MEMORANDUM 

Preliminaly remarks 

l. The purpose of this proposal for a directive submitted for Parliament's 

consideration is to amend as regards credit insurance and suretyship insurance 

the first Council Directive of 24 July 1973 on the coordination of the 

national provisions on indemnity insurance 1 

2. The general objective of Community insurance legislation is to safeguard 

the f~~~~Q~_Qf_~~~a~li~bm~u~ in this field of economic activity. This freedom 

is made possible by the coordination of national provisions the aim of which 

is to safeguard the E~~~~~~~~~-~~~~~~~~-~~-~~~~~~~-E~~~Q~~· Such coordination 

must of course be undertaken with due regard to the general objectives of the 

EEC Treaty. 

Thus, in t~e case of export credit insurance which is the principal 

subject of the proposal under consideration, the Community rules must meet 

the following three requirements: 

- they must contribute to the achievement of a common market within which 

competition is not distorted, 

- they must str~ngthen the protection afforded to insured persons, 

- they must not stand in the way of the achievement of a common commercial 

policy. 

0 

0 0 

3. Having completed its deliberations on the proposal for a directive 

(Doc. l-373/79) forwarded to it for consideration and in the light of the 

opinion of the Committee on Economic and Monetary Affairs, the Legal Affairs 

Committee proposes that Parliament: 

l The full title of this directive (published in OJ No. L 228, 
16 August 1973, page 3) is as follows: 

'First Council Directive on the coordination of laws, regulations 
and administrative provisions relating to the taking up and 
pursuit o~ the business of direct insurance and life insurance'. 
This directive was sent to members of the Legal Affairs Committee 
under Not~_ce to Members No. l/80 ( PE 64 .116) . 

- l3 - PE 63.533/fin. 



- approv•.~, subject to certain technical adjustments, the proposed 

arrangement;. on the elimination of the right to prohibit the 

simultaneouu undertaking of suretyship insurance, credit insurance
1 

together or with other classes of insurance (see below Section I), 

- reject the definitive exclusion of credit insurance operations for the account 

of or with the guarantee of the State from the scope of application 

of the first Council Directive of 24 July 1973 and recommends that 

Parliament adopt the proposed amendments contained in the motion for 

a resolution (see below Section II), 

- note cercaiD more general observations on the legislative procedure 

followed by the Commission (see below Section III) • 

I. ELIMINATICN OF COMPULSORY SPECIALIZATION IN RESPECT OF CREDIT 

INSURANCE AND SURETYSHIP INSURANCE OPERATIONS 

4. The elimination of this requirement would follow from the adoption 

by the Council of the provision contained in Article 1(2) of the proposal 

under examination as shown on page 22 {Annex I) . 

A. BASIS OF THE PROPOSAL 

5. The Commission proposes to put an end to the right enjoyed hitherto by 

the Federal Republic of Germany to maintain a ban on the simultaneous 

undertaking in its territory of suretyship insurance and other classes of 

insurance. 

6. The Commission in its explanatory memorandum states that: 

- this class is not considered in all cases as being particularly hazardous 

and that in addition the principle of compulsory specialization is not 

applied in a· absolute manner, 

- banks and other financial institutions also carry out operations of this 

type, 

1 The legal basis of the First Directive, as of the proposal under 
consideratior, is Article 57(2), EEC Treaty. This article forms 
the basis of the Community's powers to take action to facilitate 
the taking up and pursuit of activities as self-employed persons. 
It should be read together with the provisions contained in 
Article 54 ari in particular paragraph l thereof (see general 
programme for the elimination of restrictions on the freedom of 
establishment within the Community - OJ No. 2, 15 January 1962, 
page 36/62) and those contained in paragraph 3 (g) (guarantees for 
the protection of members and third parties, in this case insured 
persons) • 
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- the provisions of the first Directive are sufficient for the protection 

of insurGd persons. 

B. METHOD 

7. The Commjssion therefore takes the view that for this class of 

insurance it is not necessary to provide measures comparable with those 

proposed for credit insurance (improvement in capi_tal resources and 

special accounting rules - see paragraphs 12 and 13 below) • The Commission 

considers that such special provisions would have the effect of weakening 

the position of insurance companies as against other undertakings operating 

on the market. 

C. OPINION OF THE LEGAL AFFAIRS CO~~ITTEE 

8. The LegaJ Affairs Committee notes these explanations and the proposed 

solution. It is surprised that in these circumstances the full achievement 

of freedom of establishment for this class of insurance has been delayed 

beyond the four year period set by Article 7 (2) (c) of the first Directive. 

9. The Legal Affairs Committee also points out that the title of the 

proposal under consideration should be amended by the addition of the words 

'and suretyshiJ insurance'. 

10. The Legal Affairs Committee considers that it should be made quite 

clear that the rules to which undertakings are subJect, now that the 

provisions contained in the 1973 directive will apply in full to suretyship 

insurance operations, are not more favourable than those governing other 

businesses carrying out that type of operation since this would have the 

effect of hindering competition. 

r------------------------------------, 
(ii) L__~~-~~g~~~~-~E~~~~-~~~~E~~~~ 

A. BASIS OF THE PROPOSAL 

11. This amenament arises out of the fact that as stated in the Commission's 

explanatory memorandum (Section I, third paragraph) 'as far as the Community 

is concerned, the specialization rule has the effect of enabling all German 

credit insurance undertakings to become established in the different Member 

States wheLeas foreign composite insurers are not allowed to write cred1t 

insurance ~n Germany'. 

B. METHOD 

12. In order tc make acceptable the elimination of compulsory specialization 

as regards cred1t insurance, the Commission is proposing a perceptible 

improvement in the capital resources of companies writing credit insurance 

and the introduction of special accounting provisions. 
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l3. The perc· ·ptible improvement in capital resources would result from 

the following provisions: 

14. (a) The ~~l_y~n_c_y _m2~C£~1}_ (as defined in Art~cle 16 ( l) of the first 

Direct~ve) shuuld, as for risks of a cyclical nature (storm, hail, frost), 

be calculated on the basis of the company's last seven financial years 

(see Article 1(3) of the proposal for a directive). 

l5(b)The minimum amount of the ~~~E~~!!!_i~~~ (as provided by Article 17 

of the f~rst Directive) is to be raised from 400,000 EUA 

to l million l~UA for undertakings whose annual premiums or other receipts 

in that class have in each of the last three financial years exceeded 

l million EUA or 5% of the total amount of premiums or contributions 

rece~vable by the undertaking concerned (Article l (4) (a) of the proposal 

for a directive) 

l(,(c) The Commission also proposes the creation of a special reserve called 

the ~g~~l~~~~~~~-E~~!E~~ (see Article 2 of the proposal for ~ directive 

and paragraph lC) below). 

C. OPINlON 0!' THE LEGAL 1\FFAI RS COMMITTEE 

17. Broadly speaking, the Legal Affairs Committee considers that the 

Commission prc?osal is suitable firstly to make acceptable in the Federal Republic 

of Germany the elimination of the possibility of banning the simultaneous under

taking of different classes of insurance and secondly to help strengthen the 

protection of insured persons in the matter of credit insurance throughout 

the Commu<ity. However, the Legal Affairs Committee wishes to make certain 

observations as contained in the following paragraphe (Nos. 18 to 21). 

18. 1\s reqarcl> tht• tr<:msitional measures for the incre.1se in th<' quardntee 

fund set L)Ut in Art1cle l('i) o( th~' propoScll for ,1 din'ctivv, lhc Leg;1] 

AfL1irs Committee would like the Commission to CC'llsidcr whether th.ts incre.:1se 

should not be !ffected progressively during the proposed three-year 

transitional period. This is the purpose of the amendment to the text of 

the new Article 17(2) (d) (see Commission proposal, Article 1(5)). 

19. As re0ards the rules governing the proposed equalization reserve,the legal 

Affairs Committee approves its broad economic principles, but considers that it 

should be p~ssible to create a broader basis for the equalization reserve than 

that laid down in the proposal for a directive. For this reason, the Committee 

has adopted two methods of calculation, as set out in Article l (4) (2) of the 

amended text, Lctween which each Member State may choose. The Legal Affairs 

Committee has c lso approved an amendment taking account of the point made 

paragraph l7(iii) of the opinion of the Committee on Economic and Monetary 

Affairs to the effect that the obligation to create an equalization reserve 
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shall not apply to undertakings whose premiums in that class are below 

5% of the total amount of premiums or contributions receivable by the 

undertaking concerned (see Article 1(4) (4) of the amended text). 

20. Finally, as regards the special accounting rules contained in 

Article 3 of the proposal for a directive, the Legal Affairs Committee
1 

considers thac they would be clearer and stronger if worded as follows: 

'The accounts must be so drawn up as to show separately the technical 

reserves set aside for credit insurance and the results of credit 

insurance business'. 

21. In ~he interest of preserving clarity in the text of the first 

directive, as it would be amended by the adoption of the Commission's 

proposal, the Legal Affairs Committee proposes that this provision 

should form Article 15 A of the amended first directive. 

Accordingly the provisions on the equalization reserve should form 

Article 15 B of the amended first directive. 

II. DEFINITIVE EXCLUSION FROM THE SCOPE OF APPLICATION OF THE FIRST 

DIRECTIVE OF CREDIT INSURANCE OPERATIONS TRANSACTED FOR THE 

ACCOUNT OF OR WITH THE GUARANTEE OF THE STATE 

22. This exclusion would arise from the adoption by the Council of 

Article 1(1) of the proposal for a directive under consideration as 

indicated on F3ge 23 (Annex II) • 

23. If this amendment were adopted, the following operations would 

henceforth be subject to the rules contained in the first directive: 

- ~~!?2~~-:;,:~~9~~-~~~~~~~~~ operations carried on with the ~~EEQE!: 

Q.L!-b~_§.f~!-2· 

- credit insurr,nce operations in connection with transactions within 

each State. 

A. BASIS OF T:'~E PROPOSAL 

24. The Commission considers that the proposed amendment is justified by 

the fact that operations 'for the account of or with the guarantee of the 

State' do not represent any risk for insured persons and that, this being 

so, there is no reason for Community legislation on such operations. 

1 The Legal Affairs Committee does not share the reservations 
expressed in the third subparagraph of paragraph 17(iii) of the opinion 
of the Committee on Economic and Monetary Affairs ~nd has rejected an 
amendment intended to exclude from the scope of these accounting rules 
companies whose credit insurance operations represent 5% or less of 
their business as a whole. 
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B. OPINION OF THE LEGAL AFFAIRS COMMITTEE 

25. The Legal Affairs Committee cannot recommend Parliament to approve 

the definitivE· exclusion from the scope of application of the first 

directive of export credit insurance operations for the account of or 

with the guarantee of the State. 

The effect of such an exclusion would firstly be to distort the 

conditions of competition between public and private sector undertakings 

as regards export credit insurance
1 

and secondly, to remove one of the 

mainstay& of the common commercial policy, namely the harmonization of 

h l
. . 2 

t e Member St<·. tes' export po ~c1es. 

26. The European Parliament has expressed its views on these matters on 

various occasions and in particular: 

- in its resolution of 15 June 1977 (OJ No. C 163, ll July 1977, page 42) 

on the harmonization of export aid systems. This resolution states that 

the European Parliament: 

(i) (noted) 'that the disparities between national export aid systems 

applied in the Member States may distort competition and damage 

the Community and ultimately each of the Member States themselves;' 

(ii) (opposed) 'any stepping up of national export aid measures and 

(stressed) that responsibility in this field lies with the 

Community bodies'. 

1 It will be rfcalled that Article 92(1) EEC Treaty provides as follows: 
'Save as oth~rwise provided in this Treaty any aid granted by a Member 
State or through State resources in any form whatsoever which distorts 
or threatens to distort competition by favouring certain undertakings 
or the production of certain goods insofar as it affects trade between 
Member States be incompatible with the common market'. 

2 See Article 113(1) EEC Treaty: 

' ... the common commercial policy shall be based on uniform principles 
particularly in regard to ••• export policy ... '. 
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-in ita rtlaOl\ltion of l3 octobli!r 1978 (O,J Nn. c 2f'il, ti Nuvamh$1t ~~J?tl, 

pagf! 4U) on the 1eventh rtlport of the Commusion on competition poUcy1 

in this resolution the European Parliament insisted particularly on the 

need 'to introduce greater transparency in the financial relations 

betweC'n th0 states .tnd the undert;:tldngs to wlnch Article 90 of tlw 

EEC Tre.1ty ref0rs' and expressed the vi0w that 'while thc.'y should l>t• 

enabled to fulfil their particular tasks efficiently, private and public 

undertakings should be placed on a footing of complete parity as regards 

conditions of competition, the efficiency of public undertakings being 

meanwhile ensured'. 

27. The Legal Affairs Committee assumes from the passing of seven years 

between the adoption of the first Directive and the presentation of the 

proposal under consideration that the Commission has run up against 

considerable difficulties in its attempts to coordinate the national rules 

governing export credit insurance operations since it is proposing to 

exclude them definitively from the scope of application of the first 

Directive. 

The Legal Affairs Committee considers that the Community should have 

an export policy worthy of the name and that the Community institutions 

should still s~ek to coordinate export credit insurance. 

28. The Legal Affairs Committee therefore considers that Article 2(2) (d) 

of the first Directive should retain the words 'pending further coordination'. 

It does not seem necessary for this directive to state the period within 

which coordination shall be achieved, as experience has shown that such 

time limi:s are illusory. The Legal Affairs Committee considers that 

Parliament sho:ld invite the Commission to formulate recommendations 

pursuant to the second indent of Article 155 of the EEC Treaty within 

eighteen months from the adoption of this resolution with a view to working 

out the basis .or such further coordination (see paragraph 9 of the motion 

for a resolution and paragraph 17(ii) of the opinion of the Committee on 

Economic and Monetary Affairs) • 

29. The view of the Legal Affairs Committee is that exclusion should be 

confined to cases where the customer of the insured person is a national 

of a third r.ountry, i.e. to exports to third countries. In such cases 

credit insuran.:e includes not only a guarantee against economic risks 

~ut also agai"'et p-:-litical risks '"hich are not a factor in trade betwee:1 

the Member States. 
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30. To conclude this point, the opinion of the Legal Affairs Committee 

is th~1t Article 2 (2) (d) of the first Directive should be umended as follows: 

' (This directive does not apply to the following operations) : 

(d) Pending further coordination export credit 

insurance operations for the account or with 

the guarantee of the State where the customer 

of the insured person is a national of a 

third country. 

31. In rer:ommcnding the ,1doption of this wording, the Legal Affairs 

Committee considers that it has taken account of the opinion of the 

Committee on E~onomic and Monetary Affairs as expressed in paragraph l7(i) 

of that committee's opinion
1 

III. FURTHER ..lBSERVATIONS 

(i) Q~-~b~-~~E1~~~~~~~~~~-~~-~~~~~~~1-EE2~~~~2~~-~~~~~~~-E~E~~~~~-~~ 

~b~_EE2E~~~1-~2E-~-~~E~~~~~~-~~~~E-~2~~~9~E~~~2~-2~~~-~92E~~9_e~ 
the Council -----·------

32. The upinion of the Legal Affairs Committee is that if the proposul 

contained in tie preceding paragraph of this report were adopted, it might 

be appropriate to set a longer period than that contained in Article 4 of 

the proposal urder examination. The time allowed for the amendment of 

national provi~ions could be increased to 18 months and these new provisions 

should enter into force within a period not exceeding 24 months. 

(ii) Q~-~b~-9~~~-~2-~~~2E~-~b~-~2~~~~!2~-2~-~~~~~E~~-~~~~~-e~-~b~-~~~e~E 
~~~~~~-~2_!~E1~~~~~-~b~_9!E~~~!~~ 

33. The Legal Affairs Committee notes that Article 5 of the Commission's 

proposal stipul .1tes notification of only the main provisions adopted in 

l As regards th8 observations contained in paragraph l7(ii) of the 
opinion of th· Committee on Economic and Monetary Affairs see 
paragraph 28 below. 
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the field covered by the directive. On this subject the Legal Affairs 

Committee recalls that in a different connectior. 1t pointed out the 

disadvantages which might result from limiting the information which 

the Member States were required to communicate to the Commission to 

only the !T'ain provisions which they adopt and stressed the advisability 

of requiring 10tification of all provisions which the States adopt or 

propose to adopt. Nevertheless, having regard to the fact that the 

first Directi7e contained a provision in sim1lar terms, the Legal Affairs 

Committee doe.1 not think it absolutely necessary to propose a formal 

amendment on this subject. 

34. The r~egal Affairs Committee considers that the proposal would be 

clearer if all the amendments to the first Directive were grouped under 

Article 1 whi·h would then have the following structure: 

paragraph 1: provisional retention of the exclusion of export 

credit insurance operations in trade '""ith third 

countries 

and 

elimination of State guarantees for export 

credit insurance operations in trade within 

the Community 

paragrapr· 2: elimination of the right to prohibit the 

simultaneous undertaking of nifferent classes 

of insurance 

paragraph 3: 

para-1raph 4: 

insertion of an Article l5A r~lat1ng to the 

accounting requirements for credit insurance 

insertion of an ll,rtic1e lSB de a ling v>i th 

the creation of equ~lization reserves 

.'~his Article 158 would consist of four paragraphs, 

the first three reproducing respectively the wording 

nf Article 2(1) first sentence; .ZI.rticle 2(2); 

, rticle 2(1) second sentence and finally Article 2(3) 

the final paragraph of this new Article 158 would 

consist of an amendment proposed by the Legal Affairs 

Committee (see paragraph 19 abovel_7 

paragrrtphs 

5 to 7: 

As regards the other provisions relating to the 

amendments to Article 16(2) a~d Article 17 of the 

1973 directive, these would form the subject of 

paragr<1phs 5, 6 and 7 of Article l. 

The follow .ng Articles of the proposal would be renumbered accordingly. 
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ANNEX I 

Article 7(2) (c) 

~~~~9~~~~~-E~~E~~~9_e~-~~~-~~~~~~~~~ 

~!-~~~-~~£~£~~~-~~~~~~~~~~ 

(Doc. 1-3 73/79) 

/See Article 1(2)/ 

/2. An authorization shall be given for a 

particular class of insurance. It shall 

cover the entire class unless the applicant 

desires to cover only part of the risks 

pertaining to such class, as listed in 

~oint A of the Annex. 

However: _) 

(a) unchanged 

(b) unchanged 

(c) Pending further coordination, 

which must )e implemented within 

four years of notification of 

this Directive, the Federal 

Republic of Germany may maintain 

the provision prohibiting the 

simultaneous undertaking in its 

territcry of health insurance, 

credit and suretyship insurance 

or insurnnce in respect of 

recourse ag0inst third parties 

and legal defence either with 

(c) Pending further coordination, 

which must be implemented within 

four years of notification of 

this Directive, the Federal 

Republic of Germany may maintain 

the provision prohibiting the 

simultaneous undertaking in its 

l 

2 

one another ~r with other classes. 

. h . 1 terr1tory of healt 1nsurance 

(delete four words) 

or insurance in respect of 

recourse against third parties 
2 

and legal defence , either with 

one another or with other classes. 

The Commission has not yet proposed a text relating to the elimination of 
compulsory specialization in the case of health insurance. 

On 22 July 1979 the Commission forwarded to the Council a proposal for a 
directive IDoc. l-257/79) coordinating the national provisions on these 
two classes ')f insurance (see OJ No. C 198, 7 August 1979, p. 2); 
Parliament will be called upon to deliver its opinion on this proposal 
on the basis of a report drawn up on behalf of the Legal Affairs Committee 
by Hr ')E GUCHT. 
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ANNEX II 

Article 2 (2) 

~~~9~~~9~~-EE~E~~~~-~~-~b~-~~~~~~~~9 

~!-~b~-~~E~E~~9-~~~~9~~~~~ 

(Doc. 1-373/79) 

/.Article 1 ( 1).7 

This directive does not apply to: 

2. The following operations: 

(a) unchanged 

(b) unchanged 

(c) unchanged 

(d) Pending fur'~er coordination 

which shall be implemented 

within four years of 

notification of this Directive, 

export credit insurance 

operations for the account of 

or with the support of the 

State. 

(d) 

- 23 -

(Delete 15 words) 

Export credit insurance 

operations for the account of 

or with the guarantee of the 

State. 
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Statement by Mr TUGENDHAT to the Legal Affairs Committee 

on 8 July 1980 

ANNEX III 

I am particularly glad to be able to speak on a matter that the 

Commission regards as extremely important and a matter which is extremely 

complex. I believE that the question has been handled with very great 

skill by the services, by the representatives of the Commission beforehand, 

and I see my role not as adding to the knowledge of the committee because 

I think that insofar as knowledge is concerned and insofar as the fullness 

of explanation is concerned, there is very little, if indeed anything at 

all, that could be adJed as a result of my coming here today. But I think 

that it is rig'lt that the Commissioner who has overall political responsibility 

for particular questions ought to appear before committees of this Parliament, 

both in order t0 put the position in the whole, as it were, and also, of 

course to be availa~le to answer questions. 

The proposal for a directive which the committee is examining today 

is intended to tidy up two loose ends left over from the First Non-life 

Insurance Directive of 16 August 1973. The purpose of the 1973 directive 

is to facilitate the exercise of the right of establishment. These two 

loose ends were left over because at the time it was impossible to reach 

agreement on how they should be treated and it was considered that they needed 

further detailed consideration. It is as a result of that further detailed 

consideration, wnic~ has involved extensive consultations with national experts 

and with representatives of the insurance industry, that the present text 

has been brought into being. 

Most of the text of the proposed directive is given over to settling 

a matter referred to in Article 7(2)(c) of the First Coordination Directive. 

This concerns the ~~q~!~~~~~t-~t_E~~§~~t-~~!2t!~g_!~_th~-E~9~~~l-B~B~~!!£ 

2f_Q~~~~~Y-th2t_!~2~~ell£~-~UQ~EEe~i~g2_£eEEYi~g_Q~t_£r~9!t_~~9-2Y~~~Y2hiB 

!~2~~2ll£~-~~~~-2E~£!e!!~~-!u_th2~~-~reu£h~2; that is, they are prohibited 

from engaging i~ any other kind of insurance activity. No such requirement 

exists in other Memb·~rs States, whose insurance undertakings very commonly 

carry out credit and suretyship operations alongside other branches of 

insurance. These so-called composite companies are therefore prohibited 

from carrying on cre~it or suretyship insurance in Germany unless they 

establish a separate subsidiary company for this purpose. On the other 

hand, there has been nothing to prevent the German specialized companies 

from carrying on business in the other Hember States. This is a situation 

which clearly could not be allowed to continue, though it has not been at 

all easy to arrjve at a view on how it mlght be done away with. 
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The reason for the specialization requirement in Germany goes back to 

1929 when a big crash of a composite insurance unoertaking that also affected 

policyholders in other branches was brought about by a def1c1ency in 

the credit insurance business. A decision was reached in Germany that it 

would be safer to introduce specialization to prevent a recurrence and 

because ~~~~~~-~~~~~~~~~ in particular was regarded as exceptionally 

dangerous by its very nature. lt depends more, 1n fact, on judgement and 

less on statistics than most branches of 1nsurance and 1t 1s sharply influenced 

by the economic cycle. The other Member States, however, with a different 

historical experience and perhaps a different ph1losophy of insurance, not 

only do not consider specialization necessary, but even in some cases consider 

it to be positively harmful. 

In this situation the Commission has had to seek a compromise. This 

compromise consists in requiring Germany to give up the special1zation 

requirement, but ir return requiring all insurance undertakings carrying on 

credit insurance to subject themselves to additional financial auarantees 

beyond those that are already laid down in the First Coordination Directive. 

These additional sa ··eguards consist f trst 1 y H1 increas inq the minimum 

guarantee fund required from 400,000 units of account to 1,000,000 units 

of account; secondly, the compulsory constitution of an equalization reserve 

to which contributions have to be made in profitable years in order to meet 

deficits in no~ profitable years to take account of the cyclical nature of 

credit insuran(e; and thirdly, a requirement for separate accounting in 

order that the resu:ts of the credit insurance business may be immediately 

apparent. 

Now I must stress that these pn1posals represent a compromise and have 

to be defended as a ~~ornpromise. Germany would certainly like hiqher f1nancial 

saferruards v:hereas L1ther Member States nn tlit: \dH'le wer·e satisfied \VJth the 

safeguards in the First Coordination D1rect1\'e an-i were not \·ery \''lllln<l to 

go as far to rreet the German view as do the Conm1issic'n's prc•posals. The 

Commission has in fact pitched these proposals at what 1t cons1ders to be 

the level most likely to find acceptance, however reluctant that acceptance 

may be, by the two s des on this issue. 

So far I have spoken here about credit insurance, but of course the 

directive concerns a so ~~!=:~~J.:-~12~1::!=:~12~~· lv'hat we ha,•e Jone here is simply 

to abolish any spec1al1zation requirement without 1ntroducinq separate 

higher safeguards than those for other branches of insurance. The reason 

is simply that even in Germany surety insurance was not cons1dered to be as 

dangerous as creJ1t insurance, and while credit 1nsurance undertakings were 

allowed to deal with suretyship business, composite undertakings were also, 

by and large, pernitted to carry out suretyship insurance. The consultations 

we had led us to beli2ve there was no need to put spec1al requirements for 

surety insurance in our proposal. 
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Let me now turn to the other matter dealt with ln the proposal for a 

directive, nam8ly ~~2Q£t_~£~9~t-~~~~£~~~~-~~t~-~t~t~-~~£~~~g, a point which 

I know arouses a good deal of interest in the committee. It takes up very 

little space in the Commission's proposal but it has been dealt with at 

great length in the draft submitted by your rapporteur. Article 2(2) (d) 

of the First Coordination Directive said that that directlve should not 

apply pendlng furth3r coordination to export credit lnsurance operations 

to the account of or with the support of the State. We are touching here, 

I think, on the tip of a fairly large iceberg. Every Meniller State has a 

State-backed insurance organisatlon of one sort o~ another. It may be a 

part of a gove~nment department, as with the British Export Credit Guarantee 

Department. Or lt may be a para-state body, such as COFACE ln France, 

Hermes in Germany, Ducroire in Belgium and also in Luxembourg, and so on. 

However it rray be, such bodies carry on export credit insurance operations 

through the account of or with the guarantee of the State and it is impossible 

for bodjes with thelr particular c'onstitutlOil t-c' carry on such work Wlthout 

expllcttly ('t- 1mplic.itly havinq a state ~Jua1·antee. rr Yl~u say that they 

~mst W('rk without a state quarantee, what in fact you would be saylnq is 

~hat they must not work at all. 

Now I sho· .. ld like to make it quite plain that the Commission cannot 

simply say that pub'ic undertakings must not engage in particular areas of 

economic activity. It is one thing to say that the state must not compe·::e 

'mfairly, certainly; it is quite another thing to say that it must not compete 

at all. There is, -. think, a big diffe:-ence between those two propositions. 

In dealing with these state-backed export credit insurance organisations, 

we are, as I think members of the committee are well aware, touching upon a 

vast and controverslal area. It did not seem at all appropriate to us, even 

on reflection, to make them subJect to the requirements of the First Non-life 

Insurance Coordination Directive, whose provisions are tailor-made to meet 

the particular c~rcumstances of private insurance undertakings, and which is 

concerned with the exercise of the right of establishment. It seems approp

riate to remove from that directive export credit insurance operations to 

the account of, or with the guarantee of, the state for which this question 

of the right of establishment does not crop up. It does not mean, it does 

not mean at all, that we are not concerned about the conditions of competition 

between public and private insurance undertakings. I would like to emphasize 

rhat. It means only that we did not frri.nk they could be properly dealt with 

by inclusion in the directive. Articles 90 and 92 of the Treaty make it 

possible to req~ire public undertakings to work in ways which do not give 

~hem advantages over private undertakings, and I well understand that this 

cornrrittee should be preoccupied with that problem. The task is to provide 

a suitable means of ach1eving this result. As I said, and I would stress 
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it again, it is impossible under the Treaty to say that public undertakings 

must not engage in particular areas of economic activity. 

The Commissio:l has, however, just adopted a directive which is directly 

applicable on the transparency of public undertakings, the text of which 

will shortly be published in the Official Journal. My colleague responsible 

for competition, ~- Vouel, considers that once this directive is in force 

it should be considerably easier to examine public export credit undertakings 

under its provisions if such undertakings were to be brought within the 

ambit of our credit insurance directive, insofar as their activities in 

intra-Community trade are concerned. This, even though the application to 

them of financial requirements (I mean their solvency margin, minimum 

guaranteed fund, and so on) designed for the private sector will not have 

any immediate or direct effect upon them. In discussions, at Commission 

working group level, the Member States' experts unanimously rejected the 

idea of applying the financial requirements just referred to to the intra

Community operations of state export bodies. 

In the light of the new directive, however, the Commission is now in 

a position to give a credible undertaking to examine this aspect aqain, 

and I am certainly prepared to give such an undertaking to look at the 

matter in det~il in the light of the new development to which I have just 

referred. You wil], of course, understand that I can at this stage make 

no commitment as regards the conclusions of this study. I think it is 

wrong for the Commission to enter into commitments without having first 

unde·ctaken the wor}. merely in order to get out of a difficult situation. 

It is possible that it might lead to the conclusion that public export 

credit insurance institutions should be brought within the scope of the 

First Non-life Insurance Coordination Directive, but there cannot be any 

certainty on t'"lis score at the present moment. Now, the Commission will 

in any case ta~e the appropriate action under Articles 90 and 92 when it 

hears of any unfair fiscal or other advantages from which public sector 

insurers are benefi~ing. Furthermore, the Commission will, as soon as 

possible, engage in a general study of the conditions of competition 

between public and nrivate export credit undertakings, and I suggest that 

perhaps the committee might like to include a reference to this undertaking 

in recital 3. 

In conclusion, may I point out again that the First Non-life Insurance 

Coordination Directive and the present credit insurance proposal which 

amends it are concerned first and foremost with the exercise of the right 

of establishment. It would be a great pity if the abolition of the require

ment for specialization in credit insurance in Germany, a question which 

is fairly and squarely within the scope of the directive concerned with the 

right of establishmE.:1t, should be held up by problems of competition between 
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state and private export credit organisations. However important these 

problems may be, they are not central to the exercise of the right of 

establishment, and I do want, again, to emphasize the fact that we quite 

understand the importance of these problems. It is merely that the difference 

between us is perhaps the question of whether a different matter should be 

held up because of them. We believe that these problems are not central to 

the exercise of the right of establishment, which is in itself an extremely 

desirable objective within the terms of the Treaty and within the terms of 

its objective. I t:1erefore urge the committee to recommend the adoption 

of the Commission's proposal whilst asking the Commission to give immediate and 

and urgent attention to the matters concerning export credit about which I 

have just spoken and on which we will certainly seek to act as quickly and 

as thoroughly as we possibly can. 

As I said at the outset, it is a slightly long intervention but I felt 

it right to make as full and as complete a statement as possible so that it 

can be on the recor·j of the committee and so that people won't feel that I 

have attempted either to gloss over a particular point or to take an easy 

way out. That is a~ full a statement as I think we can possibly give. 

-r 
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OPINION 

of the Committee on Economic and Monetary Affairs 

Draftsman, Mr BALFOUR 

On 11 October 1979 the Committee on Economic and Monetary Affairs 

appointed Mr Balfour draftsman. 

It considered the draft opinion at its meeting of 20 February 1980 and 

adopted it unanimously with l abstention. 

Present: H: Delors, chairman; Mr de Ferranti, \lice-chairman; Mr Balfour, 

draftsman; Mr Beumer, Mr von Bismarck, Mr Bonacci ni, Mr Caborn, Mr Damsea ux, 

Mr Herman (depu'.izing for Mr Tindemans), Mr Hopper, Sir David Nicolson, 

Mr Petronio, Mr Purvis (deputizing for Miss Forster), Mr Walter, Mr von Woqau. 
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1. Backgrourd 

1. The first council directive on the coordination of laws, regulations 

and administrative provisions relat1ng to the taking up and pursuit 

of direct insurance other than life assurance was adopted on 

24 July 1973. In the directive there were two special provisions 

relating to credit insur<mce. Article :2 (:_n d stutcd that the 

directive dld not apply to "export credit insurance operutions for 

the account of or with the support of the state", pending, however, 

"fu:r.ther coordination, which shall be implemented within 4 years 

of notifj~ation of this directive". In addition, Article 7 (2) c 

stated that "pending further coordination, which must be implemented 

within 4 years of notification of this directive, the Federal 

Republic )f Germany may maintain the provision prohibiting the 

simultaneous undertaking in its territory of health insurance, credit 

and suretyship insurance or insurance in respect of recourse against 

third parties and legal defence, either with one another or with 

2. The draft directive deals with both of these points. Firstly it 

acknowle<i-Jes that export credit insurance should still not be subject 

to the regime of the directive when the state acts as guarantor to the 

policyholner, but that where such insurance ismerely undertaken with 

state !'support" the situation is different. It therefore continues the 

exclusion of export credit insurance from the directive's scope but 

only for operations for the account of or with the "guarantee" of 

the f'tate. 

3. The drlft directive dlso abolishes the principle of compt)lsory 

>-'peci.tl is .. tion, which L'Urrently prevents f<'rt:iljn composit-e insurers 

from writing crcd1 t insurance 111 Germany. It docs this by delctiwT 

the words "credit" and "suretyship" insurance from Article 7 (2) c. 

This brings suretyship insurance directly within the regime of the 

first directive, but the special nature of credit insurance is 

acknowledged by introducing a number of special provisions to deal 

with it. Because of the cyclical nature of the business, the period 

of reference for the average burden of claims, (used in determining 

the claims basis), which is laid down in the first directive as 

3 years fc· most classes of insurance, is increased to 7 years for 

credit insurance, as for storm, hail and frost insurance. 
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4. The n~aft directive also raises to 1 million untt• of account the 

amount of the guarantee fund which undertaking• carry~ng on credit 

insurance are required to possess under tha terma of the fir•t 

directive. Two exceptions are made in the case of undertakings Where 

the amoun~ of premiums receivable from the credit insurance business 

does not exceed 1 million units of account, and also where the 

premiums receivable from such insurance do not exceed 5% of the total 

premiums receivable by the undertakings: in these cases the minimum 

amount of the guarantee fund is left at the old figure of 400,000 units 

of account. 

In calculating this the results of the last 3 financial years are 

to be taken into consideration. Furthermore, firms are also given 

3 years to bring about this very considerable increase in the amount 

of the guarantee fund. 

5. The draft directive also lays down provisions for the creation of 

equalisat~on reserves, specifically set up for credit insurance 

operations in order to equalise fluctuations in levels of claims. 

Finally, t·.he draft calls for separate accounting for credit insurance 

operations. 

2. Comments 

6. The draft directive amends two of the provisions of the first directive, 

Articles 2 (2) d and Article 7 (2) c. Its emphasis, however, is on 

the latter: this opens up the market for credit and suretyship 

insurance in Germany by eliminating the principle of mandatory 

speciaiisotion, while also laying down adequate safeguards for the 

conduct of credit insurance on account of its unusually risky nature. 

7. While it regrets the delay in achieving such coordination, which 

should have been implemented by mid 1977, the Committee on Economic 

and Monetary Affairs endorses the general objectives laid down in this 

section of the draft directive. 

8. The draft directive, however, is far less satisfactory in the way 

it has tackled the other provision, Article 2 (2) d, dealing with 

exemption Erom the directive for export credit insurance operations 

where states are involved. All that has been done is to substitute 

"with the guarantee of the state" for "with the support of the state". 

Although this in itself is an improvement,the draft directive is in 

other respects actually retragJ:"a:i~, in that it no longer calls for 
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any further coordination. The public sector escapes, therefore, from 

the scope of the proposed directive. 

9. Real changes aJ ~ needed because of the nature of export credit insurance 

operations in the Community,where in a number of Member States no 

separation is wade by state or state-backed insurers between whether the 

risks are incm ~ed, in Community or in non-Community countries. 

10. A number of examples can be given to illustrate this point. In France, 

for instance, the public sector insurer, COFACE, offers cover for both 

intra and extra Community sales for French exporters and has a market 

sharing asreement with the major private sector company in this area 

(SFAC) which F~ecludes the latter from covering sales from France to 

other Community countries. 

11. In the United ¥'_ngdom the relevant public sector undertaking (The Export 

credimGuarantee Department) insists on whole turnover policies being 

taken out by exporters, and makes no distinction between export credit 

insurance policies covering sales to Community Member States (where 

competitio11 between public and private undertakings should be encouraged) 

and sales ~u other countries (where government intervention is to be 

welcomed) • SomP. indication of the significance gf this lack of distinction 

is given by the fact that in 1976 26.8% of the worldwide shipments insured 

by the Export Credits Guarantee Department were to other Member States 

of the Communitv. 
In Italy too th~ state fails to separate exports to other member countries 

from those to third countries. 

12. With regard to types of risk as well, some state undertakings cover 

both risks of an essentially commercial nature involving insolvency 

or default ~nd also risks of a more political nature, such as failure 

by governmen~s to settle debts, the non-transfer of funds and the 

imposition of o.her government restrictions and controls. 

In Italy, for iPstance, the state covers both commercial and political 

risks. the Export Credits Guarantee Department in the United Kingdom 

actually applies combined premium rates to the two. 

13. Clearly the Member States must continue to play a major role in export 

credits insurance, particularly where political risks in unstable parts 

of the world are involved. Furthermore, where the state is the 

guarantor, the s lvency provisions of the directive are evidently of 

little relevance. 
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However, what is at issue is why there should continue to be 

discriminatory treatment between public and private sector undertakings 

in the internal market, and why the private sector should not be given 

the O?portunity to compete on equal terms for the export credit 

insura:1ce market within the Community. 

14. Such busir ~ss should be subject to the Community's rules of competition, 

and in particular to Article 92 of the Treaty governing aids granted 

by states. The Committee on Economic and Monetary Affairs has recently 

confirmed :his general objective in Paragraph 8 of its motion for a 

resolution on the 8th report on the competition policy (Doc. 1-625/79) 

when it requested "the commission to draw up the provisions needed 

to free the provision of services in the insurance sector and to 

ensure the strict application of the rules on competition in all 

insur3.nce sectors and especially in life insurance and export credit 

insurance." Furthermore, Parliament itself, in its resolution of 

13 October 1978 (OJ. C 261, 6 November 1978), called upon the Commission 

to take action to ensure transparency and emphasized that "private and 

public unc !rtakings should be placed on a footing of complete parity 

as regards conditions of competition". 

15. The Commission has repeatedly emphasized, along with the Court of 

Justir.e, that the granting of assistance by Member States to promote 

exports in intra-Community trade is incompatible with the general 

principle of the Common Market, especially the free movement of goods. 

More speci ·ically, it has also taken effective action to change the 

situation in which the British Government established fixed rates of 

interest f0r medium and long-term credit extended to British exporters, 

again with no distinction between exports inside and outside the 

Community, and in which the rates charged were generally substantially 

lower than the normal market rate. Export credit insurance in the 

internal market poses similar problems. 

16. Finall~·, when public undertakings cover both political and commercial 

risks t0gether, greater transparency is also needed in order to get a 

better ide< of the basis for the respective rates charged. 

3. Conclusion 

17. Measures liberalising competition within the internal market while 

providing adequate safeguards for the consumer should be strongly 

encouraged. Unfortunately this draft directive only achieves these 

aims in limited respects. It steers clear of the central problem of 

discrininatory treatment between public and private insurers in the 

internal rna ·ket: the freedom on paper to provide services throughout 
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the Community is of little use when protecionism is in practice 

perpetuated through the dominant role played by state undertakings. 

While recognising that the problems facing the Commission in drawing 

up the draft directive were of a political rather than a technical 

nature, the Committee on Economic and Monetary Affairs cannot 

recommend hat it be supported in its present form, and calls for 

significant changes to be made: 

(i) (a) ,_n recognition of the fact that there should be no need for 

~olitical risk insurance within the European Community, 

government-supported schemes should apply exclusively to 

trade outside the Community (i.e. political risk and 

'del credere' insurance falling within Article 113 of the 

Treaty of Rome). 

and/ )r 

(b) that, in order to give effect to Parliament's resolution of 

L3 October 1978 calling for parity as regards conditions of 

competition between public and private undertakings, 

government-supported schemes dealing with export credit 

insurance should be required to match the fiscal and 

re-insurance obligations imposed upon private undertakings. 

(ii) that, recognising the concern which is felt by industrialists at 

the :otal lack of progress in harmonising the rules governing 

export credit insurance in general since 1973, and aware of the 

strong criticism which has been levelled against the Commission 

for ts failure to make proposals in this direction even where 

this concerns important Community interests in the field of 

international projects, the Commission should be called upon to 

draw up within the next 12 months definitive recommendations for 

future export credit insurance harmonisation and proposals for 

~reater cooperation in the area of multinational consortium 

c0ntracts with non-EEC international projects. 

(iii) that the text of the draft directive should take into account 

the ~allowing considerations concerning articles 2 and 3: 

Artic.le 2 

For undertakings transacting several classes of business 

and an insignificant amount of credit insurance business, this 

provision is inappropriate. Therefore an exemption should be 

allowed for companies which, for instance, receive 5% or less 

of their premium income from credit insurance. 
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l,rticle 3 

We should take care here not to impose detailed rules for 

separation of the accounts for credit insurance; nor should this 

apply to companies whose credit business is 5% or less. 
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