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By letter of 16 March 1979, the President of the Council of the
European Communities requested the European Parliament to deliver an
opinion, pursuant to Article 100 of the EEC Treaty, on the proposal
from the Commission of the European Communities to the Council for
a directive relating to consumer credit.

On 30 May 1979 the President referred this proposal to the
Legal Affairs Committee as the committee responsible and to the

Committee on the Environment, Public Health and Consumer Protection
for its opinion.

On 10 October 1979 the Legal Affairs Committee appointed Mrs
VAYSSADE rapporteur.

On 20 November 1979 the Committee examined the proposal for a
directive in the light of an introductory statement by the rapporteur.
At its meeting of 27-28 March 1980 the Committee noted that 67 amend-
ments had been tabled to the draft report (PE 59.430); it decided to
postpone consideration and adoption of the draft report in order to
study them in detail.

o o

On 28 April 1980 the Committee first considered Amendment No. 1
tabled by Mr PROUT, Mr MEGAHY and Mr GOPPEL, which questioned the
existence of a legal basis in the EEC Treaty for the proposal. The
amendment was adopted, with 10 votes for, 7 against and 2 abstentions.
Since the text of the amendment replaced the Motion for a Resolution
in its entirety, the Committee took no further votes on the draft
report or on the amendments.

Pregsent: Mr FERRI, Chairman, Mrs VAYSSADE, first rapporteur,
Mr PROUT, second rapporteur, Mr CHAMBEIRON, Lady ELLES (replacing
Mr TURNER), Mrs EWING, Mr GEURTSEN, Mr GILLOT, Mr GONELLA, Mr HENCKENS
(replacing Mr MODIANO), Miss HOOPER (replacing Mr DALZIEL), Mr JANSSEN
van RAAY, Mr LUSTER, Mrs MACCIOCCHI, Mr MALANGRE, Mr PELIKAN, Mr PETERS
(replacing Mr VETTER), Mr SIEGLERSCHMIDT, Mr TYRRELL.
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In view of the Committee's decision, Mrs VAYSSADE asked to be
replaced as rapporteur. On the Chairman's proposal, Mr PROUT, first
signatory of the amendment, was appointed in her stead. The Committee
instructed the new rapporteur to draft the accompanying explanatory
statement to reflect the Committee's views (see poc. 1-161/80).

By a vote of 11 votes to 1 with 4 abstentions, however, the
Committee decided on 9 July.1980 to instruct its rapporteur to ask
for reference back to Committee under Rules 26. This request was
granted by the Parliament at its plenary session of 10 July 1980.

When the question next came Bwfore the Committee on 21 October
1980 Mr FREEDMAN (Commission representative) announced that the
Commission wished to submit a paper discussing the problem of
Article 100 EEC as the directive's legal basis and setting out
a comparative study of national legislation on consumer credit
(see Notice to Members No. 29/80, PE 67.86€7),

The Committee had an exchange of views on the basis of the
working documents, with the Commission of the European Communities,
at its meetings of 20 and 21 October 1980 and 27 and 28 October 1980.
By 12 votes to 1, with 2 abstentions, the Committee adopted a
preliminary observation oh 235 November 1880 to the effect that

"following new elements provided by the Commission,

the Committee has decided to withdraw the motion for

a resolution adopted on 28 April 1%0 and consequently
to discuss the proposal for a directive (Doc. 10/79)
relating to the approximation 6f the laws, regulations
and administrative provisions of the Member States con-
cerning consumer credit."

The Committee conisidered the Commission's proposal and the
draft second report at its meetings of 2 and 3 December 1981, 5 and

6 April, 29 and 30 April, 26 and 27 May, 23 and 24 June, 19 and 20
October, and 23 and 24 November 1982. '

At the last me#eting, the Committee decided with 8 votes in

favour and 3 abstentions to recomtend to Parliament that it approve
the Commission's proposal with the following amendments.

-4 - PE 70.998/fin.


kms214
Text Box


The Committee then adopted the motion for a resolution as a
whole with 8 votes in favour and 3 abstentions.

The following took part in the vote: Mrs VEIL, chairman;
Mr LUSTER and Mr TURNER, vice-chairmen; Mr PROUT, rapporteur:;
Mr D'ANGELOSANTE, Mr GEURTSEN, Mr MEGAHY, Mr PONIRIDIS, Mr TYRRELL,
Mrs VAYSSADE and Mr VETTER (deputising for Mr SIEGLERSCHMIDT).

o
o o

The opinion of the Committee on the Environment, Public Health
and Consumer Protection is attached.
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TEXT PROPOSED BY THE COMMISSION
OF_THE EUROPEAN COMMUNITIES

ARTICLE 1

1. This directive shall apply to
credit agreements.

2. For the purposes of this direc-
tive:

a) "Consumer" means a natural
person not acting predominantly in
a camrercial or professional cap-
acity.

b) "Creditor" means a nataral or
legal person who grants credit in
the course of his camnercial acti-
vity or business or a group of
such persons.

c) "Credit agreement" means an
agreement whereby a creditor grants
a consumer credit in the form of
deferred payment, a loan or a
promise to grant a loan or other
financial accammodation and under
vwhich the consumer repays the
credit, including any interest and
charges in more than one instal-
ment.

AMENDMENTS PROPOSED BY THE
LEGAL AFFAIRS COMMITTEE

1. Unchanged.
2. Unchanged.
b) Unchanged.
No. 1

c) "Credit agreement" means an

agreement whereby a creditor grants or
pramises to grant a consumer credit

in the form of a deferred payment, a
loan (seven words deleted) or

other financial accammodation and
under which the consumer repays

the credit including any interest
and charges in more than one
instalment.

PE 70.998/fin.



TEXT PROPOSED BY THE COMMISSION OF

THE. EUROPEAN. COMMUNITIES

Article 1(2)(d)

d) "Effective annual rate of
interest” means the total cost of
the credit expressed as an annual
percentage of the amount of the
credit granted including interest
and all other charges; the effect-
ive annual rate of interest shall
be calculated in accordance with
the rules laid down by the Member
States.

AMENDMENTS PROPOSED BY THE

LEGAL AFFAIRS COMMITTEE
No. 2

s er———

Article 1(2)(4)

d) "Annual percentage rate of

charge" means the total cost of

the credit expressed as an annual
percentage of the amount of the
credit granted. The total cost of the
credit will include, in particular,

interest and (one word deleted) any

other charges which arise under

i) the credit agreement itself;

ii) any transaction entered into to

camply with the credit agreement;

iii) any other contract which the

creditor insists on the consumer

or a relative of his making or main-

taining as a condition of being

granted the credit;

iv) any contract for security rela-

ting to the credit agreement; and

v) any statutory obligation connected

with the making of the credit agreement.

The matters set out for (i) to (iv)

inclusive do not include premiums

payable in contracts of insurance

when the choice of the insurer is

left to the consumer.

Within one year of the entry into

force of this directive, the

Commission shall issue a decision

establishing a uniform method of

calculating the annual

percentage rate of charge.

- PE 70.998/fin.



TEXT PROPOSED BY THE COMMISSION OF
THE EUROPEAN COMMUNITIES

3. An agreement for the supply of
goods or the provision of services
concluded with a consumer

a) which is financed by means of
a credit agreement between a supp-
lier and a consumer, or

b) v}hich is financed by means of
a credit agreement between a
creditor and a consumer, insofar
as the ‘creditor cooperates with
the supplier in the performance
of the agreement for the supply of
goods or the provision of services

shall also be deemed to be a
credit agreement within the mean-
ing of paragraph 2.

4. - Member States shall adjust the
provisions of this Directive in
applying them to credit agreements
between a broker and a consumer.

NDMENTS PROPOSED BY

LEGAL AFFAIRS COMMITTEE

3. Unchanged

a) Unchanged

b) Deleted

Unchanged

No. 3

4. Member States shall apply the
provisions of this Directive
mutatis mutandis to credit agree-

ments involving an intermediary.

ARTICLE 2

1. This directive shall not apply
to

a) credit agreements or agreements
promising to grant credit intended
primarily for the purpose of acqui-
ring property rights in land or in
an existing or projected building
or intended for the purpose of
renovating or improving a building.

b) hiring agreements

1. This directive shall not apply

to
No. 4

a) credit agreements or agreements
pramising to grant credit intended
primarily for the purpose of acqui-
ring or retaining property

rights in land or in an existing or
projected building or intended for the
purpose of renovating or improving

a building.

No. 5°

————

b) hiring agreements under which
the title does not ultimately pass
to the hirer
PE 70.998/fin.



TEXT PROPOSED BY THE COMMISSION
OF THE EUROPEAN COMMUNITIES

c) agreements, in particular for
the supply of goods or the pro-
vision of services under which the
consumer is granted a period not
exceeding three months within
which to pay the price stipulated
in the agreement

d) subject to the provisions of
Article 8, credit in the form of
advances on a current account
granted or accepted by a credit
institution or financial institu-
tion other than credit cards.

e) amounts greater or less than
particular sums to be fixed by the
Camission for a Member State
which so requests after consulta-
tion with that Member State

AMENDMENTS PROPOSED BY THE
LEGAL AFFAIRS COMMITTEE

c) Unchanged
d) Unchanged
No. 6

————————

e) agreements involving amounts
less than 200 or more than 30,000 °
units of account, the amounts to
be adjusted periodically by the
Camission in line with the average

anmual rate of inflation in the
Community.
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TEXT PROPOSED BY THE COMMISSION OF
THE EUROPEAN COMMUNITIES

Article 2(2)

2. Where the provisions of para-
graph 1(e) above are applied, Member
States concerned shall take steps
to ensure that the provisions on
consumer credit are not circum-
vented as a result of the way in
which agreements are formulated in
particular by the device of dis-
tributing the amount of credit

over several agreements

ARTICLE 3

Without prejudice to the general
rules on misleading and unfair
advertising, an advertisement in
which a person offers to conclude
or arrange credit agreements, and
in which costs relating to the
credit are indicated, shall show
the total cost. Where a percentage
is given, the effective annual rate
of interest must also be indicated.

ARTICIE 4

Menber States may prohibit unsolicited
visits to a consumer at his

home at his place of work or else-
where for the purpose of proposing

to him the conclusion of a credit
agreement.

- 11 -

AMENDMENTS PROPOSED BY THE
LEGAL AFFAIRS COMMITTEE
No. 7

Article 2(2)

Where the provisions of para-

graph 1 above are applied, Member
States concerned shall take steps

to ensure that the provisions on
consumer credit are not circumvented
as a result of the way in which
agreements are formulated in
particular by the device of distri-
buting the amount of credit over '

several agreements
No. 8

Without prejudice to the general rules
on misleading and unfair advertising,
any advertisement in which a person
offers to conclude or arrange credit
agreements, and in which any rate is
expressed or implied to be the rate
of charge or interest, shall also
indicate the annual percentage rate
of charge, by example if no other
means is appropriate.

No. 9

A credit agreement for the supply of
goods Or services resulting from an
unsolicited visit to a consumer at
his hame, his place of work or else-
where and concluded in same place
other than the place of business of
the creditor or negotiator shall be
subject to cancellation by the
consumer by notification to the
creditor within a cooling-off period
of not less than seven days from the

PE 70.998/fin.
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TEXT PROPOSED BY THE(X)@HSSION OF
THE EUROPEAN COMMUNITIES

AMENDMENTS PROPOSED BY THE
LEGAL AFFAIRS COMMITTEE

This
right of cancellation shall be made
known to the consumer by clear written

conclusion of the agreement.

notice given to him not later than
the time of
agreement

the conclusion of the

For the purposes of this Article’
a period of approval during which
the consumer has possession of the

goods and may return.the same free
of charge shall be deemed to be a
cooling-off period.

No. 10

ARTICLE 5

Ary person willing to conciude or
shall
clearly disclay, at those of hig

arrznge credit agreevents

business premises to which the
public has access, the annual rate
of interest and other costs relatw
irg to the credit which he grants or
arranges, and/or a notice to the
elfect that the consumer may recquest
an offer which shall be binding on
such 3 person if he grants the
credit, He shall in Loth cases
Give exzmples of the effective
annual rate of interest in respect

c¢f given sums.

1. Credit agreements shall be made
{n writing. All credit agreements
shall Teo signed by both parties, .
The facsimile sigrature of the
crecditor shall suffice. The con-
surer shall received a copy of the

written agreement, i

12

Any person willing to conclude or
arrange credit agreements shall
clearly display at those of his
business premises to which the
public has access the annual
percentage rate of charge of the
credit which he grants or arranges
and/or a notice to the effect that
the consumer may regquest an offer
which shall be binding on such a

person if he grants the credit.
He shall in koth cases indicate
the annual percentage rate of charge

in respect of given sums,_hx example 1f no
other means is appropriate.

No. 11

,.___.'_‘\\
ARTYICLE

B e S

1.

in writing.

Credit agrecments shall be made

(Iwo sentences delesed)

The consumer shall receive a copy o
the writtea agreenenc,

PE 70.998/fin.
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No. 12
2. The written agreement shall con- 2. The written agreement shall contain
tain the essential contractual . (5 words deleted) at least the following
conditions and at least the follow=~ terms:
ing erticulats: " No. 13
(a8) Por crecdit agreerents for the {a) for credit agreements for the supply
$upply Of goods or the provision of of particular goods or (three words
gervicaes; ¢ deleted) services.

description of the goods .
(1) a descrip € 908 (i) wunchanged
or scrvices covered by the .

agreemnnt; ’
(1) the cash price and the credit (ii) unchanged
price whcrc this differs from

the cash price;

(iii) the effective, annual rate (1i1) the annual percentage rate of
of interest; where the cash j charge (W“‘“ -

price and the credit price
are different:;

msurmnevimtmchoweofthemsurer

is not left to the congumer

{iv) the amount of the deposit (iv) the amount ot the deposit if any)
(if any) and the due dates, ; and the due dates, the number and
the nunber and amount of the amount of the instalments or the
instalments; '

method of ascertaining any of the
same, if unknown _at the time ~°

. ., ' of agreement.
(v) the terms covering any rebate -{v) an indication that the borrower
for early repayment; nay ., in certain c:.rcumstanc;.s,

be entltled to a. rebate for
.early recpayment;

AT Ny s

IS
B & 't

0,998/¢4n.
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PROPOSED BY THE COMMISSION
E EURQPEAN COMMUNLITIES

vi) whe owns the goode and the

terms under which the con-

EXT
¥ T

sumner becomes the owner of

the geods;

vil) details of the security
required (if any))

() “or credit acgreements in the
£orm ©f credit cards:
(i) & meang of identifying the
credit card;
(ii) the credit limit (if any):;
{iii) annual rate of intcecrest
(if any) and the amount of
any charges;

(iv} the terms of repayment:

. AMENDMENTS PROPOSED BY. THE
LEGAL AFFATRE COMMITTEE. .

(vi) unchanged

(vii) unchang~d

(viii) the cooling-coff p2riod, if any

(ix) ~he condéitions and methods

applicable to changes in

the rate of interest

No. 14

{b) for credit agrecements opernted
by credit cards:

(1)  the serial number of the
credit card, if _known

(ii) unchanged

(1i1) Eﬁ? annual percentage rate

of charge

{iv) unchanged
(v) the cooling-off period, iE

oy

—

k]
7

(vi) the conditions and terms applicable

to changes in the rate of

interest

The provisions of paragraph 6(1) and
paragraph 6(2)(a) shall not apply to an
agreement for the supply of goods or the

provision of services concluded with a

consumer, which is financed by means of

an existing credit agreement operated by

a credit card
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TEXT PROPOSED BY THE COMMISSION. OF AMENDMENTS PROPOSED BY ¢§§u

THE EURCPEAN COMMUNITIES LEGAL AFFAIRS COMMITTEE
No. 15
o

(c) for credit agreements in the

form of running accounts not atheg-

wise.covered-by.this'directive:
(i) the limit of credit or the

method of determining the
same

-{ii) the apnval percentage rate
" of charge
(iii) the terms of use and
repayment
(iv) the cooling-off period,
if any

{v) the conditions and terms

applicable to changes in

the rate offinterest’ -

The provisions of paragraph 6(1)

and paragraph 6(2)(a) shall not
apply Epfgn agreement for the

supply of goods or the provision

of .6ervices concluded with a
consumer, which is financed by means
of an éxisting credit agreement in
‘the forﬁ\af a punning account not
otherwise égﬁggéd in this Directive
between the same supplier and the

same consumer.

o. 16
\ for other credit agrcemcnts falling (d) unchanged
Lulin %o scope of this Directive: ’
(i) the arount or limit of the (i) unchanged

credit oxr - in the case of a

promise to grant cradit - the

amount or limit of the credit
. proposed;

15 - 7 70.99/81n.
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TEXT PROPOSED.BY THE COMMISB8ION OF AMENDMENTS PROPOSED BY THE

(ii) tne annuzi raté of ifiterest (ii) the annual percentage rate

of charge

and any other charges:
{111) the efisctive annual razte of

interest uniess a promise of a (iii) unchanged

Loan is cor.cerned, in which case

tnat rate shall be specified at (iv) the security reguired, if i

the @ate when the loan is taken up;
{iv) z=n indication of the security t ) h a
required (if any): i V)  unchange

(v) ‘the terms of repayment.

{vi) the cooling-off period,
if any
{vii) the conditions ahd methods

applicable to changes in
the rate of interest

ARTICLE 7
The laws of each Member State shall viichanged

lay down the legal consequetick of
failure to respect the proVisidns
of Article 6.
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TEXP PROPOSED DY THE COMMISSION

QF_THE_EURDPEAN CONMUNITIES

AMENDMENTS PROPOSED BY THE
LEGAL, AFFAIRS COMMITTEE

ARTICLE 8

Kotwithstanding the exclusion
provided for in Article 2(1) (d)

the consumer shall be informed in
writing in the case of credit in
the fcrm of an advance on a current
account within the meaning of
Article 2(1) (d)

a) at the time the agreement is

concluded:

- ¢f the credit limit (1f any)

- of the annual rate of interest
and the charges applicable from
the time the agreement is con-
cluded and the conditions under
which it may be amended

- of the procedure for terminating

the agreoment.

b) during the period of the contrazct
credit agreement, of any change in
the annual rate of interest or in
the relevant charges at the time it
occurs. Such information shall be
given in a bank statement if such
staterents are sent at intervals of

one month or less.

c) when a tacitly accepted overdraft
extends beyond a pexiod of ghree
wonths, of the amayal rate of
interest and any relevant charges,

2nd of any amendment -thereto.

Unchanged

No. 17

a) at the tine or before the agrce-

ment is concluded:
- of the credit limit (if any)
- ¢f the annual rate of interest
and the charges apnlicable from
the time the agreerent is con-
cluded and the conditions under
which it may be amended
= of the procedure for terminating
the agreement
No. 18
b) during the period of the (2 words
deletnd) agreement, of any change in
the annual rate of interest or in
the reclevant charges at the time it
occurs. Such inforrmation shall be
given in a bank statement if such
statements are sent at intervals of

‘three months or less.

¢) Unchanged

- PE 70.998/f£in.
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TEXT PROPOSED &Y B CONUSSION

OF THE EURCFYAN COMMUNTTIES

ARTICLE 9

1. A credit agreement shall be woid
from the time the creditor reposs-
esses, either on the basis of a
right of ownership or of any other
right, the goods supplied under a
credit agreement.

2. Mermber States shall lay down
rules to ensure that repossession
of goods does not lead to
unjustified disadvantages to any
of the parties involved.

S PROPOSED BY
LEGAL AFFAIRS COMMITTEE

1. Unchanged

[/~ Corrigendum to the English
text: this paragraph
should read:

"A credit agreement shall be
deemed to have been repudiated
by the creditor on repossession
of the goods supplied under a
credit agreement, either on the
basis of a right of ownership
or of any other right." /

No. 19
2. Menber States shall lay down
rules to ensure that repossession
of goods or early termination of
a credit agreement does not lead
to unjustified disadvantages to
any of the parties involved.

No. 20
3. Where the consumer has repaid
one third or more of the credit
price of the goods, the creditor
may not recover possession of
goods supplied under a credit
agreement over which the creditor
has a right of ownership or any
other right except on order of
a court.

PE 70.998/fin.



TEXT PROPOSED BY THE COMMISSION

OF THE EUROPEAN COMMUNITIES

The consumer shall be entitled to
discharge his cbligations under a
credit agreement. before the time
fired by the agreement; in this
case interest and other charges
shall be refunded in accordance
with the provisions adopted by
the Member States

In the operation of credit
agreements:

b) cheques may be used only as
a means of payment.

AMENDMENTS PROPOSED BY THE
LEGAL, AFFAIRS COMMITTEE
No. 21

4. Where goods are recovered

by the creditor.in contravention
of the rules laid down in implemen-
tation of paragraph 2 the credit
agreement shall terminate, the
consumer shall be released fram
all liability under the agreement
and shall be entitled to recover
fram the creditor all the sums

paid to him under the agreement.

No. 22

ARTICLE 10

The consumer shall be entitled to
discharge his obligations under a
credit agreement before the time
fixed by the agreement; in this
event the consumer shall be
entitled to an appropriate
reduction in the total amount
payable (or to an equivalent
refund if the whole amount has
already been paid) in accordance
with the rules laid down by the
Menber States.

/ ARTICLE 11

Unchanged

ARTICLE 12

In the operation of credit
agreements:

No. 23
a) cheques -may only be used as a

means of payment;

- 19 - PE 70.998/fin.
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TEXT PROPOSED BY THE COMMISSION

OF THE EUROPEAN COMMUNITIES

a) bills of exchange, other than
cheques and promisory notes may
not be used either as security

or as a means of payment;

ARTICLE 13

1. Where the consumer proves the
existence of cooperation as
referred to in Article 1(3)(b),

and where the goods are not supplied
or the services are not provided,
and where he i
to supply the goods or
shall, provided he has

the right under the laws of the Member

not responsible for

Ui

such failure

services, he

State concerned to recover from the
supplier payments made by him and
to refuse further payment, enjoy the
same right in relation to the

creditor.

2. The consumer shall have the same
rights under the conditions speci-
fied in paragraph 1 where the goods
supplied or services provided do not

conform to the agreement.

AMENDMENTS PROPOSED BY THE
LEGAL AFFAIRS COMMITTEE

No. 24

b) Subject to a), negotiable

instrumnents shall»not be used

either as security Or as a

¢) If a consumer becomes liable

to a holder in due course of a

negotiable instrument, the

creditor shall indemnify him in

respect of that ligbility.

No. 26

;)

1. Where it is established that an

arrangement exists between a supplier

of goods or services and a creditor

by which the supply is to be financed

by a lean or loans to the consumer,

and where, in such a case, the goods

are not supplied or the services are

not provided and where the consumer

is not responsible for such failure

to supply the goods or services, he

shall be entitled to recover from the

supplier or from the creditor, or

either of them, all payments made

by him under the agreement, and may

refuse to make any further payment

to either of them in respect thereof.

No. 27

2.,  The consumer shall have the same
rights under the conditions speci-
fied in paragraph 1 where the goods
supplied or services provided do not
conform to the agreement in circum-

stances where such failure to conform

would entitle the consumer to

recission of the contract under

the applicable national law.
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TEXT PROPOSED BY THE COMMISSION
OF THE EUROPEAN COMMUNITIES

3. In the cases referred to in
paragraphs 1 and 2, the supplier
and creditor shall be jointly and
severally liable to the consumer

for any repayment of sums paid.

4. This Article shall not prejudice
any other rights of the consumer
against the supplier or rights of
the creditor against the supplier.

ARTICLE 14

1. Member States shall provide that:
a) persons offering to conclude or
arrange credit agreements shall
cbtain official authorisation, or

b) persons concluding or arranging
credit agreements shall be subject
to inspection of their activities
by an official body, or

¢) a body be set up to examine
complaints from individual consumers
concerning credit agreements

entered into by or offered to them
as well as to receive complaints
from consumer organizations concern-
ing credit agreements or -<credit

conditions offered to consumers.

- 21 -

AMENDMENTS PROPQSED BY THE
LEGAL AFFAIRS COMMITTEE

No. 28

3. In the cases referred to in
paragraphs 1 and 2, the supplier
and creditor shall be jointly and
severally liable to the consumer.,
(six words deleted) '

4. This Article shall not prejudice
any other rights of the consumer
against the supplier or rights of
the creditor against the supplier.
No. 29

" Subject to any agreement to the

contrary, the creditor shall be

entitled to be indemnified by the

- supplier fram any loss arising from

its operation.

1. Member States shall provide that:
a) Unchanged

b) Unchanged

No. 30

c) a body be empowered to examine
complaints from individual consumers
concerning credit agreaments

entered into by or offered to them
as well as to receive complaints
from consumer organizations concern-
ing credit agreements or credit

conditions offered to consumers.

PE 70.998/£in.
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TEXT PROPOSED BY THE COMMISSION

L lill

AMENLJL'L.L"LV L) CIN\JOD VWLl oL

OF THE EUROPEAN COMMUNITIES

d) if persons referred to in para-
graph (a) above satisfy the
definition in Article 1 of the First
Coordinating Directive onBanking
Activities, they may not receive
official autheorization to exercise
their activity before they have

received banking authorisation.

Where banking authorization is with-
drawn, official authorization to
carry on their activities in the
consumer credit field shall also be

withdrawn.

2. The body referred to in paragraph
1l{(c) shall be empowered to examine
the complaints it receives to advise
consumers on the legal protection to
which they are entitled and to
institute legal proceedings on their
behalf where they do not wish td
exercise their rights but are willing

to let the body act for them.

LEGAL AFFAIRS COMMITTEE

No. 31

2. If persons offerinu to conclude or

arrange credit agreement satisfy the

definition in Article 1 of the First

Council Directive on the coordination

of laws, regulations and administrative

provisicns relating te the taking up

and pursuit of the business of credit

institution§*, they may not receive
official authorization to exercise
their activity before they have

(1 word deleted)

received authorization

under the provisions of that directive.
No. 32

Where (1 word deleted) authorization

under the provisions of that directive

is withdrawn, official authorization

to offer to conclude or arrange credit

aqreements shall also be withdrawn.
No. 33

3. Any body empowercd under paragraph

l{c) toreceive complaints shall also

be empowered to examine the complaints
it receives to advise consumers on the
legal protection to which they are
entitled and to institute legal pro-
ceedings on their behalf where they do
not wish to exercise their rights but
are willing to let the body act for
them.

ARTICLES 15 - 18 unchanged

- 279 =

¥0J No. L 322 of 17.12.1977, p. 30
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A,

MOTION FOR_A RESOLUTION

Parliament on the proposal from the Commission of the European
Communities to the Council for a directive relating to the
approximation of the laws, regulations and administrative
provisions of the Member States concerning consumer credit.

- having regard to the proposal from the Commission to the
Council (1),

- having been consulted by the Council pursuant to Article 100
of the EEC Treaty (Doc. 10/79),

- having regard to the second report of the Legal Affairs
Committee and the opinion of the Committee on the Environment,
Public Health and Consumer Protection (Doc. 1-1480/82),

- having regard to the result of the vote on the Commission's
proposal,

(1) OJ C 80, 27 March 1979, page 4
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{a)

(b)

bearing im mind that such a directive would facilitate

the growth of a common market in consumer credit, while
at the same time provide for a Community-wide standard
of legal protection for the consumer against unfair
conditions of credit

noting that nothing in the diregtive would prevent
Member States from adopting or retaining more stringent
standards to protect consumers which are consistent with
their obligations under the Txeaty

Approves the proposal for a dira@ti&e on consumer
credit subject to the amendments which have been
adopted;

Requests the Commission 9 inglude those amendments
in its proposal pursuant to the seeond paragraph of
Article 149 of the Treaty establishing the European
Community;

Instructs its President to forward to the Council and
Commission, as Parliament's opinign, the Commission's
proposal as voted by Parliament and the corresponding
resolution. '
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B.

EXPLANATORY STATEMENT

1. This is the Second Report drawn up by the Legal Affairs Committee on
this Proposal. In the First Report (Doc. 1-161/80) published on 25 June
1980, the Committee argued that the Commission had failed to justify,
either by evidence or by argument, the existence of a legal basis for the
proposed Directive. It accordingly requested the withdrawal of the
Proposal.

2. On 8 October 1980, the Commission submitted a substantial Working

Paper on the Proposal (Notice to Members No. 29/80, PE 67.867) which sought
both to fill the evidential gaps and to take issue with the Legal Affairs
Committee on a number of points of principle. The Committee is grateful

to the Commission for its quick and thorough response. At the same time

it would Like to point out that it had requested such a response on

numerous occasions in the past but to no avail. It regrets that confrontation

was necessary to obtain it.

3. The legal basis for the Proposal is set out in a Premable containing

five Recitals. In its first Report the Legal Affairs Committee considered each
Recital in turn in the Llight of the written and oral submissions available to
it at that time. It concluded that insufficient evidence or argument was
advanced to validate any one of the five. The Commission Working Paper, in
rebuttal, adopts a similar procedure. Taking each Recital in turn, it
considers the Legal Committee's criticisms and seeks to refute them. 1In

doing so it has made out precisely the kind of case in support of its

position that the Legal Affairs Committee has hitherto sought in vain.

4, The Legal Affairs Committee considers that no purpose would now be
served by further argument on the legal basis. Constitutionally, it is the
function of the Court, not of Parliament, to pronounce on the validity of
Community legislation. Where a Commission Proposal manifestly Lacks a
properly argued legal basis it is the duty of Parliament to require the
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the Commission to provide one. That is part of our Legislative function and
we fulfilled this duty in our First Report. We should not, however, attempt
to usurp the role of the Court when cohsidering arguable questions of (&
upon which theré is no clear authority, as in the case here. Indeed, it would
be impolitic to do so lest the Court reach an entirely different conclusion!
Moreover, it is the duty of Parliament t8 uphold the reputation of the Law.

It should not lay itself open to the ¢hérgé;, however false, of using Legal
arglinent as a means of opposing dr&ft (égisidtion which is really oppdsed
politically.

Unless the contrary is indicatéd in the text Bélow, the amendments adopted
by the Committee were thosé proposed by your Rapporteur.

PREAMBLE:

5. For the reasons stated above, the Comiittéé has decided not to amend
the Recitals.

ARTICLE 1(2)(a)

6. Whatever the definitibi of consumer ddoptdd by the Legislator it is
bound to be controversiil. This is becdi§é it will reflect his political
judgement as to who needs protéétion. Should, for example, the small
businessman be inclutled? 13 it, indeéd; thé finction of consumer Legislation
to protect commercial interests at all? Skould it comprise transactions in
goods intended for both privdte and comm#rcial consumption? Such issues can
only be resolved in thé Last resort by politiedl judgements which are bound
to be contentious. Moreovér, the questidn df Who needs protection is
jnseparable from furthér dUééiioné of HoWw much protection they should have.
Clearly, the larger the numbér and typ# of transactions caught by the
legislation, the moré difficult it i¢ to iMpose a uniformly strict degree

of protection.

7. Since the standards envisdged by the proposed Directive are strict, and
there seems Little point in legislating at all if they are not, the Committee
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favours the general approach adopted by the Commission in defining a consumer
which limits the scope of the Directive to the private individual purchasing
for domestic consumption. Some argued that sole traders, partnerships or
small companies are in just as weak a bargaining position as the private
ijndividual. But the Committee was not prepared to accept this view. It
believed that it was the prevailing state of supply and demand in the market
place, rather than the relative size of the negotiators, that determined
market power. Imbalances caused by market imperfections, moreover, should

be rectified by monopolies and restrictive practices - not consumer
protection - legislation. The Rapporteur proposed that the text be amended
to give concept greater clarity. First, he wished to make it clear that the
test as to whether or not the purchaser is "acting" in a commercial or
professional capacity applies solely to the particular transaction in question
and not generally: and second, to exclude a purchaser holding himself out as

so acting. However, his proposals were not acceptable to the Committee.

8. We believe that the word "predominantly" provides a less than satisfactory
solution. It could be read as any percentable between 51 and 99 percent and
lead to widely different interpretations of the text by the national courts

of the ten Member countries. At the same time we recognise that it would be
wrong to exclude from the protection of the lLegislation, for example, someone
who purchases his car principally for private use but who also drives it
commercially. There will, of course, be difficult cases for the courts to
decide in circumstances where the goods or services in question can be used
for both domestic and commercial purposes. But we believe that this solution
is better than laying down a requirement for exclusively private use. The
national courts would, in this case, almost certainly relax this rule as case
law develops to avoid manifest injustice.

ARTICLE 1 (2)(c)

9. We can see no logical reason for exempting categories of credit by reason
of the number of repayment instalments. The abuses against which the
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legistation is designed to guard are equally likely to be present whether
the credit is to be repaid in one or a number of instalments.

10. The Commission draft, however, exempts agreements in which principel and
interest are repaid in ''no more than one" instalment. This would exclude,
for example, pawnbrokers' agreements. Your Rapporteur therefore drafted an
amendment to replace "more than one" by “one or more'. He proposed a
compensating amendment in Article 2 to exctude interest and charge free

open account credit provided by shops fram the scope of the Directive.

He believed that this approach confarmed better with the general scheme of
the Proposal setting out General Rules in Article 1 and Exemptions in

Article 2. The Committee refused to follow hiwm.

1. We are, it also follows, unable to accept the suggestion made by the
House of Lords Scrutiny Committee, that agreements under which the number of
payments to be made by the debtor does not exceed four, should be exempted.
Indeed, this exemption is not applied unifarmly even in British Legislafioh;
The UK Consumer Credit (Exempt Agreements) Order 1980 (S3(2)B) does not
apply the four instalments exemption to hire purchase or conditional sale
agreements. The House of Lords Report was, of course, published in July
1979 but the 1977 Order was in similar terms. It is inclear to what extent
the reasons for exemptien or non—exemption of particular classes of credit
from this rule were examined by the House.

ARTICLE 1(2)(d)

12. The disclosure to cansumers of the true cost of credit is, perhaps, the
single most important function of consumer credit legislation. Here the
Commission Draft Proposal is defective in two respects. First, it employs
two descriptions of cost: ''the effective annual rate of interest" and the
"annual rate of interest'. There seems Little doubt that the concepts

are intended to differ because the Proposal requires, in Article 6, that
both rates should appear in certain types of credit agreement. The ;dmmittee
believes that the obligation on the creditor to cite different rates woutd
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tend to confuse the prospective borrower. It has decided, therefore, to
rely on a single measure of cost throughout the legislation which it calls
"the annual percentage rate of change". This description is, accordingly,
instituted for both descriptions used by the Commission wherever they appear

in the Proposal.

13. The Commission Proposal is also defective in failing to provide

a uniform system for calculating "the effective annual rate of interest"

or what we now call "the annual percentage rate of charge'. The Proposal
merely states that it shall be calculated "in accordance with the rules Laid
down by the Member States". Given that so much emphasis has been placed in the
Recitals upon the importance of creating a single credit market, this omission
is especially puzzling. Indeed, it is wholly inconsistent with the stated
objective of establishing a common market in credit transactions. To remedy
this second defect, a new Article 1(2) (d) defines the Annual Percentage Rate
of Charge, sets out its essential components and obliges the Commission to
"issue a decision establishing a uniform method of calculating” the annual
percentage rate of charge "within one year of the entry into force of the

directive".

14. The definitions contained in the Committee's Amendment to Article 1(2)(d)
are modelled on those used in the British legislation1. The Committee
considered the difficulties raised in classifying items such as stamp duties
and legal expenses which, essentially, reimburse the creditor for expenses he
incurs in effecting the transaction and do not form part of his return.

Should they be treated as a charge to the debtor or as forming part of the

sum advanced to him? Following United Kingdom practice, the Committee decided
to classify them as charges. The purpose of Article 1(2)(d) is to measure the
cost of credit to the debtor; the fact that they yield no profit to the
lender is, therefore irrelevant. The Committee also decided to include, as
items of charge, financial obligations under associated transactions such as
insurance contracts. A well established practice in certain quarters is to
charge moderately in the main contracts but onerously in the ancillary trans-
actions. However, an exception is made, in the case of ancillary contracts

1 The Consumer Credit (Total Charge for Credit) Regulation made in 1977 under

The Consumer Credit Act, 1974.
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of insuranes, WhRR the pragpestive borrower is free to choose his own
iRgyrer.

15. This paragraph, the notorious ‘‘deeming’ provision, is deleted on the
groynds that it is both unnecessary gnd confusing. It adds nothing to the
protection accorded to the consumer glsgyhere in the Proposal and has the
gffect of needlessly converting many agrespents for the supply of goods or
provision of services into regulated gredit agreements. Article 13 has
been redrafted to provide for jeint and sgygral Liability of supplier and
creditor where an arrangement hetwegn them gyjsts. This will be sufficient
to prevent any circumvention of the Birgetiye. Your Rapporteur failed to
persuade the Committee that Paragraph 1¢(3)fa) should also be deleted on the
ground that it was purposelgss.

ARTICLE 1(4)

16. Consumer credit intgragdigries gdvise progpective borrowers on the most
appropriate type and source of g;ggig to fiqgnge their intended purchase.
Intermediaries are not pgcggsarily sglg;y in the business of broking

although they may be. Ear gxample, a motor gar dealer who introduces

potential purchasers of his praoduct to a fipance house is so acting.

The drafting changes hgre are not meant tp alter the intentions behind

the Commission's draft byt perely tp pypress them more accurately. There

are Accession Treaty precedents for the use of the expression mutatis mutandis.

ARTICLE 2¢1)(a)

17. Article 2 is concerned yith exempting certqin categories of consumer
credit agreements from thg general provisions of Article 1. Article 2(1)(a),
excluding from the scope of the Pirective all mortgages raised to finance
house purchase and maintenance whilg ipclyding those raised for other
purposes, is sengiple. The difficylty, as usual, is knowing exactly where

to draw the ling. The Compittee has limjted itself to making one drafting
change to give ;hig distinectign greater glarity. Your Rapporteur failed to
gain support in the Committes for 3 fyrther amendment intended to make a
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clear distinction between money raised to alter, enlarge or repair the
fabric of the building itself, and money raised to finance the addition
of fixtures "improving" the building, such as central heating or double
glazing. Credit agreements financing the purchase of such fixtures should

in his opinion clearly fall within the terms of the legislation.

ARTICLE 2(1)(b)

18.’ The amendment here is designed simply to make it clear that the

exclusion applies to hiring and not hire purchase.

ARTICLE 2(¢1)(c)

19. Your Rapporteur failed to convince the Committee that there is no
logical reason why such agreements should be lLess susceptible to the evils

the legistation is designed to guard against than longer agreements.

ARTICLE 2(1)(e)

20. The Committee was convinced of the necessity of a lower Limit below
which credit transactions should not be regulated, simply on grounds of
economy. There comes a point when the added expense and time involved in
fulfilling the requirements of the legislation is too high a cost for
society to pay for the added protection to consumers. But who decides
what this Lower Limit should be? The Commission text states that the

sum should be '"fixed by the Commission for a Member State which so requests
after consultation with that Member State." This formula is unacceptable
to the committee. Firstly, it sanctions the existence of different Lower
Limits in each of the ten Member States thus striking at the heart of the
main object of the Proposal which is to enhance the prospects for a common
market in consumer credit. Secondly, it gives no lead as to precisely
what the Llower Limit should be. The Committee has, therefore, amended
this paragraph both to introduce the necessary uniformity and to set an
appropriate lower Limit. Against the advice of your Rapporteur, the
Committee adopted a similar procedure for setting an upper financial Llimit
to the value of credit transactions above which the legislation will not
apply. It took the view that any consumer proposing to borrow such a sum

would or should take appropriate professional advice.
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AKELLLE O

21. If advertisements make any reference to the terms upon which credit

is made available, the Commission text requires the advertiser to state

the rate of charge. The Committee regards this Article as essential.

Full diéctosure of the rate of charge in advertisements is important not
only because it reduces the likelihood of misrepresentation but also because
it ericourages competition between supplies of funds to the consumer credit
market. Indeed, some experts argue that disclosure at the advertisement
stage is more important than disclosure at the time of contracting, by

which time the consumers' financial options will be much more Limited.

0f course, the credit standing of a substantial number of consumers is

so poor that they are often obliged to take what they can get. Moreover,
the emphasis upon the rate of charge may itself be misleading. For example,
where it is the seller that extends credit, part of the credit charge can

be hidden in the cash price. Or, in a country with high inflation, a higher
rate of charge may be more than compensated for by a longer period within

which to repay the loan.

22. While fully agreeing with the objectives of the Commission text, the
Committee has modified it so that its obligation may be fulfilled, where
necessary, by way of example. In certain circumstances the advertiser

may not be in a position to state the annual percentage rate of charge.
Advertisements for revolving credit arrangements, in particular, illustrate
this difficulty. But it will also apply whenever the consumer is free to
choose the nature of the security, the number of repayment instalments or

the length of the repayment period.
ARTICLE 4

23_. This Article is intended to proutect the consumer from high pressure
doorstep selling. However, the Commission's proposed Draft Leaves the

degree of protection entirely in the hands of the individual Member States.

Once again, your rapporteur takes the view that such an approach is inconsistent
with the declared objectives of the legislation as set out in the Recitals.

He has, therefore, deleted the Commission's text and replared it with a text
intréducing a ""cooling off" period for consumer credit arrangements concluded

as a result of unsolicited doorstep visits. The consumer may cancel the
agreement by notifying the creditor within seven days of its conclusion.

A period of approval in an agency mail order catalogue agreement shall be

deemed to be a cooling off period.
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ARTICLE 5

24. The Committee made minor changes in this Article to conform with amend-
ments previously made. They rejected a proposal by your Rapporteur to delete
"and/or a notice to the effect that the consumer may request an cffer which
shall be binding on such a person if he grants the credit.” An offer is

always binding upon the offeror the moment it becomes part of an agreement.
ARTICLE 6

25. The main problem with Article 6, which sets out the essential items to
be included in the credit agreement, is to decide precisely how much detail

a Directive of this character ought to contain. The Committee took the view
that the individual types of credit instrument differ sufficiently to require
separate treatment. In particular, it decided to draft a new section to deal
with the peculiar difficulties raised by running accounts. Here the borrower
has an open-ended credit Line on which he can draw up to a pre-negotiated
limit, paying interest only on the outstanding balance. Regular repayments
top up the account. This instrument saves the purchaser from concluding a
separate credit agreement for each commodity or services transaction. In
this context, the Committee amendments make it clear that agreements for

the supply of goods and services financed by means of an existing running
account agreement between the same supplier and the same consumer should not
be subject to the requirements of Article 6. These apart, the remaining

amendments are tabled to conform with earlier -changes.
ARTICLE 8

26. The Commission's text remains almost entirely intact. The only change
of note is to require that bank statements be sent at intervals of three months
rather than one month.

ARTICLE 9

27. Until recently, the Laws of Member States were extrmely severe on
borrowers who failed to meet their pecuniary obligations on time. In some

cases the creditors had the right to terminate the purchaser's interest in goods and
services even though payment was almost complete. While approving the
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objectives of this Article 9, the Committee believe that the Commission text
is too vagué to provide both the necessary guarantees to the consumer and
at tHe same time, the necessary harmony to the market. It has amended the

text accordingly.
ARTICLE 10

28. The redrafting of Article 10 is also intended to provide a more
equitable balance between the interests of borrower and Lender than
necessarily flows from the Commiggion proposa;. The borrower should have
the right to obtain a refund of interest not due and charges not alregdy
incurred. Equally, the lender should not b# penalised for incurring a
diSporportionafely Large proportion of his costs at the time the agreement‘
was made. The Committee took the view that the ground rules for such
reimbursement are better left to Member States.

ARTICLE 12

29. The problem here is that, in certain circumstances, the creditor is

the assignee of rights contained in & hegotisble instrument. As such, he

is a "holder in due coursé” and the debtor cannot set up against him defences
available against the assignor. For exampleé, a supplier may be paid by means
of a negotiable instrumeht which he then discounts to the finance house. If
the supply contract is then defectively performed, the debtor cannot reduce

his payments to the findncé Nousé on thé grounds of defective performance.

As "a holder in due course”, the finasnte house cannot be penalised by a

dispute between the original parties. It is for this reason that the
Commssion decided to prohibit the use of negotiable instruments as either
security or as meShs of payment in consumer ¢redit transactions. The Committeé
amendments attempt mérely to give the Commission text more precision and siqﬁég

ARTICLE 13

30. Credit is either supplier unconnected or connected. Bank overdrafts,
cash Loans or credit card facilities are examples of supplier unconnectpdf
credit instruments. In each case the lender is genuinely independent. -He
is neither introduced to the borrower by the supplier nor does-he introduce.
the borrower to the supplier. If the credit is supplier connected it‘nay be
either a two-party or a three-party transaction. Hire purchaée, runhin§ s
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accounts and conditional sales are examples of two-party transactions. Here,
the credit is extended by the supplier (i.e. the lLegal supplier) and there is
only one contract. Finance house instalment sale agreements and certain types
of credit card arrangements are examples of three-party transactions. In the
former, the supplier introduces the prospective purchaser to the finance house:
in the Latter, the credit card company canvasses prospective purchasers. In
this case, there are three parties - supplier, }reditor and purchaser/debtor -
and two contracts, one for supply and the other for credit.

31. Historically, the courts have compartmentalised connected transactions.
Lenders supplying funds to purchase goods from particular suppliers were
allowed to enforce in full the repayment provisions of the Loan contract

even if the goods were defective or, indeed, not supplied at all. Now the
climate is changing. There is a trend towards subjecting the creditor not
only to those defences and rights of set-off that are available to the debtor
against the supplier, but also to a joint positive Liability with the supplier
for breaches of the contract of supply. The United Kingdom Consumer Credit
Act 1974, for example, so provides in circumstances where a credit agreement
is made in.pursuit of an existing arrangement or in expectation of a future

one.

32. The Committee has amended the Commission draft to provide for the deletion
of Article 1(3)(b), to shift the burden of proof in establishing the existence
of an arrangement between supplier and creditor from the consumer in all
circumstances to whoever needs to rely on its existence in the course of

Litigation, and generally to give greater precision to the Commission intention.
ARTICLE 14

33. The amendments aim to set out with greater clarity the alternatives
open to Member States. Article 14(1)(d) becomes a separate paragraph 14(2)
and is redrafted to refer to the banking directive by its correct title and
to delete the term "banking authorisation” which is not used in it.

Article 14(2) is redrafted (it becomes Article 14(3) to ensure that it does
not appear to be compulsory for Member States to set up such a body. An
alternative solution would be to delete the paragraph altogether, but this

might be interpreted as an anti-consumer move. Some concern was expressed
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that the autppatic withdrawal of official authorisation to offer to conclude
or arrange credit agreements, following withdrawal of authorisation under the
first "banking directive", could act oppressively. Your Rapporteur undertook,
if possible, to table an appropriate amendment during the relevant plenary
session.

ARTICLE 16

34. Against the advice of your Rapporteur, whose reasons were given in his
first report, the Committee sustained the Copmpission's text.
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OPINION

THE COMMITTEE ON THE ENVIRONMENT, PUBLIC HEALTH AND CONSUMER PROTECTION

Draftsman: Mrs V. SQUARCIALUPI

On 25 September 1979 the Committee on the Environment, Public Health
and Consumer Protection appointed Mrs Vera SQUARCIALUPI draftsman.

It considered the draft opinion at its meetings of 24 and 25 January and
28 Pebruary 1980 and adopted it at the latter meeting by 8 votes to 3 with

4 abstentions.,

Present: Mr Collins, chairman; Mr Johneon, Mrs Weber, vice-chairmen;

Mr Ceravolo replacing Mr Segre, Mr Forth replacing Mr Sherlock, Miss Hooper,
Mrs Maij-Weggen, Mr Mertens, Mr Muntingh, Mr Newton Dunn, Mrs Pruvot replacing
Mrs Scrivener, Mrs Schleicher, Mrs Seibel-Emmerling, Mrs Spaak, and

Mrs Squarcialupi.
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I.  EXPLANATORY STATEMENT ‘ -
Whilst welcoming the Commisaion's proposal in general, the Committee

considers that consumers' interests would be better served if certain changes
could be made in the draft directive.

Credit agreements excluded from the application of the directive

Article 2 (1) (a) excludes mortgage credit from the directive on the
grounds that it would be difficult to adapt the various naticnal provisions
to a general rule. The Committee cannot agree with this derogaticn.
Because of the large sums of money involved in these credits, it is precisely
in the property sector that the consumer must be better protected and informud.
The differences in national legislation on other types of consumer credit are
also considerable. The exclusion of mortgage credit from the proposal for a
directive is therefore unjustified.

Article 2 (1) (c) excludes agreements that expire within three munths, But
even short-term credit agreements require legal guarantees that protect the

weaker contracting party, and should therefore fall within the scope of the
directive,

Contents of Aqreements

Article 6 provides that credit agreements must be in writing and should
contain "the essential contractual conditjons” amongst which must be at least
the particulars listed.These will not suffice.The agreements should also include
clauses limiting the power of the stronger contracting party so that he cannot,
for instance, demand immediate recpayment of the funds in the event of the
consumer falling into arrears. A clause should algo be inserted allowing the
consumer to terminate the agreement at short notice by early settlement of his
obligations(as provided in Article 1Q). The principle of fair interest should
also be established (i.e. prohibitjon of exorbitant rates of interest).

The compulsory clauses to be included in all types of credit agreements
should also include one prohibiting compounded interest, i.e. the calculation of
interest on interest. When a consumer has to pay interest on arrears, almost
all creditors calculate the interest on the amount of each unpaid instalment
due, The instalment, however, is made up partly of capital and partly of
interest and thus the creditor demands a larger sum of money from the consumer
than he would legally be entitled to if compounded interest were prohibited. All
creditors therefore should calculate the interest on arrears only on the capital
component of the unpaid instalment due, and should therefore specify how.much
of the credit is capital and how much interest. Even in countries such as

Italy where compounded interest is prohipited under the Codice civile, the
principle is violated;
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(a) when the consumer asks the creditor if he can repay the credit in

advance:

(b} when the creditor asks for advance repayment of the sum borrowed
because the consumer is in arrears with his payments. 1In the latter
case, creditors demand a sum that includes the interest due and future

interest as well as the capital plus unpaid interest due.

The Commission propoéal has omitted to make reference to optional
running account agreements. These are contracts between sellers and buyers
(the sellers being shops or mail order organisations). In the present wording
of the directive, any purchase by the buyer on the basis of a contract would
be subject to the provisions of Article 6 (the information expressly referred
to in this Article must also appear in the original contract). This would
unnecessarily complicate the administrative work and would cause an increase
in costs without giving any benefit to the consumer or the seller. Provisions
should be introduced to dispense with this obligation, possibly by making
these contracts subject to regulations similar to those referred to in Article
6 (2) (b), for credit cards rather than those for credit contracts in Article
6 (2) (a).

Repossession of goods

The explanatory note on Article 9 states that the purpose of the article
is to prevent the creditor, in the event of a delay in payment by the consumer,
from recovering possession of the goods supplied on credit until he receives
payment of the full instalment price, thereby depriving the consumer of use of
the goods yet compelling him to pay the agreed price. This is unclear and
moreover does not seem to completely accord with the text of Article 9, which
is, however, also unclear., Paragraph 2 says that "Member States shall lay
down rules to ensure that repossession of goods does not lead to unjustified
disadvantages to any of the parties involved", and paragraph 1 which says that
"A credit agreement shall cease to have effect from the time the creditor
repossesses, either on the basis of a right of ownership or of any other right,
the goods supplied under a credit agreement" would seem to be just such a rule,
the only such therefore which woﬁld be laid down at Community level.
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Artjicles 13 apd 14 are more specifically designed to provide effective
consumer protgction in thg credit sector. Article 14, on the setting up of a
body tgo reccive consumers' complaints and institute legal proceedings on their
behalf, does not however specify what its composition should be. This could
be to the consumers' disadvantage when national implementing legislation is
adopted.

In general, the directive lays down rules on consumer information ang
protection in the consumer credit sector, hut provides only minimum guarancegs.
To provide any real protection, however, credit purchasing would have to be
limited in advance by means of legal jnstruments that formed part of an
economic policy aimed at combatting the risks of inflation.

In brief, one could be favourably disposed to extending the consumer
credit system but not in an inflatjonary way. That is to say, the aim of
increasing demand for consumer goods should be its negative effects on
inflation rather than its beneficial effects on production.

Credit should not therefore be offered indisc;iminateiy. The aim should
be to facilitate transactions that have a positive influence especially as

regards goods that are used to produce other goods and that are not themsglves
finished products.

When the banks have excess liquidity, they offer credit on easy terms.
Consuhers then apply for loans from the bapks and incur debts. Care should be
taken to ensure that consumer credit does not provide an incentive to further
debt. The whole credit system should be cpordinated in a comprehensive consumer
protection policy. Financial backing must be provided to those who produce and
not to those who squander or desire unnecegsagy goods.

A substantial number of members of the Committee expressed their disagrce-
ment with the ideas contained in the preceding four paragraphs and in paragraph
8 of the conclusions below. However, the Committee voted to maintain these
paragraphs.

II. CONCLUSIONS

The Committee on the Environment, Public Health and Consumer Protection
therefore calls on the Legal Affairs Committee to take into account the
following points in drawing up its report:

1. Mortgage credit, excluded from this directive, should be dealt with as
soon as possible in a separxate proposal for a directive in view of the
substantial loans made in this area;
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4.

Agreements that expire within three months should not be excluded from
the directive:;

Special provisions should be introduced for optional running account
agreements;

Account must also be taken of the fact that as at present drafted the
directive might mean that the consumer who seeks to use a credit card
would need to renegotiate or re-establish his credit agreement in
respect of each individual transaction where he wishes to use the credit

card, and that this would have a most detrimental effect upon consumer
and trading interests;

The guarantees offered to the weaker contracting party are incomplete in
view of:

(a) the fact that the financer may demand immediate repayment of the !
funds in the event of a delay in payment;

(b) the lack of provision for a clause allowing the consumer to withdraw
from agreements concluded with door-to-door salesmen within one
week;

{c) the lack of any provision prohibiting compounded interest, i.e. the
calculation of interest on interest on arrears;

(d) tﬁé fact that the Commission has not been precise enough about the
rules which are to be laid down by the Member States to prevent a

creditor repossessing the goods supplied under a credit agreement
if the consumer delays payments;

(e) the lack of provision for licensing arrangements for lending

institutions, so that disreputable operators are excluded from the
outset;

¥4

The directive should give the consumer better protection against

unsolicited visits to his home, place of work or any other place:;

Fuller details should be given of the composition of the body to be set

up to examine complaints from consumers so that consumers are guaranteed
real protection;
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9.

The directive in question provides only minimum guarantees of consumer
protection; the committees concerned therefore should adopt a position
for their respective areas of responsibility - on the limitation of
credit purchasing by means of legal instruments that form part of an
economic policy aimed at combatting inflation by providing greater credit
facilities for transactions that may have a positive anti-inflationary

-
g

influence and are therefore directed mainly at producers rather than
those who want sometimes superfluous goods;

Article 1, paragraph 4.of the proposal for a directive should be amended
to read:

“This directive shall apply mutatis muytandis to dealings between brokers
and consumers".
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