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Action Plan on the ICC counts universality and integrity of the
Rome Statute and cooperation with the ICC, among its main

foci.

The EU and its Member States have the necessary tools at their
disposal. Next spring, the EU and AU delegations will meet in
Addis Ababa for their fourth AU-EU Summit. The purpose of
the summit is to enhance economic and political cooperation
between Europe and Africa, focusing in particular on “peace and
security, democratic and economic governance and respect for
human rights” as prerequisites of development. The EU could
remind its African partners that interference with the ICC, or
worse, a withdrawal from the ICC Statute, would have an adverse
impact on the success of the negotiations, since weakening the
Court would run counter to the premise of the Summit itself.
Moreover, EU officials should remind them that the Cotonou
agreement, which, among others, regulates the EU’s relations
with African countries, explicitly references the mainstreaming

of the ICC Statute provisions regarding cooperation in all of the

EU’s economic and diplomatic dealings with AU member states.
Conclusion

It is clear that the current situation offers no easy solutions.
Neither of the alternatives before us—continuing prosecution
of Kenyatta and Ruto or the withdrawal of African States from
the ICC—are savoury ones. Both will lead to the weakening of
the Court as an institution and diminish it as an instrument
against impunity. That is why in our opinion the best alternative
is a combination of a UNSC deferral under Article 16 of the ICC
Statute combined with a diplomatic push from the EU and its
Member States to remind the African States of their obligations

as ICC States Parties.
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The jurisdiction of the ICC can be triggered in four possible ways. When a State has ratified the
ICC Statute, there are two possible options. Firstly, every State Party to the ICC Statute can refer
crimes committed on its territory or by its nationals to the ICC. Secondly, the ICC Prosecutor can
decide on its own iniatitive (proprio motu) to investigate crimes committed on the territory or by
nationals of State Parties. When a State did not ratify the ICC Statute, a situation can come under
the jurisdiction of the ICC through a Security Council referral or through an ad hoc acceptance of
the jurisdiction of the ICC by a non-State Party.
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