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| = The problem

/. Inall the Community Member States, in both
civil law and common law systems, the funda-
mental principle of contract law is that the parties
to a contract are free to negotiate its terms. In
those countries with a codified civil law system
(France, Belgium, Luxembourg, Italy, the Federal
Republic of Germany, Denmark, the Netherlands
and Greece), the civil codes devised and drafted in
the nineteenth century allow the contracting
parties considerable freedom of negotiation. Ge-
nerally, the rules they lay down form a frame-
work leaving the contracting parties considerable
scope to derogate from or supplement their
provisions.

2. The position is very similar in the common
law countries (United Kingdom and Ireland). The
contracting parties are normally free to negotiate
the terms of a contract. and each party, particu-
larly the purchaser of goods, is responsible for
ensuring that the contract concluded is not to his
disadvantage (caveat emptor). Statute law has
been used only to prevent flagrant abuses.

J. The emergence of a society of mass produc-
tion, distribution and consumption has resulted in
the increasing formalization of contracts, and
particularly in the development of standard form
contracts. The use of standard terms is now
widespread throughout the Community, and
applies in the vast majority of contracts between
suppliers and consumers. For example, contracts
for the sale of consumer durables or for the
supply of electricity, gas or water are, as a rule,
subject to standard terms, drawn up in advance
by the supplier. Many other examples could be
cited.

4. 1In real economic terms, there are essentially
only two types of transaction in which contract
terms are not generally formulated in advance:

— atypical transactions relating to situations so far
removed from the norm that standard terms are
inappropriate:

— on-the-spot transactions which do not involve
a substantial risk for the supplier, such as retail
sales of foodstuffs, books or cosmetics.

5. Standard contract terms play an important
part, not only in consumer contracts, but also in
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those between traders. This working paper is
concerned only with consumer contracts, but it
should be borne in mind that many of the
arguments put forward apply equally well to
other contracts, particularly those between small
traders and their suppliers.

6. Although many of the details of the typical
consumer contract ~ such as price, time of
delivery and description of the goods — vary from
contract to contract, the underlying legal frame-
work — the supplier's standard business condi-
tions — does not. The application of these
conditions to his own contract may seriously
prejudice the consumer’s interests.

7. Standard conditions may provide, for exam-
ple, that stipulations as to time of delivery are
purely indicative in character and have no
binding force, so that the consumer is left without
a remedy if the goods are not delivered within the
time specified. Furthermore, the very fact that the
consumer is permitted to stipulate a time may
actually work to his detriment in such cases: for it
may give him the impression that his stipulation is
a term of the contract. If he had been told
unequivocally that delivery times were not
guaranteed and that there was, therefore, no point
in his choosing a date, he might well have decided
either not to make the contract with that supplier,
or to try to negotiate on the basis that the standard
condition in question should not apply and that
the stipulation as to delivery time was a term of
the contract.

8. Standard conditions may go so far as to
purport to exclude the consumer’s rights under
the general law, sometimes offering him a more
limited ‘warranty’ in exchange. This situation,
which may reasonably be described as an abuse
of the principle of freedom of contract, has led to
the adoption in a number of Member States of
legislation designed to redress the balance in
favour of the consumer: details are given below in
section II of this paper.

9.. A possible ‘self help’ remedy has already been
suggested at paragraph 7 above: the consumer
may try to make the contract on terms other than
those proposed by the supplier. However, very
few consumers will be sufficiently well informed
to do so: and those who try, for example, by
striking out clauses to which they object, and
stipulating that the general provisions of the law



shall apply, may well find that the supplier refuses
to do business except on his own standard
conditions. Moreover, the consumer who then
decided to try another supplier will almost
inevitably find himself faced with that supplier's
standard conditions.

10. There appear to be two main types of
standard term contract which may cause pro-
blems for consumers. First, standard form con-
tracts, which for the purposes of this discussion
paper mean contracts prepared and printed in
advance: only the name and address of the
purchaser and details identifying the goods or
services in question need be added in each
individual case. The use of standard form
contracts effectively excludes the possibility of
real negotiation between the parties on the
conditions governing the subject matter of the
contract (although there may be negotiation on
such matters as the price and the specifications of
the goods). Secondly, contracts other than the
above, whether or not in writing, made subject to
the supplier's standard business conditions: typi-
cal examples are contracts for services such as
dry-cleaning or transport, where a ticket or
voucher is generally given. and written contracts
for structural work on buildings. In these cases
some of the terms may well be negotiated
between the parties, but the standard conditions
used by the supplier often purport to restrict or
exclude the effect of such negotiation, as outlined
under 7 above. In the case of oral contracts there
is, from the consumer's point of view, the
additional difficulty of proof.

11. Standard contract terms have the advantage
of saving time on negotiation and, from the
consumer’s point of view, ought strictly to
provide greater legal certainty than non-standard
terms, as they have been used in a large number
of contracts and may even have been the subject
of court decisions. In practice, however, the
typical consumer, not being a lawyer, is very
unlikely to be aware of this.

12. In most cases, standard terms are drawn up
by or on behalf of the supplier for use in his
dealings with consumers. In some cases they are
prepared by the company’s legal department, or
adapted from a model prepared by an indepen-
dent legal adviser: in others, they are drawn up by
a trade association for use by its members. The
common feature of all these methods is that the
standard terms are drawn up without the
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consumer’s participation, so he is unable to assert
his interests and ensure that they are reflected in
the terms.

13. Many, if not most, consumers who enter
into contracts made on standard terms do so in
ignorance of their precise meaning. Frequently,
although the contract stipulates that signature by
the consumer indicates that he understands and
accepts all its terms, the consumer has in practice
no real opportunity to study the terms, for
example, because they have not been communica-
ted to him in advance, or because he has simply
been advised that they are available on request or
are to be found elsewhere. Moreover, even if the
consumer has the opportunity to study the terms,
he will probably be unaware of the precise legal
significance of the language used, and may
therefore be misled as to the contract’s true
meaning.

14. While the law generally ensures a certain
equilibrium between the various interests invol-
ved, it is not the purpose or effect of standard
terms to establish a fair balance. They are
designed to reinforce the economic and legal
position of the party who drew them up and uses
them. The main purpose of the various clauses
governing, for example, the terms of payment of
the contract price or the obligations of the
supplier in the event of non-delivery or fauity
delivery is to limit the supplier's contractual
obligations and liabilities while adding to those of
the consumer. Since the terms were designed,
drawn up and applied unilaterally by the supplier,
they improve his bargaining power. The result is
that the consumer’s position in negotiating and
performing contracts with a supplier is further
weakened. The reason for this is that the
consumer is rarely in an economic position in
relation to the supplier which enables him to
impose contract terms on the supplier.

15. The widespread use of standard contract
terms can thus be seen as calling into question the
consensual basis of contract law. It was long
believed that the provisions of the general law
ensured an equitable balance between the parties
to a contract, while parliament and the courts saw
to it that this balance was maintained. Since the
parties to a contract may in so many cases
derogate from the law's provisions, however, the
equitable balance which such laws might have
guaranteed is almost never achieved. because
suppliers use standard terms designed primarily
to protect their own interests,
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Il = The situation in the Member
States

General observations

16. The principles of the law of contract were to
a great extent laid down in the last century, and
were devised for parties of approximately equal
economic power. This was not an altogether
realistic view of the typical contract even then:
and it is clearly inappropriate today. Rather,
however, than take an approach which would
involve a general reform of the law of contract, at
least in so far as it concerns consumer contracts, a
number of Member States in recent years enacted
specific legislation dealing with particular types of
contract between suppliers and consumers (for
example, ‘doorstep’ contracts, consumer credit
and travel contracts). These laws frequently
prohibit any derogation from their provisions.

17. Nevertheless, both approaches — general
reform or partial reform by sector of the law and
contract ~ require a considerable investment of
time and effort. In a society of mass production
and distribution any general reform may well
have a major impact on the existing economic and
legal structures and cause considerable confusion.
While affording consumers a degree of protec-
tion, mandatory legislation is at the same time
open to criticism as restricting business activity.
This frequently leads to more general criticism of
excessive legislation on the grounds that it
restricts economic freedom and leads to the risk of
higher unemployment following price rises, or to
loss of competitiveness. Moreover, as it is difficult
to evaluate precisely the full impact of new
legislation on a given sector of the economy or
production and distribution in general, it is not
surprising that legislative action sometimes takes
a very long time. For example, negotiations on
the international convention on a Uniform Law
on International Sale of Goods (ULIS) took over
20 years. The process is, admittedly, much faster
at national level, but it is still apparent that the
drafting and amendment of national legislation
does not always keep pace with the need to
maintain a balance between the interests of
consumers and suppliers. This gap between
economic reality and the legislative process is
often increased by the fact that laws, being
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abstract and general in nature, cannot always take
account of all aspects of economic activity. Their
precise impact often appears in the interpretation
they receive in court decisions, even when drafted
in very narrow or precise terms.

18. To sum up:

— overall or specific legislative action. whether
national or international, takes considerable time
to prepare and implement:

— the fact that it is abstract and does not
specifically deal with all aspects of economic
activity means that it cannot cover every situation
in which there is an imbalance between the rights
and obligations of the contracting parties:

— the economic situation evolves so rapidly that it
cannot be accurately and permanently reflected in
legislation.

19. 1In seeking a solution to the problems raised
by contract terms drawn up unilaterally, Member
States have generally introduced a number of
measures adopting where appropriate mandatory
provisions governing certain types of contract or
economic activity. The measures given as exam-
ples below are in many cases concurrent with and
supplemented by other provisions.

20. To mitigate some of the consequences of
standard contract terms, a general provision may
be incorporated in the law laying down the
principle that contract terms must not be unfair.
Provisions of this kind are to be found in the
following laws:

— the Danish Marketing Practices Act of 1974,
which requires general compliance with fair
commercial practice;

-~ the Luxembourg Law of 25 August 1983 on
the legal protection of the consumer;

-~ the German Law of 9 December 1976 on
general conditions of business (Gesetz zur Rege-
lung des Rechts der Allgemeinen Geschiftsbe-
dingungen), which lays down that a contract term
drawn up by one party and placing the other at a
disadvantage is void if it is in bad faith:

— the French Law of 1978 on consumer protec-
tion and information, providing for the banning,
limiting or regulating of contract terms which
‘appear to have been imposed on the consumer as
a result of the other party's abuse of his economic



power, giving that party an excessive advantage”:
such terms are void.

27/. A number of legal systems have a black list
of clauses which are regarded as prejudicial to the
interests of consumers; the penalties for using
such clauses vary:

— the British Unfair Contract Terms Act, 1977,
renders void clauses restricting liability for econo-
mic loss, unless the supplier can satisfy a court
that they are reasonable in the circumstances; the
Consumer Transactions (Restrictions on State-
ments) Order, 1976 (made under the Fair Trading
Act, 1973) makes it a criminal offence to display
certain statements, such as ‘no refund’ notices,
which purport to limit a consumer’s rights under
the general law of contract;

— the Irish Sale of Goods and Supply of Services
Act, 1980, contains very similar provisions;

— the German Law of 1976 on general conditions
lays down a list of prohibited terms and distin-
guishes between those cases in which some
latitude is allowed in assessing whether or not a
term is unfair and other case where it is not;

~ the Luxembourg Law of 25 August 1983 lists
20 clauses which are deemed unfair,

22. Regardless of whether or not legal provi-
sions are adopted governing the content of
contract terms, a better balance between the
interests of suppliers and consumers can be
achieved by negotiations on the drafting of
standard terms.

— the Danish Marketing Practices Act of 1974
entrusts the Consumer Ombudsman with the task
of promoting compliance with fair commercial
practice. To this end, he negotiates standard
contract terms with suppliers or their trade
associations.

— in the Netherlands in particular, but also in
Belgium, France and Germany (automobile sec-
tor), consumer associations have negotiated stan-
dard contract terms with the representatives of
given industrial or commercial sectors in an
attempt to reach a compromise between the
different interests involved. It appears that, with
the exception of the automobile sector in Ger-
many, these initiatives have been only moderately
successful, partly because there are no legal
constraints in the event of a breakdown in
negotiations, partly because suppliers are in many
cases unwilling to participate.

23. Some national laws have introduced specific
checks on unfair contract terms:

~ the German Law of 1976 entitles consumer
associations and certain other bodies to bring
actions to put an end to the use of standard
contract terms which conflict with the provisions
of the law (a similar rule appears in the Dutch
draft law):

— the French Law of 1978 set up a commission
on unfair terms to examine contract terms and
determine whether they were likely ‘to create an
obvious imbalance between the rights and obliga-
tions of the parties, to the consumer’s detriment’.
The commission makes recommendations, where
appropriate, and sends them to the government. It
is for the government to decide whether the
recommendations should be published.

24. Another approach would be to require prior
authorization to be obtained in cases involving
standard contract terms. A number of States have
adopted this approach for the insurance sector.
However, the large number of different standard
contracts — in Germany alone, there are some
1 400 standard life assurance contracts and 1 500
standard accident insurance contracts — would
seem at first sight to rule out any wider use of this
approach.

25. There have been proposals to allow the
public authorities to draw up standard terms or a
standard contract for a given economic sector.
(See, for example, the Netherlands draft civil code
and the Luxembourg Law of 25 August 1983, A
similar proposal has been made in France in
respect of travel contracts.) However, because of
the lengthy procedure involved, requiring
thorough consultation with the relevant interest
groups, this approach would not seem at first
sight to be likely to produce results more quickly
than the legislative or rule-making approach.

The current legislative position

Belgium

26. There is no general law on unfair contract
terms. Specific legislation governs .only a few
types of contract (transport, travel and insurance
contracts).
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A draft law amending the Law on commercial
practices of 14 July 1971 was tabled in 1977. The
draft contains a general provision on contracts
concluded with consumers laying down that any
onerous clause causing an excessive imbalance
between the rights and obligations of the parties,
to the consumer's detriment, is void. A sample list
of nine types of clause regarded as onerous within
the meaning of the law is added. The use of
certain clauses may be made obligatory, or
prohibited, by Royal decree. Actions to put an
end to infringements may be brought in the event
of non-compliance with such decrees.

France

27. The Law of 10 January 1978 provides for
the prohibition or regulation, by decree, of certain
clauses which ‘appear to have been imposed on
the consumer as a result of the other party’s abuse
of his economic position, giving that party an
excessive advantage’. A commission on unfair
terms, consisting of representatives of consumer
and trade interests, judges, lawyers and civil
servants, was given the task of examining models
of agreements normally used by suppliers and
may recommend the deletion or amendment of
clauses found to be unfair. The minister responsi-
ble may make these recommendations public.

The commission has to date published three
annual reports on its activity, for the years 1978,
1979 and 1980. In these reports, the commission
gives a broad outline of its recommendations, ten
of which have been made public — for example,
No 80-03 of 8 August 1980, recommending that
terms allowing the supplier, but not the consu-
mer, a ‘cooling-off" period after the contract has
been made should be eliminated from contracts as
being unfair. The reports also mention the
commission's opinions on draft standard form
contracts.

The commission would like its work, particularly
its recommendations, to receive broader publicity.
It emphasizes that nearly all its studies have been
adopted unanimously by its members. It regrets
that this consensus has not yet been given
practical implementation. Although some con-
tract terms have been found to be void, in
accordance with legal provisions, they continue
to be used and consumers may be led to believe
they are bound by them. The commission
therefore proposes that criminal penalties should
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be laid down for those who continue to use these
terms in contracts.

The commission also proposes a number of

legislative reforms, aimed at improving contract
practices.

Since the entry into force of the Law of
10 January 1978, only one decree has been issued
to prohibit or regulate the use of unfair terms
(Decree of 24 March 1978). This decree prohibits
three types of contract term, including terms
giving the supplier the right to alter the price
originally agreed, and provided that, in certain
circumstances, the purchaser must be informed of
his strict legal rights. The commission would like
to see further decrees issued and practical
proposals made.

Luxembourg

28. The Law of 25 August 1983 on the legal
protection of the consumer lays down that ‘in
contracts concluded between a professional sup-
plier of durable or non-durable consumer goods
or services and a private end consumer, any
clause or combination of clauses which leads to
an imbalance in the rights and obligations laid
down in the contract to the detriment of the
consumer is unfair and as such shall be deemed
null and void". The text also gives a limitative list
of 20 unfair clauses.

‘The chairman of the court of first instance of the
applicant’s place of residence may, at the request
of any individual, professional group or consu-
mers' association represented on the Prices
Commission, declare that a clause or combination
of clauses is unfair within the meaning of Articles
1 and 2 and that such clause or combination of
clauses shall be deemed null and void. The action
shall be brought and judged in accordance with
the procedure for matters of special urgency’.

The text provides for the posting and publication
of the decision and a penal fine, and allows the
individuals, professional groups and consumers’
associations referred to above to claim damages
before the criminal courts in relation to acts
which are detrimental to their individual or
collective interests,

Ttaly

29. The Italian Civil Code of 1942 contains
three Articles (1341, 1342 and 1370) on the



interpretation of standard contracts and restric-
ting their use. There are no specific checks on
unfair terms outside the normal system of judicial
control.

The Netherlands

30. A draft law on terms in standard contracts,
which will form part of the new civil code, was
laid before Parliament in the summer of 1981, It
includes a general provision to the effect that
contract terms shall not be unfavourable to the
consumer and two lists: a black list of terms
which are always void and a grey list of terms
which may be void, depending on their context.
The draft law also allows consumer organizations
to go to court to request the banning of particular
terms.

Denmark

3!. An Actof 1975 amending the Contracts Act
of 1917 introduced a general provision whereby a
contract may be set aside in whole or in part
where it would be unreasonable (urimelig) or
contrary to fair commercial practice to allow it to
remain.

The Marketing Practices Act of 14 June 1974
established the office of Consumer Ombudsman,
whose duty is to ensure compliance with fair
commercial practice and includes the supervision
of all contract terms, not merely those in
consumer contracts.

In recent years a number of laws have been
enacted for the protection of consumers in the
field of financial transactions: the Interest on
Overdue Payments Act (No 638 of 21 December
1977); the Consumer Contracts Act (No 139 of
29 March 1978); and the Act (No 147 of 4 April
1979) amending the Sale of Goods Act, 1906.

The Consumer Ombudsman is empowered by the
Marketing Practices Act to negotiate with sup-
pliers or trade associations to end the use of unfair
contract terms and other objectionable commer-
cial practices. This procedure has worked well in
practice.

The Consumer Ombudsman’s decisions under the
Act cannot be challenged before any other
administrative body; this gives him effective
autonomy in deciding which practices are to be
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regarded as being in conflict with the Act's
provisions.

The Ombudsman cannot ban practices: if sup-
pliers do not accept his recommendations, he may
bring an action before the Maritime and Commer-
cial Court in Copenhagen, which may declare the
practices to be void.

Federal Republic of Germany

32. The Law on general conditions of business
of 9 December 1976 introduced a general
provision governing terms drawn up in advance
by any party, banning those which are contrary
to good faith (Treu und Glauben) and which place
the other party {not necessarily a consumer) at a
disadvantage. The law includes two lists of terms
deemed to be contrary to these principles: one of
terms which are void under all circumstances,
such as terms purporting to shift the burden of
proof from the supplier onto the consumer; the
other of terms whose validity depends on their
context (Bewertungsspielraum), such as those
allowing the supplier an unusually long time to
perform the contract. Trade associations and
consumers may bring actions before the ordinary
courts to prevent the use of such terms.

United Kingdom

33. The Sale of Goods Act, 1979, provides that
contracts with consumers for the supply of goods
shall contain terms requiring. for example, that
goods shall correspond with their description and
be fit for their purpose. The contracting parties
may not derogate from these provisions.

The Unfair Contract Terms Act, 1977, aims to
render ineffective contract terms which limit
liability for negligence in the event of death or
personal injury. Where economic loss is involved,
any clause which purports to limit the liability of
one party is void if it does not satisfy the test of
reasonableness set out in the Act. The ordinary
courts are responsible for applying these provi-
sions. To date, however, the superior courts have
not had the opportunity to rule on their scope.

The Fair Trading Act, 1973, gives the Director
General of Fair Trading certain powers to
examine commercial practices in use and to make
appropriate recommendations to the Govern-
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